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' struck cf.: “This'was on 18th ‘Decembér 


(^ Presént:—Mr. J ustice Daniels, 
- “RAM -BHAROSAY AND,OTHERS— 
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'SOHAN LALJ unahaivi Dir f 
"RESPONDENT. ^ 7 


B Limitation Aë (IX of ee 8. 15 —Edebution of . 


~ decree—Petition for’ insolvency by judgment-debtor - 

—Haclustion of time spent im insolvency proceedings., 
. The-mere presentation.of an insolvency: applica- 
;tion by the jud&mernt-debtor does not prevent 
execution of the decree: [p. 1, col. 2.] 


In order to bring -seótion. 15 -ofthe Limitation D 


> Act into operation it is necessary that execution - 
2, have stayed | -by- an . inyunction - or. order.. 
] co 


1 
Sironi. appeäl from & "decree: of” de 


-District Judge, Buüaüh, dated” ‘the’ 7th 
"September, 1923. ` ` 

4 Mr. Harnandan Presid; ‘for the Appa ' 
ants.” : 


‘Mr. Shiv Prati UH for the. Ree 
. any exeeution proceedings 


qüestion ` far . 
" decision ‘in this &ppealis whether ths’ 


"gponderit, ' : 
JUDGMEN T. —The^ 

| ‘appéllants’ "deereé-Holders' application for 
“exécution, is time “barred.: The ‘applica. 


tion in, ‘question was presented ‘on “10th: 


“January” 1923.,' The last ‘previous ` appli’ 
cation was "made ón. 3156: October 1919, - 
.'eonsidérably more: than threé years: 
‘earlier. The- previous” application was 


‘for the “arrest of the. judgment-debtor. > 
Thé appellants rely on thé fact that when , 


‘the judgment-debtor was: “brought” before . 
the Oourt on 17th November 191% he. 
gave security.and applied “to be declared. 


am insolvent. -As the “law stood- the. 
Court was obligéd to releasé Him from: 
arrest under section = (4), Civil Pee 


Ü 


EET " 


| : = a m VOLUME 82... 











aie Jode.. HS was aem and: måde 
-an application to the ‘Insolvency " Court. 
"While the"insolyeney proceedings were 
ending. the: execution application: was 


“1919; On 11th: Febrüary, 1990, the: appli- 
. cation to’ be declared an, insolvent’ was 
' finally rejected.” In order to bring their 
. present. “application ' within “time” the 
"deeree-hioldera: require’ to : deduct’ -the 
whole period during" which the -insol- 
` venóy: proceedings were pending: &nd this, 
is what they-claim'to'do under- secfion-l5 ' 
.of- the ;Limitation" Act.--The learned 
District Judge lias rejected : this:plea. on: 
‘the’ ground: that under the'Provinc?fi 
"Insolvency Act of “1907, which was- then 
'in' force, the mere presentation: of: an ^ 
‘insolvency‘application ' does’ not- prevent 
execütion'of the decree. If an order: of 
‘adjudication was subsequently passed - 
“under section 16 of the Act that adjudica- 
: tion, would. relate back’ to thé date of the 
insolvency ` petition ‘and would prevent 
being taken 
except by leave ofthe 
case no crder' of adjudication was ever, 
made and, thereforé, the creditor cannot 
take advantage of this provision.’ -It; has 
indeed b2en held in Madras case that 
even the passing of an order of adjudica- 
tion does.not' amount to a: PEE eof - 
- execution-' under section 15 the Limi- '. 
‘tation Act because after the adjudication | 
‘execution . proceedings’ could. : still be 
‘carried on’ “by leave’ of the Insolvency 
Oourt. That’ is “g much: stronger Case 
than. the present’ one where mo adjudica- 
"ion was made. 

. The appellants’ ‘rely on: theleniguag o of: 
section 55 (4), Civil Procedure- 
Their en Courisel ‘argues. that. on tli 


A al 
T + 


urt. Ie this--.- ` 


, 
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“language of ‘that clause it was not open 
* to them to apply again for the arrest of 


the debtor so long as” the. insolvency. . 


application was still. undetermined. He 
argues from this that until final orders 


“were passed “by the , Insolvency Court, 
execution of the decree must be “deemed: 


*to have been stayed. It is difficult’ to 
reconcile this argument with the actual 


'" language of section 15 of the Limitation ` 
Act. In the first place in order to bring: 
''geetion 15. into operation itis necessary 


that execution, shall have stayed by an 
, injunction or ‘order. In this case there 
was no.injunction and.no order staying 


' the execution. . If, however, this be a` 
larger.. 


somewhat “technical ' point the 
. objection remains that execution of the 
. decree was not stayed by the provisions 
_ of section 55, Civil Procedure Code.. The 
decree-holders may have. been debarréd 
. from one particular mode of execution 
but it was still open to them.to execute 
their decree in.any other way,.e.g., by 
- attachment and sale of any moveable or 
immoveable property of the judgment- 
debtor. In my opinion section lo ofthe 
Limitation Act does not àpply. -The 


. eained Counsel for the appellanis -puts 


forward an, alternative plea that his pre- 
. gent application - should be treated as 
being in continuation: of the application 
.of 3lst October 1919. Seeing that the 
application in question, was formally ‘dis- 
missed on 18th Deceinber 1919 there is 


-’ no ground for accepting this plea either. 


The appeal, therefore, fails and it is 


^. accordingly dismissed with costs. 


K.s. D. - Poi dismissed. 


J UDICIAL COMMIS- 

NER’S COURT. 

IVIL APPEAL No. 91-B oF 1923. 
July 21, 1924. 
Present:—Mr. Hallifax, A. J. C. 

PUNDALIK AND OTHERS — PLAINTIFFS 


saci 


'- _ > APPELLANTS 


- VveTBUS.. e i 
| SEADTAIB ‘BAI AND OTHERS —DEFENDANTS 
.* — RESPONDENTS. 
‘Transfer ¢ of PropertyeAct (IV of 1882), es. 359 94 
a- oniribution between. gaman igagani, 


INDIAN CASES, 


| Act. 


: gaid share. 


E DET pens 


„Section 89 of the Transfer: ot "E Act deals 5 
only with relations Letween mortgagor- ‘gna mort- 
gagee and has no application to, the case ot co~ 
mortgagors. which 15 sealt with by section 95 of the 


‘Appeal against’ the: decree of "the. 


“Additional Distaicr Judge, Akola, dated 


the 27th November, 1922, in Civil Appeal 
No. 50 of 1922. 

“FACTS.—Onel5th April, 1909, Honaji, 
deceased father of the. plaintitis and ' 
Bapu,, deceased uncle of the defendant 
No. 1, jointly executed a mortgage bond 
for Rs. 400 in favour of “Hemiaj Gyan- 
éhand and Gopiram Jitmal. -Qut ot the 


. four properties mortgaged in the bond,- 


three belonged to Honaji, and the fourth, 
viz., one-fourth share in the field 8. No. 85 
belonged to Bapu. The plaint alleges 
that each of the.two mortgagors under- 
took to pay half of the debt. The defend- 
ants Nos. 2 and 3 are subsequent pur- 
chasers of the one-fourth share in -teld 
No. 85. In 1919 the mortgagees: brought 

a suit on their. mortgage/und obtained 
a! ; preliminary deeree ior Rs. 931-11-10 


. against both the parties.to the present 


suit for contribution. Thereupon the 


` plaintiffs paid the full decretal'amoünt 
. to the mortgagees on l7th August, 1920. 


In the suit leading ‘to this appeal, they 


- claim half of the amount, viz., Ks.465-13- HM 
from: the defendants - Nos. 2 and 3 and 
pray that amount be declared. a charge 


on the one-fourth share in the field No.89, 
and in the évent of non-payment of 


“the amount by the defendants Nos. 2 and 


3;-the amount be realised .by‘sale of the 
‘The defendants’ denied the 
mortgage decree and payment and plead- _ 
ed inter alia that Bapu had no right 
to mortgage one-fourth share of No. 85, 
and that the defendants Nos.2 and 3 
were liable: to contribute according. to 
the principle laid down in section 82' of 


` the 'l'ranster of Property Aċt'and not half 


of the decretal debt. The’ lower Court 
passed a decree against all the three 
defendants for- the. full claim, viz, 


‘Rs. 465-13-11 and declared the auiount 


as a charge’ on the one-fourth share of 
the field No. 85 an poksessioi of the 
defendants Nos. 2 and 3. - 
"Mr. M. B. Niyogi, for the Appellants, 
"Mr. V. R. Pandit, R. B., for the Re- 


patiente. 


Pol. je ted n 

: JUDGMENT.~Sections. 82 of the- 
' Transfer of, Property, Act obviously deals ` 
primarily with the relations E 
martgagor and mortgagee; if. it- also 


"deals with those ba; s . vigation Co. v. .ecretary 
Dawan CO mortgagor, ` of State for India, 8 Ind. Cas. 107; 38 O. 230; 12 6. 


as has been; held in the lower Appellate 
Oourt, then it is directly contradicted 
by section. 95 of the, same Act, which, 
undoubtedly lays down evhat.the relations 
between co-thortgagors shall be. Thet 
is a sufficiently conclusive reason fcr 
holding’ that section 82 has nothing to: 
do with co-màrtgagors. The learned 
Additional District Judge cites the case 


of Ramabhadrashar’ v. Srinivasa Ayyan- .. 


gar (D to support the proposition’ that 
the “contract to the contrary” mentioned 
“in section 82 means a contract - between 


mortgagor and mortgagee. and not ons - 


between - Go-mortgagors. The - whola 
judgment i is clearly based on the assump- 
tion that no .other part of section = 
applies as between co=mortgagors, ani 
it is found that .even the words relating’ 


to a contract to the? contrary ` do nos. > 
‘The absurd. inequity and. injustice cf, 


. the result in this case of, deciding It: 
"according: to the provisions of section: 85, 
are in themselves sufficient. to maks 
-it clear that that section cannot ‘possibly 
apply. The decree of the lower- Appal- 
‘late Court will be set aside and thatof tha 
First Court will be restored. All the costs 
. of the plaintiffs in all the thres Courts 
| Will be paid by the respondents Baliram, 


' and Pandhari, sons of Boss Singh Kunbi. 


'G. R. D. llo 
ELT Appeal allowed, 


- 


fs $ m d 
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CALCUTTA HIGH COURT. | 


Ciu Rouas Nos, 473 To Tío ai 1924. a applicant.that once a'reference has: been 


made it is open to the party to attack the: 

. award upon. any “ground ‘even though‘ 
', not forming the subject of" objection at^ 
' the time the reference is appliéd for 'In* 

' support cf 

| out that-when a ae igmade, jt is* 


May 22,1924. - . 
Present :—Mr. J- ustice Pearson and 
- Mr. Justice. Graham. pose. 
 PRAMATHA NATH MULLICK— 4 
' PETITIONER '- 


kia ! 


: versus 


"Tas SEORETARY or STATE ror e 


INDIA ix COUNCIL —OrostT£ Parry; | 


hand Acquisition Act. (T of 1894), sas. 12, 18—.. 


INDIAN OÀSRS: 0 ae 0018 


PRAMATHA NATE MULLIOK 4, BEORBTARY OF STATE FOE INDIA, | 


' Aot which- ee. that -the 


Arang Paterno /Court--Matters to bs dee 


‘mined—J. risdiction of, 
: The Court of ee Land Acquisition Judge ia'a 
‘Court of special jurisdiction, powers and duties 


of which are dafined by Statute. [p. 4, col 1.], 
Britush India Steam Na 


Li J. ; 15 O, W. N. 87, relied on. 


When a reference is made to the Land Acquisi; 


.tion Judge under section 18 of the Land, Acquisi- 


tion Act what has to be determined by the Judge 
is the matter of the award to the extent comprised 
within the objections contained' in the reference. 


' Apart therefrom the award is final. [p. 4, col.’2.] 


. Rule against an order of the Court of 
the Lard Acquisition .Judge, 24-Per- 
ganahs, (Alipur), dated the 16th-A pril1924; 
Dr. Dwarka: Nath ‘Mitra and Babu 
Narayax Chandra Kar, for the Petitioner. 

Babu Surendra Nath Guha and Moulvi 
Nuruddin. Ahmed, for the E 
p 

` d UDGMENT. 4s 

Pearson, J.—1n these applications it’ 
is-sought: to set aside an order of ‘the 
Land Acquisition Judge refusing to enter 
upon an enquiry as'io the area, and 
measurenient of the land ‘acquired. . 


"The declaration ‘ was” published in 


August 1920 and objections were put in, 
by the claimant before the Collector ip 
January 1921: In April 1921 the claim- 
ant filed a petition, after.the Collector. 
had made his award, asking for g: Tefer-, 
ence to the Judge.upon ‘the Specific. 
ground “for determination of thé proper. 
compensation, and valuation for the lands’ 
acquired.” The, reference was made, 


. accordingly. In April 1924 the petitioner’ 


put ina further application before the. 
Judge raising an objection as to the area of, 


. the land acquired and asking that either. _ 
.. Government should be:called upon, to ` 


admit the area or a local enquiry should’ 


" behéld. This application, was refused. 


-by the learned Judge, and thereupon the’ 
present rules wére obtained. 
.It has been contended on behalf of the: 


contention it is pointed 


under section 18 o the Land Acquisition ' 
claim 


ant 


.mày “require that the matter be referred 
"by the.Oollector." and emphasis is laid 


<gpon the expression .“the matter” as . 


"Showing -that what is referred is not 
necessarily limited- to' the objection, 
, Reference has also been made to certain 
;Jeported cases as supporting the argu- 
“ment. - 


INBH OASES. 


PRAMATHA NATH MULLICK-9. ‘SuokbraRy OF STATE FOR INDIA; ^-^ 


‘tion 18 recognises‘ the. same -"disfibction E 
in-setting out the various: objections : 


| Kg 


that may rhe taken, and the distinction 
4s maintained in section 19: . Bection*® 20 


^, deals with-the gervjce- -of notice “specify- 


In the.case of-the Hugli Mills Co. - 
Us Vv. Secretary of State for India in Council - 


"QD, it is said in the course of the judg-' 
- ment that: the whole case is referred, 


; not merely the objection, for determiría- 
n tion.” 


‘is made on an objection as.to: conipensa- 
tion,.the J udge may go into and decide 
hat question on , its merits even 
though he reject the principle of assess- 
ment put forward , by "the claimant. 
The case of nre the Land Acquisition 
Act, Inre Rustomjt Jijbhai(2) does not 
carry the matter furthér, but shows that 
where án objection has. been made and 
the' reference is befóre tlie Judge, the 


claimant is nof necessarily: to be restrict- .. 


ed to the particular ground on which the 
objection was based 1n the first instance, 


"There is, however; no casé to which! we .. 


“have been referred. which goes to the 
‘length of laying down that ‘where,an 
objection has been taken under’ óne -of 
the headings mentioned in section” 18, 
and a refererice made in consequence, “ih 
is nevertheless open to the claimant to 
attack the’ award upon objection falling 
under” some other heading. And ‘al- 
‘though the Court of the-Land’ Acqiisi- 
tlon "Judge i is a Court of spécial jurisdic- 


tion; the powers and duties of which are: 


d&fined ' by the Statute:- British India 


. Steam’ Navigation Co. v. Secretary of ` 


*' State for India (3), I am ‘not’ persuaded 
that the proper’ construction of the Act 


is that contended for’ by the applicant.. 


On the other hand as pointed out by the 


The meaning of, that must, be 
' taken in relation to the facts in that case, 
and the decision is that where a reference E 


, learned Government Pleader tho earlier: 


sections of the: Att particularly sections 


Atahd 12 treat the questions of measure- 


t4 


xént'and Sueno] as dinat 


°.(4) Belnd. Cas. 800; 12 0.4. J, 480 EAT 
2) 30 B. 341; 7 Bom. L, R. 981. 
) 8-Thd. Cas. 107; 38 230; 420 L. J. 505; TE 


g. W. N. 87. 


. D 


Sec-" 


t 


-for by-the applicant'is too wide. 


-final under section 12 of the Act. . 


ingthe day on*which the Court will: 
proceed to- determine: the: "objection" 
and-section 21 provides the scope of’ the. 
enguiry is to be festricted to.& considera-* 
tion . of the' interests of ‘the “persons 
affected by “the objection." Having 
regard to these considerations, J am of 
‘opinion that the -construction contended . 
I think 
that what has to be, determined’ by ‘the 
Judge is the matter of the award o the 


“extent comprised: within the: objection, 


and that apart therefrom the ‘award is 
In my 
opinion the learned J udge took a correct: 
view of the matter and the: Rules-must 
be discharged with costs, one gold. 
mohur in each rule. 

Graham, J.—We 'are- invited -in - 
these Rules to set/a&ide. an order of the 
Land Acquisition .Judge' of the 24- 


P&rganahs refusing to entertain an ob-. 


jection with regard to measurement and ` 
‘to direct a:local inquiry in connection 
with'& reference’ made to him under 
section 18 of the Land Acquisition : Act. 
The proceedings in the case -in question 
rebated to certain lands required ‘for the 
Grand Trunk Canal project, and: the 
declaration was published in the Calcutta” 


Gazette of the 4th August, 1920. The ` 


usual enquiry:by-the Collector followed 
and the petitioner, not being satisfied with. 
the award, asked for areference to thé 
Land Acquisition Judge for the determi- 


“nation, as therein’ expressed by him, of: 


“the proper compensation and valuation 
of the lands acquired.” ‘The Collector- 
then referred the case under ‘sections 18 
and 19 of the Act and after this and, 
other connected cases had been pending 
in.the .Judge's file for about three years, 
an application was made by the claimant, 
as already stated above, praying for a 
local-enquiry in order to. ascertain the 
area of the land.:, The Land Acquisition © 


- Judge rejected the ‘application holding 
` that the objection as’ regards méasure- 


ment, which did not form part of the 


| reference, could not be entertained a 'at that 


^ 
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stage of the- case, and the “case was. 
directed to proceed. according to law. 

.The petitioner then moved this Cour: ;' 
and obtained the present Rules and the 
substantial: contentions .urged by-the 
learned Vakil,.whe appeared on his., 
behalf, were that the Court below. has > 
taken ..an -erroneous view of the lav, 
.that it has refused, to. exercise à 
jurisdiction vested in "it -bhy -law and, 
that the -learned- Judge ought to- have. 
held that what..was referred to him. bg 
the Colleetor was ,the whole . ease, and 
not merely the. ‘particular objection. ‘COL. 
‘tained. in the.reference. ý 

In ‘my opinion -thase “contentions are 
' not well-founded. ~- Looking to the sehere , 
ofthe Act generally and. having regard, 
. ih particular.to sections 18 and 19 ‘taken . 


T e 


in conjunction with sections , 115 and ie 


it appears to be reasonably , clear that, the - 
questions.of area and. compensation -äre 
treated as distinct matters, and that. bae 
inquiry. before ,the: Judge. is restricted- 
to the ground. or grounds - upon which 
‘objection to the award.has been taken 
as stated in the.application made under. 
- gection.1l8. .Bectiom.18 specifies the. four 
grounds of objection in respect of .which - 
. reference may be asked for, wiz., L. Mea- 
surement. 2. Amount-of compensation. - 
3. Persons.to whom payable. 4. Ap-- 
portionments , ‘of compensation. .Sth-.' 
section (2) of section 18 makes it obliga- 
tory, to state the grounds of -objection in^ 
.the application.. This was done in the 
present. instance, and it is clear that .the- 
ground taken was only under the second ; 
head, viz., the- amount. of compensation. 
That being so the scope of the inquiry 
was restricted to-that matter and to that. 
matter only, and. I think the Land Áe-: 
quisition J udgé was, right in refusing to 
extend.it so.as to- include a -ground 
which had not been referred to him, or 
included,in the application for reference. 
As:& matter of fact. the award of the. 
Collector, except in. so far as it. related | 
to the question of compensation, had. 
become final under section 12 `of- the’: 
Act. long . before -the application -WaS 
made- -for local inquity. _ 
The learned Vakil for the petitioner Eas., 
referred. to authorities:in support of his. 
contention tipi when : once -the case lg 


INDIAN CASES. : 


gala ails io | the Court the whole: ease must ^ ^ 
. be -held zo have <been referred :and . not * 
 nrerely the- specific objection taken.: in” 
the reference. None of the cases, seems ; 
to go,quite so far as this, though. no: 
doubt -new objection, ` provided they 
belong io the same category, may he” 
allowed :o:be gone into. This, however: 
is not a case of that description. 

In my opinion the view adopted by 
the Court below is right,.and in “anya, 
case, eren if the’ fresh. objection.. had 
been. éntertainable, T think that-in view 
of the delay “which. had “taken -place in^, 
making it, the learned Judge would havé ` 
been juetified i in réfusing to entertain it.- 

For tke reasons stated I agree that the. 
Rules must be discharged. -- : 

K. 8..D. . Rule achat. 


ALLAHABAD HIGH COURT. 
Frrest Cryin APPRAL No. 405 or 1921. 
^. April 16, 1924. 
. Preznt :—Mr. Justice Mukerji ande: 
‘ Mr. Justice Dalal. 
Sheikh MUHAMMAD NUH ~-DEFENDANTA 
- rae cn E 


` BRU BEHARI LAL AND OTHERS — ` 
^ “PLAINTIFFS — RESPONDENTS. 


H indu Law—Alienation by widow--Retéersioners, 
consent o7- ~-Necessity—Presumptwn, when arises —. j 


_ Recitals tn sale-deeda, value of. 


There is no legal presumption of legal necessity 
in favour of an alienation of property bya Hindn. 
widow when the reversioners who conssnt to the 
‘alienation are ladies or distant relations. [p. 8, col. : 
d 


Kooer Goolab Sing v. Rao “KurumSing, 144M Le 
A 176,10 B. L. R (P. O) 1, 2 Suth P.O J. 474, 2 
Sar. P. C J. 722; 30 E R. 753 and Varjwan Rang . 
v. Gheljt Gokaldas, $ B. 563, 6 Tq dur, 3$, 3elnd, ° 
Dec. (N E) 370, relied on. 

Vinayck v. Govind, 25 B 129; 9 Boni I R,820 and 
Bepin Behari Kundu v. Durga Charan Banerji, 35 
O. 1086; 12 C. W. N. 914, SU L J 120, referfed to. 

Rangazami Goundan v Nachiappa Goundan, 50 
Ind Cas “498, -42 M 523, 36 AL L J. 493; WAL: 
J. 536, 220 LJ. 539; 91 Bom. L. R. 640, 230. W. 
N 771, d919 M. W.N. 202, 96 M L. T 5, 10 L. : 
w 105; 46-17 A772 (P. O), not followed. 

'The value to be atteched to a erecital ma safe. 
deed as to the existenpe of legal necessity for 
the sale depends. upon. ; the: circumstances of the 
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tase,. If the circumstances are such as to justify 
‘a reasonable belief that an enquiry as to the 

tence of necessity would have’ confirmed the 
< truth of the 
then, when 
impossible, 


X 
868; 14 A. L. J. 1103; 94 
J. 487; 1 P. L. W. 1; 210. W. N. 225; 10 Bur. L. 
1.177; 491. A, 949 (P. O), referred to. — — 


‘First appeal against a decree of the' 


Officiating Subordinate Judge, Allahabad, 
dated the 29th of September, 1921. 
“Messrs. B.E. O'Conor, J. N. Chaudhri, 
M:A. Aziz and Dr. S. 
Appellant: : - ; 
Dr. K.N. Katju and Mr. P. L, Banerji, 
for the Respondents. 


JUDGMEN'T.—It will be useful 


to give below a pedigree showing the re-. 


lationship of the plaintiffs among them- 
selves and. with the transferors of the 
property in suit which is in ‘dispute’ in 





case ;— . mb 
SITLA BAKHSH. 3 . 
pta 3 i Ble 
oni (wife) 
Ajodhya Prasad, . l 
‘son died 1870 
Badam Kunwar, wife, 
| died 1896, 
ae 
Nanuhi, |, Manni, , . Ga 
daughter, predeceased daughter 
died 28th adam Kunwar. died 1911 
' September S 3 =Raj 
1918 = Bahadur, 
Bindesri Prasad, `- 
. PES ta! 
* Brij Bihari, Fateh Bahadur, 
e (paint n laintiff * 
SCNoT) C* š o. 2.) 


an e eaS T 


Brij Mohan! Lal, 


uU .f 
Banke Binari Lal, 
plaintiffWo, 4. z 


piaintiff No. 3. 





°  Lalfh Prasad, ach 
t -e ' Brij Bhikan Lal, gon, 


T INDIAN CABES, 


Q. 


N. Sen, for the 


Us 7o qub 


^ The plaintiffs are the “Bong of. two : 


* daughters of one Ajodhia Prasad who' 
died in 1870, Atthe time of his death: - 

. he left a widow Musammat’. Badem. ` 
Kunwar and three daughters Musammat > 


Nannhi; Musammet Manni and Miüsam- 
mat Gaura.. Brij Bihari the’. eldest 


.. of the plaintiffs is ason of Musammat ' 
L.. Nannhi who died on 28th September. 

1918: Plaintiffs sued for the possession : 
- of certain properties which were -trans- 
ferred by Musammat Badam Kunwar on ` 


17th February 1877 to one Abdul Majid, 


a Subordinate Judge at the time, and his " 
two:wives. Abdul Majid’ and his "wives 


were in prossession of the property. and 


the present holder of the property is the . 
defendant Shaikh: Muhammad Nuh, son . 
.. 0f Abdul Majid.. The three daughters , 


and, two distarit  reversioners, . Lalta 


Prasad and his ‘son Brij Bhikan Lal, : 


oined in making.the transfer. ' Lalta 


rásad was stép-brother of - Ajodhia | 


Prasad.. The case of the plaintifis was 


that Brij Bihari was in existence at the’ 
time of the transfer in 1877 and the ladies . 


could only transfer their life-interest. : 


On the death of Musammat Badam'Kun- ; ' 


war her daughters, Mannhi and: Gaura, 
became: entitled to a life-interest in ‘the 
property as Manni had predeceased her 
mother. Musammat Gaura died in 1911 


and the right of the plaintiffs to sue for . 


- posséssion came into operation on the 
' 28th of September 1918 on the death'of 


: Musammat Nannhi. ^ 


' The defence was that none of theplain- . 
tiffs was born in 1877 when the ‘transfer 


was made and as the 


ansfer was made 
‘by the life-holder an 


all the’ then exist- 


ing immediate and presumptive rever- . 


sioners the sale was binding on the plain- 
tiffs. -There wasa further plea that the 
sale was effected' for legal necessity. 
There were other pleas with which we 
&renot concerned in this appeal: The 
learned Subordinate Judge, in a judg- 
mentof considerable merit, held on all 
these points.in favour of the plaintiffs 
and decreed their suit. , ii rh i 
' ' The points urged here in appeal by 
Sheikh Muhammad 
Bel were :— l 


(1) 


\ 


That Brij Bihari was not in exig- 
fence in the year 1877, vis ' 


Nuh's learned Coun- ‘ 


Vol, a: ras ee l3 
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-(2). That the. transfer, having” "been 
made by the life-holder with the consent. 


ofall- the -immediate and' presumptive'' 


reversioners existing at the time, passed 
a full title to Abdul Majid. :, 

(3) That at this distance of tine, thsi 
recitals in the deed which went. to 'ehow - 
legal’ necessity,' should : be accepted as- 
good evidence, and the burden lay on the 
' plaintiffs to disprove the 'existence of. 
“legal necessity, and 

(4) that legal "necessity was proved, ~ 
having regard to'the evidence obtainable | 
. after the lapse of so many years. 

“As regards Brij Bihari's age it is satis. 
factorily proved that'he was ‘in existence : 
in 1877. It is true. that’ his horoscope 
, Which .was -admittedly ' prepared socn 
afrer his birth was not produced but a: 
explanation of the non-production has 
. been offered,“ by: him. "When he was- 
.entered at.achool his age. on admissicn. 
in -September “1889 was- given as 16. 
Having regard to-the: manner in which : 
‘the age'ofa person “is -counted amorg 
- Indiana this’ woùld: place the birth. of , 
Brij Bihari some time in 1874 (Exhibit — 
31, P. 67). The record of his carer. 
at ‘the Kayasth ‘Pathshala shows.that he’ 
failed in the Entrance examination in 
1832. He appears to have been a dull: 
boy-at school and if his birth is placed. 
after February “1877: he would be just: 
about 15 years of aye at ‘the time of kis: 
appearance for his ‘Entrance examinaticn. - 
This was notlikely to happén except in. 
_ the case of boys whose career at school 
“has “been - brilliant. When Brij ‘Bihari 
Lal took. up. service . .the:date of his 
birth was-. given as lst . ‘November 
1874. In 1877 Musammat. Nannhi his 
mother was 28 years of age according to- 
the registration ` endorsément on ‘the 


' gale-deed in suit, and as. a woman who 


had children, it is not likely that she 
would be: without | a child at that ago. 
As: regards the-- otal eviderice there. is’ 
the -testimony of a ‘witness for she 
defence, ‘Ram’ Sahai, -that at the time 
. he' gave ‘evidence -iw 1921, Brij: Bikari 
was (two ‘or three years. less than 50. 
That statement would also fix the: ‘year.of, 
the DARE birth at. 1874; It. was ar- 
güed by the appellant's learned. Counsel 
that the witness made & vague. dS 


se 


INDIAN OASES: IN Ni E 


“in cross-szamination. 'If.^ 


"that is, after 1870. .: 
-Shiam Kishore; about 80 years of age, ~ 


‘able of bearin 


ty 


ENS UE LC 


.&mination.be read it would. be: seen . ‘that 


the witness had a very good’ idea of’ time. ' 


.He fixed ‘the death, of Ajodhya Prasad: 


‘ate time 50 years prior to 1921 which 
“would ke’: correct ası Ajodhya Prasad 
--died-in’ 1870- He not. only stated that: ` 
Brij Bihari was two or tnree years. less ` 


than 50 but relatively to the marriage ‘of 


Gaura Bibi'he ‘stated the time’ when Brij 


Bihari was born. ` 
On behalf of the plaintiffs Mónmohün 


Lal, 70- years of age in 1921 and a. family ~ 
^ friend, deposed, "that Brij Bihari’ ‘was 
born three or three and: half. years 


after- thé death h of Ajodhya Prasad,’ 


‘and a re'ation of the’ family stated; that. 
BrijBihari' was born, four or five, years 
after. Ajodhya  Prasad's death: This 


. Bhiam Kishore is father of Raj Bahadur ` 


who was married: to: Musummat -Gaura. 
There is no evidence: on behalf.of the: 
defence in conflict with this overwhelm-- 
ing evidence to prove that. Brij Bihari 


, was born in 1874, that is, prior to the exe- , 


cution of ‘the sale-deed ‘i in suit. ^ 

Next we come to the question of: legal 
. necessity and how it is to be consideret. 
‘Tt was first argued -tliat there was a pre- 
‘sumption of legal necessity as the three 
‘daughters of Badam Kunwar and the dis- ` 
tant reversioners were parties to the 
deed., The presumption however is not 
strong in the present case because Brij 
Bihari was in existence at the time of 
the transfer and the daughters of Badam .. 
Kunwar were young atthe time and cap- 
childern who’ would ul- . 
timately be full: ‘owners of the property 
in suit. The learned Counsel for the ap- 
pellant relied on the, Privy. Council case of , 
Rangasami Gounden v: Nachiappa Goun- 


den, (1) wheresone. of the results suni- , 


marised by their Lordshipg was: When’ 
the alienation of the whole or part of the 
estate is to be supported on ‘the: ground. 
of necessity, then if such necessity is not 


"proved aliunde; "and: the tlianee does not 


prove enquiry oy his part. and honest, he- 


(1)'50 Ind. as. 498; 42 M. 522; 36 M. Ii, J. 493; * . , 


17 A: L, J. 536; 29 OgL..J. 539; 9] Bom. 1. R. 840; 
93 0..W. N. 211; (1919) M. W.'N: y “30k. LT. 
A 7 


WL. W. 105; 46 LA 12 LO 
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t eras 


the. ^ eross-ex- 


? Another: - witness, ‘ 


a) 
` MUHAMMAD NUH V. BRIS BEBARI TAL: 
lief. in the necessity, the consent of such 
reversioners .as- might fairly be ex»ected 
to be interested -to .quarrel with `- thè 


tratisaction, will be held. to afford a- 


‘presumptive proof -which, if not re- 


‘butted by contrary, proof, will velidate~ 
. the „transaction as a. right and proper 


one". 


the transaction was not..a party -o it: 


. There are cases of the Bombay and.'. Cal- 


cutta High Courts based on the Privy 
Council ruling in Kooer Goolab Singh 


v..Rao Kurun Singh (2) which lay down. 


that such a ‘presumption does not arise 
when the reversioners who 
ihe transfer were ladies or life-hclders. 
The frst'case. which. we may referto 
ig that reported in Varjivan Rangji v. 
Gheljt Gokul Das (3). In this case the 
widow had made -alienation witb the 


consent of her daughter.. Bai Vekhat, 


and the Court’ observed:-— 
."Nor ean the 


succession (having regard to the state 
of dependence in which, all women are 


supposed by Hindu Law. to have their, , 


"Being) be: regarded as affording. the 
slightest presumption that the aiena- 
tion- was a justifiable one, 


It may be mentioned that’ in hike 


Bombay. case Bai Vakhat. would have 


succeeding thereto. This- view was 


re-iterated “by the Bombay Court in 


‘Vinayak v. Govind, (4) and followed by 
the “Calcutta High Court. in (2) -Bepin 
^ Behari Kundu v. Durga Charan Bcnerji 
(5). "En the Calcutta case also the learned 


Chief Justice referred ‘to the position, 
‘in India’ 


. ‘of dependence of women 
and refused, to hold’ that, their join- 

“ ng Exe reversioners in a "transfer bya 
widow raised any-presumption of 

fhe validity thereof. As already pointed 

out, Lalta Prasad and Brij Bhukan 


. were, very distant reversioners with very. 


cm 
.C 474; 2 Bar. P. O. J. 722, 20 E R 


) 25 B. 139; 2 Bom. L. R. 80. 
5) 35 C: 1086, een 914 80, L. J, 20, 


y^ H 563; 6 Ind, Jur. 38; 3 Ind; Dec. (N. £) 370,- 


“Kalan, OASES. pe Sur 


* In the present case the one important 
person Brij ‘Bihari who was to De éx- ` 
pected to be interested to quarrel with 


^ of the defendant that the matter - 
‘delayed so long before, it was brought" 
to Court. 
sympathy of the Court with the posi-- 
tou, of'the defendant who would .find: 
| considerable difficulty in proving the- 


joined in. validity of a` transaction, nearly 50. 


mere- concurrence . of 
. Bai Vakhat although the nearest in 


' 487; X 


r por ` 


me lione ‘of reversion! hehe a 
to “the. youth of - the - three. deúghters;:- 
of Badam Kunwar existing in 1877. On. 
a point of law, therefore, we are of opi-- 
nion that, there is: no. presumption: of. 
legal necessity. n efavour of the de-. 
fendant-appellant -and. the. evidence on 


. the record must be-examined ` without: 
: ok bias in the d 
t 


dant’s favour.’ E 
was: pointed. out by the appellant's 

learned Counsel that it was no fault - 
was i 


On this ground he desired ; 


years old. At the same time, it may. ' 
be remarked, that it was not the fault 
of Brij Bihari that the. litigation’ was : 
delayed. A suitfor declaration could be: 
brought by him only before he: attains ` 
ed. the ‘age of 21 , when: presumably: 


^ he would not have sufficient funds. to. 


start ‘upon, an expensive: litigation. If- 


: he ‘was not capable of bringinga suit 


for declaration before. he attainéd- the. 
age of 21 he.had to.wait till the té- 
version fell to him on the: death of. 
the ‘last surviving. daughter of - “Badam - 
Kunwar. This: happened in September, 
1918- and the.suit was instituted about- 
two' years later in November 1920. The: 


, learned. Counsel, om account of the, 
been full owner of the property cn her, 


great lapse -:of time since: the transac- ° 
tion, submitted that the, declaration. 
made in the. deed ‘of .sale. should be" 
accepted by the Court at its face value. 
Reference was m&deto the observations of. 
their Lordships of the.Privy Council in ` 
Nanda Lal Dhur Biswas v. Jagat Kishore- 
Acharjya, (6)... At page 196. ofthe re-- 
port those remarks are. printed:— 

“But in such a case as the present 
their Lordships ‘do not think that these 
recitals can be disregarded, nor, on 
theother hand, can any fixed. -and in- ` 
flexible rulé be laid down as to the;, 


proper weight. “which they are ‘entitled: , 
14 M.I A..176; 10 B. L. &. P; OW. 2 Seth P. |: 


9) 38 Tàd, Caa, 490; 44 O/186,"20 M L T. 335; ` 

"L. J. 563; (1016) 2 M. W. N. 336; 4 L; W. 498; 

Boni. L. R. 868; 14 A. L. J: HOA; 240. D.J: 
P. D. W. 1; 91 0. W. N, 225; 10: Bar. LT 
I Ae 24 NANA : 
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'" and proceed «to- observe:;— 
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to: reóelye," Ifthe déeds werd\challengéd’ ^ -viously. He aides did aot: believe: 3n. 
at the*time: or: hear the: date of their "all thes: “recitals which: were .only puti 


, execution, so that: independent evidenes ! :in - by ‘wway of precaution to ‘ward .of . 


would be ‘available, the- recitals would. “every possible attack. - At the time ` 
deserve but slight. consideration,^'grd.. of the sale there. was. -a:mortgage. of 

certainly -should uo -be „acceptėd” a8, "Rs: 2.000 on the. property executed by. 
Proof of the facets. 1. | 
"Then they: refer to “the lapse: ofiime mention “is specifically made in the balè : 
leading :to,the disàppesrance -of evidence ‘deed as ‘to "why that: mortgage’ had been 
S 4: executed: The amount due ‘at the time 

“Tt is -only necéssary ’ that. -a iepre&en- of the: sale' on that mortgage - is‘ not 
‘tation, should; have ‘been’ made to ‘the stated. Thé recital regarding legal n&- 
purchaser ‘that ‘such.’ necessity existed, ''cessity is in the. following words :—. 2 
‘and that he should have acted honestly... "I haze sold these: shares for the pay- - 


_ and -made: proper .enquiry ‘to gatisty = ment, of. the’ money borrowed. for the. 


himself of its "trüth. The recital is- marriage of my daughters, for the funeral . 


`- clear evidence’ of the representation -ceremories,of my ‘busband, for. the pay- 
, and if: the cireumstances: are .such HS 

. to justify a reasonable "belief that she’ other things which I, Musammat.Badam , 
'. enquiry would have confirmed ita: truth, -Kunwar-have .done, and am about to do 


‘ment of Government: ‘revenue » and for `- 


then when proóf.of actual enquiry. ‘has for the benefit.of the soul of M. Ajodhya ` 
become ‘impossible, the recital, coupled. Prasad with the consent of Lalta Prasad, . 


^ with. such. circumstances; would: be: Brij Bhukan. Lal and the daughters." 
" sufficient evidénce to support the deed"; 


It is admitted .that,two of the. oe : 
We have, therefore, to enquire.as AO. ters, Nannhi and: Manni, were married ` 


"the ‘nature’ -of ' the 'recitals, and ‘tae during the lifetime. of Ajodhya: Prasad:.* 


circumstances ‘existing at the time those^'"The cese of the defendant: was. that 
recitals were: made. In the presént Gaura was, married and her gauna 'cere- ` 


. case when we come to examine tae. mony was performed subsequent does 


contênts of the document. we find that: death of: ‘Ajodhya_ ‘Prasad: . The. oral 
the ,verdee;-a.man learned in law, has’ evidenca, however is in favour: of" the. 


< not confined. "himself: toa narration of ‘plaintiffs’ :contentión. that ..Gaura' alo ` 


| the.: actual ^ existing éircumstances was married ‘during the lifetime: of’ 


of the - time, but has ‘taken pains Ajodhya Prasad. In the recital no: imen- . 


.to Btop.all possible “attack. in futuré | tion, was; made of any gauna .cerémony.: 


on the transfer, First ofall the .dsed-’ The’ defencé witness. Ram Sahai places: 
starts with a declaration that Musamaeat , - the marriage -of Gaura about the time” 


' Badam ‘Kunwar alone, ón purchase of of ‘Ajodhya -Prasad’s death. He stated. 


the' property benami in the name of that. tha; marriage took -place more than. . 


‘one Lala Ohandi.Din, became owner of 5h or 52 ‘years «prior to’ the.time of his . 


the property. In. case -this should’ not. making the deposition; and that. Ajodhya `, 


'' prove correct, it is recited that on tie-- Prasad -died 50. years before that time. 


death. of Ajodhya Prasad, Badam Kui-  The'pleintiffe' witnesses Manmohan 'Lal À 
war alone ‘became,’ full owner -and uot ‘and Shiam Kighore . deposed. that .this: 


only a lifeholder, A” third’ position is: lady. was: married. during the -lifetinió ” n 


then taken .up-that if Musammat B&ádàm* of.Ajodhya Prasad. Looking : at... the". 


Kunwar * was considered ‘to . be . life: age of Musammat ' Gaura.to.be about. 


holder ‘there ‘was the ` éonsent: of -alli 20 years. in’ 1877 “when : the sale-deed * 
thel near and ‘distant -relations 'to. “the!” in- suit was registered, it does not seem” 
transfer and go’ the transfer, will inure .likely that-in 1870 when she. was, DM 
as of full title: Even if: the consent- 13 years. ofgige se -would have ME 
of the revereioners- -be not sufficient ed .unmüárried. when she. belonged : 
then a detail is:given of alleged legal ' a'respectable: Kayastha family whieh: 
necessities, which: led. to the making of; was notindi The plural: imb. 


D the: bena - - holder -Ohandi Din. No , * 


H 


the transfor- by- Ge. Hindi widow. b>.’ as: Ms irem. eee dn the- deo? . 
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*io. 


claration indicates that the recital was 
'a'random one and did not originate 
from any particular knowledge or on- 
quiry. As regards the funeral cere- 


monies, it is not likely that money would: 


- . be due for expenses thereon, for seven 
* years later, when no documentary evi- 
" déhee is forthcoming. The payment 
-of Government revenue is not supported 
` by any evidence. The two witnesses 
Abdul Ghani and Hari Prasad produced 
to depose to an enquiry regarding the 
necessity make no mention of any arrears 
of revenue. It is also significant that 
. revenue and realisations of the currect 
‘year of sale were taken.into consider- 


ation and- adjustment was made by, 'a’ 


small deduction from the price of the pro- 
perty. As to the performance of religious 
ceremonies for the benefit of the soul 
of Ajodhya Prasad the only evidence 
is that the lady built a. temple near, 
her house in 1874 or 1875. It is not 
clear that this building of a temple 
was intended to give repose to the 
soul of Ajodhya Prasad. . . a 

Reverting to the Privy Council case 
quoted by the appellant's learned Counsel 


. the circumstances there were that the. 


lady who made the transfer did not 
have sufficient funds. 
the cireumstances of the widow who 
made the transfer, is discussed at pages 
197 and 198 of the report. In the pre- 
gent case there is no suggestion what- 
ever that Ajodhya Prasad left any 
debt behind him. The defence witness 
Ram Sahai has stated that the income 
from the property at the time of, the 
death of Ajodhya Prasad was about 


Rs. 2,000 or Rs. 2,500 per annum. The, 
Gaughters were all married and this ` 
* .-‘would be sufficient income to support 


a Hindu widow. In 1873 she received 
“Rs. 2, 394 from Government who acquired 
a certain Bouse belonging to. her 
(Exhibit 6, p. 51). It is' said that 
subsequently she built a. house whose 
value was assessed by a Commissioner 
at, Rs. 2,000 and a temple which Ram 
| Sahai defence witness states cogi Ra. 1,500 
Zor Rs. 1,000. Even taking this expense 


info account we find she had Rs. 4,000. 


to spare out of ‘the money received as 


compensation.. Such a. sym. ,would'.be., 


t - 
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sufficient to perform the gauna ceremony, `` 
one was performed by her of: 


Enquiry as: to. 


. —Minor sons living Jointly 


ever if 
Musammat Gaura. Taking the expense 
at the highest as stated by the plain- 
tiffs’, witness Manmohan Lal to be 


‘Rs. 1,500 (Ram Sehai would. fix it at 


no». c 


ue 


a much smaller figure) the widow. would . 


- have’ sufficient funds independently of ` ' 
, the zemindart property to defray: such : 


an expense. In the present ,case, there- . 


fore, there is no question about the 
widow lady having sufficient property 


to support herself. . It appears that even 
after the sale of the, property in suit,. 


which revenue of Rs. 503 per 'annum 
was paid at the time. We hold ‘that 


, there was no legal .necessity for. the . 
-widow to make the transfer. . 


The appeal fails and we dismiss it 

with costs including in this Court fees 

on the higher scale. 
K. 8.-D. 


Appeal dismissed. a 


! ' —— 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. RE 
Frest Orvit APPEALS Nos. 33 AND 43- 
or 1923. 
A - July 3, 1924. 
Present:—Mr. Kendall, A: J.C. 
In 'F. A. No. 33 or 1923. ` 
B. ONKARESHWAR PRASAD 
AND OTHERS— DBRFENDANTS—À PPELLANTS 
vi i versus r » 
B. DUSHYANT PRASAD AND OTHERS— 
PrarxTIEES AND CHANDRA CHUR ~- 
PRASAD-—DEFENDANT— RE8PONDENTS., 
l IN F. A. No. 43 or 1923. ' 
. HARISH CHANDRA AND OTHERS—; 
: DEFENDANTS—-APPELLANTS ` 


versus E 
B. CHANDRA CHUR PRASAD— 
PLAINTIFF —RESPONDENT. 


‘when she made a gift to her daughters . 
: jn 1899 (p.. 77) she had property on Jn 


Hindu Law—Joint family property—- Separation - 


with’ father, effect of—. 
Re-union, whether estab ished—After-born — sons, 
rights and liavilities of. 
When separation has 
shares between a father and sons forming a 


‘Hindu joint family but. the minor sons continue: 


taken place in distinct | 


- cole2. 


. circumstances, 


V1. 82]. Sb. d 

4 $ ‘@ D D t ' 

* , ONKARESHWAR PRASAD Y. DUSHYANT PRASAD» 

tò live jolatly with their father (who remains'in pos. 

session) *even after attaining majority and condact , 

business for him, it is sufficient to establish “a! Tet 
union’ gẹ between the father and these sons. [p. 13, 


Pershad Singh v. Lakhpati Koer, 30 O.- 


Rom 
291; 30 L A. 1; 7'0. W. N. 182; '5 Bom. L. R. 193; 
8 Sar. P. O. J. 330% P: O.), referred to. 


` - After-born sons are entitled.to a share.in ihe’ 


property left in‘ the hands of the father aber 
ETETE are similarlyebound : by his. acts. 
< 14, col. L}. , i B 
. Appeal against a decree of the Sub- 
Judge, “Gonda, dated the 30th April, 
1923. NE PS en ES 
Mr. P. L. Banerji, forthe Appellant. . 


E 


. Mr. Bisheshwar Nath Srivastava, for ' 


Respondents Nos.'1 and 3. , «. 


Mr. Ghulam Hasan holding brief of, 
| Mr. Haider Husein, for Respondent No.4, 5 
JUDGMENT.—These appeals arise 
from two suits which have been brougat' 
together in the lower Court and - this, 


judgment will govern both appeals. The. 
from: which the: suit 
arose, have been stated clearly and coa- 
cisely in the judgment of, the learned 
Subordinate. Judge. Gurcharan.. Lal 
had three wives; by the first 
Musammat Tulsa, “he had.seven sons 
by thé second Musammat Gobinda, he hed 
one sen Chandra Ohoor, the plaintiff in 


` Suit No. 43 and by the third wife Musar- 


mat Lakhrani, he ‘had three sons Chand-a 
Moul, Dushyant and Srinivas, who.are 
the plaintids in Suit No. 33. In 1831 
the seven sons of Musammat 


f family (Musammat 
Gobinda having died and-Dushyant and 
Srinivas not yet having been born) fer 
partition of, the joint family | prop- 
erty. They got. a decree for 7/12th 
of the: property and actual partition of 
the 7/12th shares from the 5/12th sliares 
took place by means of a compromise 


judgment-debtors, i. e., Gurcharan Lal, 


. his two surviving wives 'and- his ‘two’. 
sons Chandra Moul and Ohundra Ohoor, ’ 
took the- properties Nos. 26° to 38 of, 


that schedilé. In 1901 Musammat Tulsa 
hrought a suit against, her husband fcr 


a declaration that 1/5th of the five shares’ 
[lotted to: the .judgment-debtors in the 


|] 
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ons, , 


Tulsa > 
, brought a suit against the: other five - 
members, of the 


4 


compromise. of. 1897 represented her 


"stridhan .&nd ‘also that she be given 


Rs. 11,900 odd by way of arreats of 
profits of this share. This matter -was 


compromised in 1902 after a decree had. . 


been given in the First Court, granting 
the dec.aration claimed by the plainti 
together with.Rs. 5,000 odd profits an 
proportionate costs. ,'The compromise 
was entared into nominally by Musammat 
Tulsa and her husband Gurcharan Lal 


by which certain specified property was.': 
“given into, the ‘possession of Musammat' 


Tulsa by way of stridhan, while she on 
her part ,agreed to forego-arrears of pro- 
fits and costs. The problem to be decid- 
ed in the present proceedings ig the 
effect waich this compromise has on the 


2n dist 


rights of the parties. Musammat Tulsa ' 


remained in possession of the 


TOper 
allotted to her in it until 1910 cuoi 


when she 


died. On her death, her. sons obtained: 


mutation, in spite of an objection lodged 
by. Gureharan Lal and they remained 
in, possession up' to thé institution of 


.the present suits. Gurcharan Lal died 
about 1920. His sons by his second and‘ 
third wives have claimed shares in the ` 


property allotted to Musammat /"Tulfa 
on the grounds that it was not her 
stridhan, and that they are not bound 
by -the compromise entered 
Gurcharan Lal. “They obtained a decree 
in, the lower Ooürt. The defendants- 
appellants are the ‘sons 'of Musammat 


Tulsa end their, representatives’ who : 
Suit was - 


were in possession when the 
brought. um à 


As regards the nature of Musammat, 
Tulsa's interest in the property allotted . 


to her, the learned Subordinate Judge 


"has rightly pointed out that according to *',. 
the decisions of the Allahabad: High ' 


9 ' Court in Chhide v. Naubat 
in.1897. By this compromise the decree- , af. SM 


holders took the'properties Nos. 1 to 857" 
in Schedule (a) of the plaint and tke: 


angal Prasad Singh v. Mahe Prasad 
Singh (2) of 1901 and 1909 respectively, 
the share allotted .to 
Tulsa on partition would be regarded as 


„her .stridhan but that these decisions 
were overruled bytheir Lordships of th& 
Privy Coun@il in 1911, see Debi Mangal 


" . € 


Q | 
(3) 5 


) LA 87; A. W: N. 
) 9 In 
J. 289, 


into by - 


(1) and. Rebi . 


Musammat `. 


quon 171 NA 
C. Oas. 208, 32 A. 203 at p 256;°7 A-L. 
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Prasad Singh. v. .Mahudeo: ‘Prasad: Singh 
(8) -It is not suggested: now, that the. 


: compromise of 1897 -which decided the. 


| Panig 02 . | eC PES. 


|. partition proceedings resulted in Musam- . 
mat Tulsa being presented with 1/12th 
of the joint family property by way of 
stridhan, Further, itis admitted on be- 
` half of the appellants: that when the 
. First Court gave a decree to Musammat 
‘Tulsa in the suit*which'she brought in 


. 1901 that, Court interpreted the - law 


correctly as it stood at the time, i. e., al- 
‘though we now know that Musommat 
Tulsa's share was not her -stridhan, 
-yet the Courts in this Province were at 
the time bound to regard it -as such. 


. This point is of some importance in con-- 


sidering the effect of the compromise ‘by 
which.that suit was settled. 

Now there is no doubt, that the com- 
promise .entered into by Musammat. 
Tulsa-and her husband in 1902. purported. 


- to give Musammat Tulsa not only a speci-. 


fied share but a certain definite property. 
as her stridhan. If that compromise and 
the decree which it followed be held to 
bind the present plaintiffs, then it is clear 
that the. suits filed by the latter must 


fail as Musammat Tulsa's personal prop-’- 
erty must undoubtedly descend to her: ` 
. sons to the ‘exclusion of her step-sons. 


Tt is necessary, therefore, to consider 
what the position of the family was when 
Musammat Tulsa filed her suit. 

. The compromise of 1897: in the tactic 
tion proceedings was to the effect that 
Tulsa's sons were to be in possession 
of 7/12ths of the property while the. re- 
maining-5/12th was to be.in the posses- 


sion of Gurcharan Lal. .The latter - 
.undertook to pay to his two surviving - 


. Wives the profits from their shares by 
“way of maintenance. As for the two 
sons Chandra Choor and Ohandra Moul, 


* who lad‘ been joined -as*parties in the 


partition proveedings they were minors 
when the partition proceedings were; 
started and it appears from’ the com- 
promise of 1897 (Exhibit ' 8) that they 

ere still minors when compromise was 


signed. Iti is not denies that,Gurcharain 


«(3j 14 Ind. Cas 1000; 34 A. 234; 9A L. J 203. 
11M. É T.217*18 C. W.M. 409; (1912). 324-14, 
Bom „L, R, 220, 15 C. L, de 344; 22 M. L. J. 462, 39 


NA 


iffs- -responderite 


-the shares of Musammats 


i WOR 231;° 30 I. A-1; 


Lal himself Said don been ` “bound: 
by -the compromise into which | Jie-had 
entered’ with Musammat Tulsa. “It “is, 
urged, however, on behalf ofthe plaint-. - 
that they - are, : not; 
bound, and thate the ‘compromise ‘is, 
only' pérsonally binding on ` Gurcharan , 
Lal: It should be stated here that a. 
distinction has .& be .made between: « 


Chandra: Choor and Chandra Moul, who. 


were minors at the time of the com- - 
promise. -of 1897 -when .the property: 
was finally partitioned and Dushyant' , 
and - Srinivas, - who “wére’ not born at 
that, time and who were minors when. 
Gurcharan Lal -entered into the ~com-' 
promise with Musammat Tulsa in 1902.. 
The plaintiffs claim that the first two- 
were separate - from Gurcharan . Lal from 
the time of the partition .and :could,* 
therefore, not be bound by the latter. 
compromise made by Gurcharan. Lal? 
alone. The lower Court has. held that, 
these two elder sons: were separated 


from their father. by the partition pro-» 


ceedings. It has already been said that? 
these sons were minors ai the. time. 
The compromise deed refers in the. ` 
first paragraph to the share :of the : 
decree-Holder as distinct from the share : 
of Babu Gurcharan Lal waghairah, but 
goes on, a&, T have already remarked, im 
paragraph 4 -to speak specifically , of- 
Tulsa. Dei: 
and Lakhrani, the profits -of which: 
are! to be given to them by way of 
maintenance. “No, specific mention is. 
made of the: shares of these two minor - 
song, but it. may, be said, that as it 
was necessary for purposes ‘of the pari, 
tition to specify their shares, and as. 12: 
shares, were specified their shares | "were, 


therefore, separated. The legal: ‘position: 


then was, according to the argument of: 
the leained Subordinate : Judge, based 
on: the Privy Council ruling reported in 
Ram Pershad Singh v. Lakhpoti Koer: 
(4) that. these minor sons were definite- 
ly separated. The. learned Counsel for- 
the respondents has also referred to Gour's - 
Hindu Code, 2nd 'Edition, paragraphs. 
1693 and 1694 and. apparently the learn- 
ed Subordinate Judge relied: on. this 

TO. W:N: 162; 5 Bom.” 

L; R. 103; 8 Sar, B, 64.300. Ga... 


toe 
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“for his decision _that the’ minors. could 


` “not reunite. All the evidence that taere 


is in this case, however, ' shows- thas’ in: 
“practice these. minors.never did spå- 
rate. - They continued to live with their . 
father. One of the défendants B. Mushra 
Prasad .has ‘made very definite state- 
ments on this point, which have not 
-been. met- by. any® evidence on the 
other side. From this evidence it: 
appears that-Gurcharan Lal continned 
to live with these two sons, tha; .he 
retired: to live at Jhuoi, and ‘that they , 
did most of. his business ‘for him: They 
conducted the proceedings: for him in 


: "Müsammat Tulsa’s case, they suggested 


‘the ‘‘compromise between their fether 
and: step-mother and in fact did every- 
thing except sign the compromise which 
of course had to be done by the fataer. 
That compromise distinctly shut them 


. -off from succession to their step-mother's 
. Property. ‘The- only thing, that car be 


gaid to point. to a separation betwsen 
these two gons and their father is’ a ` 
statement by the Pleadérs appearing 
for them that they were not joint in. 
estate with Gurcharan Lal after the 
first: partition. This is. not ‘evidence, 
and what is‘more, itis an admissicn in 


- theit own favour by’ their Counsel, and 


in my opinion it-is of no value what- 
ever in face of the definite evidence on 
the: file. It has been suggested with 
further’ refefence to Gour's Hindu Code : 
that where ‘a separation has taken place 
indistinct’ shares among brothers, some 
of~whom are’ minors, and the minor 


: brothers "continued: to. live jointly with 


one"of the adult "brothers that.’ fact 
would not constitute’ a reunion but the 


reason given is that” the minors weré 


. Incapable’ of exercising’ any "voEtion 


in favour of reunion. The learned 'Bub- 
ordinate Judge's argumént apparertly 


is that where ‘a separation has. taken 


“is contrary to common ‘sense. 


place-in a joint family some of, the 


. member& of which are minors, these minor 


members never can reunite with any - 
member even after they have ‘attained 
majority. This is a.‘ proposition for 
which I can find no authority and which 
Herz we | 
have a case in which the separation 
was between’ mut brothers but’ a. father ` 
si à QVE. eim o3 a toga jot 


PN akats. 
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' agreement ' that: he. entered: inío. 


and sons. It “wah a P formal 

: separetion,, for'Gurcharan’ Lal continuéd 

in posséssion of the shares, there was .. 
no separation by "metes and bounds, 
and the minors ‘continued to live with 
their father. They continued to do so 
after attaining majority, -they conduct- 
ed business for him, they conducted 
litigation for him, and they suggested the `, 
.very compromise by which they now . 
refuse to be boünd on the ground that ' 
they were “separate in estate from their 
father. In my opinion the evidence is 
‘sufficient to establish reunion. 

The question of the afterborn sons is 
‘rather different. ‘There is no doubt that 
they were always joint with Gurcharan . 
Lal until. his death.. Ib is strongly 
arguec for the appellants that they are, 
therefore, even more strongly "bound by 
the .campromise entered into by ‘their 
father than the two elder sohs.. Some- 
thing has been said as to the advantage i 
‘derived by them from. ‘the compromise 
or the -reverse., Jt must be remember- 
ed that at the. time when the compro- 
mise was made the law in. India was 
that the property in dispute was Musam- 
mat Tulsa's stridhan and that Gurcharan 
Lal was, according to the best advice. 
available then; giving nothing. away 
when he admitted that the property was 
Musammat, Tulsa's personal property, 
while on the other. hand ‘he relieved 
himself .of the duty’ of paying ‘over 
Rs. 5,000 in arrears of profits and - coste. 
It is`srue that "if^ he had -appealed 
agains; the decision. of the First Court 
he would. ultimately, have been success- 
ful I> is,therefore, impossible at- this 
time to. calculate "whether. the "compro- 
mise wasi an advantageous one or not, = 
At any. rate, it is clear that the estate « ° 
‘did derive certain » ‘immediate benefit , 
from it. The main argument on" ' behalf ` 
of-the respondents, howevef, is that these 
two yoünger sons did not derive their 
rights. through’ GureHaran Lal and that. 
they, therefore, are not bound by any 
To 
argue in this” Way, however, is ‘to go, 
behinc; the partition. According to the ° 
view. I have taken, thesestwo sorts were 
` born into a joint family of which Gur- 
charan. a waa the manager. The &n- 
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*cestral property remaining to him after 


.&he partition was 5/l2ths of the ori- ` 


ginal ancestral'property. Neither he nor 


‘his two unborn sons.had any claim to 


4 the 7/12ths that had been allotted to the 


-present appellants, Of this 5/12th that. 
"was left tohim and his sons and wives, 


he gave l/oth to Musammat Tulsa as 
her stridhan, after these two younger | 
sons had been born. The latter are in, 


‘the circumstances bound by his compro- 


mise. I think, therefore, that the appel- - 
I allow . 


lants’ contentions must prevail. 
the appeals, set aside the orders and 
decrees of the lower Court and direct that 
the plaintiffs’ suits be di vith 
costs in both Courts. The cross-objec- 
tions relate-to the extent of the share, 


‘allotted to the plaintiffs-respondents' in 


the property in suit. , As I have held that: 
the plaintiffs-respondents are not entitl- . 
ed to any shares the cross-objections 
fall to the ground and are dismissed 
ith costs, if any. - FÉ 
es 8. D. Appeal allowed. 


. F 
RAS HIGH COURT. 
a APPEAL No. 1058 or 1921. ~ 
March 14, 1924, ; 
- . Present:—Mr. Justice Krishnan. 
IVATURI BRAHMAYYA LINGAM—- 
PLAINTIFF—APPELLANT 
20. versus. 
KAMISETTI MALLAMMA aliae - 
KAN A AND ANOTHER— ' 
DEFENDANTS— RESPONDENTS. 


e Contract Act (IX of 1872), 8. 28—Gift for 


immoral purpose—Immorality carried out—Pro- 
perty, whether can be recovered. , | 

Ife fersow transfərs his property to another 
for an illegal o® immoral purpose, he cannot get 
the transfer annulled, if the intended purpose 
„has been carried out. IR. 15, col, 1.) 


''' -Therefors, if a parson gifts his property to his 


^o. pay 28 M. L. TT. 235, reli 


ubine in consideration of past and future 'co- - 

habitation he is not entitled to recover ths pro- 
pity. [1501 2] ^. e i 

Ayerst v. Jenkins, (1873) 16 Eq 279 42 L. J. Oh. 
'830; 28 L. T. 126; 21 W. R. 878, and Deivanayaga 

Padayatha v. Mushy Reddi, $9 Ind. Cas. 1003; H- 
M.-329, 12 L W..281; qp W. N. 547; 39 M. L; 
on, i 


. t S 


INDIAN casis. 


dismissed with ` JUI : : 
` plaintiff sues to recover certain, items . 


MALLAMMA, “|. m UA a 


4 


Than Muthukannu v. Shunmugavalu Pillai, 2 


M. 41J; 15 M. L. J. 286, distinguished. 


“Second appeal against the decree of g 


the. Court of the Subordinate Judge,’ 
Kistna at Fllore, in “A. 8. No. -374 
of 1920, preferred against the decree of 


Munsif, Tanuku, in O. S. No. 92 


„of 1919 (O. .S. No. 148 of . 1919 - 


on the .file of tMe' Principal. District» 


Munsif, Tanuku.) 
Measrs. 
Mohan, for the Appellant. 


"aS [1904- f x y 


.the: Court of the Additional District . 


V. Ramadoss and V. Krishna’. - 


Messrs. A.- Venkatanarasiah and L. | 


Venkatanarasiah, for the Respondents.  . 
JUDGMENT.—In this case the 


of property which he conveyed to the 
finding ' of the lower Courts 


recited in it and it purport3 to be à 


sale for that consideration, the transac- : 


tion was really’ one by which the. 
plaintiff made a gift of the property 


' to the Ist defendant for past co-habita- 


‘Ist defendant under Exhibit I. . The: 
is that' 
“though a consideration of' Rs. . 800° is 


tion and for future co-habitation with ' 


her which she promised. 


The plaintiff , | 
‘is, the appellant before me and the ' 
` contesting defendant is a transferee for 


z` value from the lst defendant. The First ; 


Court decreed the suit in favour of the. 


plaintiff holding that the sale to' the 


ist defendant by the plaintiff was an 


invalid transaction as the consideration 
was an'immoral and illegal one and 


that the'second defendant was a 'trans- . 


appeal the Subordinate Judge; though, 
he agreed in the first finding that the 


: feree for value, but with notice and. 
, was'thus not a bona fide purchaser. On 


consideration for the sale was past and. 


future co-habitation of the woman with 
the plaintiff, he held that i& was not shown 


' that the 2nd defendant was not a bona 


fide purchaser'and hence he dismissed the : 


suit against him. .In second appeal it 
is contended before me that. in deciding 


the 2nd , point the Subordinate Judge.’ 
has ' laid the burden of proof wrongly on ' 


the plaintiff and that the 2nd defendant. 
‘should have been called upon to prove that 


he was a bona fide purchaser. But before : 


considering this question, it is necessary 


to decide what the plaintiffs. rights. 


` as he was a party to. it. 
.of that case was given effect to i a 


' Padayachi v. Muthu Reddi. (2) wher it. 


, consideration was for past cohabitazion ` 
. ‘and the woman continued as a concubine 
, ofthe plaintiff for ab least six or seven 
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Exhibit I was for past and future-co: 


"habitation. The sale no doubt is invelid, . 


but it isa different question whether any. 


relief should be given.to the plaintiff ' 


in the circumstances of the cage even as 
against the lst defendant. . There car bé 


no doubt that, if the ‘principle laid down, 


in Ayerst v. Jenkigs (1) applies, the 
plaintiff cannot set aside this transacsion 
The: principle 


similar case 


very in | Deivanayaga 


is laid down that it is a well-established 
rule of equity.'that a person who has 


| transferred a property to another for an . 


ilegal or immoral purpose cannot get 
it annulled if the intended purpose has 
been carried out.- There can be no dcubt 
that, in the case before: me, the purpose 
has been carried out as part'of the 


months after the sale-deed was execiued. 


On the otherside.my attention has been, 


drawn to the ruling in Thasi Muzhu-* 
kannu v. Shunmugavelu Pillai (3) wLere 


+ jt was laid -down that the plaintiff tLere 


who was a young and inexperienced 
man .and assigned to the ,defendani, “a 


dancing ‘girl, & mortgage for Rs. 1,500, i 


the consideration stated in the deed 


being payment in cash and jewels to the 


plaintiff and .the discharge, by the de- 
fendant o£ debts due by the plaintiff, was 
entitled to have the assignment seb acide 
on ,the ground that no- consideration 
really passed as recited: therein but that 
the real consideration was the future 
continuance of immoral: relations be- 
tween himself and the sister of the 
defendant. The attention of their Lerd- 


. ships was drawn to the case in Ayerst 
v. Jenkins (1) but their Lordship wexe,: 
of opinion that the case related onlz to ' 
gifts of property and that the princ=ple- 


laid down: by Lord Selbourne i init Nou 


d oxsits. EO 
IVATURI BRAHMATYA LINGAM V. KAM-SETTI MALLATIMA, - 
‘are on.the.finding that the sale-ceed 


t M , š 
% |n 


not arply to cases of. sales and assign- 


. ments like the one they were dealing 


with. They- were in that case able to 
hold that the transaction was not a gift 
but-a sale.' Whether that is right. or 


.wrong:I need not pause to consider 


and -I need not also consider whether e. 


their Lordships’ ruling .that the case “in 
Ayers: .v. Jenkins (1) should be confined 
to cases'of gifts alone and would not. 
md to cases of sales and other trans- 
ers 
I think’ that the -present case is distin- 
guisheble from that case. Here it is 
perfectly .clear that : the "transaction 
between the plaintif and the Ist de- 
fendant was in reality a gift and nothing 
else. According’ to the ‘plaintiff, the 


transfer, was without. any, consideration 


4 


whatsoever and the recital of considerà- ; 
tion in ,the .document was a’ false 


should be followed . ‘or not, for, ie 


recitaL Tn fact his case was that he >` 


made over the property to the 1st defend- 
ant so-elyin consideration of her past co- 
habitation and future co-habitation with 


. him and that'it was not intended that he: $ 


shoulc receive any other consideration 
for ths transfer. It follows, therefore, 
that, even if:the way in which Thasi 
Muthukaninw v Shunmugavelu Pillai (3) 
distinguishes ‘the case of, Ayerst v. 
Jenkins (1) is correct, this case fails, The 
principles recognised i in Ayerst v: Jenkins 
(1) are ‘followed in .the case of Deiva- 
nayaga Padayachi v. Muthu Reddi (9). 
In the Thasi Muthukannu v. Shunmuga-.- 
velu Pillai (3) case it must also be noted. 
that Their Lordships do not express a 


. confident opinion but say at page 419:— | 
“Even if this conclusion (that is, the 


case of ES y enkins (1) is confined 
to ‘case of were not right it 


must’ bè- at ma the case -of thé =° 


plaintiff is'hardly one in which he can 
be said to Be wm pari delicto. They’ 
were able to arrive ab tat conclusion : 
on. a consideration. of the fact that the 
plaintiff--in that case was a youth of. 
about ‘20 ‘years of age and that the 


*.. assighmeént- was: brought about: by. the 
URANG ¿0f persons’ acting in compli- 


p qq. 16 jo. 21; 42 n Oh, 690, 391 . T. 


à, stad” Cas. 1003; 44 M. 329; 12 L; W. 201; 
ae kan DN 1547.39 M. D. J. 535; 28 M. 5. T, 


oe). 28 M, 418; 15 M, L, 7; 288, 


m 


| city with the defendant and her sister? 
who. led the pla aintiff into evib wdys. 
There ‘is ‘no such,evidence in this case. 
The plant, i Bman oi about 030 og 


1 


dé E 
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31 and on the “facts here it cannot be 
` Paid in any way that he was not in pari- >` 


delicto ‘with ‘the lst defendant in this 
-transaction. That being so, his case 
even as against the Ist defendant should 
"have failed. It is not necessary, there- 


“DIAN GASES. 


z 


EXT 


JUDGMENT.—This is a plain case. 


‘An attempt wes made in the lower "Oourt 


“to destroy the award by alleging miscon- 


fore, to consider whether if the plaintiff . 
Was entitled to sycceed against the. lst, 


"defendant he could succeed against the 
2nd defendant. 
the 2nd defendant was a purchaser for 
value without notice does not really 
- arise. 

The’ aétond dp DHAN is dismissed. with 
the costs of the 2nd defendant. . 
“WN. VD. 
' BD. 


ALLAHABAD HIGH COURT. 
CIvIL Revision No. 27 or 1923. 
April 29, 1924. - 
Present : :—Mr. Cecil Henry Walsh, "m 
' Chief Justice, and Mr. Justice Ryves.: 
- GOBIND SINGH AND OTHERS— . 
DEFENDANTS—APPLIOANTS | 
versus j 
BHIRGUNATH SINGH AND OTERRS . 
—PLAINTIFFS—OPPOSITE Party. 
Arbutration—Award—Applieation to set aside 


` award—Applicant, what must - —Onus— Court, 
C fadure, of, to exercise jurisdiction —Haght Court, 


` whether can anterfere—Uwil Procedure Code (Act 


"V of 1908), s. 115. 


- The burden of proving that the arbitretors in , 


,arriving at an r awaid either refused to hear 
"gomebody or heard the matter without giving 
notice of the hearing lies on the party who wishes 
- sto set aside the award on these grounds.” [p. 17, col, 


ew 


When an application for setting aside: the 
"award js refused and the @ourt commits a 
_matdial „irrebulari ity in domg so, or refuses to 
' exercise jurisdiction, the High Court can interfere 
under section 115 of the. Civi Procedure Oode. 
“Ip 16, col. 2] | e 

Civil revision from an order of the 
‘Subordinate Judge, Benares, dated “the 


. 90th December, 1922. e : 
Messrs. A. Sanyal and L. M. Banerji; 


. fôr the Appligants. 
Sir ,T. B. 


Sapru, and: Mr. E, Ko 


A Varma, jor:the pante Parties. 


‘ 


The question whether | 


Appeal'dismissed: ` 


duct against the arbitrators in: the .serse 
that they did not give the parties, or one 
of the parties, or *sofne of the parties, `a 
proper hearing, or adequate. notice of the 
date of the hearing of the matter in which 


|, they were engaged There are only’ two 
ways in which you ‘can get ‘rid of ‘an: 
‘award—either by getting it set: aside in 


accordance with the provisions of*para- 


graphs 15 and 16 of the Code,in which, 
-case it is the duty of the Judge to refuse :- 
. to file the award and: grant a decree' in . 


! theterms of the award; or ifthe learned 


Judge to whom’ application i is made com- 
‘mits material irregularity in the course 
of the hearing, when he has the ‘parties 
before him to decide whether or not the 
award filed was objectionable, then an ap- 
plication in revision’ may be made to this 
Oourt. These matters are really so ele- 


mentary that it is hardly necessary to' 
- repeat them but the distinction, so far as 


the powers of the High ‘Court are con- 


* 


in the headnote i in the well known Privy - 


Council case, Ghulam Khan v. Mohammad 
Hassan '(1). The -Privy Council “there 
pointed out that the award having been 


“made-and an application- to set it aside 


on the ground of misconduct or any other 
illegality having been refused, the Sub- 
ordinate Judge has'no option but to: pro- 


'nouncé a decree in accordance with it. 


On the other hand they recognise that 
if the 


jurisdiction, for- example as Mr. Lalit 
Mohan stiggested-here, refuseg to- hear a 
valid objection properly raised “before 


, cerned, cannot be better expressed than . 


Subordinate Judge commits--a . 
‘material irregularity or refuses'to exercise 


him or, entertains. matters "which: are > 


- outside his jurisdiction, then undoubtedly 


this Court can interfere under section 115 
of the Civil Code—not with the arbitrators 
nor-with the award but with the .exercise 
of the jurisdiction of, the. Subordinate 
Judge in- dealing with the application. 
Those general observations ` cover the 


- question we have to determine in this 


: revision., 


No serious attempt, is really 


: ,LQ 89 c 187, 60. W. N.296; 201,/A. 51; 12M. ^ 
L. J. 17; i Bom. L. R. 161; 8 Sar. P. QJ. 154; Bm. 


PR. 190 (P O) 


' out. 
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made to show that: the learned Subordi- 
nate Judge did anything which car be. 
brought within the terms of section 145. 


Qn the other hand, he gave the parties a 


very full hearing. In dealing with the 
application to him*to eet aside the award, 
he took evidence, he heard. the statemants 


of the arbitrators, and he formed a defi- , 


nite opinion on adequate material. After 
fully considering the matter and setting 


- out his reasons clearly, he comes to the 
, conclusion that no misconduct on the 


part of the arbitrators had been made 
The result ‘is that he exerc:sed 
his jurisdiction properly, and having ar- 


_ rived at certain findings of fact, those are 
conclusive. - 
“that somewhere .or other latent rasher 


Mr. Lalit 'Mohan “suggested : 


than patent objections might be.found to 
what the arbitrators did which the learn- 


- ed: Judge had not dealt with. These 


: ful, document.' 


subordinate allegations afe so 


: that they.are extremely difficult to an 


But the answer to them is that if there 
was any evidence of them at all the 
‘parties :failed to satisfy- the learned 
Judge.of their credibility. ` On the “ace 
of it the award is an admirable and care-, 
Any party wishing to 
set aside an, award on the ground that 
thearbitrators in arriving at an unfair 


m ‘award either refused to hear some body 
' or: heard. the matter 
‘notice of the hearing, : 


‘without giving 
undertakes the 


' "burden of satisfying the Court that shis 


is what really happened. . The objectors 


, in this case have utterly ' failed: to dc so 


and the application in revision must be 


.. dismissed ` with costs.’ The stay order 


^^will bé: ‘discharged with costs. Onsts 


will-include fees on the higher scale. | 


K. 8. D. Appeal MM. 
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` GOMMISSTONER OF. INGOME-TAX, MAIIRAS Ve BINNY. &. co. LTD., "MADRAS. ` PEG 


"ing their share in the” 


„but are part of, 


. MADRAS HIGH COURT. eh 
“ase REFERRED No. 1 or 1924. 

: ... "March. 27; 1924. i 
Present: —fBir Victor Murray Coutts 
Trotter, Kr., Chief Justice, and | 

: "Mr. Justice Ramesam. . 

Tux COMMISSIONER or INCOME- 
TAX, MADRAB-— REFBRRING OFFICER 
. versis ; 

MESSRS. BINNY. & Co., LIMITED, 

MADRAS-—ASSESSER. . 

Incone' "Tax Act (XI of 1922), ss. 
Super-tıx—Assessment—Share-holder in 


$, 58— 
‘limited 


company- -Surplus prófits—Distribution as ‘addi- 
tonal srares—Capital or incóme—Lnrability to pay: 
supericz. - 


: a limited ' Company, having a surplus ac- 
cumulasion ‘of undistributed profits,” takes, by 
special resolution, power to capitalise undivided 
profits and in .pursuance thereof’ allots new 
additional shares to the share-holders represent- 
lus ‘and issues scrips. 
for the purpose, the share-holders are not liable to 
pay suDer-tax on ‘the value of such newly issued 
sharés,'28 such profits do not constitute "income" 
e capital [p. 19, col. Um 

X ud Révenue Commissioners v tt, (1921) 2 
-A. C. 1:1; 90 L. J. K? B. 1028; 125 L. E 491; 65 S: 
J. 642, 37 T. LR. 762, followed. 

Swan. Brewery Co. v. Regem, (1914) A O. ae -83 
L. J.P. 0.134; 110 Lot 2n 30 T. L.. R. 199 
Trevor v. Whitworth, (1887). 12 A: O. 409; 57 
L. J. OL. 28; 57 L. T. 457, 36 W. R. 145, referred 


- Case stated xod section 66: (2) of the, 
adiar Iùcome-Tax Act.for decision of 


the question whether the assessee, Messrs. , 


Binny & Co., (Madras) Limited as a share- 
holder in the Deccan Sugar and Abkari 
Co., Limited, is liable to pay super- 
tax on the value of bonus .ghares :newly 
issued: by the Deccan Sugar and Abkari 
Oo., Limited, in the year 1921, 

Mr. Nugent Grant,' instructed by. Mr.. 
M. Lc Taylor, Attorney, for thé 


Government Pleader, 


JUDGMENT. 


dor the 


Coutts 
Reference by the Commissi®ner of Income 
Tax waich raises a very. simple: poiut in 
the sense that it cah be put within & 


Darrow, compass on a very few indisput- 
.ed. facts, in another sense it raiseq a 
subtle. question? of ‘law, for it has given, . 
ise to-a great variety of judicial: opinion 


in very high quarters... e ' 
Nov the facts.are these, A Company 
called. the Deecan Sugar and Abkest Coy 


1 


rotter, C. Ja—Thie is ü 


E 


< Share capital-of ten lakhs in'shares of 


- Ma t. 


^ - E D A : 
_ COMMISSIONER‘ OF INCOME-TAX, MADRAS 4. 
Limited was incorporated in 1897 with a 
Rs. -500 face value ‘each. “In May 1908 
the, capital .was increased to 22 lakhs 


` -by adding 7,000 preference shares of the. 


A class, of Rs. 100 face value each and 
9,000 preference shares, of the. B class 
al8o- of Rs. 100face value each. In 1908.’ 
in pursuance of a resolution passed in 
June the ordinary share capital was re- 
duced, to Rs.' 1,606,072, thus making’ the. 
‘total capital of the company something 


over 13 lakhs. Messrs. Binny & Cos- 


‘Limited, held 200: ordinary shares: of 


Rs. 125 each in this Company. In 1921. 


_ the Deccan Company had on its books a 


surplus accumulaticn of profits undistri- , 
buted of practieally 5 lakhs* of rupees. 
In July 1921, by a, special resolution, 


. which was confirmed in the following 


month, the articles of the Company were 
amended, and the two important amend- 
ments were these; the first was a preli- 
minary one enabling the Company, bya 
special resolution, to subdivide or con-. 


Solidate its shares or any of them. The 


other was a new article, 133A by which 
the Company, by aspecial resolution may 
at any time take to. itself the power to 


capitalise undivided profits, or reserve 
fund; and that is what purported to take 


Place’ in this case. Hach holder of a 
‘share of Rs. 125 became the holder of. 
three additional sharess The capital-of ` 
the Company was increased by 1,328 


shares of Rs. 375 each; and, therefore, the 


result was that Messrs. Binny & Co. for 


:200 shares of Rs. 125 each got 200 shares 


of Rs. 500 each, and in 1921 scrip carry- 
Jne that change of position was issued. 
“The question we have to decide is- 
whether this issue of'new shares to the 


.* "share-holders representing their share in . 


the accumulated surplüsjs taxable as 


.ineoaie? Iepropose to say very little. 


about this nfatter, because, to my mind 
it crystallises for our purposes into two 


.questions. The first is, are we concluded 
“by the decision of the Privy Council in: 
Span Brewery Co. v. Regem (1) The 
next is, are we at liberty, or gs it desir- 


*.Bble if we are not covered by the Privy 


4 
A 


Council decision, to decide contrary to 


"QD A, 231; 3 J.B. o Ino T 
311;30 T. L RJ199,  . See 


CASES. = 2s 
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f» uso 
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‘the: majority of the House of Lords in : 


: Bloti's case [alané Revenue Commission-, 
with ` 
Itis ' 
suggested that Stan Brewery’s -case (1) 


ers v. Blott (2)]. 
Now, it is best that I should deal 
the first.contention at the outset. 


directly covers the present point. But 
with great respect to certain observations 


of Lord Summer 4n Blott's case (2) 1 am 


uriabletosay that it does cover. If it does, 


f 


of course, we as an Indian Court are not -. © 


at liberty to say, as some of the members 
of the House of Lords did in Blott's case (2), 
that it was erroneously decided. If it does 
not decide the point finally for the House 
of Lords, it decides that finally and con- 


decision on an Act known as the Divi- 
dend Duties Act of Western Australia, 


which, to put it shortly, taxed dividends . 


and contained a definition of "dividends" 
which covered- every profit, advantage 
‘or gain intended to be paid or credited 
to or distributed among, any members 
of any ‘Company. It is quite obvious 
that a distribution of what wascorivenient- 


“ly called. bogus shares is an advantage 


to the share-holders and, therefore, one 


may conclude 'that, on the words of the : 
. Act, their Lordships of the Privy Council 


had no option but to hold: that this was 
a dividend within the meaning of the 
Act. Lord Sumner in delivering the 


judgment of the: Board said this:—'"In" |` 
ordinary language the new shares would . 


not be called a dividend, nor would the ` 
allotment -of them be a distribution ofa 
dividend’: (it has to be observed that 
what is made taxable by the Act is a 
dividend and nothing more) “The ques- 
tion “in -issue,” His Lordship goes on, 
“here is whether .or not the new “shares 
were a dividend under the Act’ above 
mentioned." Now, if that judgment 
‘stood alone unexplained by.any subse- 
quent utterance of his Lordship, I should . 


infer that not merely was it a decision . 


on the words of that Statute but that 
was carefully confined to be a decision 
on the words of the Australian Statute 
with an intimation that, for that Statute 
the word could not be' capable of 
bearing the meaning required to 

(2):(1921)2 A. O. 171; 90 
L. T. 497; 658. J.-642; 37 T. L. R. 762. 


L. J. K.B. 1028; 125 ` 


clusively’ for this Court. That was a. `` 
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be put upon it before the Crown 
could succeed. "But ih Blott's case (2), . 
there.is no doubt about it that Lord 
Sunfner undoubtedly said that he had 
intended to lay downa Wider principle ' 
which so far, as J can sée, is this. Eyez 
since the decision in Trevor v. Whitwortk 
3), it has been the accepted law that z 
 vompany cannot buy its own shares. 
That is used, as I follow the reasoning 
of Lord Sumner and Lord Dunedin, to - 
found this contention, that, as a Compan? 
cannot buy its own shares, that is to sa» 
cannot pay its funds into its own coffers 
‘and issue scrip to itself, what must be 
“supposed to have’ taken place, as Lort 
Sumner says, notionally is that although 
no such thing in fact happned, the Com- 
pany paid its profits over to: the share- 
holder and that the share-holder re-paid 
‘them and in return got scrip handed 
-to him, which of course would give him 
a draft on the capital of the Company. 
In my opinion that reasoning is com- 
pletely answered by the reasoning of Vie 
‘count Haldane and Viscount Finlay. 
‘will just refere very briefly to one o- 
two passages in Lord Finlay's judgment 
at page 192 of the report. He says this 
“The general scope and effect of thesa 
transactions is beyond dispute. Thers 
was an increase in the capital of ths 
-Oompany by the retention of the amounts 
available for 
‘number of shares wa8 increased by th» 
issue of the new-preference shares to tha 
' ordinary share-holders; this did not affect 
the proportions to which they ‘were en- 
titled in the undertaking and in an- 
profits. All the share-holdets received 
these new preference shares, 80 that th» 
proportion in which they were to share: 
in any profits remained the same. Ths ' 
use of the sums which had been avai- 
able for dividend to increase capitel 
" would enable’ the Company to carry oa 
‘alarger and more profitable business, 
which might be expected to yield larger 
dividends. ' These “dividends, howeves, ` 
: were tobe in the future. So far as the 
present was concerned there was no di-: 
‘ vidend out of the accumulated profits; 
these were devoted to increasing tke 
. (3) (188) 18. A. C. 409: 57 LJ, Ch, 98; 57 1, 
T. 457; 96 W. R. 145. POS i 


- fuses to 2ountenance. 


' Empire. 
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capital of the Company". Then again at’, 


page 194, "The effect of this operation 
(thatis tne: one which he described) was 
thatthe amount of the bonus Was re-. 
tained by the Company as additional 
capital, and that the share-holders got 
the new preference shares. No option was, 
left to any particular share-holder. 
was compelled by the action of the.Com- 


pany to take the preference shares. He- 


could’ no: have sued: for the bonus: in 
money, s the resolution which gave the 


“bonus uro flatu declared that it was to 


be satisfisd by the distribution of prè- 
ference shares. Under these  cireum- 


‘stances it seams tome impossible to treat 


the share-holders for the purpose of 
‘super-tax &s having received the bonus 


and paid it back’to the Company to be 


retained as capital. They never received 
it at al, The casé appears to stand 
exactly as Rowlett, J., put it in Inland 


‘Revenue Commissioners v, Bloits (4), ‘I do 


not think that there is a payment of a 
dividend to a share-holder unless a part 


- ‘of the profits of the Company is thereby 


‘liberated to him in the sense that. the 
Company parts with it, and he takes it." 


.If, I may humbly adda word in such a 
-distinguished company I think it might 


be put in this way. “That you cannot 
‘say that there is a notional payment of a- 


- dividend to,a share-holder when the posi- 
dividends’ Though tha ` 


tion is tat; 3f he sued for it, his. action 
must be dismissed,” that is to say, when 
the whole conception that he is entitled 
to the- dividend is one that the law re- 
That being so, it 
is enough for me tosay that I think that 
this Court having regard to the fact 


‘that the words of the Indian Statute are 


for all practical purposes, identical with 
those of the English Statutes; should 


. respectively follow the opinion of the 


majority of the highest .Cquft in fhe 
Imustaddthisthat in doingso, thelearn- 
ed Lords' were confirming the unanimous 
decision of a very stong Court óf Appeal 
of three "very eminent ‘Lords Justices 
I may also “add that, of the- majority of 
the House of Lords whose view prevailed, 
two at least were &minent fnd distingu. 
(4) (1920) 1 K, B. 11486 p.183 88 L,7. K.H, 
58, E m * 


He © 


ry 


` uo 


'' House of Lords. 


tients were. in, the same unfortunate 
‘position, as myself, of being only common 
. law lawyers... I should also like.to add 


this, that I think it is. extremely improb- | 


Cable: that this arrangement about the 


"be carried through was drafted without 
"reference to the English cases, I do not 


"know: whether ab the time the resolution . 


“was drafted: the- decision of the House 


of : Lords was available; but, at any rate, 


the decision of the Court of Appeal in 
Inland Revenue. Commissioners v. Blott 
(5) was available. I have looked at, that 
decision,,-and it expresses the ;opinion 
-that that decision was determined by the 
decision in Bouch v. Sproule (6), itself 
.a,House of Lords' decision, available, to 
.£he learned.gentleman who drafied.these 
‘articles and amendments- to articles. I 
.also observe that both, Viscount Haldane 
and Viscount 
‘Court of Appeal in thinking that the 


“matter before them in Blott's case (2) is : 


concluded ‘by the previous decision of the 
In these circumstances, 
. although. I have treated -the matter ‘as 
.one.of law,, I think that it would be an 
undesirable and inequitable result if we 
_ bad to come to any other conclusion. 
-than that. which’ I have, arrived at. Our 
.answer to the reference is that the Qom- 
pany Messrs. Binny & Co; is not liable 
“to: pay super-tax on the value pf shares 
“newly issued. by the Deccan Sugar and 
“Abkari Company, Ltd. in the year. 1921. 
The Company will have its costs. on the 
o Original Side seale.. : 


. Ramesam, dJ. I.: agree, there are three . 
. features in this case as in Blotts’ case (2), . 
„which make it difficult for a Court to. C 


say, that the additional shares issued 
.@mount*tg income. The first is, that 


‘there was no option to the share-holders, .. 
. and it wag not open to them, to. sue for 
» the additional dividend in the shape of 


cash or in the shape of other chattles or 


e goods; The résolutjon of the Company 
Mox. them to. take i only in the 


(8) (1920) 3 K. B..657, ẹ 89 L. J. FR 677; WL 
. T. SE, 61 8'J. 548; 3 


PLR 5 
= (1887) 12 APP. uh 3857 SL J. Ch, 1081; 57 


815; 36 W. 
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. ished company lawyers, and the dissen- 


Cave agreed with the . 
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form of additional shares and it in no other: 


This feature was .emphasised by.all the ' 

Law Lords who formed the majority in e. 
i Blott's case (2). , E: 
‘The next, featu e. AAK "perhaps ' AB. | 
a corollary fronf-(1) is this: -The relative 

„distribution of these profits and the’ 
‘manner in which the transaction should 


situation of each share-holder to the other 
share-holders in ‘the Company remains 
unaltered. , Hif proportion out of the 


“total, earnings:that may be set apart for- ' 


distribution as dividends among the share- 


holders remains the-same after. this oper- - - 


ation: of, the Company. - To explain: it 
further if,. for instance, in any year, the 
amount of profits that is set apart avail- , 


‘able for distribution among the share- - 
_ holders is one ‘lakh, the proportion which 
a particular share-holder gets remains 
_the same after the increase in shares as 
.before. If formerly a share-holder got 
:32 per cent. on shares of Rs. 125 ,each, | 
now he will be getting Re. 40 for each 


share of Rs. 500, 2.e.; 8 per sent, on shares 
‘of Re. 500, the total income . would be 
the same amount. 

The third feature which again mày: -Þe 


. regarded asa corollary from the other 
. two, is that the effect.is the same as if the. 


‘Company passed a resolution for expand- 
ing its operations ‘and-for increasing ite 


; machinery. This has been pointed out. ` 


by Viscount. Finlay: at page 196 in 
Inland Revenue, Commissioners v. Blott (2). 


.tis true that, as Lord Sumner pointe 
.out,.there wasa payment in Bouch .v. 


Sproule (6) a dividend warrant was sent . 


- out in the form of a negotiable instru- 


ment, which had it been. presented. pay- 
meni; must have been made. , But this 
fact only served to distinguish Bouch v. 
Sproule, (6) from’ the case -before , the 
House of Lords in Inland Revenue 
ommissioners v. Blott (2). If that 
distinction is emphasised, . it follows’ 
that we ought toagree-with the decision 


ofthe majority in Blott’s case (2). . It may ~. 


be that the ‘effect. of the ,operations ‘in : 


. question by the Company is . to.inerease - 
.the value ofa share and, if a particular 


share-holder sells his enhanced share, 


` he may realise more in the, market as 
-pointed out by Viscount Cave. 


This 
amounts to.only realising his.assets in 
the shape of capital and not, in the anes 
"ofi Income, . ; 


i 
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Mon 


stituted promoter Mari. Managing. dudo =: 
‘of ‘the "National Transport Service | . 


' Company, Ltd. In this. capacity, the, 


. defendant Company entrusted this work , 


to the plaintiff that he. should select- 


», other Directors’ for the. said- Company 


4. 8nd perform all the: work in connection 


With the registration and promotion.of ; 


' . the said Company. As régards remunera- 


. tion for: this’ work, ‘it. was settled. that - 


ALLAHABAD HIGH. COURT. : 
Buconp CIVIL APPEAL NO. 1644 or 1922. . 
J uly 9, 1924. : MM EO 
“Present -—Mr. Justice Mukerji and f 
Mr. Justice Dalal. | 
` DIKSHIT & Oo.’ Lr. — DEFENDANT 
Pas ee : 

MATHURA PRABAD— PLINN 

| RESPONDENT. 
Company—Director's- position—Director'a ` dutz- 
-=Å gent—Fiduciary relation—Remuneration—, 
- Articles of Association —Company formed ro 
mod eT etie bale a Ld MM PEU 
y Tor tH romott war! 

, The Directors of a Company ae agente of the 


- Company, and, therefore, stand in the same positior “ 
‘They stand ir’ ' 


a8 an agent to the principal. . 
special fiduciary’ relations to the shareholders, and. 
refore, it is highly’ incumbent on them to act 


the ' ‘defendant ' Oómpany would pay. ` 
Rs. 551 to the plaintiff besides Heels 


ing allowshce", prim d 


‘It is' fcr. recovery of... this: 'sum of 


"Rs. 551 and.for.recovery of some other- , 
‘|. sums. witi'which we are’ no longer, con- . 


cerned thet the ‘suit was: brought. 
Numercus grounds of: defence "were ^ 


. get; out: and among, these, one was «tv 


without, raising the slightest. suspicion of dis: 


z honesty, and not to claim any remuneration fo- ' 
a Some Y which it is their duty t to do. [p. 22, 


col, 1 

"Where one of- the objecta of a Company, is' tə 
promote other Companies and-- consequently È 
takes upon itself the promotion of another Compan~ 
a Director is not entitled to claim any. remunere- 


tion for performing any duties in connection -with - 


. the, promotion: of. the, new Company; over, and 
above what has been fixed as his femunsration br 
the Articles of Association. [ibid] 


, Second appeal.from' a decree of the - 


Subordinata Judge, 

- the 10th July 1929; 
Messrs.-M. ‘4. Aziz and Shambhu Naib 

Chaube, for the Appellant. ~ 

. Mr. U.S. Bajpai, for the Rspondsnt. 
J UDGMENT.—This | “small. 

dete an interesting question of law. 
The respondent to thi 


Cawnpore, datec. 


He sued for recovery, inter alia, of & 
sum.of Re. 551., He was one. of. ‘the 


| ‘appeal: was C^ 
the plaintiff in the Court of first instance | 


Directors of, the defendant Company who’ 


are now appealing’ in this .Court.: : In: 
paragraph 2 
ent says :— 


"The. defendant ; -Gonrpany | "Was. neon 


at 


in 


of the plaint the respond. 


‘frame. express issues as‘ 
‘work for doing. which ates 


‘the’ effecs- that «the plaintiff , himself- 


being a' Director of. the defendant- - 
Oompany 4t was his duty to perform: 


pro- : the, work of:the Company and he could. 
. not; 


therzfore,..get any: :remuneration 
beyond: what was sanctioned. Dy.. the ` 
Articles‘ of Association: 
Judge’ in hearing = the- appeal. did «. not: 
to whether, the. 
plaintiff’ - 
claimed remuneration: ‘ver and above 
the remuneration. fixed by the articles 
of Association was: or was- nol within 
tlie: scope ‘of, the: business ‘of: thé Gom- , 
pany. ‘Bat he remarked that the plaint- 


‘iff was asked to do a work which 


was not within the scope of his general. 
duties.acd he did’ itt’ We do not feel : 
bound- bz. this so-called finding of the: 

learned  udge. - We, have. already men-. 
tioned that the ’ plaintiff “himself ad- 


‘mitted that thé Company took it-upon 
. themselves to promote’ another Company: 
. and: it was, to perform the duties, in 
: connection’ With the ‘promotion ` of - this 
"ease - 


new Company that the remunerations 
are claimed. ,, xf Tu ML” 
The proposition of law that, ‘a Director. 
of a Conpany is not: entitled to any 


"remuneration beyond ' what has, been ' 
- sanctidned by the articles of Association 


for doing! ‘an. act which would’ be “his e 
duty asa Director” to do, has not yet- 


: been, questioned ‘by the learned Counsel , 


for .the. respondent... This “ig a @lear. 
proposition oi law. “The. Director - BTR, 


4 


The Jearned.~- 
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agents of.the Company, viz: all the 


. shareholders who constitute the Company, 


B 
=f 


. and; therefore, stand in.the same position. 


as an agent to the principal. Further, 
they stand in special ftduciary relations 
to the: share-holders. The case might 


^." ..be slightly different if there weré one, 


e agent and one principal. The share- 


Ti. holders leave all the. business of_.the 
^.Qompány in the hands of the Directors 
u and it is, therefore, highly incumbent 


A 


= 


^ ‘on -the Directors that they act without 


‘raising the slightest suspicion of, dis- 
"honesty. On the facts, it is cleat that; 


.' the plaintiff is claiming. remuneration 
`+ for doing ‘something, which it was the: 
Í We find. 


© duty, of the Directors to: do. 
in the evidence of. Jagannath Prasad 
Dikshit that one of-the purposes. for 
which the Company was formed was 
the promotion of other Companies. The 
plaintiff cannot, in-our .opinion, ‘claim 
any thing .over. and above what . has 
been fixed .as the remuneration by the 
articles of Association and, the claim 


"was, therefore, not maintainable. Other 


^ 


“Suit for 


,, on the higher scale. 


points raised do not require decision. : 

. We allow the appeal, modify , the 

‘decrees of the Courts below and dismiss 

the claim as regards -the sum of Rs. 551 

"with proportionate costs.. The costs in 
* this Court. will include Counsel’s fees 


B. D. Appeal allowed, 


CALCUTTA HIGH. COURT: 
APPEAL FROM AÁPPELLATE DECRER 
No. 104 or 1922. ' 
"E April 17, 1924. " 
. Present :—Mr. Justice Walmsley and 
, Mr. Justice Mukerji. ARS 
2 Srimati KUMUDINI DASI, wipow 
or GIRISH CHANDRA MITRA— , 
Dux PLAINTIFF—À PPELLANT 
* versus 
Srimati SURENDRABALA DASI : 
wipow oF MONMATHANATH ' 
BOSE AND orHERÉ—DREGQENDANTS, , 
' —RESPONDENTS. A 
agd tenani—Jenancy in extstence—- 
possession, whether competent— 
Declaration of.title, | * E. p 


* Lagdlord 


INDIAN OASES. 


“to a” small 


aT 


. pi "LE 
e xc .- 
E 


A landlord has no.cause of action to sue for 
khas possession of lands" forming ‘part of his 
tenants' holdings until the tenancies ‘are deter- 
mined,.but he can get a decree declaring his 
title to the land and giving him ' possession 
PLA the tenants by receipt of rent .f'p.24, 
col. 2.]. T sur ve 7 


: -Busesuri Dabeeae,v “Baroda Kanta. Roy Chow- i 2 
‘dhry, 10 O. 1076; 9 Ind. Jur. 226; 5 Ind. Dec (N.8) ~ 


719 and Raj Kumar Mandalv Ali Mia, 70 Ind Cas. 
782; 87 C. L. J. 94; (1923) A. I, R., (O0) 199, die- 
tinguished ec Les 


‘Davis v. Kazee Abdool Hamed, 8 W. R. 55, Sita 
Ram‘v Ram Lal, 18 A.440; A. W.N. (1896) 162; 
8Ind.Dec (v.s) 999, Hedayetunnessa Begum v. 


' Shibdayal Singh, BW. R. 512 and Womesh Chunder . 


Goopta v. Raj Narain Roy, 10 W.R. 15, referred 
to. . 


"Where a man, whether the owner or merel 4 
a tenant, creates a` tenaney under ‘him whic 
entitles the tenant to the exclusive use of the 
land or of the house, “as it -may be, the man 
creating the tenancy ‘cannot have' any right to. 
actual possession, unless he has ‘by the lease or 
by Per cement with his tenant reserved to himself 
ld t'to re-enter and take possession.. [p. 24, col. 
1, ds . 4 x 
‘Sita Ram v. Ram Lal, 18 A. 440; A. W. N. (1896) 
162; 8 Ind. Dec. (v. 8.) 999, followed. 

„Appeal against the decree of the Subor- 
dinate Judge, Second Court, Hooghly, 
dated-the 2nd of-August 1921, modifying ` 


` that of the Munsif, First Court at Seram- 


pore, dated the 20th of December 1919, 
‘Dr. Dwarka .Nath Mitter, Babus 


Narendra Chandra’ Bose and Satyendra - "" 


Nath Mitter, for the Appellant. ~, N 

„Babus Charu Chandra Biswas, Bires-- 
war Bagchi and Jitendra- Kumar Sen 
Gupta; for, the Respondents. 


JUDGMENT. 


‘Walmsley, J.—This appeal is pre: 


ferred by the defendant, ‘and’ it relates 
strip: -of land measur- 
ing about ten kattas. The. plaintiffs 


` cáse is that she and deféndant No. 3 are 


owners of an estate No. .165 of the. 
Hooghly Oollectorate, immediately to 
the east of some railway ‘B’ class land, 


and that'the land.in suit lies within-their.. | 


estate and mot in the “B class -land, 


that the land was in possession of their . 


tenante, defendants Nos. 4 to 10; but the 
first and second defendants have entered - 
on: the land, and cut trees, dug a tank. 


ds . and built .& privy and established a 


bazar. On those allegations she claimed 
khas possession... ^. ^: 
The suit was resisted, by: the. second 


vw 


. defendant, ‘who asserted that -the land ^ ^ 
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was really situated in the ‘B' 


of which he is the owner. “The rst 
Court found, that the land was in the 


plaintiffs, estate and gave. ‘her a decree ' 


‘ fòr possession through the tenants along 
^ with, her., qo-parjner, the 
. No. 3. 


The second defendant appealed and. 


the plaintiff preferred a cross-app2al, 
and thé learned .Juflge dismissed the 


cross-appeal, and modified the decree of 


. the First Court by allowing the plairtiff 


possession through tenants of only’ that: 
* . portion which lay ‘immediately to the 


east of the holdings of the tenants Mches 
and Hari Das’ within the estate: in regard 
' to the remainder he gave the plairtiff 
nothing more than a; declaration of her 
title. , 
. The finding that the land lies Hum 
the estate belonging to the plaintiffand 
defendant No.3 is final, and the appeal 
“has been argued before us on that 
footing. The question which . is raised 
is whether the plaintiff. as landlord’ is 


‘entitled io demand khas possession of, 


“the whole area, nE 
' . (The land in suit must.be treated às 
_forming’part of those holdings of the 
plaintifs 8 tenants, to which it is zọn- 
tiguous. Those holdings are still in 
- existence, and the tenancieshave not heen 
` determined. The respondent ‘contends 


'-'£hat until those. tenancies are ‘determined, 


‘ the plaintiff as landlord has no righs to 
"gue at all, and he has preferred a cross- 
objection” urging. us ‘to, deny to the 
_, plaintiff even the partial relief that has 
Dedi granted to her.  . 

For the present I leave, out of eon- 
sideration the parcels of: land adjoiring 


the holdings of Hari Das and Mohes,- 


So faf as the rest is'concerned I think 
that there. is abundant authority .for 
the proposition that the, laintiff cannot 
claim khas possession.’ ecisions like 
those of Bissésuri “Dabeea v. Baroda 
Kanta Roy Chowdhry (1) and Raj Kumar 
Mandal v. Ali Mia (2) do not help her 
“when wi are examined. , On. the gther 


“ay: 10 Gs 1076; 9 Ind. Jur.- 226; 5 Ind. Deo. Is 8.) 
9 


TL ; 
(2) 70 Ind. Oli 9; 3T Q. L, J, 94; qs) AL 


--— iesu SUA 4o 


se Ai 
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-class lend. 


defendant 


hand des -is the case of “Davis v 


Kazee Abdul Hamed (8) followed. by 
many others, and' never, so faras I can 
find, doubted. ' One decision of particu- 
lar value ia the Full, Bench decision of 
‘the’ Allahabad Court in “the case of 
Sita: Rim v. Ram Lal (4) in which us 
vigorous if erroneous exposition b 
one dissentient Judge drew from Rage 
C..J., a very clear statement of the law, 
On the authorities I think that plaintiff 
pite get' more than she has got. On 
the same, authorities I.think that she is 
entitled ‘to the ‘decree which has been 
made and the cross-objection: must be 
dismissed. ~ ) 

Then regarding the parcels adjoining 
"Mohesh and Hari Dag holding the finding 
is that those plots have been in posses- 
‘sion o^ the ‘tenants "within twelve years 
.of the suit, that- fact may justify the 


in the relief granted-to the plaintiff; 
“practically. I think this difference. will 
amount to.nothing, for the decree does 
not direct that pa the plaintiff or 
‘thé tenants will be put in: physical . 
possession. There is, therefore, no need 
to allow the defendant's cross-objection 
in regard to these, two; portions any 
more shan in regard to the remainder. 
The result is that:the appeal and the 
cross-objection must both be „dismissed 


i with Żosts, 


“ Mukerji, J Plaintif inatituted the 
suit cut of: which this appeal arises for 
declaration of title and recovery, of 
possession in respect of astrip of land- 
which is claimed’ by her as appertaining 
to her Touzi No.,165 and which the 


` principal defendants. viz. Nos.l and 2 


‘claim as ‘appertaining | to their Railway 
‘B’ class land, The piece. of land ig 


certain tenants of the ‘plaintiff five in, 
number. : As , the ‘result of two elocal' 


investigations héld by a *Dommissioner 


the boundary was ascertained and a 
map showing the “encroachment was 
prepared. The learned Muünsif made a 
decree, declaring the ee s., title. to 


. 
gw. Xs 
2a 399, 


ts e, 


13 A. 440; aw. N sod) 162; “8 “nd: Dec, 


. 

modia 4 . 
2 " LED 
-or P, "s 


‘slight difference which has been made . 


~Y 


made up of portions of holdinga of + 


' defendant No. 


KUMUDINI DASI V. SURENDRABALA DASI, 


the portion found by the Commissioner 
to have been encroached upon by the 
dant. 2 and awarding the 
plaintiff possession thereof through the 
tenants by receipt ofrent. The defend- 
ant No. 2 preferred an. appeal from 
.the said decision. The plaintiff too 
preferred a cross-appeal; but the same 
need not be further considered. On the 
appeal of the defendant No. 2, the 
learned Subordinate’ Judge made a 
variation in the decree, upholding it so 
far as it declared the plaintiff's title 
but limiting it, so far. as possession is 


INDIANCASES. ^ ^ s 


concerned, to the portion of the holdings ` 


.of two out of the five, tenants which 
had been found to have been encroached 
upon by the said defendant. The plaint- 
iff thereupon has preferred the present 
appeal. UL i ; 
` Upon the case as laid by the plaintiff 
herself, the, tenancies of the different 
-tenants have not been determined and 
they are still in possession of portions 
of their holdings. The plaintiff, therefore, 
has: no cause of action for a suit for 


khas possession and so far as that relief: 


„is concerned the suit must: be held to be 
premature. This principle was enun- 
ciated’ in the cases of Davis v. Kazee 
Abdul Hamed (3), Hedayetunnessa Begum 
v. Shibdayal Singh (5). and Womesh 
Chunder Goopta v. Raj Narain Roy (6) 


“and has been -followed-ever since in all 


the Courts in this country. The princi- 


In that’ judgment the learned: Chief 
Justice has, also pointed: out'the circum- 


stances under which a landlord whose ` ' 


title has been questioned by: any one 
else than the tenant may institute a 
declaratory suit, and*if any one ‘enters 
on the receipt of the rents and profits ' 
of the land and takes from his tenants 
the same which were due to him he may 
also be entitled to a'decree putting him. 
into possession, that is, what is known 
as formal possession as  contradistin- 


fied ius 


‘guished from actual or khas possession. . 


In the same case Bannerji, J., observed : 


that if actual possession was taken during 
the currency of the lease by a trespasser, .. 
such a person would be à trespasser’ 
as against the tenants, and not as against 


the ‘landlord so as to justify the latter _ 


in claiming ejectment of the trespasger’; 
if his title is denied he may certainly 
defend that title by a suit for a declara- 
tion of his right; but so long as he 
doeg not himself possess the right to 


.enjoy physical possession he cannot eject-'- 


the trespasser. In the present suit, the 
tenants never relinquished possession 
before suit; they filed statements after. 
the institution'of the suit, to the effect 


"that they had no objection to the plaintiff ' 


getting:& decree, This, in my opinion, 
did: not improve: matters in any way; 
and the learned Subordinate Judge in 


my judgment was right in refusing the 


ple has been very clearly explained in: 


the Full Bench decision of the Allahabad 
High Court in the case of Sita Ram v. 
. Ram Lal (4).ii which Sir John Edge, 
C. J., observed as follows :—“ The prin- 


‘ciple, it appears tome, must be the 


same all the world over, and certainly 


. *must be the same in India as in England. 


That principle is that where a man, 
whethey the owner or mefely a tenant, 
creates a “tenancy under him which 
entitles the tenant to the exclusive use 
‘of the land or of, the house, as it may 
be,, the man creating the tenancy cannot 
have any right to actual possession, 
ufiless' he has: by the lease or by agree- 


ment with his tenant reserved*to himself : 


a eright to re-enter and 


(5) 8 W. R. 512. : 
(8). 10 W. R. 15, 


dake possession. 


plaintiff a decree for khas possession. 
The learned Subordinate Judge has 


upheld the decree declaring the plaintiff's : 


title, and this,in my opinion, was: the 
utmost that the plaintiff éould get in the | 
present suit. He has, however, given the 
plaintiff a decree for possession through 


‘two of the tenants in respect of the 


portions ‘of their holdings encroached | 
upon by the defendant No. 2: Tam very 
doubtful if he was justified in ‘making a 
differentiation in respect of these twa 
"holdings from the others, having. regard ' 


‘to the fact that the’ present suit.is''&. 


simple action for possession based on 


. trespass, alleged to have been committed ' 


during the subsistence of the tenancies. | 


It must be remembered that'this is not 
a claim based on an allegation that the- 
trespass is injurious to revision. 


though the trespass is accompanied by 


H 9 Io P 
r 


Even , 


“Vol, E 
. ` BEHARI LAL v. BHIH Lab, ^* 


a claim ` o£. right; it is not rer 
injurious to >the reversion | Ram Chanda 
Sil v. Ramanmani'Dasi (7).] Nor has it 


been alleged that the plaintiff's righ; to . 


receive rents from ~ these .two tenants 


. has been affected in* ang way or that ar, 
. rente and profits have been: intercepted ` 


by the contesting deferidant ina manasr 
justifying such a decree. See: the case 


' of Raj. Kumar Mandal v. Ali Mia (2) 
where all:the authorities on the poiat 


have been ‘discussed. As, however, zhe 


learned - Subordinate Judge has fourd 


that the plaintiff has succeeded in 
proving that she has received the reacs 


of these two portions within twelve: 
. years -before suit, and the effect of tke 


decree will be that, he wil be in 
possession through her said tenants ard 
not in khas possession, I. do not think that ' 


1t matbers much. 


I, theréfore, think that “the judgment’ 
of the learned: ‘Subordinate Judge is 
substantially correct and I agree that tte 


- appeal and - the cross-objection should 
: both be dismissed with: costs. 


K. B. D. Appeal, disnnased: 
+ Cross-objection dismissed. 


Oe 26 Ind. Gas, 800, SUM Ww. m TS. 


 . ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL No: 933 or 1922. 
April 14, 1924. 

' Present; -—Mr.' Justice Daniels and 
en Mr.'Justice Neave. EX 
E Thakur BEHARI LAL AND OTHERS 
—DEFENDANTS-—À PPRLLANTS 

|o Cersus E | 
Thakur SHIB LAL AND OTHERS— ^ 
PLAINTIFFS AND THAKUR MOHAN. 

à SIN GH AND ANOTHER—DEFENDANTS 


x —RESPONDENTS. ^ 
M ortgage— Profite i in lieu of interest —Stipulaticn © 


3 


to pay fixed sum as malikana--Mortgagee, "whether. . 


liable to. aceount— Transfer, of Property. Act Gv €. 


^ 1882), 5 77: 
The principal terms of-a mortgage-deed ware 


that the mortgagees were to take possession and ~o 


' receive the profits uw lieu of interest, but they wate , 


to pay to the mortgagors an annual sum of ‘Rs. £5 
described as malikana. In a suit for M. 


of ve mortgage: 


EN 
Pies i 


INDIAN OASIS. - 


"s 


. Held, (D hat the . fact Msn: Nad sum was 
' stipulatec every year instead of a variable amounte 
to be determined after caleulating the'proflt or losg 
of the paiticular year did not affect the question 
of the Hanis decane liability; [p. 26, col. 1] 

` (2) that inortgagees were bound to account 
\ to the mortgagors for the malikana they had 
undertaken to pay. [abid.] 

Shafi-wa-nisea v. azalrab, 7 Ind. Cas 293; TA. 
L. J. 787, distinguished 

Second appeal from 8 decree of the 
Officiating - District Judge, Agra, cated: 4 
the 24th March 1922. . 

Mr. N: P. Asthana, for the Appellants. 

Mr. Baleshwari Prasad, for the Re- 
:Spondemts. , 

JUDGMENT.—This was a suit for 
redemption of a mortgage, dated the 23rd 
November 1880. | There had been a’ pre- 
vious mortgage, dated the 17th November 
1860, | bezween the ancestors of the parties 
but this was Superseded by the later 
mortgage. The principal terms .of the 
later mortgage-deed were that the mort- 


. gagees wére to take possession and to 


receive the. profits im lieu of interest. 
They were however to pay to the mort- 
:gagors an-annual sum of Rs. 25 ‘described 
as malizana, the mortgagors agreeing , 
that the. had no further claim against 
, the mortgag ees beyond this malikana. 
‘It is further stipulated in the deed that 
there shall be no accounting except as to 
‘the Rs. 25 which the mortgagors were to 
receive.every year. It is not disputed 


. that this malikano was never paid. Both. 


' the Courts below have granted a decree 
"for redemption on’ payment of the; prin- 


, cipal’ mortgage-money after deducting 


Rs: 25 a year from us to the date of. 
suit., 

In apreal three points have been taken . 
by the ledrned Counsel for the appellents. 

The fist,is-that as the mortgage was a 
usufructuàry' one the mortgagees were ' 
“not bourd under section 77: of the Trans- 
fer of Property" Act to is me. te ibe 


, t mortgagprs., 


The second is that if this view is 
: accepted the mortgagome'only means of ` 
-recovering the arrears is by a separate . 
‘suit and that the, claim in respect of it i is 
barred ty li itatien. 

The tLird point relates to an area of 
. T bighas 18 biswas which wes taken up 
"by Government at;gome time between 
"1800 and 1880 ton, the.Canal Department. 


` 


eus 
' - — BIEBAMAJIT RAI ?; DARSHAN DAS. ` 


‘Compensation was paid for this to the 


. *mortgagees. Later on the land was 
' - restored to the original owners on Te- 
: Ai of the compensation money, 

''The defendants’ case was thet. they 


"took this land back as owners aad not 


As -mortgagees. 

* The learned Counsel for the ana 
i has relied on a ruling in Shafi-un-nissa ^ 
` v. Z'azalrab (1), in support of his eontén- 
' tion that under section 77 of the Trans: 


fer of Property Act there can be no ac- 
-n, our’ 
opinion the ruling has no application ; 


"-eóunting between the parties. 
- to-the facts of the present case. .Ín that 

‘ease the mortgagor ha 
` pay a certain amount -annually in addi- 

«tion to the profits of the land. In ‘the 
preserit.case the mortgagees undertook to 
pay Rs. 25 a year out of the profits. 
But the’ fact that a fixed sum was stipu- 
lated every year instead of a variable 


amount to be determined after calculat-^ 
.ing the profit or loss of the particular 


. year does not appear to affect the ques- 
"tion. 
tion of limitation arises.. 
. In view of our finding on the first: 
.point the second point taken by she ap- 
pellants must be decided against them. . 
Dealing with the third point itis clear 
that the intention of the Government was 
to return the property to the parties 


from whom it had been originally taken . 30th November 1 999. 


including the mortgagees, but in any 
case it appears from. the recital in the 
second mortgage-deed that the property 
mortgaged was the.same as in the earlier 


deed. From this it must be inferred ` 


that the parties had arrived at s settle- 


.ment among themselves with regard: 


“both to the property-acquired by Jovern- 
‘ment and restored to them and as to the 
compensation money paid. ; 

:* Tke result is that the appeal Tails on 
all three points and it is dismissed with 
-costs including in this Courtfees on the. 
nd scale. a A 


K.S. D: "Appeal disrvissed 


(1) 7 Ind. Cas, 293, TA, D. J. T82— 


INDIAN CASES, 


undertaken to`. 


In this view of the case no ques- - 


pa 


` ALLAHABAD HIGH COURT. 


] SECOND CIVIL APPBAL No. 331 oF 1923, 


. July 9, 1924. 
. + Present:—Mr. Justice Nisva 
: BIKRAMAJIT RAI AnD OTHERS— *- 
|! — DBFENDANTS-4-APPELLANTS.: 
versus 
M ahanth DARSHAN DAS—PLAINTIFF. 
AND ANOTHER—DEFRNDANTS— . 
: — RESPONDENTS. 

Civil Pr ocedure Code (Act V of 1908), 0. XXII, 
vr L(8 L Several respondents in appeal—One | 
respon dying during pendency ‘of appeal—' 
Representatives of deceased not made parties intime 
—Court pasri ing decree against all respondents— 
Decree, whether null and void against all—Test— 
Contradictory decrees not permissible; 

‘Where’ during the pendency of an appeal one 
of'the several respondents, dies and no applica- 
tioh is made. in tims to have his legal representa- 
tives made parties, if the mterésts of the several 


, respondenis can be distinguished and separated, 


then the appeil shall abate as against the 
deceased respondent only, but if no such deter- 
nmination is Possibile, it dur abate against them 
all [p.97, col 

Therefore, ties several persons buying pro- 
party jointly by a joint sale-deed are’ sued’ for 
recovery of possession and during the pendency 
of appeal agamst them one of them di 
the Court passes’ a decree against all of them, 
without representatives of the deceased beng: 
made parties, the decree ia null and void against 


all of them and not only against ‘the deceased,’ 
otherwise there will be .two inconsistent or con-- 
decrees relating to the same subject- " 


tradicto: 
matter. i 27, col 1 


Second oa frofit & eaten of thé 
District Judge, Azamgarh, dated the 


es, and . 


Dr. M. L. Agarwala, for the Appel- 


lants: - 
Dr. S. N. Sen, for the Respondehts, ~ 


JUDGMENT.—This appeal arises. 


out ofa suit brought by Mahanth Darshan 
Das for possession of certain property on 


the ground that it belonged to the math . . 
of which he had been duly elected.. 


sold by one 


Musammat Subhagi's sclaim to the prop- 


erty was that it had been given to her. 


by Sheoraj Das a former Mahant. 


The Trial Court found that theproperty- i ij 


belonged .to the math and should not 


. Mahanth. The property in suit had,been . l 
Musammat Subbagi to . 
‘Gobind Rai and  fivé other persons... 


have been transferred-by Sheoraj Das- 


but holding that plaintiff had failed | to 


prove his own -due election: as. Mahang oe 


dismissed his suit, 


Vol, 89]. 
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Darshan: Das appealed . and . made 
Musammat: Subhagi and- 'àll her. trons- 


of the appeal’ Gobind Rai died. No 
application was made to..have ‘his’ legal 


representatives made parties to the. suit 
and no notice was takèn of his death ` in. 


the lower Appellate Court; 


The learned Judge found that Daren 


Das had proved .hisetitlé and -decreed 
his suit against all the ‘respondents “in- 
cluding Gobind Rai. ‘ 


'-Only one. point has been dud? in. 


— this Oourt. That is that the whole 
appeal' had abated as against all thé 


respondente and the decree of the Ccurt 


“below had become null and ‘void. ` 
"Order XXII, r. 4 (3), provides that wien 
no application i is made to cause the re- 
| ikana ak ofa deceaséd ‘deféndant -tọ 
e made a party, the suit shall abate’ as 
against-the deceased defendant, and rule 


, llof the same Order “makes ‘the ee 


applicable to appeals. . 

-The appellants’ contention -is “that 
though the rule in question only provides 
that the appeal shall abate as against the 
deceased respondent, there are cases sach 


as the present one in which it must akate - 


. 88 against.all’ the resporidents.. The test: 


.is whether the’ result of leaving ihe. 


'decrec to, stand would be to have WO 
inconsistent or contradictory idecrses 
relating to the same :subject-matser. 


‘Where the -interest of the respondents ` 


can. be distinguished and separated then 
the appeal will abate as against the 


. deceased respondent only, but where:no . 
such determination is possible it must, 


. abate against them all. Several 'ruliigs 
‘..of the Calcutta High Court have b2en 
‚cited in support of this proposition; in 


particular - Sheikh Dendoo v. Shaskh- 
Sachoo. (1), Sarat Kamini .Dasi v. Chaüt- 


dnya Chandra Prohoraj:(29) and .Kali 


Dayal Bhattacharjee 'v. Nagendra Nath, 


- PPakrashi (9). Im. the present case the 
sale-deed is a joint one in favour of six 


defendants. If the present appeal is not. 
allowed then there will be two decrees : 
both of them final—under’ one of which i 


^0) 72 Ind. Oas 2, (1994) A; L R. (O) 399. 
- (2) 67/Ind. Cas. 290, (1923) A. L R. (O) 289 
uo ) 54 Ind. Cas. 822; 30 


Salen drm 


,the'higlier scale. 


BEAD Mors ; 


the right of Gobirid Tài to any part .of 


.the' property in suit, has been deniéd 
ferees respondents. During the pendency : ' 


while in the other it’ has: -been allowed. 


‘At the same time it will be impossible’ . 
_ for any body to ascertain without a ‘suit f 
. for partition over what part. of. the pro- 


perty this. right extends. 


“In my opinion this view is tie ‘corract ` 


one and, must prevail.. It has been taken 
by. the Lahore High Court i in Sirda'ri. Lal 


' v. Ram Lal (4) and the principle. under- 


lying it has been more than once affirm- 
ed-by this Court in cases under section 
368 of the.former Code of Civil Procedure 
e.g., Hem. Kunwar v. “Amba Prasad (5). 
In that Code the words “as against the 
deceased defendant” did not find’ a 
place, 
that, a: ‘distinction ought to be made 
between the tase in "which'& ‘suit on 


appeal could proceed in the absence, of 


legal representatives and those in Which 
it could not.- It is clear that this is an, 
instancé of a case in which the absence 
of any representative of Gobind Rai 


makes it impossible that: thé lower .Appel-. . 
' late. Court's decree should be allowed’ to * 


stand. 


but the Courts generally held- 


The appeal i is allowed, his decree of the 
Court below ‘is set aside and ‘that of the ` 


Court of first instance restored. The 


„appellants will, get their costs in both ' 


Courts ' including in this Court tees’ on 
8. D. 


o 57 Ind Cas. 199, T L: 225. 


es us 430; A. W.: N. 2900) 136; 9 ES Ded 


Appeal allowed. 
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 KESHAY DHÓNDU NARVEKAR 
AND , OTEBRS—DEFENDANTS— e` 
oe RESPONDENTS!’ c9 
Epvidence- Act (I of E $8, 107;' ` 108 scope g 


N 


1 


A 


4 


~ 


“28 
—Presumptron as to person's death—Suit for posses- 


sitn—Burden of proof. . 
' Where a person sues for possession, the onus 


. of proofis on him to make out his title to the. 
` property. 


. 9B, col.2] 
Sections 107 and 108 ofthe Evidence Act only 


relate to the date when the suit is brought, that , 
. is to say, as to whether a man is, alive or dead, , 


asthe case may be, at the date of the suit, and 
not at some pepe period anterior to the 
suit. Thus, when & person has not "been heard 
of for thirty- years priorto the institution of a 
suit; there is no presumption that he was dead 
at any time within the period in question. [p. 29, 
1, 2. f | 
rm Bhagwant v. Shriniwas Trimbak, 8 
Bom. L. R. 226, Moolla Cassim'v. Moolla Abdul 
Rahim, 33 0. 173, 32 L A. 177; 7 Bom. L. R. 892, 
20. L J 230, 10 C. W. N. 33; 2 A. L 
M: L. J. 317, relied on 


Second appealagainst the decision of 
the Assistant Judge, Ratnagiri, in Appeal 
“No. 289 of 1917. . 
Mr. P. V. Kane, for the Appellant. 
' Messrs. H..C. Coyajee, A. G. Desai and 
S, R. Parulekar, for the Respondents. 


JUDGMENT. 


$ ^ Marten, J.—The point in this appeal 


~ is one of the onus of proofas to the date 
of-the death of one Baji. The suit is-an 
-ejectment suit. The defendants have 
been in possession under a Court sale 
since 1889. The plaintiff, who isthe ap- 
pellant, relies for his title on a convey- 
ance in 1910 by one Dwarkabai, who was 
a sister of Baji. The suit was brought 
as long ago as February 1911, and has 


already been remanded once by the High’ 
Court for an. ‘amendment of the plead- 
ings. On that amended case, the plaint- ' 


_iffs case is that Annapurnabai, the wife 
of Baji, was a widow at the date cf her 
death in 1908, and that ‘Dwarka accord- 

„ingly was a reversioner, and the plaintiff 


e sues in right of Dwarka as. reversioner. 


A further amendment was asked for on 

* the remanded trial, which il be found 
in parapraph28 of the judgment of the 
learned Trial Judge, viz., to add Dwarka 
as a co-plaintiff. «But that amendment 
, was refused. , 


Now the plaintiff is suing for posses- 


sion, and the onus of prcofis gn him to 
* make out his title to the property. It is 
clear that that property was at one time 
in the pwnership of Baji, he beinga son 


of pae Anant, who died prior to- 1872, 


E 1 
i 


INDIAN OASES., 
RAMACHANDRA SADASHIV V. KESHAV DHONDU, . , 


J. 798; 15' 


"plaintiff .elaims ‘under 


- (1).81 Ind. Cas, 449; 25 Bom..L 


[1594 


Baji inarried Annapumabat about 1872, 


and it appears that.somé time after that. 


date ‘he left the village. He apparently 
came back after two years, stayed only p 
couple of months; and then went away 


again. There is some conflict .of evi- 


dence as to when he was last heard of, 
but it appears that on a judicial enquiry 


"heldin Miscellaneoys Application No. 64- 


of 1880, it was held thathe was then alive. 
Next in a mortgagé-deed of 1886, Exhibit 
64, there is a recital that Baji was 
wandering from home for many years.. 
That recital is relied on as showing that 


“he had not been then heard of for over 


seven years, but the learned Judges came 


` to the conclusion that that recital in the 


face of other evidence was not sufficient 
to establish that fact. | 


: We come then to the question on 
whom the onus: of proof lies. The 
appellant contends that defendants 
must prove that Baji was dead in 1889 
"when the defendants 
property. But it is clear, to my mind, 
that that is not the right way in 
which to begin the consideration of 
this. case. Baji is the last person 
proved to. have been the owner. | If the 
some rever- 
sioner or heir of Baji, the onus is on 
him to establish his. title. That being 
80, the plaintiff next asks the Gourt 
to presume that Baji was dead in 1910 


when the plaintiff purchased the pro-, 
: perty from Dwarka. j 


It has’ been held in a large number 
of cases in India,. and only recently 
by this. Appellate Court in. Second 


purchased the . 


Appeal No. 856 of 1920 [Gopal Bhimji Avte - 


v. Manaji Ganuji Padval (1) that the 


‘only presumptions in Indian law as to the 


fact'of death are contained .in sections 
107. and 108 of the Evidence- Act: -It 
has further been held that sections 107 
and' 108 only relate to the date when 
the suit was brought, that is to say, 
as.to whether a man is alive or dead, 
as the case may.be, at the date of the 


- suit, and not at some particular period 


anterior to the suit. Accordingly on 


those decisions it would or might he 


R. 134; (1923) A, 
I, R. Bom.) 163; 47 B. 451, ; 


|| 


1 


"that the. appellant was 


ar it 
T ` te Pes 


YAB, 


NG 


preted in the.-présent. -case, "that 
aji was dead in 1911 when “thig' suit 
was filed. But those; décisions, also 
establish that there is no -presumption 


DHAN dastis. | 


RAMACHANDRA-SADASHIV J. KESHAV DHONDU. 


as to whether a particular person ‘was: 


dead at any time *within the period 
in question. Consequently, stopping 
there, there would ‘be no presumption 


‘that Baji was dea@ in 1910, because’ 


that was a date anterior to the data ‘of 
the filing of the suit. . a 

I may quote from what Mr. . Justice 
Crump says in the above recent’ ease. 
“The result in the present suit would 
“be- that, the burden of proving that 
Rakhama was dead at the date’ of the 
suit would lie upon the defendants. 
Therefore, in. the absence of ‘evidsnce 
‘the Court would hold that Rakhama 
was dead at that date. This result 
does not assist. in, any way the 


'. determination of .the question ‘whether 


Rakhama predeceased. . Ahilau who 
died four years before that.date. .Th:s is 


' reversioner. . Therefore, 


the, reasoning of ‘the lower Appe-late: 


'Qouft, and it is supported by autho- 


‘yity. apart from. the apparent meaning. 
of the section itself. Assuming that. 


this is the correct view the result is 


‘that section 108 is inapplicable and 


the question must .be considered apart 


from it. In that case there is no 


Special rule in the Indian Evidence. 


Act and thé burden of proof woulc lie 
on plaintiff. Though. it is. preved 


'that Rakhama disappeared twenty years 


‘ago, therë is nothing to authorise the 
presumption that he was dead at the 


. vend of the first seven years ‘of zhat 
' period." | akh Uus 


Assuming then in, favour of the 
present -appellant that’ section 107 
does not apply for the ,above': reason 
or for the reason that it is not.shown 
alive wishin 
30 years from the date of the suit, and 
assuming further in’ favour ‘of ‘the 
appellant that. section 108 is not 
applicable either, thén. we are brorght 


‘to consider the: matter irrespective, “of 


30 years prior to 1910, that, therefore, 
“the presumption "under section lli is 


sections 107 and 108. ‘The appellant. 
casks’ us to say that, because according `. 


.to his view Baji was not heard oifor , 


NE] 
that he: was dead: at-the*end of those 
30 ‘years. ako SE or here Se 
-It seems to me, however, in the first 
place that the’ appelant has taken the 
wrong "period. -On his case as he-has 


framed.it, after due deliberation on the. : 


rémand by the Court, it is necessary 
for him, to prove that Annapurnabai 
was a widow at her death in~1908, for 
otherwise ` Dwarka would not” be ‘a 
the 30 years 
would: be the 30 years prior to 1908. 
On the ‘other hand, asl have already 
pointed out, by' the judicial finding in 
1880, Baji was.found to.be alive then, 
and, therefore, the appellant does not: 
satisfy the test of 30 years which he 
asks us to adopt. ~ a C 

But irrespéctive: of that,. ahd” even 
assuming we have to take the - period 
as being, 30 years before 1910, admitted- 
ly there is no -authority that he can 
produce for the proposition that under 
Indian law when a man has not been 
heard of for 30 years, he is presumed 
to be dead at the end of that time. 


On the contrary the passage I have" 


already; quoted from’ Mr. Justice 
Crump's, Judgment, would appear. to 
negative that proposition. -There can 
hardly be. any magic in 30 years as 


compared. with 20 apart. from , the fact. . 


that 30 years, is 
107. f l TE. 
Further in Narayan Bhagwant v. 


‘mentioned’ in section 


Shriniwas Trimbak (2yit will: be;found 


that over: 30 years had “elapsed between : 
the disappearance of Trimbak. the 


" € 


1 


person in question, there, and -the daté. ' . 


when: that suit was brought. There Sir 
Lawrence Jenkins ‘held that the lower 
Court afrived at no error of law in, 


holding that: it was 'not.proved ` that =” 


Trimbak had predeceased: his ‘broth 
Kapa who died im 1820, 6 9 eco ot 
n 3 Moolla Cassim 

‘Rahim (3) which, was -an appeal’ fro 
Burma, , it will be found , on tending the 
judgment of the learned Judges ofthe: 


Burma Oourt at. page 176 that on tho: ` 


‘dates there, mêre than 30' years had 
Bim ttr 
.173; 39 P A..177; 7 Bom, LR. 892. 9 
O. L. J. 236; 10 0. W.N. 23, 2 ALI 15 
ARGUS PNE rd 19 M. 


¥ Moolla Abdul - 


Ys 


- elepsed.' 


^ e the 


ex? c 
ex^ 


instance, 
not 


They say, for 
“Moola Ahmed" “had: 


than 30. years—-be- 
fore the date of the institution of the 
guit..' Notwithstanding that, they. 


person there who alleged that Moollg 
Was alive at the particular date. 
.In'the present case the question: ‘is 
of proving the man was dead,. but in 
my Opinion it is merely an accident 
“as to whether the particular fact that 
has to be proved, is whether the per- 
80n,is alive or has survived at particu- 
lar period or whether he is dead. In 
each,case we have merely to consider 
on whom the onus of proof. lies. 
| The point as to these 30 years is 
dealt. with in the judgment of the 
learned Trial Judge in. paragraph 8 and 
the conclusion he arrived at is this. 
simply presume that Baji' 


. the case directly or indirectly proving 
' when ‘he died. On the contrary plaint- 
if's own admission shows that apart 
from the legal fictions of presumptive 
death or civil death ‘Baji's wife till Her 
‘death conducted herself as a wife of 


a living husband in: private life, and ' 


in legal business ‘with others as 
regards her property. Menof Baji’s age 
are yet alive and so there is. no præ, 
sumption of his. death, but for the 
rules in sections 107 and. 108. Plain 
ib is that I „simply presume Baji's 
death for this’ trial, but make no pre- 
 gumption as to the time of his death 
either after the expiry of seven years or 
: after the expiry of 80 years.’ 
‘In. my opinion on the Indian autho- 
"ities the learned: Judge arrived at a 
e corr t econglision. 
‘self I wish te say that sitting in this 
‘Court I merely follow the previous 
decisions on these points without ex- 
pressing any opinion of ‘my own on 


“law in question. Nor dol express any | 


opinion on ,.the qe&tione as to what is 
corresponding 
viz., whether the period of seven years 
may „be ` any "period/of'seven--years, 


it must he confined to’ a period of seven - 
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. been | 
heard. of for more than seven years 
. im fact for more 


.here:as an Indian, Judge, and a 


“Bol” 
is dead... 
and there is absolutely no evidence in _ 


Speaking for my-' 


‘ant Judge 
_of the case says that in February . 19h 


‘law in® England, ' 
.that:in March 1889 Baji was alive. 
‘Tatter conclusion is no doubt ohe which 
‘is not justfied'by section 108 under the 


or’ 


-whether, as has been held in India, 


A . 
1 


ELS 
Dd 


years before suit. 
of opinion on that point between tlie 
Allahabad and the -Calcutta Courts as 
to the English: law on the point, and 


“for the’ purpose of, this case the matter 
. may rest 
hékl the ‘onus, ‘of proof was on the': 


‘there. Whatever the “law 
may ‘be’ in England, I: am sitting 
“we 


have. to do is to administer Indian law’ 


' a8. laid down by the Courts 'of this 
.couniry. In view of the 


considered ` judgments of my brothers . 
Shah and Crump in the recent case, 
1 think that it is quite unnecessary 


.for usin the present case to consider 
.the whole questien de novo. 


It is suff- 
‘cient, for us to say that this latest 
decision -is one binding on us in this 
Court. 

“The result is that, in my opinion, ‘the 


appellant has failed to discharge the 


onus of proof which lies. on him to 
show -either that Baji was dead in 1908 


or in 1910. Consequently in my judg- ax 


ment the judgments of the lower Courts, | 
were correct, and this appeal' should 
be dismissed with costs. 


Fawcett, J.—I concur that thé ap- 
peal, should be dismissed: with costs, 
and agree’ generally with the ‘reasons 
given by my learned brother. 

The appellant's main ground of ap- 


„peal. is that lower Oourts were: “wrong 
‘in -their interpretation of sections 107 
. and 108 of the Evidence Act., 


But this - 
is certainly not correct in regard to 
the judgment of the Subordinate Judge 


"who tried the suit, for in paragraph 17 of 


his judgment he has referred to.the main . 
cases that deal.with the construction of 


, Bections 107 and 108 and he has rightly 


"held:that under those rulings: all that he 
can presume under those sections is that 


"Baji'was dead at the date of the suit, and 


that he could not presume that he had 
died at any particular time. The Assist- 
in deàling with this part 


when the plaint was filed’ Baji will have 
to‘be taken to be'no longer living: and. 
The . 
` rulings already referred to. But; this doeg 

1 * N ! 7 $ 


"There is a conflict 


‘carefully ` ` 


, 
< Ge 
ir . 


ee 
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'.  BKABBAR 'ALI BHAH V. KON ALI. s" EE. ae 5E "Me 
‘not ‘vitiate the Judgment "he has.given ents clearly obtained a good title to the, 
against the'appellant, and as has been property by reason. of.adverse possession. 
shown fully in my learned brother's: -' W-0.A." "  :' + Appeal dismissed. 
judgment, sections 107 and 108 do mt >. :- i iate 

` really help the.appellant's case. His first > <. po 4y à 
difficulty is that he. Has to show that - ^"  . .. ——-- 
Annapurnabai was a widow in 1908, ard . . i 
that throws on him the burden of prov- OE 2 : 

.'ing that. Bàji had-dietl prior to 1908... OV 


| neur with my learned brother- `- - | 
uat ife te oro uh fy learned brother- CALCUTT'A HIGH COURT. 
- . APPEAL FROM APPELLATE DzonEE No. 186 


that there is no: ground for answering 

' that issue in the affirmative. ` a 

i ; .. oF 1922. 
“March 26, 1924. 


. It.was said by Mr. Kane that the. : 

„claim in the. plaint as a reversioner of ^" ` Present: —Mr. Justice Mukerji. 
-Baji was one of mere false descripticn ` EKABBAR-ALI SHAH Pagar 
and that the plaintiff should also be heid . PANTHI FAKIR—DEFENDANT— 
to be.claiming as an heir of Baji: But ' APPELLANT . 

‘that argument is clearly not open to tke“ E | g 


“appellant, in. view of the proceedings’ | 
under which he was allowed to amend | 
‘the plaint so-as to claim'as a reversioner,: ` 


: Co-sharers—Ouster—Restoration of possession— ' 


“ but the request to add Dwarka as a co: 
plaintiff was disallowed.  ' < 
- Then it was said that the onus of pro: 
“ing the date of ‘ Baji's death should fall 
. apon the respondents, . because: if hs - 
“was dead in 1889, they merely purchased , 


. Annapurnabai's interest in the property £s . 


‘a widow and the suit being within twelve. 


"years of her, death. would’ be in time. - 
. On the other hand, if he- was "alive: ia,» 
1889, they could only claim’ by a: title 


from.adverse possession as against Baji, 
;.80 that the burden would be on 
. them to show that Baji was alive in: 1889. 
There seem to ‘me ‘to be two objections. 
to allowing this argument. First of-al, 
-the plaintiff has not got over the initiel, 
stage of sustaining his title as a rever 
‘sioner of Baji, to which I have already. 


tion of adverse possession’ by the-responid- 
ents arises, the Evidence Act clearly puta 
. them in a better position than the appel-- 
lant. For under section'110.: of the, Evin. 
dence Act their admitted possession from 
1889 throws the burden of proving that 


they are not the owners of property upon " 


the plaintiff-appellant. 'And' apart from“ 
that, I think, that, under section 103 the 


burden of proving that Baji was not alive , 
in 1889 would really lie on the appellant. ` 


for there is a strong probability, that he. 
was alive in 1889, and if 80, the respond. 


x. 


-spondents. 
referred. . Secondly, supposing the quee-.. : 


that the 


.his exclusive 
-took settlement 
from- him .ared thereafter: were 


zd c. i versus . ; 
', Shaikh KON ALL AND 0OTHERS— .. 
PLAINTIFFS.AND ANOTHER—DEFEND- 
- ^ ANTS— RESPONDENTS. 


Partition—Hquity. 
^ The equitable principle that one co-sharer cannot 


‘disturb possession of the other cannot be called - 


in: aid’ unless it is found that the co-sharers are 
in possession-.of separate portions by mutual 
arrangement.for the sake of convenience. Unless 
such- mutual arrangement is proved a co- 
sharer who is dispossessed’ cannot recover possos-' 
sion and his only ‘remedy lies in a ‘suit for 
partition. [p. 32; cole. 1 &.2.] . ES 


. Appeal against the decree of the Offi- 


ciating Subordinate Judge, Fourth Court, 


Mymensingh, dated the 6th of September, 
1921, reversing that of the Munsif, Second 
‘Court at, Netrakona, dated the 30th of 
June, 1920. . MANN 

Babu Jatindra Nath Sanyal, for: the: 
Appellant. ` Be Tre 

Babu Nagendra Nath Bose, for the Re- 
: JUDGMENT .—This ‘appeal arises 
out of a suit for khas possession of a piece 
of land: upon declaration of plaintiffs’ 
‘jote right thereto. The plainte alleged 


lands belonged’ to one, Ishan -Chandra 
‘Lahiri in his gêmindari right and, was in, 
possession, and that the 
of jote right therein* 
Aum ar :  wrong- 
fully dispossessed - ‘by. the- defendgnts. e 
‘The contesting defendànt of the- other 
hand. alleged that Isltan Chandra Imlijri 


.had no «em indart right in the said land 


puo. 


far 


"said land togethor- with other . 


t 


“32 
. BKABBAR ALI SHAH v. KON ALI. ` 


. nor was hé in possession thereof and _ 


‘that the land formed part of a chawk 
‘belonging to him.and. his predecessors 


and had been in possession for three. 


generations. 
The Trial Court found that the chawk 
.in question in which the disputed land 


“was included had been in the joint pos- 


session of the said Ishan Ohandra Lahiri, 
the contesting defendant and other 
co-sharers and that Ishan Lahiri had 
only ith share therein, and accord- 
ingly it gave a decree to the plaintiffs 
for joint possession with the defendants 
to the extent of the $th share of Ishan 
‘Lahiri. - 

Against this decision the plaintiffs and 
the contesting’ defendant filed an appeal 
and a cross-appeal. The plaintiffs’ ap- 
peal was based upon the grounds that 
as the disputed land had been in ex- 
clusive possession of Ishan Lahiri’ and 
-s -the plaintiffs were bona fide tenants 
under him, they were entitled to the ex- 
clusive possession of the land and also 
that there having been. no issue framed 
as to- the share of Ishan -Lahiri in the 
land in suit the determination of an 
.ith share in his favour was wrong. 
The contesting defendant's cross-appeal 
was based upon his alleged right to the 
- 16 annas-of the chawk and exclusive 
eee thereof for ‘upwards of twelve 


TS learned Sübordinate Judge held 

. that Ishan Lahiri was in separate pos- 
session of the disputed plot, but that 
,possession was not, adverse to the con- 
‘testing defendant or the other co- 
sharers, and that Ishan Lahiri as well 
as the contesting defendant; were in 
separate possession. of -séparate parcels 


of joint properties and applying the ~ (2 


equitable principle that one  co-sharer 
cannot digjurb the possession of the other 
without a Suit for partition decreed the 
plaintiffs’ suit for k D 
The principle relied upon the 
learned Judge is well-settled RUT 
e been laid down i in adong series of ‘ison: 


ut in my opinion, it canmot be called . 


aid unless it is found that the co- 
ate arê in posæssion of separate 
rtions by mutual arrangement for the 
gêke of convenience. 


INDIAN OASES. | 77 


referr i 


‘arrangement was proved. 
- arrangement has been proved or even . 


. Unless such mutua] . 


| E tior 


avtangement is - . proved the co-sharer , 


who is dispossessed ;cannot recover pos- 
session, and his only remedy lies in & 
guit for partition. 
judgment, cannot have higher equities’ 
than their lesso®whose only remedy lies 
in a suit for partition. I have been 
on behalf: of 
ent - the decision of this Court. 
in 8. A ‘No. 296 of 1020 [Shiam Lal Saha 


v. ' Fulia,(1)] decided on the 10th March .' | 
1922 but it. will be seen that the deci- ``. 


sion in that case was based on the find- 
ing that the co-sharers were each in pos- 


session of some property exclusively for: 


‘convenience, and the cases of Kumudini 
Mazumdar v. Rasik Lal Mazumdar (2) 


the respond- | 


FEE 


The plaintiffs, in emy + `" 


and Jagannath Prasad v. Badri Prasad ^: 


(3), which that decision purports to Íol- ` 


low, were also. cases in which a mùtual 
As no guch 


alleged’ in the present case, the equit- 
able principle above referred. to does not 
apply here. The view taken, by. the 
learned Munsif seems to me to have 
been the right one; but as the plaintiffs 


themselves dispute the share which was ' 


found in favour of, their lessor, Ishan' 


Lahiri;and they claim exclusive posses- 
sion ahd not joint possession and claim 


16 annas share 


in: 


„it on the footing that their lessor was . t 
entitled to the 
‘the land and was in exclusive posses- 


sion thereof, the plaintiffs are not: entitled ^ 


.fo any relief in this suit. 


The result is that the appeal uae be 
allowed, the decrees of the Courts below 
reversed and the plaintiffs’ suit dismissed 
with costs in.all the.Courts. ' : 

Appeal allowed. 


M. B. > 
Qy (1922) A.T R (0) i47. 
10 W.N. 517. TM 

'(3) 11 Ind.Ca © — 44.113 9A. L.J 48. ;. 
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1+ PRAG v. EMPEROR. i I 4 ` 
*OUDH JUDICIAL’ COMMIS- 
. vSIONER'S COURT. - 
Í Onirar. APPLICATION: ‘No; 87. or 1924. 
. August 4, 1994. ; 
| Pr esent: (— Myr, Pullan; A.J: OF 
PRAG: AND ANOTHER—AccusED—" 
p TATEAN : 
“EMPEROR OrrosmE Pm. 
Penal Code(Act XLV of 1860 Hise of A 296— 
Common object——Single motive—S 
' One offence—Criminal Procedure Code TAa V V of 
1898), ss 498, 489—Right-of appellant's Counsel ‘to 
, reply- actice.—Revwion— Incorrect view cf evi- 


1 


TA éontinuous series of attacks made with the, 


: game conimon’ object; by the members of a crowd 
actuated by a single motive, constitutes & single 
„riot , and not a number: of separate rio:& ,even 
E the í eae of .the crowd: may vary. 


Diets "o common obj ect of the monibers of an 
-unlawful. assembly isto insult and: attack tazias 
- and, they commit a riot in prosecution o£ that 


- Object; they.commit ‘ono’ offence only and not two . 


‘and are not liable to be punished separately under 
sections 147 'and 296, Penal Code [p 36, col 1] 
The Counsel for. the appellant in a criminal 
P has no:right to reply to thevarguments 
on‘ behalf of the opposite. party, but 
Ken to do so isa privilege 
ordinarily be refuséd by the Court. Pi 3k 
' Ordinarily the’ Judicial Gommiggion 3 Os 
' does not interfere in revision: cases 
. where the only question to be decided i whether 
the lower Court has not taken af omg view of 
"the evidence. lp. 33, col. 9.]: 
js Es pranti ple falsus in uno falas. in “eran ibun 
*, cannot be universally applied in Indig{p 34, col 2] 
Application for revision under 
ons: 435 and 439, Criminal" Procedure 
' Code, ‘against the order of .thée Sessions 
Judge, nda, dated the 3rd July, 1994, 
-in an appeal preferred against an order 
of. the Joint Magistrate, ‘Gonda, dated 
the llth April, 1924. 
. Messrs. R. Alston and: A. P. Sone for 
' the Applicants 
he Governnient Pleader, for the Crown. 


70 DGMENT T. Thése applicetions - 
' have ‘been, made 'im, revision of the. 


orders sof, the Sessions Judge of Gonda 
 upholding ihe convictions of thesppli- 
- cants for. offences. connected with the 
.Gonda Muharram“ riots of 1923. It is 
admitted that on "the: 23rd of August 
:1923, .certain Muhammadans entered a 


Hindu ‘temple and caused some dam-- 


age. As the “result Hindu feeling 


stirred up a on the following OY. 
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.. Thirty-four 
'. Joint Magistrate of- whom twenty-three 


* "this Court in revision. 


which spond a E 


.Bec- ` 


' 5 j | r 
1 A . 


ME 


a h "Rose. | 


r 


whin: the procession of tazias went 
through the city stones were - thrown 
along the route and: ultimately the Police 
were compelled to fire on the mob. 
“persons were tried by the 


were ' convicted -and of those 23 „the 
Sessions . Judge upheld the convictions 
of the 16 persons who have’ now. moved 
Although there 
are 10 separate applications -filed by 
Counsel, the:grounde:stated for revision 
are for the most part the same. ° 

In the first place it is pleaded that 
the applicants are prejudiced by a joint 
trial. This plea is based on the argu- 
ment that this -was not’ a ‘single riot 
but a number of separate riots: -I find, 


' however, that; all the persons who attack: 


ed the tazias were actuated’ by a single 
motive, und, in my opinion, a continuous 


series: of attacks with the same common . 


object, even though the composition of 


- the crowd may vary, constitutes. a single 


riot and not a` number of -separate 
‘riots. The mere fact that one .of thes 
‘accused threw stones at the tazias in 
one street and another in another street 
a few minutes later..does not- prevent 
them from being tried jointly as long 
as they were both members of, the same 
crowd actuated by the same motive. 

“The only other legal point is, whether 
separate sentences should. hav e: been 
inflicted under: sections 147 and 296, 


-Indian Penal Code, and to this point I will 


refer later. 

- Ordinarily speaking this Court is not 
disposed to interfere jin revision in cri- 
minal ‘cases where the only question to 


“be decided is whether the lower. Court 


did not.t&ke a correct view . of the evi- 
dence. s In the present case, however, 
have been apked'to go further into the 


evidence than is usual im a *rewision' 


proceeding because the lé&rned Sessions, 
Judge refused to allow the Counsel who 
represented the. acéused im his Court 
to reply to the arguments ‘addressed on 
behal^ of the Crown. It is not alleged, 
that the, eaction® of the lower Court was 
illegal and as I understand section 423° 
of .the-Code of eOriminale Procedure, ‘an 
Appellate Court is not required by law 
to give a second hearing to the appel- 


N Mos 
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lant I am aware. that an opposite 


| view has been taken : hy the Calcutta 


High Court. based on an interpretation 
of section 421, hut whether that view 
' is or is not right is immaterial, for I 
': have not béen asked to remand these 
“cases to the lower Appellate Cour;, but 
onky to give greater latitude to Counsel 
“in “my own Court. 
appellant has not got a right under law 
~to reply in an Appellate Court, but 
permission to do so is'& privilege 


which should not ordinarily be refused. ^ 
request of 


I have, therefore, at the 
Counsel. allowed wider scope to the 


arguments than should ordinarily .be 


granted in'revision, in order to ascer- 
tain whether there was in the mind 
.of/the Judge any misunderstanding or 
misapprehension of the evidence which 
. might have been 


. I have heard the case of each appel- 
lant on .these lines, and .have consider- 


ed whether the lower Court has based ` 


. the conviction in each case on a proper 
appreciation of the evidence both for 


. the prosecution and the defence. I am” 


not prepared to take account of the 
objection that the lower Appellate 
. Court’s orders are too brief or summary. 
He has, dealt with each case separate- 
.ly and all his orders read together 
. form a judgment of considerable length 
and there is no question that be has 
dealt with each case on its merits. Nor 
can I interfere in any case- where, the 
lower Court has given proper considera-, 
tion to the ‘evidence. and come to: a 


reasonable conclusion. .Thus where the: 


lower Court has convicted persons who 
were known to but not identified by 
. more -respectable prosecution witnesses, 


“Tam not prepared to find that, the. 


Comt? acted unreasonably or with mate- 
rial irregulfrity. Obviously in a. riot 
where several thousands of persons aré 
"engaged and brickbats are flying in all 
: directions there can be no presumption 


'. that any of the officials .protecting a 
procession would idenfify ang particular . 
Again where the lower QOourts: 
ave*agreede in bebieving the state. 


ioter. 


ments, of witnesses against some . and 


- nót against the other accused parsons, , 
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my opinicn an: 


I removed had he, 
granted a further opportunity to Counsel. - 


I find no ground for interference, first, Y 
because'the principle falsus in uno'falsus ' 
in omnibus cannot be' universally ap- 


plied in India, and, ‘secondly,’ because 


many of'the persons named were really 
present.but mist&kehly supposed by the 


.witnesses to be rioting. 


.I'shall now deal with the individual 
applications in omder. |. | . ^ > 
(1) Banwari Lal .is a cloth: merchant 


whose shqp is-on the route of the pro- 
cession.’ “At this point there was a 
fusillade of brickbats and no less 


than 24 witnesses affirm that they saw 


„this Banwari Lal taking an active part 


in the attack. This man- ‘pleads an 
alibi which has not been accepted by 
the: lower Courts and I must presume ` 
it to be-false. Hè gives no satisfac- 
tory reason for being falsely charged, 
and I have no doubt that he -has been 
rightly convicted. a f 
'(2) Faqir Chand alias Dallu. This 
man was injured in the attack. on the 
temple the night. before, and went to 
the. Thana in the morning to make a 
report. "His defence is that he was too 
il with fever to take partin the riot, 
-but in view of the. fact that he had 
already ' gone to.the Thana this defence 
on ‘the face. of it is unsatisfactory and 
there is good evidence that healsó took. 
.part in the riot. DE 
. (3) Prag and Kedar who ‘are -father ` 
and son live in a village, a short dis- ` 
tance from Gonda. There is ample evi- 
dence that both of them among màny 
óther villagers. took part “in the: riot 
and presumably caine into the town 
for that purpose. Their .défence was 
that they spent the day in.their fields, 
.but the discrepancies.in the evidence 
which ‘they prcduced were clearly point- 
ed out by the Court of first instance. 
Jt is alleged that the lower Appellate 
Court disregarded' the alibi evidence, 
but. ib appears that only one witness 
is now! relied upon by these applicants, . 
und 1 cannot -bind that the- evidence 
of this one witness’ answers. the ample 
‘evidence given on behalf of the pro- 
&ecution. No doubt like several of the 
other accused these persons are men of 
some substance, but that unfortunately 
is no reason for their not participating 
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in a religious riot. Nu 
case against these two ‘men was suffizni- 
ently proved. `, qe ATEM N E 

(4) Bindéshwari Prasad who is a 


'"Zemindar's: Karinda is stated by ‘no less 


Toute there’ was a 


than seven withesses jo havé been sen- 
throwing bricks at the procession. Jt... 
appears that at the same part of the 
My Tandon a, res- 
pDectable Pleader--who was also named 
as one ofthe rioters. Both Courts have 


` believed that Mr. Tandon tobk no part - 


. himself ‘in“danger,, from the 


in the riot, but, on the ‘other hand, was 
ston2s. 


. This" applicant suggests that he should 


receive thé same benefit of the doubt as 
Mr. Tandon, but I’ do .not. find that the 
two cases äre.. similar.or that the lower 
Courts came-to,a wrong conclusion in. con- 

(5) Chhotey. Lal is a shop-keeper who: 
was seen by numerous , witnesses, hut 


:he. cannot rely on the same defence as, 


Bindeshwari Prasad because he states - 
that he was confined to his bed and wun- 
able to get up., I consider that thelower 


Oourts were ‘fully justified in declining" 


-position and his main liné of I 
.- ig that .heis an. enemy. of the - Police. 


to accept his defence. | 
(6). Mukhdunr is not a person of any 
defénze 


His. defence is worthless .and the pro- ` 


‘secution evidence against, him is strong. 


’-The only point in his favour is that’ ne 


is 60 years of age, and he, therefore; 


. pleads for a lenient sentence. Ido net,» 


however, think that the séntence already. 


. passed. when modified. in the manner 


- . Which I. contemplate will be excessive. . 


< (7) Kashi Ram is &'liquor contrac-. 


. tor. -His house and shop is situated at 


the place. where ‘the first attack was 
made- upon the procession. The Muham- 
madan Deputy Magistrate: who accon- 
anied the . procession. saw mo 
ricks thrown from this man's house 


and his next „door neighbour has el- 


E ready. been acquitted, by the Sessions : 


Judge. The applicant produced evi- 


‘dence which .does ‘not appear to hare; 


- heen appreciated . by -the, lower Court. | 
He says that a.number of ladies were’ 


sitting on his roof being -members 5f. 
his. own family..and their friends.: The. 


- peasons given ‘bythe lower Court fr 
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I find that the. 


‘and a supporter’ of ` 
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doubting’ the evidence -of Dr, Sadi. Lal 
are not correct. The reason why ‘this 
gentleman went to the house of, the . 
applicant’ is quite clear, and the lower 
Court seems to: have been wrong in 
supposing either that his -own dispen- 
sary is directly on the route, orthat it 
was. a suitable place from which ladief 
could view the’ procession. Further .: 


‘there is medical evidence that this man 
was ill; there 'is the, evidence of the 


Excise Inspector that-he is not, a person 


“who. would be’ likely to take part in .a 


religious riot; there ,is the presumption 
that a publican i8 the..last person to 


_ engage in an exploit: of, thé kind, , and 


there is'also a'8uspicion.that.he might 
have annoyed those .mémbers of the 
Khilafat party who at about -this time 
were strongly -advocating: prohibition. 
Lastly I ‘must admit -that I.think it 
very improbable that -person in Kashi 


Rams position. would -throw bricks from 


the roof ‘of his -own. house where a ' 


-number of ladies were sitting. On these * 
: grounds / I feel that I should interefere in | 
the case óf this applicant and. 


| give. him! 
the benefit'of the doubt. ; us 


(8 Mulhu. This: man has no-special 


,&round for interference with -the‘orders 
'of-the lower Court... Eighteen witnesses 


saw him throwing stones and his defence 
that he is: an ‘enémy of the. Muslims - 
the Sudhi move- 
ment renders his participation in the viot - 
extremely probable, ' | * cas, 
(9) Bihdeshwari Pujari is the custo ^: 
dian of the témple which was attacked 
by the Muhammadans on ‘the previous 
night. Several witnesses- saw him taking’ 
an active part in the crowd: near the 
door of the temple .and. he was hit with . 
buckshot, ih the..moyth. .All pérsons: 
who’ were actually hit by thé.fire of the: 
Police are ipso* facto “probably  réoters, 
for it is: proved. that the eshots:. were 


only’ fired ‘at the prominent members of ead 


the crowd and although possibly some 


` persons who had no guilty intention. 


may have. been accidentally wounded, 
there is no reason” to suppose tha 
Bindeshwait wasone of them. “7 

(10) Ghirreo Singh and five athens 
were all’ wounded by buckshot and 
filed a joint application. Of the others 


„stated that he produced no defence. ` 


| this defence is sufficient 
. his claim that he 
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" I needonly say that there was sample 


evidenċe in corroboration of their. in- 
juries to' prove that they were active 
members of the crowd, but Ghirrao 
Singh's case is peculiar. | Both the 
Magistrate : ahd the Sessions Judge have 


This is incorrect. He produced his de- 
fence' witnesses to prove that he was 
&n'innocent'spectator.. The fact that 
both the lower Courts were ignorant of 
to bear out 
“was” not properly 


tried. As a re-trial under the circum- 
_ stances is undesirable I consider, that 


the only proper ‘course to pos is to 
order his acquittal. 


In my opinion the applicante have, 


“made out a good case when they:say 
, that separate punishment under sections 


.147 and 298, Indian Penal Code, should 


not have been awarded. A riot denotes 


“a common object and thecommon ob- 


ject of all these persons was to insult 
and attack the tazias. Their object, 
therefore, is expressed in the charge 


„under section 296 and' when they rioted 


‘in prosecution of that object they com- 
. mitted one offence only and not twe.. 
‘Doubtless they-are liable to separats.. 


punishment under section 323 for.the 
injuries caused in the course of the riot 
but they -are not liable to two consecu- 
tive sentences under sections 147 and 


* 296, Indian Penal Code. 


. ade set aside. 


On these ‘grounds I pass the following 
orders on these applications: — 


Kashi Ram and Ghirrao are eae 


ed. and their convictions and sentencés 
The convictions of all the 


, otber' applicants are ‘upheld but’ the 


substantive sentences of imprisonment 


passed under sections 147 and 296 will ' 


be concurrent and not consecutive; and 
one fine and not two „will -be levied in 


> each case. 


S.D’ 9 . Sentences modified. 
. 
LÀ 
Q7 e. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 169 or 1924. 
April 30, 1924. 
Present:—Mr. Justice Ryves..* " 
ALIMUDDIN Qliqs ALMA PAP MEN 
versus 
"EMPERQR-—— O»rosrTE: PARTY. - 
‘Criminal. Procedure Code (Act V of 1898), 
110, 430— Security efor good behüwour— Evi d 
nature of—- Prosecution, what must’ prove--Failure 
to furnish securuy—Or “der: directing tmprisonment 


of accused Revunon-- High Court, - oe will 
mierfere. 


It is very difficult” for the High Court to interfere 
in revision in cases under section 110 of the Orimi- 


4 


- nal Procedure Code, but when a person is Ben-': 


tenced io imprisonment for failure to furnish 
security under that section, the High Court has 
to be satisfied that the evidence is of a character 
which will reasonably-support the inference that 
16 is nécessary' in the interests of public security 
to send the aogised. to prison or to bind him . 
own 


. Criminal revision against an order of 


‘the Seksions Judge, Agra, dated the 26th 


November 1923. - 
Mr. -Saila Nath Mukerji, for the Ap- 
plicant. 


The Assistant Government Advocate. 
for the Crown. 


JUDGMEN'T.—This is an 'applica- 
tion in revision by oné. Alimuddin alias 
Allia’ who was sentenced.to three years’ 
rigorous imprisonment on failure to 
furnish security under section 110 of the 
Criminal Procedure. Code. “Ib is very 


. difficult for this Court in revision to 


interfere in these cases, but this Court ., 
has to be satisfied that the evidence is 
of a character which will. reasonably 
support the inference that it is neces- 
sary jin the.interest óf publie security 


.to send the.man to prison or bind him: 


down. Alimuddin was convicted of theft 
in 1916. That cannot lave been a very 
bad case as he ^was' sentenced only to. 
15 days’ imprisonment. However, ʻa . 
history sheet was started and he came 
under the suspicion- of the Police. In 7 
April 1921 he,was bound down for one . 

year under section: 110 although ‘the 
order ^vas not, enforced. Evidently he” 


‘has-been a‘ marked man ever since. | 
|: Between February and May 1923 four - 


dacoities were committed in the Agra ' 
District within the Police Circle:of Khalil- * 
“In the last of 


~ 
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“these dacoities, one Beni Singh wascau ght Police epid that. in ‘spite ` B Beni * 


on the: spot. ‘and he made: fa/confessión 
in which he.«indieated that “the four’ ' 
dacSities were the work of one gang: 


t 


Among the members of that gang, it is^ 


said was a Muhammadan from Agra. ‘He 


was not able ‘to name the. Muhammadan i 


and was not able to identify him. The 
result was that- the Mufammadan from 


Agra was not put on his trial for dacoitj- '. 


The Police:-have come: to the concli- 
sion that the accused is the Muhammadar. 
from Agra. 

' nor identified by, Beni- Singh it seems 
to me: there. i$ '.no justification ' for the 
_ inference that ‘Allia had anything, to, dc 
with. these dacoities. 


I think: the .reason ' why ‘the Police ` 
have taken’ proceedings against this man '- 


“As hé was neither namec” 
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, Bingh's: Zailure to name "and mention 
Allia in connection "with. the dacoits, 
‘they „believed he was: concerned with | 
those dacoits, and hence’ this case. I 
‘must accept the applicatidn ‘and set 


aside the order under section 110 ande A 


„the applis will be released, 


Wi des set, aside. 
|| ‘ 4 mr a 


ot 


-is because they believe that he was ` 


connected with these dacoities.. , The 


other -evidence in the case seems tò me: ur 


to be too vague to-support the charge. 
: On two occasions in . September 


committed ‘offences, but-his house was 
. not searched and the complainants ‘in 
those cases have given the reasons why . 
they “suspected - Allia and the reasons 
really are, very unsubstantial. None of 
‘the witnesses can isay anything recent 


‘and ,: 
October, 1922, he was charged.of having. "| 


about. the accused. There is evidence. 
that he, associates ` with: two bad cha-: 


racters, but this evidence is: very unsatis- 
factory. One witness, for instance, says 
that' he learned this fact from aastate ` 
ment made tohim by the accused him- 
.8elf. In cross-examination he denied 
that-he ever had any conversation with 
the accused. ‘Another witness: 
testified against the accuséd when asked ^ 


who , 


to identify him ‘in the Court pointed to' 


a Pleader's clerk. ' 

All this evidence, owes even it 
believed , is to the effect that. the accused 
has the’ reputation of: dealin in stolen 
cattle or stealing cattle: e says of 
himself that he is a butcher by pro- 
fession and this..is admitted’ by some 
of ‘the prosecution witnesses. Many 
‘butchers rightly or wrongly.are suspect- 
ed of dealing in, stolen cattle, put the, 
. evidence, in my. opinion, against ' Allia 
is much too vague. “1 cannóot.help think- 
ing that , 


“OUDH JUDICIAL COMMIS- 
SIONER’S COURT.. .. 
ORIMIZAL Reviston:No, 95 oF 1924 
. August 6, 1924; ] 

Present: -—Mr. Pullan, A.J. C. 

: BAHRA AND; \OTHERS— PRISIONERS IN 
J AIL—APPLICANTS ° l 
` VETSUS. |, 

EMPEROR--OrrosrTA Panay: 

Criminal Procedure Code (Act V of 1898), ‘3.498 
— Right of accused to reply.— Penal Code (Act XLV 
of 1860), ss. 
whether separate AN Doni a sentences, 
propriety of ' 

An accused has "no right of pli: nadar section 
423, ‘Oriminal Procedure'Code, but the privilege 
of replying ~ should never bes refused _ by an 
Appellate Ocurt , - 

When à Eindu sinple is atera into ‘and its 
‘property damaged, the offence under section | 447, 
Penal Code, cannot, be dissociated from the offénce 
‘under section 295, Penal: Code,’ which‘ ‘only’ had 
expression 1n. the entry . into the temple: , “The 


' two offences are really one and'‘it.is improper to . 


but for the fact that the _ Crown, P eno 


E 


pass consecntive sentences, of jriprsogmené for 
. each of them- ' '* 

Criminal revisión ‘under: Bettion : 435, 
Criminal ` Procedure Code, against’ the 
order of zhe‘ Sessions ‘Judge, Gonda, 
‘dated:.the 7th July.: 1924, in an’ appeal 
preferred against an “order of the: Joint. 
Magistrate, Genda, dated the’ ith’ Apai 
1924. 

. Mr. Niamat Ullah, or. the Applicants. < 

‘The Government _Pleader, 


E 


|| 


' $90, 447 Offences: -'under sections, _ . 
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. , SUDGMENT.-—This, isan applica- 

4idn in revision of-the order of the 
Sessions Judge of  Gonda uphold- 
ing the ‘conviction of `seyen persons by 
the Joint Magistrate of  Gonda of 
offences under section 295-149 and 
457-149, Indian Penal Oode. 
‘round of revision is that the learned 
Sessions Judge erred in law in refusing 
` a right of reply to the applicants on 

‘their appeal. I have already discussed 

this point in conneetion with the ap-, 

:plication* made by certain Hindus who 
“were convicted of another riot at Gonda 

on the 24th of August, 1923. In my 


opinion accused persons: have no right’ 


of reply under section 423 of the Code 
of Criminal Procedure, but the privilege 
of replying should never be refused by 
an Appellate Court. The refusal leaves 
-itopen to ‘the appellants to urge that 


they might have been able to reply’ 


to the arguments brought against them 
on bebalf of the- Crown; and so have 
indueed the Court to chànge its opinion 


as to their guilt. I have, therefore, as' 


in their case, permitted Counsel to ad- 


.dress arguments on the question of 


‘eyidence in order that 'I may make 
sure that the:Sessions Judge has not 
misippreciated any of the ‘points which 


might have*been raised in reply by the. 


appellants. : 3 A 
lt appears that the -learned . Sessions 
“Judge took a somewhat more lenient 


view of this case than the Magistrate. ` 


The latter considered that Muhammadans 
broke ihto a Hindu .temple without 


` "provocation on the night of-the 23d, 94th: 


of August and damaged -some of the 
temple property. The, Sessions Judge 
considered. that the case^was exaggerat- 


- ed, and that the Muhammadans. entered: 


“ah open temple irritated by the sounds 
of Hindu. Music when they.wére them- 
selves enga&ed in: mourning. I have 
. been asked to dhold-^that the Sessions 

, Judge has failed to-appreciate the 


evidence, üt its right value and that he. 


ought not to have convicted any of the 


Applicants I have Wen through, the.” 
evidence and I sce no reason to believe- 


that ¢he leagned Sasajons Judge made 





any mistake in his, appreciation -of -the . 


“iso 62 Ind, Cas, 33 —[Ed.], 
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The first ' 


ET 


value of-the evidence or Convieted'any.: ' 


person on insufficient perjured testimony.: ^ ` 
On the‘ other - hand. I. find that the.. ` 


learned. Sessions Judge made two mit-: - 
takes. On -his own view of the-evidence 
no offence was committed under section 
457 but only an offence under section 447; 
Indian Penal Code. This offence, name- 
ly the entering df.the. temple, cannot: 


.be dissociated’ . from the offence. under. . 
. section 295, Indian Penal: Code, ‘which 


only had expression: in -the‘entry.into. . 
the temple. Consequently it was improper, 
to pass- consecutive sentences. of: im- - 


prisonment’; for these two. offences which .: _- 
are really: one.: The: second mistake,:a. : 


technical one, was made by the learned 


_ Sessions’ Judge when. he bound: over 


the applicant: Tasadduq under -section: ' 
106;of the Criminal Procedure. Code. 
The ‘sections under which Tasadduq was: 


- convicted do not justify the application ' ` 
- of section 106 of the Criminal.Procedure 


Code, and this part of the order of the 
lower Court must be set aside. ' 

I have been asked to. reduce the sen- ` 
tences still.further on the ground that -in 
the view of the-Sessions. Judge him- - 
Self the case was much exaggerated and ` 
was really a more or less trivial matter. 
I am not: of opinion that an.entry into . 
a Hindu temple -at night by,a band of. 
Muhammadans ‘themselves engaged ina- 
Muhammadan religious ceremony can ^ 
ever be a trivial matter, and in this par- . 
‘ticular case it gave rise’to-a very serious 
riot in which many persons were injured . 


„and many more have been sent to-prison. : 


The ordera of the Court: are that the 
convictions be altered in. each: case 1o 
convictions under sections 295 and 447, 


; Indian Penal. Code; read with section 149, 


Indian Penal Code, and the separate-sen- 
tences of imprisonment be made to run 
concurrently. In each case one order of 
fine only will be maintained. Further in 
the case of Tasadduq the order binding 
him over, under section 106 of the Code 
of Criminal Procedure is set aside. . | 
G.H. — ' Sentences altered. 
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RANGOON HIGH COURT, . E 
^ ORIMINAL APPRAL No.985 or 1923.;. 
$e . December 24; 1923. . " . 
- Present: Mr. Justice May Oung.' 
MAUN G PO.HMYLIN AND ANGTHER =y, 
. APPELLANTS * s 
^. vVersus' 

: EMPEROR-— QBSPONDENT.- i 

Penal Code (Act XLV of 1860), sas 107, 420 5i 
— Attempt to cheat— Abetment— False 
Insurance Company — Conspwacy —áAttempt anc. pre-, 
: paration, distinction between... 

Accused, No l effected insuraneas of lus'stock 
said to b» lying ata mill belonging to 

2, with three Insurance Companies. 
The mill and: ths paddy -were subsequently: 
burnt. Accuséd No ‘1 gave notice of the fire tc the’ 
Insurance Companies and followed this up by loss 


^ 


. claims in which'a much larger'quantity of paddy 


1 


f 


NS 


was stated io hava-, basn dastroyed by the fire 
than could-- ossibly , have .been stored in the 
godowns of tha mill ‘In the enquiry which -fol- 
lowed accused No 2 supported ‘the statemert -of 
accused No 1 as--to the “quantity of p:ddy 
which had. bean destroyed, although he .must 


have’ known thatthe ” quantity destroyed, was ` 


- considerably less . 


'Held,: (1) that the act of accused Nó I-m 


gending in s'elaim to ths. Insurances Companies: 


which was false to his. knowledge amountec’ ‘to` 
an attempt to chéat-the Companies and was not 
merely a preparation.to cheat. [p 42,col 1] ` 
(2) thatthe accused No.2 having engage in 
a: conspiracy ' with accused No 1 to cheat the’ 
Insurance Companies and an act (ie. the sending. 
in of false claims) having been done in, pursuznce 
of the conspiracy and in order to the cheating, 


/" accused No: 2 was guilty of:nbetment! of the 


‘offenca committed by accused, No.1 under the 
second clause of section 107 of the Penal Code. 
Db] - 

A mere act, of preparation for the commission 
of an offence is ‘not such ‘an act towards its 
commission as amounts to an attempt to commit' 
the offence within the meaning of ssction 51_ of. 
, the Penal ‘Code [p. 40, col 1.] 

‘Whether’ áhy given’ act or series’ of acts” 
amounts to an attòmpt of which the law will take 
notice, or marely to pre aration, isa questiocr of 
fact 1n each case. [ibid 

In the matter of “MacCrea, 355A 175, A.W.. 
N. (1893) 71,7 Ind. Dec. (x..8 ) 829, reliéd on. i 


“ Criminal” appeal from. the order of 
. the District ` Magistrate,‘ Rangoon. ga 
Criminal Regular Trial No: 155 of 192 


` Mr. Glanville, for the Appellants. 
The: Government Advocate; for “he. 


‘Crown. l IC 


/JUDGMENT; On sions dus 
the month of February, 1922, the’ first 
appelant Pó :Hmyin, effected three Ae 
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insurances on! Hi stock of paddy. said to 


' be lying in the mill premises at; Im- 


palwe belonging to the second appellant 
Tun Aung, and his father.. These in- 
suranzes were as follows. —(a) one for 
Rs. 59,000 im the. West of Scotland 
Insurance Office, Ltd.; (b) one for Rs. 75,000 
in the Yorkshire Insurance Co.; ‘and to) 
one for Rs. 25,000. in, the Sphere Marine 
and Fire Insusance Qo, td... 

At the time of making his. proposals; 
the first appellant produced cover notes, 
issued by Messrs.: Gillanders Arbuthnot 
& Oo., showing that the mill premises. 
themslves were ináured against loss by 
fire. These cover notes were issued.to 
the second appellant and his father, and 
were Coubtless, lent to the first appellant 
to .eneble him to: prove that the build- 
ings in which he had stored his: stock 
were protected. , 

“On the; 3rd ‘Mazel, 1922; the mill 
buildings and everything | therein were 
burnt down and this fact was comniu- 
nieated. by the mill owners to their 
Insurance Company. This was by letter, 
Exhibit.J, which is dated Rángoon, the 
5th March, 1922. 

On she same date, Po Hmyin - “wrote 
Exhibits V and Y to the ‘Sphere and the 
West cf Scotland ' Companies respective- 
ly, communicating the same informa- 
tion rezarding the stock of paddy in the: 
mill | 

A significant , point with. respéct . to 


these two letters is that they. aré type, -> 


written’ on -paper .of ‘the s&me-size and 
quality as Exhibit J; the- entire method 
of typing ` including the - dating, is ‘also 


‘exactly similar. 


Thers’ is no such jetties on the file 
addressed to the agents of the Yorkshire 
Oompaay, but in all probability one was 
sent to them as well. 

Exhibits U, £ and DD are iresor Joss 
claims on the three Companies, signed 
and forwarded by. ‘Po Hmyin. They ara 
on' printed forms apd. alb contain, & 
declarazion to ‘the effect that 75, 040 
baskets ‘of paddy, valued at Ra. 1,72, 558 
were "destroy ed o» damaged by ihe fuh 
which congtimed the mill. 

These declarations . formed the basis. 
of three: ‘charges? of attempted ' cheat- 
ing against Po d the cal» far 


. Penal, Code. 2 
whoever attempts to commit an' offence ^ 
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the prosecution being that the declara- 
tions were false. The second appellant 
was charged with abetment of the 
three offences. Both were convicted 
and sentenced to suffer two years’ 
rigorous imprisonment on each charge, 


the sentences to run concurrently. Both E 
appeal. ` 


e first point taken is one of law, 
mz. that even assuming the falsity of 
the declaration, there was no "attempt" 
as contemplated by section 511, Indian. 
That section provides that 


and in such attempt does any act 
towards the commission of the offence 
shall he punished. It has been judici- 
ally held that a mere act of prepara: 
tion, for the commission of an offence 
is not such an act towards its cam- 
mission as amounts to an attempt. 
The learned Counsel contends that Po 
Hmyin's acts in this tase did not amount 


tomore than preparation for an attempt 


to cheat. | - aa 
Whether. any given act or series of 
acts amounts - to an attempt of which 


, the law will take notice or merely to 


^ 


:each case ; 


preparation, is a question of fact. in 
In the matter of R. Mac 
Crea (1). ° 

In the same case, Knox, J., said, “It 


is, no doubt, most difficult to frame a’ 


satisfactory and exhaustive definition 
which shall lay down for all cases 
where preparation to commit an offence 
ends and where attempt to commit that 
offence begins. The question is not one 
of mere proximity in time or place. 
Many offences can easily be conceived 
where with all necessary preparations 
made, a long interval will still elapse 
between the hour when ihe attempt to 
commit the offence commences and the 
hour when it is completed. |The offence 
Of cheating and inducing delivery is 
an offence in Wint. The time that may 
elapse between the moment when the 


preparations made for committing the’ 


fraud are brought to hear upon the 


mind af the person to be deceived and ' 


the mament when he yiflds tos the de- 
ception practised upon him may -be a: 
(715 A173, A. W.N, (1898) 71; 7 Ind. Ded, 
G's) kad Dude CAS 
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deliberately false statement. is. 
an act donein pursuance of the preparn- ' 
tions he had made for committing a : 


very considerable interval of time. There 
may be the interposition of inquiries. 


and other. acts upon his part. ‘The .' 


acts whereby those preparations may be 
brought to bear upon the mind may 


‘be several in point of number, “and. 


yet the first act after preparation 'com- 
leted will, if criminal in itself,'be 


eyond all doubt, equally an attempt = i 


with the ninety and ninth act” in the 
series,” : o, MEE i 
"These weighty and opposite .obser- 
vations exactly fit, the case before me. . 
It is.urged that the act of Po Hmyin in * 
approaching the Insurance Companies 
with his claim represented only another 
stage in his preparation to cheat them 
and that the real" atterbpt- would have 


_ begun: when, the Companies having call- 
ed upon him to produce his evidence in 


support of: his--claim, he proceeded to 
do so. . e 


. In support of this contention the Coun: ` 


sel points out that insured persons 
who have suffered loss or damage by 


„fire often put forward exaggerated or 


inflated claims, that Insurance Com- 
panies do not admit such claims forth- 


. With but invariably institute inquiries- , 


with a, view to assessing the damage; 


. and that, therefore, an attempt to deceive ' 


them does: not take “place until false 
testimony in. support of the 
adduced. 


This argument would, 


ed his property in his claim. But the 


allegation in the present case was not . 


that the claimant had.grossly misrepre- 
sented the; value. of his stock .in: the . 
mill, but that his statement as: to ‘the 


the fire was false. According to him, he’ 
had 75,040 baskets; according to the 
prosecution he could not possibly ‘have , 
had one-fifth of that quantity, since. the. 
mill godowns cóuld not ‘contain .much 
more. Hence if the Crown had suc-: 
ceeded in establishing its case, Po 
Hmyin, when he presented his claims . 
to the Insurance Companies, made. a 
This. was 


ti 
D 


Deu... 


‘claim’ is c 


1. have little - 
doubt, carry considerable weight; in cases ' 
Where the insured has merely ‘overvalu- 


quantity of paddy he had stocked :.before '^ '- 


[PE 


T 


p s 
1 


tod 


x 


' to bear upon the mind of the.persons ta^ 


dd 
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fraud and it was an act which was brought | “he made no ‘notes of what he observed. 
;Only two hours were spent Bt the place; 
be deceived. , The appellant. might have : part of. this. was taken up, in making in- 
held back after-he had sent Exhibits -»quiries:as to the origin of the fire, 
V and Y, the: notices regarding the .. The.next important point is in connec- 
fire ;. the sending of these-notices was, tion with tlie godowns, of which there were 
another act of. preparation. ' But. thtee. The second appellant admitted 
when he followed’ up these notices that he had handed a ground plan of the 
with the actual claim epapers he, in: mill buildings to Messrs. Gillanders 
my view, definitely crossed the ‘Arbuthnot at or about the time he insured 
Rubicon” and committed himself to a them, and Mr. Griggs of that firm deposed, 
representation of fact which, if proved to’ that Exhibit A is the plan. Tun Aung deni- 
be false to his, knowlédge, must be regarded ed it but I 36e, no reason to disbelieve the’ 
as an overt act towards the Commission of ‘witness, who is in no way interested, See- 
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the. offence of .cheating, an act which : 
had gone beyond’ the stage of prepara- . 
tion. '. 

Thold, therefore, provided the necessary. 
facts .are established that Po;Hmyin at- . 
tempted to cheat ‘the Insurance Qom- . 
panies. 

Asto the facta, one of the: ones 


' features of the case, one which was strong-, 


ly relied upon by the appellants, was the’ 
assessor's report when the claim papers 


were presented. The- Companies acting : 


in consultation, appointed an assessor tc | 


- proceed to the scene. of the fire and ta 


. must have been well over 65,000 baskets." 


,."On our arrival there we found the mill 
.and godowns completely gutted and thé. 


report on the loss caused. He'did so.anc 
his firm- submitted the report, Exhibit O. 
which contains the following passage . 


Ang that. tke cover'notes for the mill wére . 
cancelled before-the fire. The plan shows 
‘two godowns, each’ measuring 50 feet by 
10 feet, and & third measuring 61 feet by 
354 feet. Hlevations are ‘not given,’ but 
‘the évidence establishes the fact that the 
“godowns weré not more than 12 feet high 
„while the ;wo smaller ones sloped down 

to 9 feet. Taking these ‘measurements 
RS judging by the estimates given by 
“Mr. Thorn, an Engincer, of Messrs. Steel 
Brothers & &' Company, who, has had” long 
‘experience ‘of mill gddowns, the capacity 
of the Impalwe godowns could not have 
been much ‘more than 15,000 baskets. 
` There is a considerable body of evidence 
in support of this estimate., The most’not- 


‘able of the-witnesses being Po Hlaing and 
Ba Gyaw, she former owners of the mill. 


paddy still blazing. The paddy was in! They both swear that the two small go- 


“three” different piles and in ‘our opinion -downs coul not hold more than 3,000 bas- ` 


“Rs. 1 58, 632. 


.on: the evidence, regard as an ‘expert. He 
.does not give any satisfactory explanation, ,was stored, and since/Po Hmyin is a.re- 


. kets each, and in this they are corroborat- 
There is also & quotation from the owner's: 
"Stock Book" showing a total of 75,040 most liberal estimate places it at 10, ,200 
baskets, which the assessor’ valued at baskets. 

. We have it then that the three godowns, 
I am unable to place any ' reliance" ori. when full, were capable of holding some 


, this report. The evidence shows thatthe ‘15 or 16 thousand basketé of paddy.. Of 


inquiry, if it can be called an inquiry, these. there, were at least 4,000 baskets 
was most perfunctory, and it is more than ‘belonging to various - small traders, thus 
probable that, the assessor's estimate of leaving some 12 thousand'as Po Hmpyan' R 
the quantity of burnt and burning paddy’ as compared, with his oan ofe75 thon- 
was based very. largely on shal hE saw, sand. È 

in, the Stock Book. In any casé, the esti-. 
mate was that of a person whom, I cannot, 


The latter fi ure “appears, it is true, in 
“Po Hmyins : tock Book, but there is no 
‘entry in this of-the place’ where the paddy ' 


as to how he arrived at. his figures He sident of Daik®, which is far Away from 
took no measurements himself, either of Impalwe,it is mora than possible that a. 
the heaps of burning paddy. or of the go ‘large portian of his stok v was at the former 
downs: the outlines of which he saw, and „place. | : Be that as it máy, I am unable jp .. 


$ 


“ed by others As to the lar ge godown,'the `: 
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the face of the conclusive evidence~as to 
ethe size of the godowns, to accept tlie 


- ‘statement that such, alarge quantity of 


paddy was stored in a small out-of- the- 


_ way mill. 
For the same reason I- midst p the 


E evidence for the defence relating to alleg- 


æd extensive purchases of. paddy made by 
‘Po Hmyin. Rebutting evidence has. been 
„adduced to show the falsity. of nruch: of 


this defence but in the circumstances, it. 


_ ig, in my view, unnecessary to consider it, 


“I should mention here that the defence, 


„at very late hour, deputed a: trained - 


surveyor to -preparea plan of the mill 


` buildings; this was done in. January 1928, 


about nine months after the Pen no 
weight can be. attached toit 


On the evidence I hold it fully proved 
that Po.Hmyin had less than 15,000 bas- 
kets ofpaddy at the mill when the. fire 
“took place and that he must have known 
this. His declaration that he had 75,040 
baskets was, therefore, deliberately false 


“and I must confirm the convictions. 


The second appellant was held guilty of 
abetment in that he (1) let Po Hmyin use 
his mill for storing paddy, (2) lent him his 
cover notes on the mill, (3) stated to 
witnesses that 75,000 baskets of Po 
Hmyin’s paddy were in the mill when it 
was burnt, and (4) stocked 'kauk-hmáw' 
(refuse)in the godowns and Pretenden. it 
was paddy., 


Of these points, 


‘quite clear that Tun Aüng told several 
persons that Po Fimyin had stored. 75,000 
baskets and to the Police he said (when 
reporting the fire)—" over- 60,000 and. 
about 70,000." Knowing the capacity: 
of his godown as he must have done, 
it must beheld that. he also was 
stating what he knew tobe false. ` Re- 
meinbering ealso the remarkable simi- 
larity: between Exhibits J, V aad. Y, 


. 83 pointed out above; I am irresistibly 


led to the conclusion that he engaged with 


Po Hmyin in a conspiracy to cheat the - 


‘imsurance Oompanies and since an ‘dct 
(i. e, the making of the clainf by Po Hm- 
yin) took place in pursuance of the con- 


,8piracy and fnorder t$ the cheating,~he 


was guilty of abetms*nt under the second 
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committed to prison 


it is unnecessary "to E 
deal with any besides the third. It is.. 


01924 


‘clause of San 107, The o sansidions jn. ` 
‘his case also will, therefore, bé confirmed. 


As to the sentences, the claim was an.’ 


impudent one for a very large sun of" 


money and there can he no: doubt that. 


` a substantial segtencé of imprisonment - 


was called for.: Ihave been asked to 
consider the facts that the appellants were 
for a long time under trial that they have. 
suffered mentally, and that they. have 
incurred much expense ; they' were, how- 
ever,on bail during the trial and their. 


sufferings were brous ght.on, themselves by 


their own act. E 
At the sme time, I take into considera- 

tion the circumstances that this appears to 

be the first prosecution ofits kind, at: 


.least in this Province and: the facts 


that, the appellants belong toaclass of. 
society to, whom even a “short term of' 
rigorous imprisonment would. be a severe.. 
deterrent. . 

In the case of each appellant, mai 
fore, I reduce the sentence on-each charge 
to one year's rigorous imprisonment,’ the 
sentences to run concurrently 

The appellants will be called upon to 
surrender to their bail and will: be re- 


Z. K. Appeals dismissed, ' 


“PATNA HIGH COURT. 
CRIMINAL REVISION No. 352 or 1924. 
' June 18, 1994, ` 
- Present: —Mr. Justice Kulwant Sahay. 
Ms R. E. D EER 


| EMPEROR OPPOSITE PARTY. 
- Criminal Procedure Code (Act V of 1898), 8. 144, 
object tt, duty of o% individual, respect for— 
ate, duty of—Proper prócedure— e and 
ripe ie Li 


Saction 144, P riga Procedura ` Code, is not 
intendsd . to restrict the. liberty” of an; individual 
if there is no apprehension of a breach of the . 
eS on oe of any neito be dons by him. 7 

cal, 


. The biet, ~of section Mi is ‘to enable 8 
Magistrate in cases of emergency: to make an 
‘immediate order for the purpose ‘of preventing 
an imminent breach of the peace , but it is not: 


` mtended to relieve him of: the "y of making. 


st 
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a proper enquiry’ into the circimstances whith 


make ıt likély that such breach of the peace wall, 


occur [wd] 

If itis found that & man is “doing thet which 
he fs legally entitled todo and that his neigh- 
bour chooses to take offence thereat and -to 
. create a disturbance in consequence, it 1s clear 
that the duty of the Magistrate is, not to continne 
to deprive the first person of the exercise of Lis 
legal right but td restrain the second from ille, ly 
interfeiing with’ that exemiss of legal niga 


Mid 
[ Abdool v. Lakhı Narain Mandal, 5 C. 132, 2 Ird 
Dec (N 8) 695, followed 

An order under section 144, Orımmal Procedine 
Code, merely reciting that in the opinion of the 
Magistrate there 18 sufficient ground for proceed: 
mg under that + section does not sufficiently 

rey with theiequiements of the law [p <=3; 

col 


A vague and indefinits order which does rot 
state any facts relating to the- case or does rof 


define the limits within which it 1s to operete, 


is bad ın law [p. 44, col 2] 


Criminal revision from an order of the 
District Magistrate, Monghyr, dated the 
20th May 1924. 

Messrs. Atul Krishna Ray and 
Raghu Nandan Prasad, for the Pez- 

tioner. 


JUDGMENT .—This is an applica- 
tion in revision against an order passed 
by the District Magistrate of Monghr, 
dated the 20th May, 1924, purporting to 
be one under section 144 of the Crimmal 
Procedure Code. The order runs thus. 
“From an information, received I 
consider there is avery serious danger 
to Mr. R. E., Blong: and an imminent 
likelihood of a disturbance of the public 
peace if he proceeds back to Mahal 
Maheshri or Oharkapathar, accordingly I 
issue an order under section 144, Criminal 
Procedure Code, forbidding him to return 


to Mahal Maheshri ox Oharkapathér and | 


as itisa case of emergency I pass tkis, 
order ex parte.’ It appears that after 
this order was served on the petitioner 
he filed a petition objecting to the 
order.- The learned District Magistrate 
heard the Pleader for the petitioner, hut 
by his order dated the 26th May, 1924, he 
upheld his previous order of the 2Cth 
May, 1924. The point taken by the 
learned Vakilfor the petitioner against 
this order is that it contravenes the 


provision of section-144 inasmuch as it ` 


does not state the material facts of the 
case; Secondly it is argued that the order 
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is vague and indefinite.‘ From the orde? 

asit stands it is difficult to make out° 
what the material facts were which led 
the District.Magistrate to pass his order 
of the 20th May, 1924. The order, as it 
stands, no doubt, complies with the 
provision contained in paragraph 1 of 
sub-section (1) of section 144. It shows” 
that in the opinion of-the District 
Magistrate there was sufficient ground 
for proceeding under this section and 
immediate prevention or speedy remedy 
was desirable: “But under section 144 
something more'is necessary to be'done 
than a, mere recital of the fact that in 
the opinion of the District Magistrate 
there was-sufficieht ground for proceed- 
ing under section 144. The second 
paragraph of sub-section (1) of section 
144 provides that when a Magistrate is 
of opinion that there issufficient ground 
for proceeding under this section and, 
immediate prevention or speedy remedy 
is desirable, such Magistrate may, by a 
written order stating the material facts 
of the case and Bárved | in manner provided 
-by section :134, direct any person to 
abstain from & certain act. 

The order, as it stands, does not. state 
any facts relating to the case in order to 
show that there was any justification for - 
making the order under section 144: From 
the order, as it stands, all that can be 
gathered is that there is danger to the 
petitioner- ‘himself and that there is an 
imminent likelihood of a disturbance of 
the public peace if the petitioner proceeds 
back to Mahal  Maheshri or Charka- 
pathar ; but what the-material facts were 
do not appear from the order) It, 
however, appears on 'a reference to the 
petition "filed in this Court thai the 
petitioner is the Manager of Mr. Chres- 
tien, Mica merchant and zemindar of . 
Taluka Mahesfri, whose Head Office is 
at Charkapathar. Some time ago the 
petitioner was charged with having shot | 
down a' certain person named “Ohedi 
Singh of Maheshri, and that he and 2] 
other officers of Mr. Charestien wer 
charged unger vđrious other sections E: 
the Indian Penal Code, that the petitioner 
along with those, officers was commit? 
ted to the Sesssions,” and the trial: was 
held with the aid of four Assessors, and 


| 
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after a trial extending over two months, 
the Assessors - gave their unanimous 


opinian that none of the accused was, 


guilty and that the learned Sessions 
Judge accepting the opinion of the 
‘Assessors acquitted the petitioner and 
other accused ‘persons. From papers on 
the record it appears that certain arms 
and, ammunition, belonging to 
petitioner, were taken possession of and 


were in deposit in Oourt, that after the, 


disposal of the Sessions case the petition- 
er wanted to take his arms and ammuni- 
tion whereupon the Superintendent of 
‘Police represented to | | 
Magistrate that if the petitioner goes’ 


yack to Maheshri with his arms and’ 


ammunition, there was likelihood of'a 


breach of the, peace and that the life . 


of the petitioner was in danger. It is 
nowhere suggested that the breach of the 
peace, which waslikely to take place if 


the. petitioner returned to Maheshri or, 


Charkapathar, would be occasioned by 


him. On the other hand, it appears from , 


„the order of the 20th May, 1924, that the 


breach of the peace was likely to be , 


created by: the other proprietors of 
Mahal Maheshri with whom Mr. Chrestien 
is in dispute and that it wasin order to 
avert any danger to the safety of the 
petitioner himself that the ordei of th 
20th May, 1924, was passed. , 
To my mind section 144, Criminal 
` Procedure Code, is not intended to.reatrict, 
the liberty of an individual if there.is no 
apprehension of & breach of the peace on 
account of any act to be done by him. 


The object of section 144 is to enable a . 


Magistrate in cases of emergency to 
make .an immediate order for the 
purpose, of preventing èn, imminent 
lréach of the peace; butit is not intend- 
ed to relieve him ofthe duty of making 


a properenqyiry into the circumstances | 


which make it elikely that such breach’ 
ofthe peace will occur. If it is found 
that a man is doing that which he is legally 
entitled to do and that his neighbour 


chooses to take. offence thereat and to, 


cregte a disturbance in comsequence, it is 
- clear that the duty of the Magi8trate is; 


noteto continue to deprive the firstof | 


the exercise of'his legdl right but to 
restrajn tlre second from ‘illegally interfer- 
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the: 


‘the District ` 


„Mahal Maheshri 


is in Mahal Maheshri. 


[1994 


ing with that exercise of legal rights. 


. Vide:in the, matter of Abdool v’ Lakhi 


Narain Mandal (1). i 
I Iam right in the interpretation of 
the order ofthe learned District Magis- 


, trate andifthe only reason for making. 


the order under section 144 was to save 
the life of Mr. Blong the petitioner and 
if on account of hig return to Maheshri 
or Oharkapathar there was a likelihood 
of a breach of the peace to he occasioned 
by the persons who are in dispute with: 
him, the clear duty of the Magistrate was 
to take preventive action to bind those ' 
ersons who were likely to cause a 
reach of the peace and not “to restrict 
the pétitioner from . exercising his lawful 


‘tights. 


In the second place the order restricts 
the petitioner from going hack to Mahal 
Maheshri or Charkapathar. Now in so 
far as the order directs him not to go to 
Mahal Maheshri or Charkapathar the 
order is vague and indefinite. Mahal 
Maheshri, I am told, is a very big estate 
consisting of ahout 155 villages and 
extending over about 100 miles and 
Charkapathar is a village in Mahal 
Maheshri where the petitioner haa got 
his head quarters. To restrict the 
petitioner. from going anywhere in his 
zermindart, and I am told that Mahal 
Maheshri is the only .zemindari of which 
the petitioner is the, manager in the 
District of Monghyr, I am clearly. of 


‘opinion that the order i$ vague and is . 


not justified by the circumstances as 
disclosed in the petition filed in this 
Court. It is indefinite inasmuch as it 
does not nameany specific place in 
where he is prevented 
from going. | et 
Thenifthe order prohibits him from 
going to Mahal Maheshri, I see no reason - 


to make the further order restraining 


him from going to Charkapathar which 
The order, is, 
therefore; vague and indefinite. For 
these reasons Iam of opinion that the. 
order of the 20th May, 1924, ‘cannot 


` be supported. This order is set aside. ` 


Order set aside. 
a) 095. m 


K.8.D. . 
(D 5 C. 132; 2 Ind, Deo. (x 


e] 


' Vol. 82} 
OHASBU v. EMPEROR. 


NAGPUR: JUDICIAL COMMIS- 
. ,« SIONER'S COURT. - 
CRIMINAL APPEAL No. 93 oF Ioni. 
kah | > July 18, 1924. . 
\ Present:—Mr. Hallifax, PS J. c i 
Shekh GIHABSU-— Abovsmp — APPELANT 
3 Versus ' 
EMPEROR—RESPONDENT. 
Penal Code (Act XLV %f 1860), ss. 84, 1B, 807, 
698—Dacorty-- Dangerous weapons used—C ence 


Sticks, whether “dangerous weapons —Ss ed 114, 
operation of. 


Section 397 and not section. 398, -Indian Ponal 
Code, applies to a case in which a dacoity has been 
: committed, not merely attempted, and weapons 
' wero not merely. carried by the dacoits but were 
-actually used by them, if only by being shon or. 
brandished, even without verbal threats ofusing 
them. , [p 48, col. 1] 

The words of section 397 of the Penal Code 
do not exclude. the operation of the provisions 
of sections 114 and’34 of the Code. [ibid] -: 


Emperor v. Bhura Ahar, 16 O. P L R. et, “not 
‘approved - S mg 

Obiter.—Sticks are deadly weapons withm the 
meaning of, section 397, Penal e, n a ceuntiy 


where many, 1f not, most, murders ale committed. s 
“with sticks. [ib id.] 


- Appeal against: the. judgment af the 
“Additional Sessions Judge, ‘Bilaspur, 
dated the 15th April 1924, in Sessions: 

. Trial No. 624 of 1924. i 


Mr. -P. Lobo,'for ‘the N ; 


J UDGMEN T.—The appellant Ehekh 
Ghassu and two .other  Musslmans, 
Rajah Khan and Qadir Khan, and two 
Chamars, Phulsai and Bhelsu, have: been 
convicted of. dacoity and each . of them 
“has been sentenced to- rigorous im- 
. -prisonment for three’yeai's. The appeals 
. of the four other than Shekh Ghassw. bear 
the numbers from 94 to 97, and al five 
will be considered together. The judg- 
ment of the Sessions Court would have | 
made the. case plainer if it had been 
, accompanied by a map'or had contained 
. -a statement: of 'the : relative positions" of- 
„the places mentioned. “The map’ filed as 
Exhibit P. 20. is ‘of little assistance.” 
` asit isnotdrawn to'àny scale: noris it- 
' "possible to say with any certainty ta what 
“two, places each of the distances Hoc on: 
it relates. ` - 


re 


a "cq 


'and then two 


-they spoke of a banduq.e 


45 


] But, from that "map and statements 
appearing in .the.'depositions and the 


>. ordinary map of the district, together with 


the information supplied byan. Inspect- 


‘or of Police who was present in Court 
‘atthe hearing of the appeals, the posi- 
. tions and distances appear to be ‘appro- 
| ximately these. -The village of Nirtu, ene 


of th» places'mentioned, is four and a 


' half orfive miles due north of Bilaspur, 


where: the Musalman : 


accused: live. 


^. Going north from- Nirtu we come to 


Sendri, something less than a mile away, 
miles further “on, to 
Semertal, where the Chamar accused. and 


: the approver Baiju Ghamar live. About 
‘half way between Sehdri and Semartal 


is wkat is called the Koshta tank; ` Seven 


“ milee & little .to. the north of- north-east’ ' 


from Semartal is the Kadesar “tank” in 
the village of Newsa, and between a mile 
and a half and two miles further’ on’ in 
the same direction is Beltara where the 
dacoity was committed. 


Tbe. commission and “the” circum- 
stances of the dacoity itself are beyond" 
all doubt, and the fact that the approver 
Baija^ and. the two Chamar accused iho 
confessed have separately stated most 
of those details correctly put’ is equally 
beyond doubt that those three took part 


im in it,'and that the story they ‘tell is to. 


that extent. at least true. From the 
number of the details stated by them of 


‘the inception of the raid and the journey 


to and' from Beltara which have been , 


proved’ to be true by: outside. evidence, 
it isalso clear that they have given usa 
4 true version of at least: all the facts, 


In this connection “it muse ‘be’ men- 
tioned.” that some confusion, has been 
imported into the case by the idea that 
the-witnesses were talking of a gun wher 
ts length as 
stated by them, the finding of .two dis- 


charzed automatic. pistol 


daccity, and-the failure ofall the people 


who met the. eang on its way to*the ° 


village t$ notice anything like a real "P 
which would. be difficult: to conceal, 
prove that the weapon used’ was p auto- 


- matic DE 


4 


cartridges " 
outs:de the house of Rambharos after, the' 
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` It remains only to examine dà 
„truth of, the approver's story as to the 


: "identity of the persons concerned with 


5 


. .. thém made 
‘tails otherwise proved to be true “which ` 


. truth in ‚every other. 
E complicity of the two Chamars, TE 


him in the crime, the detail on which 


"an &pprover is most apt to-go wrong in- 


tentionally even when he sticks to the 
The proof of the 


sai and Dhelau, is complete. Both 
confessions, stating de 


they could not possibly have known 


" without being present, and could. not 
"even have: learnt if' they had been 
_, tutored” as they assert.. Both of them 


“were also in possession when the matter 


- js: Rambharos Kalar (P. W. No. 
‘man who was robbed.. 


© trust him 


“hé saw him. His statement 


was investigated of certain articles 


taken at.the dacoity. Their guilt is 


established without the’ assistance’ of 
the depositions of Baiju and of several 
‘other witnesses who. saw them with 
others in the gang that ` certainly com- 
mitted the dacoity. 

‘Before discussing the case against 
the three Musalmans it is necessary to 
examine the evidence of five witnesses 


which the learned Additional Sessions. 


unreliable 
The first 
2), the 
‘In his deposi- 
tion he stated that’. arnong. the men 
avho entered his house he could swear 
to one only, Qadir Khan, who had: a 
lamp in. his hand and carried a pistol 
also. The learned Judge ‘says: “He 
had expressly stated before 


Judge has rejected as 
though quite possibly true. 


that he could not ident any. oft 

dacoits. This 1 "n id 
memory i8 most suspicious and I cannot 
in this matter." Qadir Khan 
was not among the accused when that 
statement ‘was made to the Committ- 
ing Magistrate, as he wag arrested. later, 
and the witness, as he explained, chad 
from the béginning told the Police that 
he could identify one of the dacoits if 
to th 
Magistrate was obyiously that he el 


“not identify any of the. accused then . 
.befare him, as among. 


yas perfectly true. 
The value «f the” testimony of’ Piyare 
id .C. W. No..28) is considered 
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in the' 
Court of, the Committing . Magistrate . 


e  daeóits, which . 


uo 


by. the’ learned PAN to be eases , 
by. the; façt that he said.in Court that 
he recognised Ghassu, Rajab, Phulsai 
and Dhelau among the eight men whom — 
he saw in Newsa just before the dacéfity - 
was committed, but at an  "identifica- 
tion parade" held in the Jail:he picked 


‘out only Ghassu: and Rajab. But he 


was well- acquainted with Phulsai and. - 
Dhelau who livé in his village. and had ' 
already’ said they were there.' The state- 
ment- of Suleman (P. W. No. 5) that he 
saw Ghassu and Qadir Khan between ` 
the Koshta tank and Sendri on the 
day of.the dacoity is accepted as reliable 


‘which it certainly is. 


Of Lalji Brabus (P. W. No. 23), 
who saw Dhelau, Ghassu, Phlusai and 
three others together about. 8 o'clock 


the“ next morning at Semratal going 
towards Bilaspur, the learned:.Judge 


“says his "evidence is extremely vague’. 


on this point and he seems to have 
been awakened to recollection by. after-. 
events." I am unable to find .any 
vagueness in Lalji's deposition which is 


.particularly definite in-every detail, in- 


cluding the date, and also very convine- 
ing. As for his not having .connected 

the men he saw with the dacoity till - 
some time later, the same may be said. 
of all the witnesses who speak of seeing 
the gang on its way to or from Beltara. 

None of them connected the men they 
saw with the dacoity for a long time 
after, but when their recollection was. 


awakened by later information they `` 


were able to say with certainty that on 
a certain day ofthe week just about that 
time they saw these people together, 
Dilesar Koshta (P. W. No. 25) speaks - 
of the same incident as. Lalji, and. he. 
says it was on a Friday in the second 
half of Asarh. His evidence is reject- 
ed ‘because he may have been. speak-.,. 
ing' of either the 20th or 27th of July. 
But Lalji’s evidence puts it beyond - 
doubt that he is speaking of the 20th; 
Phulsai.and. Dhelau and Baiju were 
not Been in company. with Musalmans: 
onja Friday .on the road ‘between . 
Bilaspur and Beltara more than’ once ' 
during the. month of Asarh or probab- 


-lyduring the year 1923. Of-the witness 
Marjat Ohamar (P. W. No. 26) the learned 


' -a few days. 
appears from the statement of Jawakir 


t i 


Mel: ga) 
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Judge: holds . “that. his 
of no’ avail for he states he denied ‘all 


knowledge ofthis when he was. first — 
questioned but that when.G. I. stated. 
to about accused Dhelau's adm5- ` 
sion of having met dhe witness, he ~ 


also- nodded assent to “it.” - Marjat is 
another witness who, when he’ was fist 


questioned naturally : gid not connet : 
his casual meeting. some time -befare-' 


with Dhelau in the company- of 4 
“number of strangers with the dacoity. 
But when the connection. was pointed 
out to him he would naturally. be 

“awakened to recollection” and the re- 
collection would be quite honest ard 
' correct, 


who told him .Phulsai was with them 
and had just -gohe to the village, lis 
_ deposition is of little consequence ex- 


cept. as corroboration of the general: 
of .the journey - -to and fram: 


* story 
. Bilaspur. 
a Ghassu's. participation in the crimé 
is proved: then" by the evidence of 
- Suleiman (P. W.'No. 5), Lalji Brahmin 
P. W. No. 23) Dilesar Koskta 
, (P. W. No. 25) and Piyare Bkat 
(P: -W. No. 28), in addition to that of 


the approver Baiju and the confessions- 


of ‘the two. Chamarco-accused: There 


'. the deposition’ of Raghunath Sahai Œ 


. W. No. 15) to whom he ‘paid an cld 
debt of thirty:rupees all in small chanze 
“after the dacoity. It ako 


Lal Sonar (P. W. No. 40) that. Ghassu 
was at that timein possession of mcre 
.gold than he might. be: expected to have, 
“ but that fact cannot be regarded as mcre 
' than general corroboration of the mcre 
direct evidence of his guilt: 
| ever, proved by the evidence of Nabidad 
Khan (P. W. No. 31), Jhadu. Mehra (P. 
. W. No. 33), Abdul-Rahman, (P. W: ‘No. 
. 32), and-Azim “Ali (P. W..No. 34) that: 


between the dacoity and his arrest Ghassu ; 


was in possession of much more opium 


than is permissible. and was selling it 


7n the circumstances opium is -as certan- 

"ly a part of the ‘stolen property as any. 

of the personal ornaments that have been 
identified. 


There is’ also - corroboration of . ‘the’ 


n INDIAN CASES | 


-"testimony . is, 


As, however, Marjat says that ne. 
recognised none of the:gang butDhelsu - 
. Dhelau, and.the depositions of Suleman: 


. possession when 


It is; how-; 


allegatich. of Ghaseu's .conneotion with 


4T 


the-crine in the statement of Sher 'Ali.- 
(P. W. No. 44), which proves that Ghassu ' 


sent his son and the witness to summon 
Phulsai from Semartal for a conference 


of some sort; Phulsai was undoubtedly . 


oné ‘of the dacoits, - and he and Ghassu 


have nething else in-common. The evie . 


dence cf,Sukru Panka (P. W. No: 24), 
further proves that shortly before ihe 
dacoity there were people. in- Ghassu's 
house with, at least one "gun" of the 
sort thet is proved to'have been used at 
the dacoity by the two discharged cart- 


` ridges >dicked up afterwards. 


"Agairst Rajab there is the evidencé 


of the approver Baiju and the 'confes- ` 


sions . of the. two co-accused Phulsai and 


(P. W. Nó, 5), Dilesar Koshta .(P. W. 


“No. 25) Piyare Bhat (P. W..No. 98) and 


Khasru Teli (P. W. No. 29). Malen 


Mehra (P. W. No. ?) also proves that. 


Qadir Xhan was at Rajab's house a day 


‘ortwo before the dacoity; Qadir Khan is 


proved, às will be shown later, to have 


-been one of the dacoits and that fact i is, 
. therefore, also evidence against -Rajab. 


As sgainst -Qadir Khan the depo- 


-sition cf the approver Baiju cannot be 


used, asit was not recorded in his pre- 
sence But in addition to the confessions- 
of Phulsai and Dhelau,. who were tried 
jointly with him, there is quite enough 
evidence to establish his guilt. Property 
clearly proved to be part of the property 
stolen in the .dacoity.was,.found in his. 
he was ‘arrested at’ 
Cawnpur.. He first of all declared that 
this wes his own, but he has now fallen 


- back on s futile denial of ite having been 


found ,-n' his, house atall. There-is also 
the statement of Rambharos Kalar (P. W. 
No. 2) tae’ complainant, which has already 


as it undoubtedly. is. jt is beyond ques- 
tion that the guilt of all the five accused. 
who. heve-been convicted is established, 
and all their appeals will be dismissed. 

The Lod&l] Government has applied , 


for en enhancement .of -the sentence 


passed on" each ' afcused, ahd it %8.-con- 
venient. ‘to. discuss ' the matter : 4n ,ihis 


bos 


‘been shown te -be quite reliable, and . 
- that of Suleman (P. W. No. e which was. 
' accepted as true in the Sessions Court, 


dà l | INDIAN CASES. 
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; judgment. The facts are “these. 
of eight dacoits raided the house “and 


*"' removed property worth less than three 


' rupees, short of Rs. 5,000. One of them 


carried a pistol, with ‘which he fired two. 


-shoots to frighten the people of the 
house; he also threatened to shoot with 


w of “It, holding itin his hand. All the others 


_knew he had the pistol and joined in 
“the threats, and those others were also 
. all armed with sticks, some of which 
were used on the ipeople of- the house. 
: Each of them was ‘charged in addition 


in the Bessions Court with being armed’. 


with a deadly weapon while attempting 
to’ commit dacoity (section :398, Indian 
' Penal Code). 

Section 398 has. certainly - no’ ap- 
plication to the case; the dacoity was 
committed, not merely attempted, ‘and 
any weapon in the hands of any of the 
. dacoits was used, not merely carried, 
"if only by being shown or brandished 
even without verbal "threats of using it. 
. It is proved that all the dacoits "had 
' sticks andina country where many, if 
not most, murders are committed with 
such sticks it can hardly be suggested 
that they are not “deadly weapons. 


Every one of the dacoits : “was, therefore, . 


guilty of an offence punishable under 
section. 397 with imprisonment for not 
less than seven years; whether he used 
a pistol or merely a stick. 

They must be held 
punishable under that section from an- 
other point of view. With all respect, J 
am unable to accept the implied though 
unexpressed view taken by Drake-Brock- 
man, J. O., in Emperor v. Bhura Ahir (1) 
, that the words of section 397 of the Penal 
` Code ‘exclude the operation of the. pro- 
visions of section 114 of the same Code, 
or even:of section 34. The matter is, 
however, of academic 4nterest only, as it 
is Showh ey the result to have been. in 
.the case ‘mentioned. Ifa man takes an 
active part in a dacoity in which another 
"uses a deadly weapon as a part of the 
common plan of operations, he certainly 
e ought not to get anydess punishment than 
the man who actually usfs the weapon 


a whether he can legally ` get it or- "nof. 


nas C, P.L. R. 977 


A gang 


al equally 


LI 


. The circumstances of: this 
also make the sentences most inadequate. 
The ` Musalmans . met. in 
for the purpose of committing & dgcolty: 
somewhere and after enquiry ascertained 


thát the house of Rambharos in. Beltara . 


was suitable for the purpose. The whole. 
affair was planned with care and’ carried . 
out with almogj impudent daring, in-that . 
spirit of lawlessness and contempt for, 
authority of which the prevalence de- 
mands a deterrent sentence. . The pro-., 
perty recovered was less than a tenth of 
that stolen, and the dacoits are still in 
possession ‘of as much as is wort. 
than .Rs. 4,500. The learhed Judge's 
only stated reason for imposing the light 
sentences he did was that “mo serious act 
of violence" was committed. 


possible acts of violence, and the learned 
Judge was probably referring to the fact 
that no serious hurt was inflicted on any 
body. That was due to the absence of 
resistance, and cannot be counted for 
righteousness to,the dacoits, who went 
there fully prepared ‘to commit murder 
i necessary and threatend to commit. 


"The two . Ohamar ^ accused. were. 
merely tools in the hands of the ' Musal- 
mans. They were ill: paid and. have 
given up practically all of the very small 
share in the booty that was given to 
them. For these reasons I consider that 
the sentence of three years’ rigorous 
imprisonment passed on each of them, 
though insufficient, is not inadequate to. 


Buch à degree as would justify enhance- 


ment. The case of the Musalmans is, 
however, very different. , A. very small 


crime. i 


more ' 


The whole ` 
affair was a series of the most Serlous - 


Tana A 


amount of property was ‘recovered from +: 


Qadir Khan, but it isclear that, each of 
them has still just about fifteen hundred 
rupees’ worth of the stolen property 
hidden away somewhere.. The least 
punishment that could have been inflict- 
ed on them under section. 397, under 
which they ought to have been convict- 
ed. 2 
“Wor these reasons the’ sentence I 
consider the least that is adequate ;for 
each of three Musalman accused is one 
of rigorous imprisonment for eight years, 
whic wall: mekadi solitary kaa a 


B 
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for three months, and a fine (df: fifteen ` 


hundred rupees, with further rigorous. 
imprisonment for two years in default of 
payment of the fine. The sentenceg of 


Shekh Ghassu, Rajah Khan and Qadir.. 


Khan will be enhanced aceordingly, and 
it will also be ordered that so much of 
the fine as is recovered willbe paid as 
compensation to Rambhares Kalar. 

G. R. D. : Sentences enhanced, — 
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MADRAS HIGH COURT. 


CRIMINAL Revision Case No. 959 or 1923.- 


: (Oase REFERRED No. 130 or 1923). 
March 4, 1924. 
Present; —Mr. Justice "Venkatasubba Rao. 
.B. B. VARADARAJ ALU-—AcCUSED 
versus 
$ EMPEROR- -OPPOSITE PARTY, 
Whipping Act. (IV ‘of 1999), 3—" Punishment" 


maaning of—Sentence'of imprisonment or ine, af i 


can be added to whipping 

Tas word "punishmeat" in section 3 of the 
Whipping Act means "the total of punishments 
awardable.” In lieu of punishing an offender with 
imprisonment and fiae, the Court may punish him 
with whipping but it cannot sentence him to 
whipping and also impose a fins. 

Queen-Empress v. Dagadu, 16 B. 337, 8 1nd Dec. 
(N 8.) 716, followed *: 

Case ‘referred for the orders of the 


High Court, under ‘section 438 of the 


] Criminal Procedure. Oode, by the Sessions 


Judge, North Arcot, in his’ ‘letter, dated 
the 14th December 1923. 

Mr. P. G. Krishna: Anjan for. the 
Accused., 

The Public Prosecutor; for the Orown. 

- ORDER.—Theword ‘ ‘punishment’ in 


section 3 of the Whipping Act, has been’ 


interpreted as the “total of punishments 
awardable" by the learned Judges who 


decided Queen-Empress v. Dagadu (1). In | 


liewof punishing the offender’ by Ben- 
tencing him to imprisonment and im-, 


posing on him a fine, the Court may. 
punish him with whipping. The portion ` 
of the sentence, imposing the fine, must; 
I accordingly do., 


therefore, be get ‘aside. 
so and: direct that the fine be refunded.. 
VN > ‘Sentence partly set aside,’ 
(1) 16 B. 357; 8 Ind. Deo, @ m Te - 
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. of learned Deputy Magistrate. 


‘ABDUL AZIZ "V. GANESH PRASAD?” d 
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.OUDH JUDICIAL commis- z 
- 'SIONER'S COURT. -` 
` MISOBLLANBOUS APPLIÓATION: No. 365 - 
or’ 1924. 
August 16; 1924. oe 
— Present:—Mr. Wazir Hasan, ALI: O; 
Mx ABDUL AZIZ-— COMPLAINANT — 
‘ Ei d 
; versus - ys 
GANESH PRASAD AND .ANOTHER— `’ 
ACCUSED—OPPOSITE PARTY. : 
Criminal Procedure Code (Act V of 1898), s. 526 
—Transjer Magistrate, cross-ezamaning , witnesses 
and disallowing questvons of complainánt— Reasan- 
able apprehension. of not recewing justice. . 
-A.Magistiate should not cross-examine ` frequent- - - 
ly the prosecution witnesses, nor should he: diu _ 
allow as irrelevant the questions which the. com- - 
plain&nt may wish: to put to defence witnesses with 
a view to show their partiality However, even 
if he acts in such a manner, 1t cannot be held that 
his conduct gives rise to d' reasonable appre-, 
-enmon in the mind of the complainant that his’ - 


case will not receive a fair trial at the hands.of- the 
Magistrate’ 


Application under section 526, Orimi- 
nal Procedure Code. for. transfer of a 
case under sections 435 and 457,. Indian 
Penal Code, from thé District: of Bultsn- 
pur to some other district. 

Mr: Hyder Husain, for the Applicant. 

Mr. S. N. Roy, for ‘the Opposite- Party. 

-The ‘Government , Pleader, ` fot . the 
Crown. - 

ORDER.—This i is an- application: for 
transfer of a case pending-in the Court ~- 
of a First Class Magistrate at; Sultanpür : 
under section 526 of the Code of Oriminal - 
Procedure. I have heard arguments at 


: great length with respect to every ground - 


of the application and 'have.also read, 
the exhaustive explanation furnished by 
the District Magistrate of Sultanpur. , 
Théreis nódoubt that proceedings reveal . 
some lapses of procedure on ‘the* ‘part " 
Tam wn- 
itatingly:.of opinion that the Mearffed . 
Mas gistrate should not have takèn upon... 
himself the task of frequently ; erogs- - 
examining the .prosecution* witnesses nor : 
was he right" in disallowing certain: | 
questions on the ground that they were 
irrelevant, whigh the ¢éomplainant wanted . ' 
to put to the defence witness; Babu 
Ganpat Sahai. I purposely refrain from 
incorporating the nature of those : ques- ` 


'' tious in my. arder pus this much I oan 


E ] ‘ Paine ae GA 


A BHOLA SINGH 4, EMPEROR: 


say that the tendency of the aoa - 
<” which. the applicant ‘wanted to put to 
` that witness was to show that the witness 
` was-not impartial. On the whole, how- 

ever, I am-not prepared’ to hold that the 


learned Magistrate acted in such a. 


. manner as to give rise to. a reasonable 


' B * apprehension in the mind of the appli- 


. cant that his case will not receive a tair 
- trial at the hands of the Magistrate, in 
Whose Court it is. pending. I feel cop- 
'".. vinced’ that the. learned Magistrate is 
quite capable of doing complete justice 
and that he has not’ in ‘any manner 
: developed any bias against the complain- 
"ant, "The. ‘application i is, pe dis- 
missed; >u ^ 


D 


Be De ~ E pet Aniano dismissed, - 
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PATNA HIGH COURT 
` Orramwar, Revision’ No. 131 or 1924, 
: ‘March 24, 1924. 
Present: —Mr. J ustice ‘Adami and | 
- Justice Sir John Bucknill, Ki.. 
. BHOLA BINGH-—PzrITIONER 
a Versus `. 
“EMPEROR—Opvosrta PARTY, 
‘Criminal Procedure Code (Act V of 1808), 8. 498 


—Appellate Court, powers ‘of —Alteration of sentence . 


amounting to enhancement. 

The Trial Court sentenced the accused to rigorous 
imprisonment for two months anda fine of Rs. 50 or 
in default one month's rigorous imprisonment. On 
appeal the District Magistrate changed tbe. sen- 

` * tence to one of. one month'a rigorous 
and a fine of Re. 200 or in d 
, rigorous imbrisonment. On" an application for 
revision: 

Held, that the &entence awarded by the District 
Magistrate, amounted to. an, enhancement of the 
‘sentence passed by the Trial Oowrt and could not 
pee allowed.to stand. - ` 

"o King-Eħp v. Sagwa, 95 A. 497, A. "W. N. 
, (1901) 176, followed. . 


Criminal revision. from. & decision óf. 


the “District .*Magistrate, Shahabad, 
dated the 12th February 1924. 

. ' Messrs. ^ Tribhuan Nath Sahay. ‘and 
“J anak Kishore, for the Petijioner. : 


|J UDGMENT. —The 


-that the change made in the sentence by. 
She Tearné PE MESH is hot. in. 


INDIAN GAS. MN 


Sasaram’ 


mprisonment. 
ult to two months’ -` 


, only point: 
citado: befere us in this application is. 


BALARAM KUNDU: 4. EMPenoR; 


accordance with: law. The. petitioner, 
was ‘convicted under, section 429, Penal' 
Code, by the Deputy Magistrate of. 
and -sentenced to (rigorous — 
imprisonment for two ‘months and fo a 
fine of Rs. 50 oin . ‘default one month's 
rigorous imprisonment. -On appeal the. 
learned District Magistrate has changed 


the Sentence tQ, one of ,one. month's . 
rigorous imprisonmént" and a fine of 


Rs. 200.or in default to two months’ 
rigorous imprisonment. On the authority ` 
of the case of King-Emperor. v. Sagwa’. 


(1) this latter sentence amounts to an. 


enhancement of the sentence passed by 
the Trial Court, for supposing the fine is 


' -not paid the petitioner would have to 
. undergo three months’ 


-rigorous im- 

prisonment and still. bé: liable to the 

fine. To regularise .this sentence the’ 

imprisonment in default of payment 'of 

fine of Rs. 200 will be reduced to rigorous 

imprisonment for one month in: ‘default, 
K. 8. D. ‘Sentence reduced, 
(1) 23 A, 497; A; W. N. (1901) 176, 


t 


rary HIGH L COURT. 3 
-~ ORIAUNAL REVISION Case. No. 983 OF 
e 1923. 1 
ast * ees, 1924. 


= Breech Mr. Justice Greaves and 


-1 ~ Mr. Justice Duval. 
] BALARAM, KUNDU—PETITIONER: 
",* versus 
EMPEROR—Oprostrs PARTY. ; 
“Penal Code : (Act XLV of 1860), ..8. 457—~—House 
trespass with antent to^ commit aduitery—Hwusband's 
consent'o" connivance, ‘proof of—Charge, frame of : 
— Defect" n "form —Prejudice to accuse —Defect, 


, whether cured—Criminal Procedure Code (Act V of 


1898), s. 587. 

"The Court has got to be B csi: „before con: ' 
victing a person of an offence under ‘section 457 
of the Penal Code, when -the offence charged is 


„of house ‘trespass with intent to commit adultery, ' 


that there was no consent or . connivance by 


_ the husband. 


A charge ‘statin that, the ` accused aia a: 
particular act‘in order to commit a certain offence 
‘or ‘any other offence- punishable with: prison: 
ment” is improper as the accused’ should know 
E specific offence with which- he 18 kana 


x 
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akeni NUM n AS : 
l BALARAM. KUNDU v. EMPEROR, ` NER 
When hoivever, the. accused . does "not ifte 
any ‘prejudice the. defect in the form. of the ` 


charge ' is - curable -by — the: ‘provisions: of sec. 
; tion Par of. the Oriminal Procedure’ Code. gt 


F 


f “Mr. Gregory) and Babu Pániálal Chait: 
lerjee, for the Petitioner, 
. Mr. Khandkar, for the’ Crown. 5 

JUDGMENT. This. .- is’ am open 


ls 


of ‘the. accused who: had been convicted 
. of;ah. offence: under: ‘section: ‘457 of ths’ 
‘Indian Penal Code. 
urged before ü& on "behalf ‘of the petis, ; 
tioner. First, it is said ‘that the con- 
viction cannot stand having’ fegard' to . 
the frame of thé ‘charge.’ The: charge. 
3 was in this form.. - That. ` the, accused’, 
‘on a certain'date "committed ‘House. . 
breaking -by night by entering into.the; 
- but. of Purna Pal through''&' window , 
.and- quitting the. samé ` through ‘the, 
' éagtern' ‘door. - “between ` “the hours. of. 
- Sunset’ and sun-rise dn order to, the. 
: committing | ,of adultery . with.. “Purna. 
* Pal’s* wife .ór Any other offence punish- 
` -able with. imprisonment"........and ib 
‘is stated that. having regard.” do, thesa: 
„ words “or any’ other. offence : “punishabl> : 
^ with imprisonment" the charge i is vague 
"and “bad ‘and; that the ‘accused has "been: 


, other: offence: ‘punishable with imprison= s 
. ment" is an improper’ form ` in. which: 
:. to frame - & charge: for “it is, „elementary, : 
. that -. ‘the-“acctsed ' should ' “know the 
specific offence with’ which he is charged. r 
' But: he ‘was- charged with. Ja specifip, 


offence of house breaking. ‘by night in | 


order to. commit’ adultery , with- Purna: l 
. Pal’s ‘wife and',no other ‘evidence was, 
laid by’ the ‘prosecution except with: 
i regard , to! ‘this charge, Under: the. cir- 
: cumstances, ‘therefore; we, ‘think thet 
the; defect’ in" the, charge is," cured by, 
: Code of Criminal as a . The’ first’ 

- Bécondly, it ig “urged , that the’ coh: 
viction- cannot tand because: there; is: 


'* "point; therefore, fails. 


"did" hot consent to or connive at tke 
-act and it is said that having ‘regard: 


to the provisions of section, 497 -of tke. 


. Indian Mud En am seen a 


w 


“record that tthe husband. didnot. 
‘sent or connive. at the: attempt, of “the. 
| accused” 


discharged. g 


NDS Gish: E LM. 


San a57 can follow unless there, is 
. evidence. that the , husband did not con- e 
‘sent or: 


:eonnive if.the charge under: 
section £57 is one ~of .house trespass 


"with intant- to -commit, ‘adultery. As 
. ‘against shis it is urged. that the real 
' ';' offence wader section 457 is the. committ- 


. .ing. of lurking’ house ' trespass but e 
Rule which’ was: granted at. the instance .. 


having. regard to.the. provisions of 
section .£41. of .the- Indian Penal , Code 


. we. think this is not’ sgo“ Accordingly, 
Two .points were 


it seems tö: us, that" the ; Court has : 
got to, ke ‘satisfied before - ud 
57*. 


' persón kah an offence under section 


when . the. offence charged is of ' house 


‘trespass with, intent: tos ‘commit adultery 
that there is no; consent or connivancé ds 


by , the husband. The -husband ' was 
not in this'case- ‘the complainant as “he - 


„wasi absent at the- time. of the commis- 


sion of: ‘the’ alleged ` offence "and. the 
actual complaint’ was lodged by a con- 


stable to whom the complaint had been 


mide. Che. "husband, 'however,. ,was 
examined! i in the Goürse of, the ‘trial as ` 
a *Court witness "and he ‘answered one; 


question put, to him, ;by. the.. Court? in - 


these terms: | ^I want:redress. for "the: 
wrong -done . to. me and: to my wife:" 


. Moreover, “it:'does. ‘appear that'the entry 
` prejudiced. ‘thereby. "There is no, doubt ^ 


that -the charge. in this --form. “or any. | 


of: the accused into the : house was -a 
forcible entry. and not. through a. open: 


door’ or’ window) ås ` was. ‘suggested by: 
- the, defence. 


In’ the circumstances, we? 
think that. “there is evidence : on. the 


to . commit; “adultery, `, on "his: 
wife. 


sary: that the husband’ should have been 


. specifically, asked- whether be” actually. : 


consented or, connived at: the accused's’ 


„attempt. to commit.adultery" if there is 


otherwiss" evidence -on-:the : record. ‘that. ` 


d there is no,such*consent or conpivapce;: 
. the provisionis :of. section! 537. of , the "s 


In' the; clreumstances, ı (the: Rule is 


: The: petitioner. must. po to‘his 


] bail- boni. me serve ' out the: rest of the 
E mue ot 
no, evidence that : the lady's . husband | 


OBL. 4 Rule discharged: 


TIN" - x DE. Were . 


"eonz ^, 


We: do not: think that it is -neces-. -. 


Y 
à 
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TYABALLI V. EMPEROR, '' 
+. - «BOMBAY HIGH COUR 
, > CRIMIN 


Ti 
AL: APPEAL No. 286.0 1923, s 
on s January 28, 19244 ^"- 6 
. Jeresent;-—Birc Normaù Macleod, Rri” 
"e Ohief Justice, and Justice'Sir ^ «^ 
*: Lallubhai Shah; Kr. "n 
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s ACGUSED—APPELLANT. © Ui? 
neus o0 versus © o’ 
s. CERMPEROR-—RESPONDENT, ''- he 
Bombay District Municipal Act (III oy 1901): 
ss. 8. (12), 06—Bye-laws of Kurla. Municipality, 
Bys-law* 182, meaning | of-—Stréet, defintion, ofin., 


Open-space:between. butldings, whether street... 


While, the. owner of á.large'areà of building” 
. land, js.. erecting buildings „thereon, “athe open: i. 


8 .hetween.the buildingg ,cànnot be? con-:; 
sideréd as''streets. within tho meaning of,.sec- 
tion 3 (12)'of the Bombay’ District Municipal 
Aet; until:the:, buildings;/'hte: finished’ asi the’: 
owner has a right’ to,-prevent all “other persons. 
from using his private land... | Ng. 
Byv-law’ 132 of thé, Bye-laws‘..of the Kurla’ 
Municipality’ means that no point of ‘a’ buildin; 
must: be'at a:igreater height from ‘the’ pei] : 


than the distance from, the ,farther-edge ofthe. , 


strée ‘on , which the building abuts, to the vend . 
of the vertical lme'drawn from that point at the 
top.of the building." Fe Eu 
: "Criminal appeal-against the conviction . 
by. the. City Magistrate; Bandra: -~ ^" 
` Mi GN? Thakur, forithe Appellant? ^" 
‘Mr. R: Wu Desai, for the Crown, . UP 
"JUDGMENT:;—We:think this Rule’ 
must; be made absolute The "accused: 
was sentenced’ to paya fine’ of Rs. 50'for: 
contravening the Bye-law No. 132 of the’ 
Kurla „Municipality, ‘read » with ''sectioh' 
96 of the Bombay "District ‘Municipal’ 
Act. ‘It ‘was for the'pros¢cution ‘to prove: 
that the building contravéned: thé bye- 
law. The-iaccused ‘had: given’ noticé ‘of 
what he intended . to. ‘build; aüd' ‘the 
' Municipality did ‘not: answer the request 
within a. month, so.the accused-was" en 
titled tor build} -provided“he.did' not '&ón 
travene the provisions. of the 'Act or.any 
bye-lqw: then in ‘forcer’ Fhe ‘complainant 
‘contended ghat Bye-law: Nö. 132 had "not 
been complied with, and if the open'space 
between block A,-on the plan, and the 
block opposite it, ‘is ‘a street, then’ ‘if 
must be admitted that the byelaw' had 
been contravened. But it’ was: for the 
prosecution to show that that” space was a 
«street. The Magistrate says “the defence 
has not shown that the occupier of the. 


building has a right at all hours to pre 087 


es Cs: ae 


vent all other.‘persons from using’ ib or^ 
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part of it as aforesaid.” ' ' 


T ong 
E ve 


E 
v^ 


1 


We must: assumé ‘that’ the buildings UNE 


had not-been -completed at the :time.that ` 
the charge was laid,'and go. the. owner *. 


ofthe premises would still be considered, . 
as the occupier of the-bnilding:-wbich 


je space; between the, buildings until, 
must be that while the- owner of. & larger 
area of ‘building ‘land is erecting i build-7 
ings: thereon, the. open spaces between 
the buildings’ cannot, possibly .bé con- 
sidered as streets 


H 


to prevent 


t until the buildings are... 
as cleaify the owner hasa right, `- 
all other persons from "using. . 


yk 
eg 


was being erected;and it, would bein his: “7.” 
power to preven$.all persons.from using: - 
| the | tt 
they „were ‘let óut to tenants. The result 


his private land... It'wag, therefore; open’. . 
for. the Municipality, to refuse. permigsion v. ` 


under ‘section .96 ofte Act within the, - 
, time ‘allowed: ‘Otherwise the Owner Was. , 
to 'go on with'the building and; : 
it cannot: be said that any ‘of the open... 


entitled! 


(man 


spaceB'On' his private. property which .- 


were not built, upon were streets within: 


the ‘medning of the définition of. street” 


in‘settion 3 (12) ofthe Bombay District. ` 


Münicipál Act. “That being tlie State.of. - -" 
‘the “evidence in'thiscase, it seemm there. : ' 


is no’ evidence: that this vacant,‘space: 
. wasta 

AN re t 

has beén contravened. |. 


“We may also inention that we, do noti. 


street, and, therefore, no bye-law- 


‘think that thé, construction, plaéed.by the, -` 


Magistiaté on. Bye-ląw No; 132 is Correct., 
It clearly’: means , that no point of the 
building 
Tom he ground than the distance from, 
the farthér edge of. the street; of which: 
the building” abuts, to the end of the. 
vertical Jiné drawn" from ' that, point at“ 
the’ top’. òf' the building, ‘The’ Rule. is. 
made absolute, the conviction’ and, sen- - 
. tence set.asid 
be’ refunded.’ | 
ZO S^ 


i EN v 


must be at’.a greater height. - i 


n Rule máde;absoluté, ci 


e-atid’ the fine; if paid;:ta ^ 
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CHHEDA KHAN V, RMPEROR, " bou Na aaa, 
omi SK NE UP EF » Mr M-hammad Hafiz; tor the Appli- . 

UOUDH JUDICIAL:COMMIS- eant, |. 5/0 4 ee CPP) 

' * - SIONER'S COURT. "m 

* ORIMINAL:.APPLICATION No: 94 OF 1924, , 


+ ORDER.—This is ;an. application: in 
N revision of,.an order. passed. by “the. 

" EIN uly 21,1924. - . |, Additional Sessions: =J udge.- of “Gonda 

‘| Presént:—Mr. Pülldn;.A. J. C. ` . setting &sidé the order of a Magistrate of 
i OHHEDA- KHAÑN—ACCUSRD—ÅPPIÍCANT “the First Class discharging Chheda-Khan e 

|^ versus 5.7 4 -applicant,. and. committing the’ ‘gaid 

~ EMPEROR raroves HARIBAR. „Chheda Khan- to Sessions 6n ‘a charge 

-DAT—OCoMPLAINANT—OPPOSITB , under section’ 395, Indian Penal 'Code, 

* ‘PARTY, | 


^ There, is- no question^fhat .the! learned 
E rocedure Code (Att re M ae Additional: Sessions. Judge: was - acting 
258, uu eliminary commitment— . “ays : à A i ey 
WALAN ubi 1» be. committed Magistrate, dury Within Lis powers in ordering: the com 
of—Order discharging accused, : reasons for— ;, mitment of.the applicant and. there i8.no 
Sessions Judge, powers of. MN - üllegality in his.order. ' The'casge: présents 
AM EEN fa eC Ead pelleä ponai to SOme-peeuliar features which it is advis- 
e is not com: j ia 5 a RTD 
Bea any case in which he considers that con- able to. narrate in- detail.” A dacòity -was 
- vietion is impossible. [p. 53; col 2. committed in. the house. of Harihar “Dat 
Dharam Singh.v, Jotv Prasad, 98.Ind., Cas.;1005; in. Januery 1994 in “the. absence of ‘the 
37 A. Dd tu ME Ay sos) 13s eee owner. A report was made’ at' the Police 
XP 1 Cr L J 510, Lachman Y Juala, 5A. 161: A. Station naming. among others Chheda 
W.N. (1882) 223; 3 Ind. Dec. (x. 8.) 169, In re Bai . Khan. The Police Officers who. investi- 
Parvati, 8.Ind Gas. 631, 35 B. 163, 12 Bom L: R. _ gated the case cheld.,-different . opinions 
' 923, 11 Or. L. J: 692, referred to. ind as to the. offence “committed ' and the 
Pee ae a eee foe persons who should be charged: > -As ‘the 
person charged with .an offence triable only by & ; result ar ‘the ' orders: of, the: Cirele 
Court of- Session. It is not enough for: the . Inspector who was-the senior investigat- 
Magistrate ele ta d Lo ud A . ing. officer, proceedings ‘against Chheda 
> th tion, evidence. He ‘must be sati z i : an. < 
E ine proascation will fail and rightly, fulin Khan were dropped. ^ Ultimately, how 
the Sassions Court. [p 54, col. 1]. ; 2 ever, . Certain other persons were" om- l 
The report made to the- Police of a dacoiuy » mitted: ta Sessions on a ‘charge ‘of 
' mentioned, among others, “one C ibut the sem daceity and four were convicted." Poth 
sapa s dropped meines Mi the” Sessions Judge: and. “tho iearsed 
i Seans ad convicte On appeal the Judicial > Judicial Commissioner:in appeal éritieiz- 
` Commissioner passed an order’ directing that the .: ed . the »Poliee : investigation and. ‘the 
charge agamst C' be enquired :mntó and, dealt „Judicial Commissioner-passed an order to: 
with according toldw. The Magibtints who held > the followin Seat se ajah CE 
ilie enquiry, after. recording ‘the -prosecution evi- , Ul : S. Ma AR m un 
` dence, discharged C, but the. Sessions Judge sət ., "Tn. view ‘Of the evidence, adduced: in 
aside the order ot dharan eid ae ipod C to d cas» it 1s"desiraBle that tlié'pro- 
BAM, that m tho face’ of the ‘Judicial om 'secütion, of. Uhheda” should” havé^been 
.migsioner's ‘order directing that the accused: “proceeded : with and his- guilt or other: 
should be put ‘on his trial, the Magistrate was wise ‘determined- by a*éompefent Court. 
i Pa ta tq Mai The charge against Chega ill bo 
i : it w , f anii : ^ hdc AA 
rese pip ME be given by the Court be inquired hio." ahd ` dealt e with 
à empowered ‘tó: try tho offence with which the according td law. E 
accused was charged. [p. 54,cols. 1&2) ,. . 


ec ai SPEM . The Nagistrate, to whom: the: inquiry 
revision: application under sections ^ was entrusted, recorded the prosecution 
A gera rece Procedure: Code, evidence and also that, of the. .Qircle 
‘against an order :of' the’ Additional : Inspector and digcharged the accused» 
‘Sessions Judge, Bahraich; dated the 27th . -Tt is. well-established . that. & -Magistrate 
June 1924, committing the applicant to is not compelled. to commit to Sessions 
the-Sessions in reversal of.an order;of the. any case in which ke considets that à con- 
. Magistrate; First Class,.Bahraich, dated ^ viction -eimpossible. I. need, only refer 


the 4th March 1994. . to the casé ‘reported in Dharam: Singh 


., charged with an offence triable only by ^. 


m 
' ^ 


M 


KHANJAN V, EMPBROR, : 


| v. Jott Prasad (1). Tn that case, however, : 
the Magistrate not only disbelieved the 


. evidence for the prosecution* but. he also 
recorded evidence for the:defenca which, 
.in his opinion, rendered: a commitment 
to Sessions’ improper. -The judgment 
in that case followed an earlier ruling 


‘in Fattu v. Fattu (2) and: is on all fours . 


with the'still earlier ruling reported’ as 
, Lachman v. Juala (3) ànd with that.of 
" the Bombay High Court reported’ a& In 


Te Bai Parvati (4).- A Magistrate, how- . 


‘ever, must: exercise. a proper discretion 
in ordering the discharge of amy person 


.& Court of.Session. It is not enough 
. for the Magistrate merely to-doubt some 
| portions : of the ‘prosecution evidence. 


, He must „be, satisfied that the prosecu-' 


, tion will fail and rightly fail in "the 


Sessions: Court. .In .the present case & 


perusal of the Magistrate’s order ‘does 
not show that he-had any convincing 
.,veasons for/discharging the accused. ,' He 
did ‘not hear the defence’ evidence ‘and 


‘the, discrepancies which: he noticed. 
.:in -the statements of the prosecution - 


. Witnesses. are not. such, as to render 
sa conviction impossible or even unlikely. 
The mere fact that- the. complainant is 

. & personal enemy of the, accused is.a very 
doubtful argument. The complainant 
himself admits the fact and argues that 
.on account, of this enmity the accused 
organised. a: dacoity at his house.’ ‘It 


^. is'apparent from the last pages'of ‘the 


ooo 
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DU trig, 


to 
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NE 
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Magistrate's order that ‘he has not fully 
appreciated the case-law to which he 


refers. . In the present case . also. in- 
. ‘addition to the fact that the, Magistrate's ' 


reasons for discharging the accused are 
not .convincing. there is an order by 


, the highest judicial authority in Oudh- 
_ that the accused showd be put on his, 
Ing face of that order: the Magis-. 


trate was ill-advised in refusing to 
commit the acpused to Sessions. ‘This 


(1) 28'Ind -Cas. 1005; 37 A, 355; 13 A. L. J. 497; 
10 Cr. L. 2.429. < e ; 

(2) 26 A. 564; A. W. N. (1904) f25, 1 A. L.J. 292: 
1 Or. IL. J. 510. PUR 
(4) $4. ]G1; A. W. Ne (1882)293; 3 Ind. Dee, 
(5.8),100. ^". 


TL Or, L, J..692 
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INDIAN CASE, 


- accused know that the child was 


- p (47-8 Ind. Oas. 631; 35 B. 163; 12 Bom, L.'R, 923, , Sessions Judge, , Budaun, -dated 


aor n - 4 


KA Ti s ' 
d f ^ i 


is obviously..a case in which, a 


which the accuséd’ is: charged. I, theré- 


fore, decline ta interfere with the order. <- 


passed’ by .the learned’. Sessions Judge 
and dismiss the application. — -—. v, 
K. 8. D... Application: dismissed, - 
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7a C ch. a- definite “| 
pronouncement should 'be, given’ by the | 
. Court empowered to try‘the: offence -with | 
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:ALLAHABAD HIGH COURT. |: 


CRIMINAL ÁPPEAL No; 375 or. 1924, 


. dune 25,1924. ° 7} 


Present :—Mr: Cecil Henry Walsh; Actg. ` 


: Chief Justice, and Mr. Justice Ryves.. , 


| .ÁPPELLANTB . 5 
Hu ' VETSUS- c E NG 
. EMPEROR—REsSPONDENT. ^ ^. ' 
"Penal Code (Act XLV of 1860), s&. 304, 180— 
Fire to building "Convietvn "under. 8 486--Proof, 
nature 0f —"Ordinarily used,” meáning of = Attack 
on village Ohamars—Child deserted.by „Chamais 


oc KHANJAN AND OTHERS—AOCUSED- ~ P 


in chaupal—Accused setting fire to chatal—Death ' 


of child 


‘It is“absolutely. necessary, in order “to convict,’ 


under section 


‘came within one of the three classes mentioned 
in the: section, ‘and the words - “ordinarily used" . 
do not mean that other buildings ate from time 


in' the section but they mean that 
building is itself used. [p. 55, Gol. E) d : 

, Certain villagers were convicte 

304 and 130, Penal Code, for having mado «cn. 
attack on the Chamars of the village, resulting in 


death of a child therein. It appeared ‘that on 
being attacked, the Chamars fled' from the spot 
and left the child inside the chaupal * Thero was 
no evidenco that thé chaupal. was ordinarily used 


438 of the Penal Code; tò prove ' 
that the building which the ‘accused’ destroyed . 


under scetiors : 


_ to time used for purposes sich. as ‘those stated',' 
that ` particular 


“the destruction by fire of their chaupal, and tke "' 


as a human dwelling or for one of the “other ‘`` 


purposes specified in-section 436.,' Nor did tho" 
they set fire toit: |. 


" Held, that under the cireu 
under section 304 or section 436, Penal Code, had. 
been established. [p:-50, col 1], 2. 73 004, 


m ; ite 
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Criminal- appeal [ront ah ‘order. of the 


April 1924, . estes 
, : i P n à E : 3 


EN 
T 


inside when ' 


i fete Be eT ee 
circumstances no offence. .: 


the Ith . 


l ae dn SE 
Mol. 88) -i pens ANE 
EHANJAN 9: RMPEROR, M 


Mr. G: W. Dillon, tor thé Aphauante’ 
“The ‘Assistant Government Advocate, ; 


. ‘for the Crown. f 
DGMENT: Q030 


4 JU ; 
Walsh, 'Actg.C. g. S Thiri isan anaal 


against a ‘conviction of'eight people for 


a variety of offences which: may be 'com-' 


_ pendiously. described as an: ‘unjustifiable -- 


and lawless attack. enforced upon: "Some. 


ow caste inhabitants df the village :over" 
& grievance, or a fancied: grievance, Te 
sulting in serious injury, including the’, 


fracture of an arm ‘to two men, the^un- 


| fortunate death of a little child who was. 
- deserted by. the Chamars who fled from - 


the spot, the destruction of a chaupal :-of ' 
- small value, but which no. doubt cost - 
money to these Chamars, and a general: 


riot. Itis probably.idle to protest against 


_ the multiplication of the . sections’ which 


thé lower, Courts persist in making in 


order to cover every conceivable offence - 


that the facts may “possibly : establish" in 
' the course of atrial. 


] example ofthe serious consequences which ` 
. may arise from‘surplusage., 
.pect to the learned J üdge who tried this 


. cage, he hasoverlooked certain légal diffienl- ` 

` ties: How this child got into the chaupal : 

-.no one knows precisely. It is.not alleged ^ 
that the accused knew that the child, 


„was inside; “it would be difficult, and 
even wrong; to assume against them that 
they, knéw, or ought to have''known, that 
it was likely to get, inside. "The natural 
conduct of a father, or. anyone else: atia 

disturbance of this kind, with a’ child'in 
- his arms, is not to leave. "t behind; and 
"the natural conduct of a child is not tò. 
slip froma comfortable seat in the arms 
ofa manon to ‘the ground, and’ it is 
‘impossible to resist the conclusion that 


“this child’ was deliberately left behind “ 


_when its life might have been saved. by. 
the man who had the charge of it. But 


none of this’ speculation. can . be fairly, 


brought within a” measurable distance‘of 
the inference - that the ‘accused. persons 


were likely to know' that the‘child was, 
, If on the 


within the zone of danger. | 
other hand, a$/my brother pointed out in 


argument,” it were, proved against’ them ' 


that they knew that the, child was: there 
at the time they, set t fire to this duas 


is 


| 


E BABE, a 2 | " 


'It.is not as a, rule a 
convenient practice and ‘this-is a gébd 


- With all ras.” . 


ja 


“cable erection; ids ig. it a case ander BÓC. . 


tion 301 2it would "be a case under section 
* 802,.and the only fair ‘inference to draw 
as, regards the conviction under: section 
' 304 is, that the Judge did not have the 
case ‘presented io him in sucl,'a way as to 
1 give him an opportunity of working’ it out, 
Tt is "urreason&üble to. drag i in’ section 30 
which has: no ‘application; ‘and in that 
“respect the ‘appeal must be allowed and 
‘the convictions quashed. Much the same 
must b» said about 436," Here ‘again the 
mistake the Judge has 'made-is probably 


"due to the multiplicity . of ‘offences and to ' 


"his-failare really-to study the section in 
the light of the ‘facts with which’ he had 
to d 


Ta may. have} been’ the “fact 


Whatever‘ the ‘reason of “the - 


remains that the section is narrowly, con” ~- 


fined tc the destruction ‘of any building; 
' (the word“any”. 


-of worship, as & human dwelling; or asa 


place forithe custody. of pr oper ty. Tt is -` 


absolutaly necessary, ‘in , order" to convict 


RS. 


came within one “of tha Sed and ‘thé 
words ‘ ‘ordinarily used” do'not, mean that 


Pres 


Of course,. if: there Were evidence that 


this chaipal- had been üsed as 'à Human |. 


‘dwelling, it. would: be brought within the: 
“ section, but: im the “absence af 'evidenee 


9 of that kind, no'offence under: ‘Bection’ 


'436-is established’ and it is really a start- 
-ling thiag to find“ two’ éople PrE A 
Dto ten. years’: imprisonment “ander 
section which has no applicdtion' what, 
ever to the offence: charged: - "Looking 
through the sections which are dana ahe 
to this matter, we come:to the eonctusion 
really that section 426; the mbo commis- 


one ‘which" "is ‘applicable. ‘Tt “does nöt 


really matter, “as, the’ learned- Judge has: wi 
said thazithe worst, part. of this" “case ig 


the -]awleseness' the rioting and ‘the in jury 
done to the ‘person, “and, in vour’: ‘opinion, 
even if this chaupag had heo ordinarily” 


used ‘so -88 to. come: within Section 436, ; 


IRA] 


-a sentencé of teh, yen iniprisonineitis, 


das on 


sion of -hischief, happens to- be; the only ' 


in that. sénse nieanirig, - 
a certain building, ora particular, build- - 
ving) which is ordinarily isei asia’ piace" 


othér kuildings' are’ from lime to time! p 
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LLAS RHANJAN v. EMPEROR,” ; ies as ot > 
iy sag holly, disproportionate, to -any: possible he. is-likely by such act; to, causesdeath, ' 
t2 tajpspect of t e,crime from. moral point of.,:comrhits the offence of culpable homi- ` 
.,"gNlew, provided that that -part -of their . cide". The offence 'of-culpable homicide 
- -: p amiscónduct, namely the setting of fire, - may be murder-or.culpable homicide not | 
^. Ai reasonably: included in, and taken: to’ amounting to- murder. -,In*his case the . 
: ' “ageravate, thé general lawless conduct, of .charge.is not of murder, that is to Say, . 
'. -e Which., they. have, beén ‘convicted under. the accused are not chargéd .with' having 
. {g/,seetions.147 and 325. We think, we ought- intended to cause the death of the- child.. 
a -to - differentiate between, the degrees of Therefore, the ease, against-them must 
TA guilt in this case, It is obvious that Mul -come munder the, second clause of that 
JA Chand’ and- Khanjan. were the. ring- section, or the third clause. ' - Did they 
` leaders. Indeed :they. were the persons .when they set fire to. the chaupal intend 


Jaka I atta OASES. . olea 





RS t^ 


~ interested in: the complaint against these . causing such bodily injury as was-likely. 
^J quChamars.; We think ;the punishment to cause death ? The answet.on the. 
^. , ought to be severe on aes age stated finding must be,.ho, because they did ' 
;aby the learned Judge, namely, the neces- not. know that: the, child was-there and, - 
: . ,Bity.fora deterrent’ punishment. with a therefore, they could not Have intended 
(70 “*view to. putting a.stop to this type of ' to cause any. bodily injury. to: it; Lastly, 
. - |-Jawlesaness,. , It need, hardly be said that.. they must have known that they were 
“mone of our observations.on the legal likely by such act to cause death, namely, 
"' aspects of the case ought. to be taken as . that by setting fire to this .chaupal they 
“in the least discounting the very serious, were likely to cause the death of the child 
,Ii8k of setting fire to any, thatch or: any or of.some:other.person.- - On the finding 
7; building or erection in an Indian village again; it seems impossible. to hold that- 
.:where thé climate is excessively dry. In . there was any likelihood im their minds. 
UC a high wind terrible , devastation and “that setting. fire to this chaupal would 
"1 possible loss of life may follow.. The. do. anything more than consume the 
' result is that we agree” with the learned . materials with which it was built? A 
^. y; Judge in taking the' serious. view which ..chaupal is not ordinarily a place of dwell- 
~ he did of the offence. We allow the ap- ing, it may be used aè such nó doubt, but 
peal: and quash , the; conyictions under. thereis no evidence in this case that it was 
*"séctions 304 and 436... We .confirm/the .so used.: When the Chamars ran-out of the 
“convictions under sections 147, and 395 chaupal, theee accused could not possibly 
'.and.vary the sentences. by sentencing have.any reason whatever to think that 
“` Khanjan and. Mul Chand to’ five years’ :they had left behind ‘avchild inside. It 
',ITigorous imprisonment each in. the . seems to me that the death of this unfor- 
, Aggregate. It maybe. distributed in any’ ,tunate, child 'was a pure accident, and the ` 
"Away they like between,the: two sections, ‘person really responsible. Tor it, was the 
Probably the lawful would. be two.years .father who.left it. behind when he "rani | 
` ,günder section 147, and. three years-under avway,.. I agree also that:.section 436,-6n 
‘section 325 to, run consecutively; but that .the evidence in this:case, is: not ‘appli- 
"is of no-eongequence, they get five years cable... E Ae il 
© © „each in the;.aggregate, and the rest "d : EHE TM : 
` ` ọf them three years each in the aggre- -..N. EH,” Appeal partly alloued;' :- 


a nate ee 
|«-Ryvese J.—I agree in the proposed | 
order. It seems to, me that, the charge 
under section 304 on the facts of the case 
“is quite impossible. .To bring a'case .- . mh tho 
. under section 304 it is necessary to apply = .- Y ^ue 
.. "section 299; “Whoever causes death. by 7 ILE D 
/.. - doing an act with the intention of caus- ZEN DUE zo 
|. ving death, oy. with the.intention af caus- «:. ` eee NE 
~ ipg such bodily injüry. as is likely, to © :, J: . . RES pgr ae 
<~ „capeg death, or with the. knowledge thah s pow LR ah 
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i+ O MADRAS HIGH coun è Orio consent that; any: "property; hall <. 
- 7 MADRAS. HIGH; COURT. 5. .- "bexrétained (2)intentionally ándueihg.the ^. 
MINAL, IVE N-^'VASH P F persor .decéived. to ‘dd’ or-omits-to doany- : 
„e (OBTMINAL Reyrston PETITION, No..552 "t thing Which. he: ‘would, not: door ‘omit: ^^ 
a OF 1929) ^^ : (5, se if he were not. So'deceived, if the, act’ . ` 
Vos o SHebruáry 38,1924. 7 "^r ^ Of omission. causes*or’ is-likely-tó cause- <- ° 
Present Mr. Justice Venkatasubba Rab. damage:or/harm tósthat person:in. body, 
, > BETTT-RANGAYYA—Acotsep= mind,reputatión or property. |. ` 
ne 4 . ^o cs SBeetioni 417 ‘deals’ ‘with © ‘cheating .". 
"E . 4 "n = vods, Y ` =” ee a, BA Ausg 11] 8 
u so Nan VÊTSUS ee es e ive Tgenerglly;-but: gection-420 deals with that " 
. BOMAPPA—CompLAINANT—RESPONDENT. "species of cheating “which: invólyes ;de-. KM 
enat Go AL Of -l DOR very of property òr destruction of.válu-.^ ^ 
c Olsen y bagea Prat min Chast = le «cxésurity.«-Bection ELI piara. ^ 
` ' Second Class Magistrate, jurisdiction'of ^. 577 pünishment: for simple: cheating and'éec-- ". 
, No Tribunal can .properly:clutch jurisdiction’. ‘tion "490" lays ‘dowh the'sentencéforthe |^. 
"A eru rd ignoring facte: of. a anes ~ aggravated iform“, of th e. offerice.. An... 
Up a ghee Tama m het tne aei offence under. section MT is able Bg a 
himself -has objected to the jurisdiction,. in thé’, :Magistrüte of the-Second. ‘Class "whereas : P 
> lowers Courts, the, Hi h -Oouirt | vill: intekfers ‘in - that under. section.420 : is znot-80. triable. : 4 
Tevision-and set aside the conviction... arsa me distinction-wasiignored by the lower ^^" 
V^ No ES Wandi followed e Qo 788, Corte: In High Court Proteadingss 26th 
^ “! Section, 417,.PenalcOode; dèsls with ' ehsgting . -Octobe~..-1885, No: 417 (1): the learned tu 
' generally; but'&ection 420 deals. with thati&ggrevat-: J udgea'observe thus?’ "But4hé doctrine ^ >," 
` ed'apecies bev ant TH anoles TE -that .,ne' : Tribunal “cari: properyrclüteh ` 
Pd Glas Memeni ins er bitis surisdition by intentionally ageing L7. 
-'-to/try an - offence ‘wader’ ssction 420, Peral Code} "dacts*oP aggravation: which. make: ‘the t 
_ < »though ons under section 417 is triable by him ! -r offence really cognizable. only bya .. 
ev Petition, ühdér sections, 435 and 433:of-; higher; Tribunal Still holds: good;"ünd ^ + 
thé -Code of'Criminal Procédure, “139, -Whêre, the accused has himselfzobjécted 7j 
' praying -the^High. Court to revise the. te: the: jurisdiction; itis ‘possible: that > o% 
yNudgment, dated" the 24th. of July 1928, “the “High*Court would-deel itself bound,- ., 1. - 
S: of the: Court.of the Sub-Divisional, First “to ibterferej: thatit vis: not then amere (a =, 
^. Class- Magistrate, = .Góoty;. in / Criminal’ matters.of » discretion even with ‘the High. eht 
~ ` Appeal No. 31:6f1923, preferred Against the’ ‘Court, Whether the cónviction'ehould'sbe ^57 
vnm rM dE WIN D i ae 
Sub-Magist ier Tadpatri, in-C Na V2. and held that the Second Glass Magistrate. ao ] 
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NECS < 


S ka ae Swaminadan: forthe -Petitioner Madi a N ae ith m De ene 
A. a :PnhHo Pa gang i fhn H an 2 so Apart from: this; mus say, tha the“ ni 
un The Public, Prosecutor, put He rm -' &ccused-has been unnecessarily-harassed.., PA 
., ORDER. --The facts as, seb forth: in“ If technically.he was guilty of Cheating, “|, ' 
tthe charge: do undoubtedly ‘constitute an^ the pthishment: inflicted ‘is Outtof- alla” y- 
< offence under’ section 490, Indiem'Penál | proportion to the offence: T. cannot help +)” 
^ :Code.’. Objection... to: jurisdiction i was ‘remarking «that the conduct of the, „coms Lc 
-. taken by the accused ‘on the ` groand , .;Plainaat, the’ eddy, is, open:to.gfave ret; 
- „that. the offence was not.dognisable hya /proach::He dealt with-pubfic Tüonies:a8 | 
^ ‘Second’ Class’. Magistrate .and:thé objéec-: if they ‘were his own, kept back:tlie com- 
.'..tion: was'.agáin" pressed: in -appeal.-'Tt.. ; plainant/s: brass svessel. and: indulged in. 





-+ was overruled, the reason’: given: ‘being. vile abuse. -. M ECCE a AT 
that. there is-imo ' distinction. -between: “The sentence. and: conviction 2are.set^ . 
“sections - 417 and. 420. ^ This~isiof course’: aside and,the order ;of. compensation jg | 
‘clearly- "wrong; -;Section: 415.-:deffnes, alBo.reversed:" LIU ne, da Bagh ME E 

. ‘cheating: It -consists 'of.two. parts (1) VEN Wes loo Conviction, set, 

- fraudulently or :dishónestly: inducing the» (f $wei&gE |t ene ai 
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 MAREDUM V, EMPEROR, 


INDIAN ¢ 


““GUDH: JUDICIAL: CÓMMIS-. 
z SIONER’S COURT. s 
“ORIMINAL AbPLIGATION No..82 oF 1924’, 
. »^Adgust 4, 1924. 
Present:—Mr. Pullan, A.J. OQ. 
d MAKEDUM—Acousn—Arriicavt 


EMPEROR OPPOSITE PARTY. . a 
Criminal Procedure Code (Act V of 1898), s. 848: 


9)—Accused making false charge against Police .- 


Officer to Magistrate not ‘trying his case, whether -, 
"protected. 

Section .342 of the Criminal . Procedure , Code. 
protects an accused person from punishment’ for 
giving false: answers, to Court, but does not pro-;. 


' cretion in this matter; 


ABTS, | 
© SHAMDASANT, Tri.re, 


is “not 


against other persons. 
illegally or failed to show a proper dis- 


. ground for interfêrenee in revision and 
-the application i is rejected. e 


s. D, Application T ejected 
| . 1 M "n 


IE 
à - =e 


tect him when he goes out of ‘hid way to & Court, .. 


which is not trying him and makes a false charge 
. against other persons. 

Application for revision: under seetions.” 
: 435/439, Criminal Procedure Code; against 


an, order of the Sessions Judge, Gonda, E 


.upholding an order: of the District 
Magistrate, : Gonda, 


vember 1923. . 


Mr. Mot Lal Bakeena, for: the Appi-.. 


cant. 

The ‘Government Pleader, 
Crown. 

JUDGMENT. —This is an ae 


"tion in revision of an order of the Sessions , 


Judge of Gonda declining to " interfere 
` with an‘. order ‘of the District- Magistrate ' 
"of the same district ordering the appli- 
cant to be: prosecuted under section 182, 
> Indian Penal Code. The ‘applicant -ïs 
~one of the persons accused of taking 
"part. in the Muharram ‘riots at Gonda 
in 1923. -When that ‘case’ was still- be: 
' fore. the Magistrate, this man went’ to 
. the District Magistrate and made a re- 
. port against the Circle Inspector of Police. 
It. appears that the District Magistrate 
e thought that. this report was false and: 
known to be false by the applicant. . He ac- ' 
" cordingly ordered his progecution under 
'seetion*.183,. Indian, Penal Code. The 
‘Sessions, Judge refused to interfere with 


<- the order. pointing out that it had been 


delayed for over dix months and it was, 
.purely an attempt to. take advantage of 
“the fact that the Judge himself had'only 
, recently taken oyer charge ‘of the District: 
° The main ground of revision is that the 
: applicant being am aecused ` person: is, 
protested by section 342, -Oriminal- Pro- 
--gedyre Code, But this Brewon.: only : 


t 


dated the 30th. No- : 


for. the 2 
. Company—-Duty to publish statements on specified 


‘BOMBAY HIGH COURT. : 
CRIMINAL; ÁPPLIOATION FOR BENE 
a ' No. 252 or 1923. i 
- :,. October 18, 1923. ` 
Bh esent:—Sir Lallubhai Shah, KT; 
Acting Chief Justice, and ^ 
Mr. Justice Crump. 


^ 


Companies Act (VII of 1918), s. 136 (1) —Banking 
dates—O mission in good faith, whether justified 


_ publish the statements specified in section 136 
(1), of the Companies Act on the dates indicated 
“in the- section, cannot be justified by the’ fact. 
-that: the omission’ was due to a change in the 
closing date of the financial year of the Com- 
pany and ‘that the officers of the Company imagin- 


The omission -of a limited Banking Company to 


“tae 2 


'" protects an, accused person in idus It" 
` does; nof- ‘protect him when he goes: out. 
` of his way to à Court which 
" trying him and makes à false charge . 
It . does not ap- 

pear. that the Dfstrict Magistrate acted. 


There is no ' 


In re P. D.. SHAMDAS juu SC NM 


5 de 


ed in good, faith that this justified a change in. 


“the dates on which the statements were required to 


be published.’ The officers of the Company are in ` 


such a case liable to bé dealt with "under. sub- 
section (4) of section 136 
Application in revision against an 
order passed by the Acting | Third 
Presidency Magistrate, Bombay. 5" ^ 
Mr. Kanga, Advocate General ‘(with him 


Messrs. Kemp and B. J. Desai) instructed- i 
by Messrs. Captain and Vaidya, for the 


Bank. : 
Mr. S. S--Patkar, Government Pleader 


(with him Mr. A. Kirke Smith), Acting ` 


Public Prosecutor, for the Crown. . 

J UDGMENT.—This application 
arises out of thé. information filed by the 
present petitioner in the Court.of the 


etal 


Third Presidency Magistrate in respect of '" 
a default said to have been committed by , 


 thé'Uniom Bank of India, Limited, and -:-- 


UE Wer Managing Director and LiAgent- B 


i 


uu 
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-SALEH SHÁH V. BMPBRON. — 50. ls 


' ander.” section:130 of the Indian’ Gom- And we, cannot “understand how this 
-panies ;Act:, ‘The default alleged “was'.comp-aint could “have . been dismissed 
that in'aécordünes with the requirements under.” section 203, -Criminal Procedure, . 
‘of section 136; sub-section (1), this limit- .Code,orhow it could be said that there: . 
. ‘ed Banking Company failed to. publish’ ' Was n5 case for process... It is quite clear 
a- statement” on the first. Monday in that the- Company and their officers 
February 1922, ‘on the, “first; Monday in have rendered, themselves- liable to- the 
August 1922, and on p Mondey ïn- penal;y. provided in” sub-section’ (4) of 
“ February 1923.. The earned -Presidency .Bection.136 of the Act. .This is the first’ 
‘+. Magistrate after hearing the parties made, 'casé ‘efits kind: brought to: our’ notice ; 
: this ordei:-—" There; is no case : for ‘and having regard to the facts stated on |! 
process." Complaint; dismissed “under _ behalf ‘of .the Company, to; the fair 
` Béction 203, Criminal Prééedure Code." attitude ‘taken "up.^ón behalf -of the 
The present application is madėś.bý: . Company and its officers and. to the 
_ ‘the original “complainant. for a reyision.. fact that: the Crown has ‘not; pressed 
.. of this order praying for a further inquiry. - for ary. further orders, we think that 
‘We have heard the parties in connection ; it wil be sufficient, under the .'circurn- 
with ‘the point arising’ in. this; applica: . stances: of this ‘case, to .note. that. the . 
tion. , The learned..-Government :Pleader “: Company . and its officers have been i 
~ forthe Crown contends that the order. of + guilty-.of a default’ under’ section -136 
. o the Magistrate is wrong, but he informs” ‘of the Indian Companies Act and have ` 
..,the Couft that under the circumstances “rendered: themselves liable to: be dealt 
- . he is instrücted, not to press for any . with, under section: 136, sub-section" (4). . 
> further inquiry into this, matter. The  Béyordithis we:do not. consider it‘essen- ..' 
: learned Counsél for the opponents, the tial under, the: special circumstances 
-. Company: and, its officers is unable to." of this-case,, to. make;- any further 
: . „satisfy us that the “provisions of section . order.’ .. eae OE, EAE 
- 1336 have been, Gemplied: with. The ex- ZE = Order accordingly. 
^ .. planation’ offered, is.that as there Wasa |... P ret Ae 
change in their financid] year, in thev.. 
. "sense that in'1922:the financialyearended: —  — ..7-. a, c rw. sees 
"^on March 31, 1922, they „put upa'siates so 2 S5 077 T a Fs 
-. ‘ment as required by;section 136. on the ^ uv MED A R^ edu 
a d Mond May Mere he fan RM UT NM a 
' ^. -Monday 'in». November 1922, “and. “shen . * Sn m E iul de d AM. cu ras 
. ,làstly, on, June 5,1923. It is -conceded, ` ` SIND JUDICIAL COMMIS- ` - 
“however, by.the Counsel‘on behalf. o*his |°." , -" SIONER’S COURT.- ' :. 
. clients, and quite properly conceded, that- .-. APPLICATION Noz138 om1921- |. .. 4. 
. ibis not possible to justify this kind of "^7, .' Beptemberl18,1922.. |. . . . -« * 
“ departure from the “provisions of section, -~ `, P resent— Mr. Kennedy, J.. C, and. .' s 
. 136, whatever be the good faith ofthe : ^ .', “Mr; Raymond, A-J. C. “>>, 
"füiceract, the Donipahy in, acting "pan zt | SALEH P t TEE 
he view that'& change in their financial ' JU PIN I A 
.,,year as indicated . above would, justifv cg. EMREROR--OPPONENT. Tai. 
' "heir action: “The? words of section 136: ggg et rn b Mun 98.1195, +.» 
ae NUM ara a eta eri PA e (Act. ), ^s. 108— T 
- are clear, and thé. only: complaint ir the Perjur j—Contradlictory statements- in cil and | 
: present case is that. at. the. proper Cale$" criminal. proceedings —A dernatwe* charge—Series 
.' indicated in that section these statements’ e dela EE RUE DINE epee both — 
` had nót been.put'up. There is no čom- `., Te is only when. the . contradictory -stäterngte 
: plaint that the statements as put up de not., in. respéct of which a prosecution for “por ur is 
‘otherwise’ satisfy 'the-"requirements; of ' inetituzed, Constitute a “series of acts’ “that an, 
. that.section.:; Weare . wholly’ unable to - err i T “he. framed ` under 'aec- 
. * .sgppreciate. :the; reasons’ „which led the. col 2] are aa Froedare Code < [m Oh. 3 
` Magistrate io make the. order. In faót. “Tho series of ‘acts réfer?ed io injsjetion 300 — — 
there is-no, defence-tó: this informg-ion, . of the Criminal Procedure Code implies "two "or - 





e. 
E 


ic fo 


` more acta connected by some more 


- 'BALRH SHAH V. EMPEROR, ee 


intimate 
‘relation than that’ of mere congácutiveneas" ‘Of time. ` 
: [p. 62, ool. 2.] : 

Two contradictory statements . recorded in two 
Utterly unconnected cases, the accused being,, 


: at! the time ‘when he gave one ‘deposition’ an 


`- approver -in the Sessions Court;'and when he gave .. 
: the second, `a defendant in. a. civil „suit, cannot ' 
^, form the basis of an alternative charge - of perjury 


: under section 236 of the Oriminal Procedure Code i 


La: 63, col. 1 

mperor y Sailendra Kumar Das, 6 Ind “Oas. 
^a 37 O. 618; 14 O. W., N. 767, Hu Or. L. J: 360, 
referred to. 

Semble.— Where an, ‘alternative. charge of giving 
false evidence is'based on contradictory state- 
ments made before different Oourts, it is'meces- 
“sary .that sanction of each of those Courts must 


- bà obtained under section.195, Criminal Procedure 3 
Code, before a Court can take cognizance’ of the 


' charge. [p. 61, col. 1.] 
Purshottam Ishvar v. Emperor, “60 Ind. Cas. 593; 
455. 834; 23 Bom, .L. R. 1, eae L. +d, 241, relied 


S Ae Ga ‘against an order .at- the - 
. Sub-Judge, Larkana. 

Mr. Bhojsing Gurdinomal, for the Ap- 
. plicant. ~. 

Mr. T. G; ‘Diphinston: for the Crown.. 

- , JUDGMENT. 

‘Raymond, A.J. C.—This is an ap- 

plication’ under section 195 (6), Criminal 


Procedure Code, for the revocation of the 


` sanction granted by the F. C. Sub-Judge, - 
Larkana, for the prosectition of the ` 


. applicant ` Saleh Shah under section 193, , 


Indian Penal Code, in respéct of contra- 
dietory statements made by him in two 
judicial proceedings.’ The circumstances 
under which these statements were made: 
may.. be.briefly: described. .:Qne- Gul 
Mahomed: Shah, the father'of-the applic- 


|. ant; was ‚murdered , whilst asleep in: his. 


a crime. 
' offence, . 


kote at about 4 A. X.-on the 6th Sep- 
-,tember 1918 and the: ‘applicant was 
“suspected of being concerned, in tlie 
. About & fortnight - after .the 
whilst - the . Police were still 
engaged in ‘the investigation the- appli- 
cant. Prontised to make a‘full and true 


; disclosure’ of the facts connected with 


the murder -provided he was granted a 
. pardon: This wés done and after -the 


applicant's statement was recorded by 


the District” I Magistrate, Larkana, four 


persons were placed on “thei trial on a ' 


*. gharge of murder of. Gul Mahomed Shah 
‘vin. Sessions: €ourt; : Larkana, after the, 


EN usual preliminary magisterial próceed-. 


. ings. . In the ja Eu Salah. 


INDIAN Casi, uc > 


EE 


Shak ` e urn drei. eol. ot Ls : 


* detail" the’ circumstances .undér. which 


` the ‘unfortunate Gul Mahomed; Shah: was 
done to death, mentioning the names: ‘of 
thé accused: before: the. 





Court, as the a 


persons concerned in the foul deed; and." 


explained-his own complicity <in the; .. 
Thurder and the njtives--that. inspir d. 
him to ‘have ‘his’ ‘own father agsassinat- `., 
ed. ` Two, of ' the four “decused were found: 
guilty by the" Sessions Court of the. mur- ` 


der of Gul. Mahoméd Shah and“ sentenó- 
'ed to transportation ` ‘ for’ life “and their 
appeals to this Court were dismissed_; 


“Now. early in 1919 after the’ ‘completion D l 
one’, Ali: - 


“of” the aforesaid ' ' proceeding 8 
"Gohar Shah who: described: himself 48A 
cousin and maternal‘ unclé of Gul Maho- 


med Shah deceased, filed 8 suit in “the e 


Court’ o£ the F. O. "Bub- -Judge; Larkana, . 


. against ; ‘Saleh Shah ‘and: his mother for |“ 
a déclaration that hé was 'éntitled to 


“Property moveable and immoveablé- ‘of 
Gul! Mahomed Shah and fer possession 
‘thereof,’ as the deféndants became dis- 
“qualified from „inheriting © 
owing” tò their being concerned ‘in: ihe 


murder’of Gul Máhomed: Shah: whose. 


death had been ‘encompassed by. their 
intrigues and'at their instigation. > 
this, case Saleh’ Shah, was examined’as 


“a witness and in"his evidence he wholly 


the property .- s 


Tn 


yesiled from the evidence given by him `’ 


Jin, the Sessions Court and denied; all 
"knowledge. of the’: offence’. at the time 
‘of its: commission ~ and: . emphatically 


i declared’ that his evidence i in'the Sessions 
"Court." was the result: ôf- 


Police- pressure 
and'that ib was not’ true. -The learned 


, Sub- Judge who was then: Mr. Banasing 


after an exhaustive inquiry came to the- . 


was! not óéoncerned in’ the murder :of 


his father and that his. evidence imthe- 


‘definite “conclusion. that, -Baleh” Shah ^.^ 


“Subordinate Court, was true and .he ` 
‘dismissed the suit of “Ali ‘Gobar. ‘An 
'appeal'was filed against his- judgment :. 


tó'this' Court, but: as will appear from ~. Lyr 


the decree the. parties arrived’ 


to ‘Ali’ Gobar “and. 


at a. 
-settlement in’ consideration of Saleh Shah: 
making a payment of about ’Rs..20;000, - 
the -- appeal “was ; 
"wWithdrawi. The nextstep : ‘was -the -pre- -,." 


` sentation of'&n application^by the Public. 


, Prosecutor for: dci peus : 


over by 


£ 


B iun 
E ‘SALEH SHAH v: EMPEROR.. 


à; tioni from’ the ‘District Magistrate to dis: 


samé Süb:Court of Larkaha, "then. presided: 
CMT. Thawardas’ for 'ganction to 


| prosecute” the" ‘applicant’ in "respeot- of! 
the: ‘contradictory ; "statements -made' by' 


. against Saleh’ Shah: under section, 


' sanction - to : the “Subordinate: 


him in: Sessions Court .and-in'the Sub-- 


„ordinate Court. and sanction has’. bzen 
accorded “by. the Sub-Judge; authorising " 


the "institution ‘ of'- criminal’ “proceedings: 
193: 
Indian -Penal Code, “in respect - of’ fuit 
Statements set “out- in his” ordér ' on’ the- 
ground “that one of-the, other of them: 
is: false‘or: the- applicant,’ had ' reason > to- 


a; ‘believe to be false: 


-The necessity’, ‘for : the ‘applica: te. 


Judgzé, - 


- Larkana; is demonstrated‘by the - judg-- 
«ment in, the, case of- Purshottam Ishrar' 


V. ‘Emperor (1) “Where: it ‘was held that 
where 'an alternative :charge of giving- 
: false evidence is’ based on contradictery , 
; statements’ made before different Courte: it' 


is necessary, that sanction of each of these 5 
Góurts must’ “be obtained. tander ` section: 
195, Criminal! Procedure’ Code; before a 


i “Court can take ‘cognizance of the charge., 


.Bubêrdinate: Judge’.‘is;. 
. marked, 
a tory statements - made ‘by-the applicant’ 
“in his Coürt and that ’ ofthe Sessions: 
; Judge. Both ‘of! them. were undoubted: . 
''lymade'im a ‘judicial. procéeding.::’Tae* 
? prosecution: "theory ‘is that/asit "18 : diffi 
i cult’ to esiablish-. which... ofthe twot 

statements is'/false the charge against" 


B 


- We'are'infornied' "though : ‘there ‘is no^ 
NG indication -of itin the paper-book that. 


&'&imilar application: for sanction “was | 


.. made :contem poraneously to the: Sessicns ». 
-. ' Godrt; “Larkana? which has'also. granted 
- ib; "after! the- disposal of the“ Application’ 


by ‘the Subordinate Court.” 
"Now. the sanction : o by the: 
‘as-T. have .. re- 


in- respect : of- -two contradz-' 


thg.: applicant. must ‘be - one” under.se2- | 
tion 236, Criminal Procedure Code; ard. 


` this is. the only’ section under which gn? 


` alternative charge can be framed. To. 


p, Cr. Ls J. 241 


attract the' applicability. of: this secticn 
' in'this case. and- justify:g charge in the’, 


dup oasis, 


brs! 


` 


` altérnative: d can oo fraitied under’ 
sectior: 2386, ' ‘Criminal Procedure: Code; i” 


'The interpretation: 40: be attached: to" 
the words.“ series of act&" used in’ Bectión- 
236; Criminal Procedure Oode, has béen 
laid ! down 'in-. the "Full ‘Bench case’ Es 
Purshcttam I8hvày v. Emperor: (1): 
was held in‘the' case that although" z. 
statemant recordéd: under ' section 164; 
Criminal, Procedure Code, is not- evidence 
in a stage of- judicial procéedings, but: 
comes - within’ the. ‘meaning ‘of the” words” 
"evidénce ‘in’ .any -other: ‘case” “used - in^ 
section 198,” Indian: ‘Penal, Code; it -can- 


. be linked. with; a “statement which “ig 


evidence in “a Stage’ ‘ofa judicial pro~- 
ceeding: following on the investigation? 
60 that: the two can. be said to «be 'a: 

‘series- of acts” ‘on’ which an; altérna-- 


, tive ch&rge- cah. -be: "framed under gee-' 


tion: 236," “Criminal, ‘Procedure "Códe; of. 
intentionally. giving false evidence tinder: 
section : ‘198, Indian Pénal: Code. --In^ 
the present: case"'tlie stages-wherein the: 


two" apparently árrecóneilable ‘statements’ ` 
V were, ' 


: made, - 
ithe 


vare: "entirely? disconnect-" 
ed; ^ériminal: "trial 4 wherein, 
that:bad: committed the- murder’ of Gul: 
Mahomed‘ Shah’ wasi: distinct’ from the* 
civil -saii ‘filed. by Ali © -Gohar? Shah? 


. Had :ths: suit hot: “been ‘itistituted theré ^ 


would ‘zave been. . no’ Occasion.” for' thé 
applicant to" make! any' 'Stateémént in? 
Court'.and: the ' ‘fact ‘that: he: diBowris ' 
“all. knowledge of: the -murder ‘in his ' 


evidence in . the ' "Civil Court cannot, in^ E 


my opirriori, "by any -stretch of language“ 


the: yh 
point’ “ab igsues was 185: to: the- persons“ - 


‘be ‘deemed. to fall under: the category ofa". .. 


' series of -acts :” because: it: contradicts ' 


his: previous, statement -in “the Sessions’ 
Court. In the case-reférred to above = the 
question: arose whetherthestatement/made" 


bya witness om oath. under .section 104; `, 
* the” 


' Criminial: “Procêdure "Code, during : 
-course : of. a -Policé? investigation: ‘and a: 
‘statemert.made by the same witness ati: 
the trial- contradictory eof: the: previous 
one constitute a^'series-of acts” ‘within’. 
of: section 236," ` Crirhinal, 


the. meanin 
alternative it is. essential to- ‘remember’: "Procedu-e: des ‘> ‘that an “alternative” 


that-it..is only’, when “the: eared 
constitute, a’ series fof acts” that:- 


* (D«60 id: Oas, 50; 45 B. 834; Li. 


E IS qul E e Xy 


"chafgé. zould under that. section “be 
framed in: respect o the statements:ánd'it* 
was‘helc that it could as there was & coma ‘ 


*. mon reletion pb g Police: be 


^ 


H 





| BALEH SHAH V. EMPEROR: ^ 
^ n, as enquiry-by the Magistrate pre elinit- 


"n mary to commitment and ‘a: final trial ‘in 


-the Sessions Court and to. the statements ., 
: made at. these different stages the words. 
' “series of acts” would be applicable.’ 
Further as. remarked: by Macleod, O.: J. 
EAE series of acts means twd or more 


.. Bets connected together by some common. . 
. relation. 


Clearly a statement on oath: be- ' 
fore a Committing Magistrate anda state- | 

- ment on oath at the. trial of the sáme- 
' accused on the.same- charge. would eon-, 
" stitute & series of acts” T am prepared to 

concede. that, the statements of the appli- 
" cant. in' the Sessions Court ‘and in’ the: 
Sub-Court: are diametrically opposed to 


eaeh: other but I cannot conceive a .com- ' 


. mon relation’ between the two statements - 
or anything approaching the relationship,” 
existing, ‘say; between a statement in: 
. the Committing Magistrate's Court that A, 
has committed the murder and a state; 
ment inthe Sessions Court that A has. 
not committed: the murder:, The crux 
of the enquiry in the Sessions Court was 
whether the accused named by the appli- : 


* cant were guilty of the murder of Gul” 


Mahomed Shah, the question. before: ‘the » 
civil Court ‘was whether the | applicant ` 
‘himself was also.implicated in- the mur- 
det, and though no doubt in both. “the 


inquiries the circumstances leading tothe . 


- murder of Gul: Mahomed. Shah formed: 
‘the subject- of investigation, the two . 
statements. could not be described yas 
-“geries of acts’. As, therefore, sections 
236, Criminal Procedure Code, is the only: 
- geotion that provides for the framing. of.. 
a.charge.in the alternative.and as, in, my 
. opinion, an alternative charge would. not; 
- be justified in: the present case as thé’ 
‘Statements made by the: applicants in the - 
“Sessions Court and in the, Civil Court’. 
do; not fall. under the category of a.. 
"series ‘of, acts”, I would revoke the: 
sanction gramted for the prosecution of. 


. ^ the applicant. 


.Kennedy, J. C. inet confess that 
Tam in much, doubt as to this matter, 


i , but on the whole I do not'thihk J ought 


i tb differ.from the opinien of my colleague.. 
» The ‘difficulty arises.from” the fact that,- 
the pwer of the Court to charge and,con- 
. vict au accused person: "who has made ‘two 
_ BEDAN LE. minau paoi 


u^ 


i uu 


- nés 


E Tol. 
i R A 


“taining which- of the aa 'state-. i 


ments is false, is put beyond doubt+only : 
by the Illustration ‘to, Section: 236 ofthe 






ts 
[i 
E 


Criminal Procedure Code and thé form in ae UCM 


the Schedule. 
itis notto be wondered at if the Dosen 
of the Cóurt are ill-defined: : 


“I the powers of ihe. Court are "88: the ï ; ^. I 


_ prosecution wish’ ys to.assert, then, the” 
“result ofthe assertion is to create a new 
, substantive offence which does not OGCUT ` 
in,the- Penal Code; namely “ Nengiver 
.Sation".- In ahy. case wheré the -same - 


-man has advisedly. made on oath two con-* 
-tradictory statementshe ‘is’ plinisiable. ^ 
To hold this would be to lay down that in 4. 
no-ease'wás a perjurer .to: change | his ..- 


mind" and to' tell the truth. ” The ` law 
would, therefore, compel the giüner to. 


"abide by his sin ‘and. would- offer chim ‘no. 


opportunity - -for penitence. "In thé. ab- 


Itis ire that thé dictum of: "Pratt; P" 


vin Purshottam Ishvar Amin X: Emperor, 


(2) tends to support that view; But that - 


dictum was nót necessary for the decision ` 


In such a state of- affairs 5, ae es 











to 0x 


".gence of clear authority : ; that > this: ig the ^^ mes 
law 1 should: ‘hesitate’ to. -bronounce ito = + 
' guch. ` 


-of the: case before him, and. it does not ^". 


appear that anything in' ‘the. judgments ` 
of the other J udges supports ih, 

No doubt, any. two acts may form à. 
.8Series- if you choose to` regard them as- 
“such. , And it.is arguable that, two, acts | 
of testimony by the same. man. constitute’ 
& series without more, So dotwo- acts of 
homicide at the interval ofayear. Would, 


it be permissible: to chargé .the agéused. ous 
“in the alternative in such atase? st E 
JI think there is much to be said ‘for n du 

_ view that the series of acts referred: ‘to in ` 
section’ 236 implies-two' or more acts con- ^, 


‘nected by some more intimaterelation than 
that of consecutiveness in time. This view © 


“is 'also supported by. the example. The two’ E 
. acts of ewearing.referred to therein occuf  '; 
one’ before the Committing . Magistraté; No 
“and, one.in. the, Sessions: Court: 80, there.” 

‘is this connection bétwéen them. that they! ^; 
| occur. in the.preliminary and. final stages, n 


of. the same trial. : ‘Here there. is a clea’: . 
connection’ other -than temporal and “I, . 
think there could e'no doubt, that two, 


eJ. agl (P. A 
d 
: à AN V aN 
A tog VOR DLE ME ; 
3 : is 
i 
1 
1 


60 Tod, Cas. soar 22. Bom. UR. E a ^ DS 


n 


si | ? ae ^ eU Ld 
b* de 8 s^ x 
saga 38, £ "s US iniri Tn MAC " uos ue 
Tre in " > an uy m Uds A erm TM eq ad " E 
" ic DET EE As ae NUM QU IUE ET QUEM AN ES Sen os à E 
WeLS2]. «27 . ila c. qNBIANOGABHBAS C lee B8, ^ 
“ary SHEO RAM P, Il) MEME I NMTLEM TEN 
zi E Y Pun i sr A Done r N ae ee TM E PAL Bett aie v s e 
such acts of ‘swearing, ‘would forrx;& - for perj ury, in ‘the alternative écessary. 


series.” Birilarly in: the : Bombay case ^^ But :as, I have’, said: there’is the: best: 
quoted above the two: acts’, occur one in authority ‘the other-way: T think, there- 
the Police investigation. and one; at the: “fore, there is.much'to- be!said.for; the $°- 
trial of the same offence. |... ' . ., v : -viéw that, the -two acts’, of Swearng,: | ° 
I cannot‘find in the hooks «any case rin, must be, closely connected. ^ l.do.not' ^ ` 
‘which two. contradictory statements fo-m-.. . say: that the examples '"exhaustive...I. 
ed'the basis -of a icharge- when those > think it quite ‘probable, ‘that a „charge, 
contradictory. statements were. recorded. would lie,in respect of two- -contradictory . 
„in two utterly unconneMed casesiag heré,~ statements madebya, witness in the'cdurse ` 
"where the accused was at: the time’ when: ofiwo succesiye Session trials'of different. 
he.gave oné.;deposition “an “approver iii: ‘batches of accused forthe same or. closely . 
the Sessions Court:and wheri-he gave zhe. > allied'offenges:, But Làm nòt- fully -pre- ; 
|, Second, a defendant in a civil suit..." pared,tó hold in the present, case .that;the .. 
- `; The present-case is of course a bad ake.” act of swearing in the Sessions Court and : 


ee 
+ 


`- If'applicant's deposition in. the Sessions; the act of swearing “in the. Civil Court 


Court was false'he assisted: by false “evi=.: forma séries., I, therefore, agree with the ' . 
|, dence in getteing two persons. sentenced | -proposed: order, ,with “the understanding ., 7 
` to. transportation -for life.’ If his stete-. "Aligt-this.order is no bar to the prosecution 

ment in the Civil Court was false he's&c- ; obtaining ‘sanction and prosecuting:on “ < 
. “ceeded in retaining by such false éviderice':, either of the alleged statements. : My col- . - . 
` an estate worth several lacs, on the other, leggue agrees with this-last part, MM NP EE 
-` hand even in.this- case much ;inedns Dads Ju aT Er ^ AE 
. , venience is likely to be caused ‘by: pror’ n, 





Baci ees Sanction revoked, : C 





~ ceeding in the.alternative.. Suppose, the «- a KN A ee. eee 
: learned.Judges who decided: Emperor ay, T 7 js 0. ee tt ee fate S, 
Sailendra Kumar, Das, (3) laid down: 4 5c is Lon So Ta OE, 
. what itis: argued they laid down... They? 24 NG es NA x 
. are Bench of»which noione cán ;speak.: o ae QT MEM M aa SEU 
' otherwisé than with, deep respect! [Eib 9025840 55 8 2 uou TES NA, 
is essential (asI do not think itis essential). = . oo, um c 8 sud Ad 
f6r. the sanctioning. Court to come. to! ^ se, y DU m j 


Et NO Di 








ESA ee th ta 


7. the conclusion. whether the statement <. Aten De trad mA v UE D LT > 
‘made before it,-is trüe. or false, then ‘ine a, AH E RIGE ; SET YO HN 
> this case you would:have the Subordinate“... ^^? 7 < March 10 1993, pa 922. EM E 
: Gourt compelled to express, its view. ‘on: OP regent: —Mr." Justice M, ti 3 MGE E AES 
. the correctness of the finding of. his, pré“: - :SHEO:RAM AND ANE e ioe ene a 
*. decessor in the ¢ivil-suit'and: the correst- i cr kr. PETENG Ga S ee oe. $ kde 
i ek tae Gree oro Ansion Coutts > © oto Sar Des Na T aS 
,, BAd of this Court in the criminal MALET l EMPERÓR Praon i wit a ae 
* Oóntrariwise the Sessions: Court «would: sanga AES EROR. SELGSPONDRNT a take Ns 
, have.to ascertain whether the "judgment ^ of 1878), 5.70 (12)—Opening closed poo ru PACA 
in: the Civil Court (which: might' have’ ^—Irrigaton of fields; whether sufficient. «5... * 8. 
: "been that of this - Court). -was corrects’, eio rhe Indie con) "ud" quen section 10 (13) Tu 
This would, be ungeenily, ., ~ “a. 7 ^. opening’ an butek closed mdr ae gach, for e : 
-AS I have -said I do not. myself thinke spao Canal Authorities; “when the #nly fact against. ^. '. e 
that‘ any: such duty lies jon the: sane. ;, alor. oe P irdgated his, Belde swith, the canale, ee us 
` tioning. Court. I 'should-say “that: alls‘, Criminal revision,:;trom: an order. Dh Wu 
tho; District. Magistrate, ,"Rohtak dated." .. 


- 


that: was necessary:for such a Coust was’! 
 Aosse whether ‘the two statements were, ihe 9th Novembey 1929. MD 
. irreconcilable. and whether he other” | Mr. Shineair-Chand, for the Petitioners. o- 
' elements Suid: ny A uu ,JUDGMENT, 0 rim inal. Revision’ 

, (3 8 Ind, Cas; 476;-37.0. 018; 14 C: WEN, 35. 299. 1716-and 1717 of 1922 are.connected 
TM a D DM D IM P: =< and shall be disposedof by.ong ‘judg 
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Sve ; the ‘sentences. 
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| AMIR- -UD-DIN v. EMPEROR,’ 


“mbt “The: ‘petitioners “in * bath area 
' cases were‘ charged with’ ‘opening :8n: 


* outletof tater which-had’ been closed: n 


“under the orders of the Canal Authorities, 
and; ‘on conviction under section 70 (12). 
“of Act VILL of -1873, “were sentenced by'- 


i "tlie. Trial Magistrate to pdy’ a fine of; 


. R150 each in Criminal Revision No:1716^ 


pur vai a fine of, Rs; 40 “'egch in the ‘other, - 


"On! appeal: the ‘learned: District^^ 
E upheld the" ‘Convictions - m. 


The petitioners: have now come up’ in^ 
révision to this Court,’ and" thiée paints‘! 
have been urged: by. the. learned: Counsel, : 
"appearing on ‘their ' behalf,’ viz., (1) that” 
theie-is.no direct eviden 


niisjoiider,-and: (3) that after the wit 
. nesses-for the -prosecution were examned : 
` the accused were not asked -to«-explain- 


. ^, the evidence ‘against ‘them, as required. 


- .Procedure. 
_« to, discues all these points in detail in 


. "by Section 342 of the Code, of Oriminál. 
-I do not think, it “necessary... 


this judgment as I am clearly ‘of opinion. 


that, the, petitions must’ succeed on the ~ 


, first point alone. Ihave. carefully gone: 
“ through’ the record and do not find any 


: évidence in support of the fact that the 


atitioners were’ guilty of opening the 
a Themeré fact that.the fields were 


‘ irrigated, by; the accused” is. not sufficient | 


ES ` thor. principals are: undoubtedly guilty. ». 


to show that ‘they had also" à- hand ina 
opening the: outlet’ in in, question, . _In fact” 
the learned: District agistrate himself 


' observes :in' his .judgmént “that :t^is 


difficult’ to obtain . evidence ' in such’ 
eases and remarks. fürthet-. that, if the. 
‘agents of tlie: ‘petitioners broke the rule 


E do not think’ there isany warrant, for’ 
stich a ‘proposition, - -and in the: absence | 
- of any evidence to the ,coftrary I must? 


. hold thet theeaccused are not: guilty: "of: 
` the offence . of. DE ‘they have been! 


‘charged. 
"X acest ‘the revisions andé acquit. ilis, 


NU ‘The fines, if paid,’ sh 1 be fe-. : 
< funded, : 


YNE Petition? alloied; "| M 


"WT dasi 


. `, have been forced-to go against her will: Th 


in proof Of. 
the'¢harge-under which’ -they 'have? beer. 7. 
* cofivieted:;;' (2) that the trialavas bad for ™ 


k clothes and. there is no-evidence-thatthe « 
. appellant. was < injured, -88:. he should - 


4 
d cur Ea 
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LAHORE HIGH COURT. dT 


“CRIMINAT; CAPPEAL NO; 767:0F 1922; / 
. "November 94; 1922.: 
` Present: — Mr. Justice: Le- Bosio 


"AMID: “DIN QoRiGt APPELLANT - - 


versus: 


| EMPEROR-—Rospospienr, E s 


Penal Gode (Act. XLV of. 1860), 7s: ST8—-Rüpe," ` 


nof of —Probabtlities of case. 
ecused was ‘charged with rape ofa girl of, 
nd in a place where the girl could Bot: easily 


‘no physical proof of the rape, and- .the inférence - 
i from the medical evidence.was that at. the time of V 
“the alleged offence the girl was not a.vir 


Held; that the' offence had nok „been established d 


against the’ ‘accused. M Lá 
"Appeal.: - t 
Mr; ‘Sagar Chand, for the Appellant’: 


spondent. i 
| JUDGMENT: <The: -appellüni" has ? 
been convicted of rape‘of-a girl'of'17. 


‘The léarned Magistrate has described the <. x 


scene of the-alleged rape, has.shown how. * 
| insccessible it was, but has Bwallowed.: 


'^with ease all.the great improbabilities. of . 
the story, ` E 


There if no -phiysical-proof‘of: ithe rape; 
indéed:the inference from'^the. médieal `. 


"evidence is that ati hec time ofthe. 


alleged offence, the girl was not a virgin. ^ 
No:trace.of semen ' was found 'on “her 


have been, if the evidence of PW. No.: 
3i is ‘truthful: E 4 

-I “do. not. believe that the girl. was. 
forced into the magbara; she. must: ‘have ^ 
.. gone-there willingly.. It would take eonz 


“siderable effort. to’ force. a girl of? 105: . €. 
‘through a low: arch only 3 feet: high, it. , rd E 


she were a resisting.party.. . 
- In addition, : there is a’ discrepancy | 
regarding, the ‘stick used by ‘the . witness." 


Nura and the, whole case ` strikes’ me- as : zoo 


false. - 

“I Gore t the appel and teuit, thee, 
' appellant.’ 
AOE. K- - Appeal accepted, - 


ere"was ^. 


“The. Public Prosecuior, for the: "Re- E eu 


-r 
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` SANTI LAL v. RAJ NARAIN, ; Yu 5 
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“ALLAHABAD HIGH COURT. | 


Bxnourion FIRST. APPEAL No. 299 OF ve 


. mortgagor ‘should 


' signad at any rh 
: + tion 153 of the e; [p..66, col. 2] 


h i Sandal, for the. Appellants. 
‘+ Mr. 


-the 


< “May 123, 1924." wo 
Present: — Mr. Justice. "Makérjee- acd: 


ie ‘Mr. Justice Dalal. 


Zale SANTI LAL AND. ANOTHER— ` 


4 teT8US - 

i e NARAIN AND ANOTRRE— DEORE, 

e. Horns — RESPONDENTS, | DL 

"Ciril Procedure Code (Act V-of' 1 908), s 158;- 
0..VI,r 12.0. XXXIV, r. 6—A mer - of 
pleadıngs,. object of—Pending suit-F'resh defence, 


~ whether can-.be. taken— Court; . discretion , of— 


Recovery of ‘balance due on mai a aia 


-for personal decree against Morgan, form o*. ` 


Whsn a suit is pending, a: 
rmission of the 
ash defence to the suit. [p. 66, col. L], 
“The ‘object of amendment of; -pleadings '& to 
determine the real question in controversy ‘between 
ies. -[ibid.]' ‘ 

The matter of allowing amendment , ‘of ead. 
kay entirely within the discretion of the four. 

i 

There is nothing in 0. XXXIV,r '6 cÈ HE 
Civil Procedure -Uode which requires thai. an 
application for . penal: decree against the 

ə in writing, much les is 

thare anything to show that 1 application akould 


sfandant, wita the 


< bá signed by.anybody. [ibi 


- Even assuming that a written a studied: is 
necessary, such application may be applica 30-be 
2 of the’ proceedings under aec- 


Execution first. "appeal from a doeras 
of the' Subordinate Judge, Agrà: dated ' 
the 7th April, 1923. =- - 

Dr. MEL dodi iid Mr. M L 


N. P. Asthana, for the ‘Respondi 


ents: "- 


J UDGMENT. — The facts Siete. 
given -Tise“to this appeal. are briefly as 


' . follows: -The -decree-holders, who are: 
` the respondents in this appeal, brouglt’: &c 


‘ guit of mortgage and obtained a’ decree. 


" 


In execution. of thé decree the’ mortgsge- 


‘ed: property. was sold and on’ 29th: Maz ch, 


1921, an application was made. to the 


: Court under O0, XXXIV, r. 6, Schedule 1 


of the Civil Procedure Code; 
passing of &:money-decree against the 


for the 


mortgagors.. The judgmeut-debtors; who, 
are the appellants in “this. Court;:fled.". 


- objections to the: granting of the appii ca- 


tion, oncè'on 30th April; 1921, .and tien 
on 7th May, 1921. -In fact; the ‘objecziins 


` ‘were that. the application was barred: by- 
time and the ka hole had eared 


a a area 


i "was tirhe-barred. 
J UDGMENT-DRETORE—APPELLANTS DR 


ourt, may, ‘be allowed to aké a c 


^ 


OASES. |^ Gps To OB 


uU 
à 


Ls 4 j | : 
the nodos without: givitie 'eredit for all 


the sums.realiséd and without calctlating 
the interest by the ‘proper. method: ~ The 
lower Court decided the question of. limi- 
tation: alone and held: that the ‘application 


ferred to this Court, and by: a judgment, 


- which “will. be’ found printed at pàge 
- 82 -of A..L."J,, Vole. 
: Maly. Santi Lal D this Court ° allow- 


'21, Raj: Narain 


that the 


| ed | the. appeal, ‘holding . 
Thereafter 


applieation was within time. 


the: {judgment-debtors, who were: dis- . 


satisfied with the judgment of this Court, 
presented an application for permission 
to appeal to His , Majesty in: Oouncil. 
That application ^ was- granted and the 
-order of this: Court will be “found 
printed. at page 686 of the same volume'of 


v J., Santi’ Lal: v. _ Raj, Nardin 
(2), : | When the. ' case “went. back 
to the Court belów to- find out: what 


‘wag the amount really due to 'the' decree- 


holders and thereupon to frame .& decree, 


' the judgment-debtors came forward with - 


a fresh objection on 20th March; 1923. 
"The objection taken' was that the applica- 
tion for a personal decree was not pro- 


f perly signed: It appears that it was not 


An appeal was 'pre- - 


‘signed ‘by any“ of the ‘plaintiffs andthe |... 


. legal practitioner, Babu Kanhaiya-Lal, who 
signed it, held no vakalatnama on ‘behalf ` 
- Sof the plaintiffs. The: Court below held ` 
` that this objection, could not. be “heard as 


it. was barred on ,the principle -of res- 
judicata. The judgment-debtors have 
oome to this Court again and the conten- ` 
tion is that there can be' no res judicata 


"by implication i in ‘an’ execution proceed- 


Ingo e 

"On behalf of the 
order of the Court: below has been soughit - 
to be supported both on the ground ‘on 


“which 'it*proceeded in the Court below 
arid: also on the ground that the &pplica-., 


tion,! dated 29th ‘March, 1921, W48 not 
required: by law to be signe ‘and ‘at any. 
rate. the; objection bn tig effect had béen 
waived. . 

"The first Ng us -be decided is 
Wwhethet the pleat : res judicata is sound. 


A 19 Ind Cas: 8, 21A. L. J. 37; (1933) ^. i Re 


^) 19 Tu Cas. Bt 21 A.L. 5.886, ToO, KA 
L: R, 832; 45 A. TAL; 525 41 LR. (A)199." : 


E tha 


* 


i 


, taken. 


.066 — 
| SANTI LAL V. RAJ NARAIN. 


Wee think it is not. "The application, 


which was pending in the Court below, 
was the same application, with respect 


- to which the objection: of 1921 had been | 
When it went back before the 


Court again, to dispose of the remaining 


|^. objections of the judgment-debtors, fresh 


.objéctions were taken. .To.argue by way 
‘of analogy, when suit is pending (the 
application isin the course of a suit), a 


» defendant, with the permission of. the 
' Court, may be allowed to take a fresh, 
. defence to the suit. The matter, hawever, | 


would be entirely in the discretion of & 
Court, viz., whether to allow an amend- 
ment to the’ written statement or not. 


. The law on the point is laid down in. 


O. VL 6 r. 17 ofthe Code of Civil Pro- 


cedure and the matter is entirely within” 


the diseretion,of the Court. The object 
of an amendment is to determine the 
realquestion in controversy between the 
parties. We, therefore, are of opinion 


. that the plea of res judicata taken on: be- 


Je half of the decree-holders, plaintiffs can- 


. boumi te 


not be sustained. 


' Coming, however, to the questian now 


raised in this appeal, we.are of opinion 
that the application of the decree- 
holders should not be ,thrown out.on 
the ground taken by the judgment- 
' debtors. . < x ; 


.. The application. was, as 


r. 6 of the QOode' of Civil Proce- 
. dure. There is nothing in that, rule. 
. which requires that an application- 


to the Oourt should be in writing, 
-much less is there anything to show. that 
the application should be signed by any 


body. All that the rule. lays down is that. 


the Court is authorised to pass a decree, 
where the judgment-debjor is personally 
ay the balance. Under the 
circums es, the fact, that the applica- 
tion was not signed by the decree-holders, 
will not affect tht, case. : | 
From the facts of the case, already 


, Stated, it will be seen that it is not the. 
^ ease that the decrec-holdews repudiated 
?o.Qthe action of Babu Kanhaiya Lal, who, 


pore. te sign the,applieation on their 


beha]f. On the other hand they entirely 
‘adopted the application. made on 
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already“ 
' stated; one; under O. XXXIII, XXXIV,- 


. prevent 


their . 


: behali. They resisted the objection . 


K - x - too 


preferred by the judgment debtors in.the i 
Court. of first, instance and filed an appeal. 


in this^Court. When the case went back 
they were prepared to pioceed on the very 
application whiclf had been filed on 29th 
March, .1921.- i i 2 
Assuming, however, that a written ap- 
plication would be necessary on behalf of 


the decree-holders, such application. may, 


certainly be allowed to be signed at any 
‘stage of the proceedings. Under. section 


153 of the Code of Civil Prceedure the ` 
Court is authorised to amend any defect’. . 


or error in any proceeding in.a suit. If 


the application is oflered to be signed by: 


the decree-holders or any body on their 


behalf, authorised to do so. we see no, 


reason why the application should not be 
allowed to be signed by them, by way of 
amendment. - 


It appears that Babu Kanhaiya Lal, . ; 


. Vakil, who signed the’ application ior 
the décree-holders, appeared at a certain 
stage of the execution proceedings for the 

,judgment-debtors, i 


We have heard it. “We find that he was 
engaged for a particular purpose, vz., io 
file an applieation objecting to the execu- 
tion of the decree under section;47 of the 
Code of Civil Procedure. 
' tion was struck off ior default of prosecu- 


the restoration of it. "Ihe application 


was finally disposed of on 22nd December; i 


1917, and the purpose for which Babu 
Kanhaiya Lal had been .engaged came to 
an end. There was, therefore; nothing to 
Babu Kanhaiya Lal from being 
engaged on behalf of the deciee-holders 
for making the ‘application under 
O: XXXIV, r6 of the Code of Civil Pro- 
cedure. < n 

We are satisfied that, although the de- 


cision of the Court below on the question: 


of res judicata was not right, the Court 
was fully justified in brushing aside’ the 
objection of the judgment-debtors.-  . 
We dismiss-the appeal with costs, 
which will include Counsel’s. fees 
in this Court on the ‘higher . scale, 


' We hope the matter will now be expedit-. `, 


ed. '. : Paes DNO 
'K. 8, D, ~- Appeal dismissed, ` 


|| 


C His vakalatnama, on : 
‘their behalf, is dated 21st June 1917. 


That applica-- 


. tion and he madè another application for: 


x 


die ag 


.* SECOND CIVIL | 


| naragyanan Chettt v 
: Ind. Oas. 217; (1918) M: W. N, 103, followed. 


^ "Kuppusami . : 
'  Bppear to have been ‘some negotiations 
. regarding a provision for suitable main- 
. In 1890: 
, Exhibit I was executed by. whick the 
‘surviving co-parceners gifted to. Ala melu. 


Vol MN M 
NARAYANASWAMY 7. THANGAVELU. ; 
MADRAS HIGH COURT... 

PEAL No. 506 OF - z821. 


January 22, 1924. 
Present -—Mr. J ustice Venkatésubba 


l NARAYANA SWA DEVARCTAR 


md um ey 


- THANGAVELU P. PADAYAOHI- 
DRFENDANT— RESPONDENT. 


Registration Act (XVI of 1908), s -Ún 


regis istered deed of yift—Admissibility in erdence . 
u 


ature, of donse's possession—Construction of 

deeds—Maintenance deeds—Ga4ft - d aic OE 
rights ` 

An unregistered deed of gift. confers no title on 


` thə'doneə, but if he has been in‘ nae ee longer 


than th» prescriptive pariod, deed may be 


' admitted in evidance to ascertain the nature and : 


character of donee's possession. : | 

Varada Pillai v. Jeevarathnammal, 53 ma. Cas. 
901, 43 M. 244; (1919) M. W. N. 794; 10 5. W. 
679; 94 0 W N. 346; 38M: L.J, 313; 18 A LJ. 


(7 274; 2U P.L. R. (P. "C ) 164; 22 Bom. L. R 441,46 I.. 
TA 285 (P. C), and Nàdepena, Appamma v. far pelli 


Chinnavadu, 79 Ind Cas 510; 45- M Lie “667; 
(1923) M. W ON, 825; 33M. L: T 146; 19L V. 37; 
(1924) A. I R. (M) 292, 47 M 203, referred te 


There is no warrant for the proposition that in + 
, maintenance deeds the words “with absoluts -ights,' 
“rete,” ought to be construed in'a manner. diferent 


from the way in which they would be ccstrued 

d thay occurred in other documents 
Jageswar Naraw Deo v. Ram Chandra Dicit; 23 
"C. 670; 231 A. 37; En 6 *M. L-J. 75; 
12 Ind. Dec. (N 8 y s )and Muthu Veakata- 
uthipanduranga Na du, 51 


` Second appeal agairist the decree ef Hd 
. District Court, South Arcot, in A>peal 


Suit No. 48 of 1920, preferred against the 


decree of the District Munsif, Maanar- 


gudi, in Original Suit No. 87 of 1918., 
. Mr. T. Narasimha Aiyangar, for the 
Appellant. ` 

Mr. T. V. Muthulerishna — far the 


` Respondent. 


JUDGMENT.—On the sae ot 
in the year 1885, here 


tenance to his «widow Alamelu. . 


certain portions of family property in 
lieu of her right to maintenance. She 
was in: enjoyment. of the “property from 
the date of the deed till her death. The 
qotendant is now. in occupation xt UM 


x 
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-no-title’ on Alamelu: 


“ sell, 


-ete.,’ 


“qa 


M der “a Will T Aby 


Alavielu. The lower Courts have found 
that the Will is genuine and that enone 
mus; be accepted... 

The question to “be decided is, did 


“Alamela have an ‘absolute interest in the 
_ property? On behalf of the plaintiff ig is 


argued that the deed of gift was un- 
registered and could consequently confer 
This argument is 
perfectly correct. ‘But Alamelu‘ was in 
enjoyment of the property for over the 
statutory period, in fact, for about 28 
years. Exhibit" is not operative as a 
deed of;gift*as .it was not ‘registered. . 

But to ascertain thé nature and character 

of Alamelu's possession, the deed may be 
looked at—{See Varada. Pillai v. Jeeva- 
rathaammal (1) and Nadepena Appamma | 
v. Stripelli Chinnavadu (2)]; In the deed, 

what do we find? The recital is, that 
these lands were’ given to Alamelu with - 
abso_ute’ rights- including the right to 
make "gifts and alienations. For 
ascertaining the nature of the right which | 
she was. setting ‘up; thé recitals in the’ 
deed may be referred to. The document 
was properly admitted in evidence for 


' this purpose.and the finding. ‘that - she 


perfected her title by adverse ` ‘Possession 
is not open to question. 

Tken it is.said that'in maintenance 
deeds the words “with absolute rights, 
ought to be construed in à manner 
different: from the "ay ‘in which ' they 
woull: be construed ‘if those’ words 
occu-réd in other documents. I do not 
thinE there is any warrant for this pro- 
position. In fact, in Jogeswar Narain Deo 


v. Ram Chandra Dutt (3)'and also in 


Muthu Venkatanarayanan Chetty ' v. 
Authipanduranga . Naidu (4). similar, 
contentions were” overruled, : 


In the resujt, the appeal Jails and is 
na with costa, 


me “Appeal dine 


2x 
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a 
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B 


0; 45 M. L. J. 667; (1923) M. W 
146; 19 È. W. 3f; (1924) A. LR 
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LAKHRAM SINGH V. SERO PRASAD, f 
ALLAHABAD HIGH COURT.. 


-'SECOND OrVIL APPEAL NO. 1216 oF 1920. 


April 20, 1922. 
. Present :—Mr. J ustice Gokul Prasad. 
» LAKHRAM SINGH AND OTHERS— ' 
 Darmspawee APPRLLANTS 


ersus >. 

e » SHEO PRASAD AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

`` Hindu Law—Jount family—Sale by managing 


: ‘members —Legal necessity for portion.of amount— 


- Bale, validity of. 


"Where a portion only, for instance, about threes- 


fourth, of the considaration for a sale, effected by, 


< ths minaging mombers of ‘a joint Hindu family is 


found to be for legal necessity, the Courts will set 


aside the sale as regards the share of the property, .. 


of th» member contesting the sale, on his 
‘of a proportionate share of the amount 
be for necessity. 


ent 
ound to 


Gobind Singh v. Baldeo Singh, 25 A. .330 A. W.’ 


. N.(1903) 57, and Nathi Ram v Kanhaiya Lal, 80 


' District Judge, Benares, "dated the 26th 


Ind. Cas.. 228, relied on. 
Second appeal from a decree of the 


- May, 1920. 


Mr. P. L. N. Banerji, "for the Appel- 


o Jants. 


4 


Dr. M. L. Agarwala, dor the Réspon- 
dente. 


.dUDGMENT. —The plaintiffs brought. 


a suit to set aside a  sale-deed 
of' their share executed. by their 
mother and certain other members of 
their joint family for a total corisidera- 


: tion’ of Rs. 3,800 and: for possession 


i pnd 28 dant. 


thereof on the ground that the sale had 
been made without legal necessity. 


`- The defendants pleaded legal necessity. 


' The Trial Court found that only Es. 491 
were chargeable against the plaintiffs 
for legal necessity and that the remain- 
ing amount chargeable against their 
share was not so taken.’ It, however, 
passed a curious decree upholding the 
sale in case the defendants-vendees 
paid Rs. 146 to the plaintiffs and in case 
of thair failure to do sb, decreed the 
plaintiffs’ elaim conditional on ' their 
paying Rs. 491 to the defendants-vendees 


. which had been advanced for legal 


necessity and thus avoiding the sale- 
deed. The plaintiffs went up in appeal 


find the defendants fled a ,éross-objec- ` 


tion. The lower Appellate Court has 
found that the plaintiffs’ share in. the 
property sold amounts to 1 pie 6 krani 
Tt has, ae pma in 
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above. 


. , consideration chargeable 


, necessity.- 


: Therefore, - 
_ Appellate Court Seems to be correct. T. 


QS 
; n i ES 


| gni 
BERN with thé Court of frst instance . , 
that.out of: the sale consideration “the ' 
amount chargeable'against the plaintiffs 

share to the extent of Rs. 491 was. for : 


legal’ necessity.. It has .aecordingly . 
decreed the plaingiffs’ claim conditional 


‘upon their paying Rs. 491 aforesaid to s 


the defendants-vendees. ' The defendants- : 
vendees ‘come here in second' appeal. - 
Their first contention’ is based on a 
mis&ppreliension asI have already stated -- 
The learned Judge of the lower ` 
Appellate Court bas found the extent of 
the. plaintiffs’ share. That ground of 
appeal therefore fails. 

The second ground of: appeal hes no. 


| force because the-property*sold apparent- | 


ly included the khatas Deriaugn to the 
share sold. 


Another point argued before me was . l 
that on the finding of the Court below - 


as to the extent ofthe plaintiffs’ share,- 


the amount found to have been for legal 


necessity would have exceeded the value . 


of that share. There is nothing on the. 
record to warrant this assumption. ánd 
this ground of &ppeal must "therefore ' 
fails. 

It has. "been argued before me that as 
the major part ,of the sale consideration ` 
was for valid necessity this sale should ; 
not ‘be set aside. ‘It is not easy to draw i 
a line of demarcation in such cases nor 


„has the learned Vakil for the appellants 


been able.to show:me any authority for 
such a ‘proposition. Out of the total 
against the: 
plaintifis’ share Rs. 491 only was for: 
legal necessity, whereas Rs. 146 were 
found to have been without any such 
The view of the learned: 
Judge of the lower Appellate’ Court on, 
this question of setting aside the sale 
finds support from the Division Bench 


ruling of this Court to be found. in the, 


case of Gobind Singh v. Baldeo Singh. 
(1). See also, in this connection,, the 
unreported : case of Nathu "Ram v.- 
Kanhaiya Lal* decided on the 3th. May, . - 
1921, by Lindsay and Kanhaiya Lal, JJ. 
the decree of the lower 


NUI 25-A. 330 A. W. N. (1903) 57. ; 
E reported in 80 Tdi Cas, 220. TER] 7 


2 
| 


~i 
1 
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< SEORETARY: ‘OW STATE FOR: INDIA vt RAT KUMAR, id P. du B 
2 o. 641; 136: W, N. 635 ind Hida op asma: 


vidit the: appeal with coste ‘including! 
in, this ‘Court, fees. on the: higher scale: |: 


` Appel dismissed.” + : 


nye 
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CALCUTTA HIGH. COURT. , 
E , OIVIL Revision No. 19 oF 1922. 
s ‘ “June 15, 1922. : 
Pointe —J uatice Sir Thomas William ©. 
Richardson, Kr., and Mr. Justice. - 
: B. B. Ghose. | "n 
: THE SECRETARY OF: STATE FOR ` Us 
© INDIA In. COUNCIL—PRTITIONER. | 
i ‘versus ^ v7 e 
| RAI KUMAR: MUKHERJEE AND OTHERS - 


a^ 


~ . —OPPOSITR PARTIES. > 7. 
. Civil . Procedure Code (Act V.of 1908), s. ey - 
).— Provident , Funds, Aet (IX - of © 1897 y; BE; 
au (1) -8tàte Railway Open Line: Code, Fol k 
T App. I,'rr. 22, 80—“Compilsory de posu", cs 
hat 15— Deposit; whether ceases. to be. compul 
_on death or -reiirement—" Discharged" in 5 s 
meaning of — Deposit, whether lable’ to attadhrent , 
_ after retirement 
The - State Reilway-- “Provident , üstitutio ig.” 
yerned .by -the Rules contained in the State: 
per ailway ‚Open Line Code, Volume II, Aprendiz L- 


ae x 


':- and the Geaeral “Fund Rules have no application’ . 
" tó it. [p 70, col. 1.]- 


| The ‘word " discharged". in- rilo 30 of hot 
"E Rules cont&ined'in' the State Railway Open Line | 
Code, Volume II, Appendix I, dóes not necessarily. 
~ mean “dismissed”; itis wide enough to inelado 
‘the case of a servant who has been permitted to : 
retire or take his discharge.’ [ind] |. 7.7 
A:compulsory 'déposit isa depòsit which goes: 
"into the'fund as a compulsory: deposit, within ; 
the meaning: of. section 4 (1): of e Provident : 
Funds Act, and: às at that düte received “mùd 
, classified -as such, and: so’ long as such’-a -de- 
' posit subsista in “the fund it continues to be aU. 
compulsory ‘deposit, irrespective of the fact. that 
it is.. liable to withdrawal. on; the death or, 
refirement of the depositor ‘under rule .22 ‘of’ 
the Rules contained in Appendix; Volume: II of - 
the State Railway Open Line Code. [p 71,,col. 1}. - 
Such. deposits aa -the above are rotected. from 
attachment under section 60 (1) (k)*of the.Oml. 


Procedure Uode » read -with . section 4 (1) ‘oft: zhe”: 
. Provident Funds, Act. j 


» 72, col 2} 7 
A compulsory: deposit includes the eunte dez 


zs positod by the depositor’ himself and the con-, 


tributions in’ respect of: those, deposits ' made by" 
the’ Railway and the interest or incrément, accrued | 
on‘them. [p. 70, c01.2:]^ 
Veerchand v B."B'& C. I. By. :Có6;, 99° Be “959; 
, 6 Bom. L: R 921, Miller v. B; B.& C-I- Ry. ©., 


5 Bom, L, Ry 454,‘ hod lassa, Lal v. - Güinaferd, 


NDÉÁN CASES. 4: s 


d ‘Richardson; J.— By 


. ance of. the 


n 


"E ed E 
ut x dk 2 


vt 


^ Marwari, 54 Ind : ' Cás 439;. 46. O. 902; 24 O. W. 

; 388, discussed. 

. Per Ghose, J —A- depbsit, au bo said to be. 

RTD on demarnd by, reason, of the, fact that ^ 
becomids - payable , under ''the "Riles on the ' 

death^or retirement’ of the, depositor. [p. 73, col. 2] 


ps "Mesars. Gibbons Diare Nath Chakers 


varty and Surendra Nath Gua, for the. 
Petitioner.  " 

. Messrs.  Mohendra. Nath, Ray. and. 
Rupendrza Kumar Mitter, for the Opposite 
- Party: P i 
JUDGMENT.. 2 
| „order, 
" dated 26th January,. 1999; Rule No: 515. 
01,1921 Raj Kumar Mookerjee v. W J. 
Godfrey. (1),.»va88 made; absolute on the.: 
, footing that” the ~ amount ` standing. to: 
- thé credit ;of W.' J.’ Godfrey in, the- 
State ‘Railway ` “Provident Institution was 
`- attachable -at the..instance of the then 
‘petitioner, - Raj. . Kumar Mukherjee, im 
execution.of a’ decree -for-money which 
,he had ‘obtained «against. Godfrey in- 
the" Sealdah . Court;.of-ShiBll Causes. - , 
Inasmuch;. however, “as the rule-was, 
. unoppcsed, there being. no- appearance 
for Godfrey and the Administrator of 
the Fund, -to whom no, notice - of 
. thé Rule: had been given; not being te- 
; presented, liberty was expressly regerved.- 
to the latter to come in and:miove to 
-have the’ order discharged. In. pursu- 
.liberty ‘go: reserved, the: ' 
‘present Rule was" -obtained, on ~pebals, 
of the Secretary of- State. for:: India. 
' At the- hearing, the learned: Advocate-. ' 
General, "appeared .. for: the. “present . 
petitioner, the Secretary of State, and 
. the learned Vakil,. Mr. | Mohendra Nath. 
| Roy, forthe creditor.. r, 

“There ;i&: no ‘dispute | that the- amount 


4 1.24 


| standing? in: the. Fund ‘to, Godfrey's 


credit. was’ nof;attachable so long 88 ^ *" 


„ke: wae eirployéd a.a- remani : ‘of a. 
Ftate-Fatlway. i Tire.question je'x 1 Car, 
the srrcurt tečen e. “attect al le: en ‘Tis à 
; retirement frem such acrvice. - .. 

It now.-aprears. that, the’ Rules . rez 
Bst: the- Genêral“ Provident Yund': 
to which’ we- were. referred on tihe.. » 
-former océdsiòn, go: not: apply tœ the* 


-Btate - Railway; Provident. Tastitution; P 


m - aso]: LR: 16) 106: p aa S 
= wn ^ v i A a 


Li 


10 


“which is governed by the’ Rules’ con- 


-of a 


tdined in the State . Railway Open 
Line Code, Volume Il, App. I, rule 10 
of the General Fund Rules.is, therefore 
out of the way. The corresponding 
rule 30 of the-relevant Rules is other- 
wise framed and in the view we take 
gives rise to no difficulty. It is in these 
térms :— D : AED 

“Neither compulsory deposits, nor 
bonuses, i. e money added by Govern- 
ment to compulsory deposits, nor the 
interest thereon standing at the credit 
depositor, -whether in actual 
service, discharged or deceased, can be 
attached by a Court of Law, but 
voluntary deposits and the interest there- 


. on standing at the credit of a depositor 


on any given date are free to attach- 
ment on that date.” i í 
.]t is conceded that the amount at 
Godfrey's credit consists, entirely of 
deposits which, when they were made, 
were ‘compulsory deposits’ within the 
meaning of this rule and of the Pro- 
vident Funds Act. There is no question 
of any voluntary deposits. 
As to the word ‘discharged’ it does 
not necessarily mean ‘dismissed.’ It is 
wide enough to include the case of 


a servant who has been permitted to, 


retire or take his discharge. - | 
“The question is whether rule 30 is.in 
accordance with the law on the 
subject. i : , 
“The Civil Procedure Code section 60 
(1) (k) exempts from liability to attach- 
ment “all compulsory- deposits and 
other sums in or derived from any 
fund to which the Provident Funds 
Act, 1897, for the time being applies 
in so far as they are declared by the 
gaid Act not to be liable to attachment.” ' 
That leaves the matter to be con- 


trolled e hye the Provident Funds Aet. 


and rule 30 deems merely to express the 
draftsman’s view of the result of sub- 
section (1):of section.4 of that Act 
Act IX of 1897 as amended. by Act 
Y of 1903). The question ‘turns on 
that sub-section the nfeaning of which, 
apart from any difficulty as to the 
term ‘compulsory deposits, is  elear 
enough, “Compulsory M grad it says, 
“in any Government or. Railway Pro-. 


| 
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' service, 


hat 


vident Fund shall not be liable to' any 
attachment under any decree ‘or order 
of a Court of Justice in respect of any 
debt or liability incurred by a sub, 
seriber to, or depositor of, any such | 
Fund and, neithere the Official Assignee 
nor a Receiver appointed under Chap- 
ter XX of the Code of Civil Procedure 
shall be entitled ta, or have any claim 
on any ‘such compulsory deposit." 
The words are quite plain and general. | 
No “compulsory deposits" are attach- 
able. |. . : 

But then it is argued that these 
deposits: with which. we are concerned, 
though they. were compulsory “deposits 
when they were- made and so long as 
Godfrey ‘continued in the Railway 
ceased to be compulsory 
deposits when he retired. The argu- 
ment'is based on the definition in 
section 2 (2) of the Act and on’ rule 22 
of the Rules. i 

As defined in the Act “ ‘compulsory 
deposit’ means a subscription or deposit: 
which is not-repayable on the demand, 
or atthe option of the subscriber or de- . 
positor, and includes any contribution 
which may have been credited.” in . 
respect af, and any- interest or incré- 
ment which may have accrued on, such 
subscription or deposit under the Rules 
of the Fund.” : 

Rule 22,80 far asit is material, 
follows :— . - 

"Save with the particular sanction 
of. the Government of India no com- 
pulsory deposit or bonus shall be 
withdrawn excepting; i - 

(i) on the deceasé of the depositor ;` 

(ii), on his leaving the public ,ser- 
vice." A De Et 
The contention is that if the Act 
and rule 22 be read together; Godfrey's 
deposits became repayable on | his 
demand when he left the public service 
and thereupon were automatical- 
ly removed from the category of ‘com- 


is as 


. pulsory deposits. 


In my opinion that isa mistaken con- 
struction of the statutory definition. The 
definition speaks with reference to some 
Fundin which thedeposit is made, and 
as it seems to me it crystallizes the nature 


of thé deposit at the time at which itis `` | 
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- made. A comp alsory: deposit i is a deposit" 
waich g923 into ths Fund as‘a-compulszzy: . 
deposit and 'isab -that dató received erd“ 
classified as such. ‘It is conceivable tat, 
thee Rules ofa Fund might subject she 
general right of withdrawal conferred by : 
such a rule as rule 22 to, restriction or 
‘condition so that the whole amount; eta 
depositor's credit might never; become : 
freely. payable or repayaMle'on his demari. 
Bab -quite apart from that, ‘a depositor.. 
presumably continues to make compulsory ~ 
daposits till he dies in service or. retiras 
anlI ean ses no ground fora different 

_ classification of such deposits or a-different 
description «being applied to them after 
his death.or retirement. In other words, 
as lòngas the deposits subsist in tke 
Fund, so long, at. any rate, ‘both as matter’ 
of legal construction and in the comma 
and -ordinaty way of speaking, they arè 
properly and correctly : described, as cam- 
pulsory deposits. “If that be s5, under 

, section 4 of the Act, they are not liable ro. 
attachment. ~ 

Though there is-no decision binding 
on us, "the question is not free fron, 
authority and the view I have‘expressed is: 


' Supported by thej udgment of Sir Lawrence 


Jenkins, O. J., in Veerchand' v. B B. &. C. 
I. Railway Co, (23) ths .faots' of which. 
are on all fours "with the: facts, of tke 
present case. Ths-case of Miller v. B B. 
' & C. I. Railway Co. (3), on which reliance . 
has ben placed for the creditor, wa3 thera’ 
cited but was not followed:'.I am contect: 
to adopt ths brief statement of the learned 
Chief Justice. “The deposit,” 
"when it was made was not.repayable za. 
demand and therefore at that time wasa 
‘compulsory: deposit’ and having once 
acquired that character. with its attendact 
- consequences, it. continude, (in my opinicr) , 

to retain it". - E 


I have dealt with the caso. on the for .tive.. 


ing that no distinction exists between ths” 
deposits made by the depositor himself 
on thé one hand and the contributions iA 
x respect of those deposits and the interest: 
or increment accrued on; them on the i, 
“other. I have ‘assumed ‘that, there is ar 
sense ‘in which chess accretions to. tie. 


n^ 


(2) 29 B. 259, , 6 Bom. L; R, m, 
3)5BomL R44, — - 50 


original deposits can- T said to be * ‘re 
'ablé"or {not Fepayable” on the deman 
‘the depositor. 
that. Sir.Lawrence Jenkins, C. J. 


yr 


, founds 


‘an argument on the frame of the statutory ` 


definition. If the word be interpreted ag 
"meaning one p fs and including another 
“anda different thing the meaning of the, 
: Word ' as: first Eaa would seem to be 
enlarged 80.as to include the second’ thing, , 
lt isasif the Legislature had said: the 


^ word shali- mean and include (1) the first 


thing, and (2) the second thing. -In the 
view suggested for the creditor, therefore, 
on, the depositor'ssdeath or retirement a 
distinction, .might . have to be: 
between“: the deposits made by’. the 
depositor ‘himself then: repayable on his. 
demand and the additions to those deposits 
to which. the limitation of not being 
repayable on his demand was ' never 
applicable or essential and which: must, 


therefore, be. understood ; as coming, othér- ` y 


Wise . within the meaning of the term. 
"compulsory deposit. " „The learned;Ohief ' 
Justice concluded:- —"] do not suppose it 
was. ever intended that the Fund should 


I do: not forget,- however, ` 


‘drawn . 


as to part ‘be and as ito part not be, a. 


‘compulsory deposit, : 

“As to. the; cases in this Gone: in Seth. 
Manna Lal v. Gainsford (4), the main. ques 
.tion decided was that.the fund there. in, 


question, ‘which had been established by - 


the Corporation of Calcutta, was subject’ 
‘to the Prowident Funds Act.. It is not 
' clear. whether “the y subscriber - «whose ,' 
deposits it'- was sought to attach was'or. 


' Corporation. A 
In Hindley v. Joy Narain Marwari (5) 
' the Provident Fund was that of the East 
Indian Railway. The depositor had died 
‘and a decree for money had been obtained: 
‘against his father as his legal representa; ' 
An attempt made in the.course of 
executing the decree to attach the afnount 
standing to the credit of the leceased in 
.the Fund; was früstrated by Rankin, J. 


“Whether,” 'said the le&rned Judge, "the | 


:employee ig, in the service or out: of the 
“service; whether. ng Pe, alive or desi, his 
= 6 n m 1 


(4) 35 0.941,12 O. W. N, 033 PNE 
(5) 54 Ind, Oas, 430/* 40 O, Dir n eri N, 


he. said,.,. was mot at the. time. in the employ of the ` 


oe 


Ka 


E 


INDIAN CABE, .. 


go  SBORETARY OF STATE FOR: INDIA y. RAJ KUMAB. - ||. Wo Ko ae 


gbarei is: .mnattachable: in'the- hands of the 


" Institution.” ‘That decision isin point and: 
D. the general observations which the learned - 
: Judge makes on.the nature of these Funds ` 


may“also: be usefully referred to. For if 
theré be any doubt as to the meaning of 
the: Act, it is permissible to-have regard": 


^. to. the state. of things to. which the Act: 


P. “wah, “intended to' apply, the conditions in. 
e which: dt. would operate,- and” the class ` 


‘benefit: ` 


of persons. which it was: nn to? 


“In the result this Rule must, in my: 
opinion, be made absolute.Our or der dated « 
26th January, 1922, in Civil:Rule: No. 515 : 
of,1921 Raj Kumar Mookerjee-v. W. J. 
Godfrey (1).should be discharged, and in: 
the amount standing to-the credit of W. 


J: Godfrey in ‘the Railway’ Provident In- : 


stitution has been attachedor re-attached° 
by the: Sealdah Court of Small Causes, 
the; attachment.should be withdrawn. .., 

‘Ghose, J.—I 'am* of: the same. 
opinion. The Provident Funds Act seems ' 
to; be an instance of fragmentary legisla-, 
tion.as it does not provide for all. the 
circumstances under which the sums ' 


_ standing to the credit of depositors are 


payable.and complications have arisen in 
the.decision.of the case on account of the 
Rules framed from time to time for the 
administration of the Fund and the re- 
solution of the 29th of July, 1919,-to which | 
our attention. was drawn. Rule 10 with 
reference ‘to -which. we had ‘decided the- 


' , ease at the previous hearing has now -been 


shown to have been excluded in its aperg- 
tion as regards subscribers to. the State 


i Railways Provident Fund. ‘Rule 30 which 


, attachment. 
‘the - creditor by Babu. Mohendra Nath’ 


is applicable to servants employed on State 


- Railways has been relied‘on by the learn- 
ed. Advocate-General. ‘Under this rule : 


the ,money in deposit . is not liable ‘to 


‘Tt is contended on behalf of 


Roy that this rule is ultra vires of the 
Act.' His main contention is that the’ 


- Money was not a compulsory deposit when 


it was sought to be-attached and reference 
was. made to rule 22,which provides, 
amongst other things, that no tompulsory | 
deposit or bonus ,' shall be withdrawn... 


» except, On; the. depositor , leaving. the 


‘public Service. 


: It is urged that “whei 
the money is ‘payable. Cate ELA 


GC. Railway. Co. 


3 - 


leaving the: une it is Eee: on: his 


pon... d 


démand and it therefore ceasés toi he.8? - i 


compulsory deposit within the definition . 


in.serticn 2- (4) of the Act and'is cons- 
. quently ~ liable to 
vations of Russel, 


tended that the:c 
B: & C. I. Railway. Co. (2) which is & 


decision, on the question in controversy, . 
. was "wrongly decided and ought not to he 


followed. It may be observed in passing 


ttachment, The. obser-::- . 
, in Miller v.. B. B: &- 
C. I: Railway Co. (3) are relied’ on.in ' 
-support of this argument and. itis -con="': 
e of Veerchand..v. B.. 


k 


that there was an appeal from the decision . 
of Ryssel, J. but. the Court ‘of Appeal. 


appar ently refrained from expressing any 
opinion.on this question [see .Veen: chand 
v. B. B. € G.I, Railway Co. (2)]: A 

It seems to me that the-money in deposit 
is included within. the -definition 


“compulsory deposit" in the Act. The 


of.. 


^ deposit'was not payable on’ the demarid or . 
' option. of.the stibscriber but was payable. ' 


only under certain circumstances. , In my ' 


opinion it cannot be said that.the deposit 
was. payable on demand by reason-of the 
fact that it became. payable under the 


rules on. one' of the events happening | 


. &fterwards;'and that the character of the :. 
deposit that it. was not repayable , on ` 


demand remains unaltered: Hence it is not.. 
excluded from the definition-of compulsory ; 


deposit. 
liable to attachment under the 


of section 4 (1) of the Provident Funds Act. 


‘In this view I should follow the decision: 


of Jenkins, O. J.; in Veerchand v.'B. B. 


refer further to -the Rules or to the, policy 


of the Act on which oL were ` 
"addressed to us. 

lagree'in-the order proposed by my: 
‘learned Bahkan, 


ZK. ` Rule made absolute’ 


The money, therefore, is . not . 
TOVISIOLS -’ 


(2) and I need rot: 
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“MADHO LAL ù: BANARSI DAS, 


ALLAHABAD HIGH COURT. 
a Cyu, APPEAL "No. -1762 OF wana 


May. 16. 1924. “oe 


= Present: —Mr. J ustice Neste P 
MADHO LAL- DEFENDANT APPRLIANT) | 
versus’ -. e 

BANARSI DAS AND E eria 
AND DEFENDANT—RESPONDENTŞ. ` 
i Procedure Code (Act W of 1n 0: XV; m 

£.(1)—General Rules (Cwi), C. JU m. 
"Day fixed for hearing of suit," meaning o 
: payment of, leaders’ fee— Certificate when should - 

e € 


O. XVIIL r. 2(1) of the Civil Procedure , Ccde 
does.not mean or include the day -om, which 
issues are framed. 

For the purpose ‘ot determining, Whether ‘a. 
certificate of payment: of Pleader’s fee has ben. 

filed in time ‘according to rule 1 of Ohapter 21 of; 
the Geneial Civil Rules, the first day of heaving: . 
isto be interpreted as the first. day fixed’ ror 
hearing after the framing of issues . 


he "day fixed for the hearing of the suit" in ` 


Second appeal against .a ‘decree ‘of: ihe 
. District Judge, Benares, dated the Znd 
November, 1929. 

Dr. K. N. Katju and Mr. “Hari Kishen, 
Kaul, for the Appellant. `- 

Mr. Badi Shanker; for the Responde 
ents.- à 


> JUDG MENT.—This® appeal arises: 
. out'of an order of the District Judge of 
Benares upholding the order of the Ad- 
ditional Subordinate Judge admitting a ' 
certificate for Pleader's fee which was said . 
. to have been filed after the first .day. 
of hearing. The facts are that the certisi- 
eate was filed on the 24th of April, 1929, 
the 


E 
JgbriN XBR. ee 


issues were framed on that ‘date; - 


w QU dee 
m RÁAMJI HANSRAJ. V, OBINAI, 
v ‘the party: having the right: to~ _ begin: 
. shall- state” his ‘case, and .produee . his * 
evidénce' in support. ‘of the issues which- 
, he is-bound to proye.’ It seems to mẹ- 
clear that in this: Rule ofthe Civil Pro- 
-.cedure Code "ihe. day: fixed for the’ 


hearing. of the suit" does not mean or 


-* v'duclude the day’ on which issues are * 


framed. Itis true that elsewhere in the 
Code, as, for instance, in-O. VII, T. 1. 
"the first dày of hearing is used to mean `. 
the fira" day on.which the. parties. ap- . 
pear in Court, but having regard: to the. 
express reference made in the explana-..” 
tion to rule 1: of Ohapter-921.I take it. 
‘that for the purpose ‘of determining 
"whether ‘a certificate. of payment. of: 
. Pleader's fee has been.filed in time, the- 
‘first day of hearing is.to be interpreted -: 
- as thé first. day, fixed for hearing after . 
. the framing of issues. - This interpreta- 

tion is supported . by the .recent.amend- .' 
ment of ‘the rule in question published 
‘in the U. P. Government Gazette on the ` 

19th. of April of this year. This amend- - 


'"ment'has altered the rule by allowing ^ 


-the payment of the fee to be made before, 
the- conclusion of the: hearing ‘of. -the, | 
suit, and, has done away-with the ex-. 
planation. - “The > certificate was . filed. 
within the time ‘prescribed by the Rule, 
“and the appeal is accordingly dismissed 
with costs including in this Court fees on '- 
the higher scale, ^ 

K. B. D... A Appeal damed. 


and the case was fixed for final dispceal . 


on the 12th of May. The Rule govern- < 


‘ing the question is rule 1 of Chapter. 
21 of the General Rules. (Civil) Asit 
stood at the time, this rule prescribed . 
that. no fée to any legal practitionsr 
should be included in, any, decree ‘or 
order unless the Judge'was. satisfied 
that the fee was paid.at. or before she: 
commencement of the hearing: of 
suit. - An explanation appended to. Je 
rule ran, “By the word ‘hearing’. is: 
MEUS the hearing referred to in O. XVILI 

r.2 
hearing is adjourned." Order XVIII, 7:2 
(1). provides that -‘ 
the hearing ‘of the suit, or. om any, othar. 


A 


day to which the: hearing is adjourned,- 


she, ig | 


but not ‘the day. to which such. 
‘on ; the «day fixed. fr. 


; gv 


SIND "JUDICIAL. COMMIS- " 
SIONER'S COURT.' 
. Civrr, Surr No. 1344 or: 1919. 
^ M5y15,1923. |, i 
;Present:—Mr. "“MadgavkarpA. J. e. 
. RAMJ I PAN —Prame 


Po Mrs, H. J. OHINAL AND oTifans — 
< DEPENDANTS.. 

wa Relief Act er of. 1877), « 8. $5; ‘last palah 

—"In the^s0fe case,” consiructión, of—Vendor* 
in passesson—Consent , ‘decree, = Raka can- be, 
varied. E 

Ths words” “in the same - ‘cage’ in he- 'eonclud- , 
ing paragraph df s&ctión 35 öf tha "Spééifid Réliet" 
‘Act are ak T the © previoug ae 


m 


iu 2- 


Y e 


wc 
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RAMJI HANSRAJ V, OHINAI, | 


. alone and apply, ‘not only when. the purcheser is 
in posssssion of tha subject-mattar, bat also when 
: the-vendor is in'possession. [p 75, col. 1. 

ert d Hemra; v Sham Rao Raghunat 
"Qaa. 3 1; 95 Bom L R. 234; cs 
` 211; 47 B. -589, followed. 

The general rule that a decres by cansent kn 


3) A. L R. G) 


.*.only be varied, by consent: has exceptions [p 75, , 


cols. 1 & 2.] 
' Shankar Sakharam v. Ratanjw Premji, 79 Ind. 


Bas. 226; 25 Bom. L'R 323, 47 B. 607; (18923) A IL | 


R. (BJ) 441, followed. 


" Lachiram Dagduram Marwadi, v. ' Jana Yesu | 
2 Hong 97 Ind. Cas 830, 18 Bom L'R. 63B, referred , 


A Appeoa by defendant No. 1 under 

“ section: 151, Civil Procedure Code and 
i "&ection 35 of the Specific Relief Act. 
“Mr. E. Castellino, for the-Plaintiff. 


„Mr. Tolasing Khaushalsing, for. Defend- - 


|. ant No. 1. 
Mr. Issardas Godharain, for Defend- 
ants Nos. 2 and 3. 
~ ORDER.—This is an n application i in 
^ Buit No. 1344 under the following cir- 
cumstances:— 
In that suit. for specific ‘performances 


by the plaintiff-vendee against the de- : 


.fendante-vendors, a consent decree was 
“passed on the 8th September, 1922, by 
which the plaintiff was, on payment to 
the defendants of Rs. 1,222,800 and 
. ihterest, to obtain specific performance: 
"the decree: being executable at the end 
* of. six months by either party.” The 
plaintiff has' not paid and the defend- 
ant No, 1 ‘supported by the other 
“defendants applies for rescision af the 


, contract, as far as the plaintiff is con- 


cerned. 


It is argued for the plaintiff, firstly, 


that the words “in the ‘same cass" in 
the concluding paragraph of section. 35 of 
‘ the Specific Relief Act apply to the,pre- 
ceding paragraph only when the-purchas- 
ér is in possession of the subject-matter, 
and not as here, when the’ vendors are 
dà possession; secondly, that the present 
..decree*being- a decree: by consent could 
xus be variéd by consent and that the 
order now sought’ for the defendant 
No. 1 would vary the decree; and thirdly 
that the Court should grant the plain: 
a further extensió 
the period of paymen nt 
* amount under the decree. ` 
The defendants ,rely' on the ida 
<. constryction of the words, "in the same 


Te NES 


, Ind. 


|owuth rescision 


‘éontract either 


of six months in: 
of the purchase. z 


EOS 


case” T in Kurpat Hemraj v. 
Shani Rao Rughunath (1). It is also urged 
for the ‘defendants’ that- the. plaintiff 


when he; himself urges that a deéree ' 


by: consent cannot be varied’ except By 
consent, cannot ip the same breath ask 
for a variation of the decree. by a 
further extension of the period of pay- 


,ment, in the decree. 


As to the construction of de words 
"in.the same case”; the narrower 'cón- 


struction argued for the plaintiff un- 
doubtedly. rests on the 


high authority 
of learned commentators: 
on Specific Relief,, V. Edition, page 282, 

and' ', 8. C. Banherji on 
Relief (1909 Edition) rage. 588. Owing 


Collett . 


Specific ` 


f 


to the, conflicting authorities on-either ` 


side it -is advisable to ‘consider the 
-section in detail. 
Chapter IV of the Bpecific. Relief * 


Act! which opens, with section 35 deals 
of ‘contiacts, and 
opening section purports to’ recité cases 
when rescision may-he granted. Three 


cases ‘are cited in the first paragraph.. 


The’ second paragraph deals with further 
relief -in addition torescisien, viz, pay- 
ments of rents ard profits, in ceses 
when the purchaser of the lecsee is 
in possession of the subject-matter; and 
finally ceines the concluding paragiaph 
now in question empowering the Court 
which pesses the decree of which 
default: has been made, to rescind the 
as regards the rarty 
making the default‘or in its entirety. 


Undoubtedly the opening words of the’ 
same 


concluding paragraph, “in the 
case" are not very happily chosen. Both 
Collett . and Bannerji agree ‘that the 
intention of ‘the Legislature was to 


- legalise in India the English practice, 


under which the party not in default 
ean obtain rescision not merely by a 
separate suit but also by application 
in.the suit in which the decree for 
specific performance has been made. 


If the Legislature -had intended: the . 
“concluding paragraph ‘to apply to cases 


restricted to the preceding paragraph 
.alone,. ‘it would” have been more natural 


. (D 79 Ind: Cas. 321;-25 Bom. L. R. 284; (1928) A, 
ioi A 47 B, 589, , | 


" ‘ -i 
m x 


+ 
bs: 


the. 
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either to use the words tin the last: 
case” "rather than the words < in the same’ 
casé", of to ‘omit these, words altogether . 
and not to add a separate . paragraph 
at the end, but. to make .this a.por- 
tion of the previous: :pasmagraph, adding’ 
the words “and the Court may." - 

Again on enquitable. grounds, 
seems no reasons why : the relief and 
the. forum in the. concluding para- 
. graph -should :be ‘restricted to cases ' 
where the purchaser, is -.in' possession 
of the subject-matter. On the contrary 
it would be easy to recite cases when 
such a relief and such: forum. would ° 
be even more: appropriate ‘to the cases 
when the purchaser’ is not in posses- 


sion. 
I conclude therefore that- even i? 
‘the words “in the same case" are noi. 


very. happily chosen, difficulty -is . noz 
removed. by restricting ’ their- construc- 
tion to the previous pragraph ‘alone, as is, 
-argued for the ,plaintiff, but that, i 
, anything -the difficulty is thus -increas- 

ed -and -that the. reasons for extending: 
these. words to clause "c": of the drm; 
paragraph are stronger, and valid. 

„I agree, thereforé, for these reasons with 

the construction in the Bombay case cited. 
above, relied upon. for the defendante 

In the present ..decree, the fürther words . 
"this .decree be executable at the end of 

six months by either side" are alse 

perhaps. not very happily'chosén. The 

meaning; however, appears clear, viz. thas , 
„the party not in -default wasat liberty 

to apply tothe Court at the end of 

six months. 
‘not do violence in “this particular case : 
to. the general | conclusion nen as 
before. 


"As to the soona aihen ‘for “the 
plaintiff ib Goes not ‘appear to: me in. 


the first place that there is any ques ' l 


tion of varying the decree. The real 
question is whether the defendants hava 
or ‘have not under section. -39 
the legal, remedy.they apply for, against’ 


the plaintiff who is admittedly'in default? | 7 
that a. 


In any case the general rule 
decree by consent’ can only be varied. 
by éonsent enunciated in cases such a3 
Lachiram Peu. d Marwadi AD oe ana 


“INDIAN (oisi 


there. ` 


“am unable, therefore, 


‘ the’ suit. 
"other bargains ‘that the defendants had 


These words, therefore, ‘do ` 


75 


' Yesu Mang: "T m pim as painted 


„out in “Shanker, « Sakharam v. Hatanji 


Premji. (o 

Lastly as to the oral EE of 
the plaintiff further to extend by six 
months the. period of payment granted 


^in the decree, no affidavit or other cir- 
cumstances’ are before me to justify the 


extension. Nor is the plaintiff able to 
accept the, offer of the opposite party 
to give security for payment before such 


- extension could be granted. As. far as 2 
I can judge in the-present condition of 


the values of properties in Karachi such > 


-a further extension would introduce an 
. element ' of: instability in the contract, 
which, for aught-I know, might not be 


equitable, . to either party concerned. I 
to grant thé ex- 
tension. / 

It. is urged for the plaintiff that the 
defendants, have already received 
Rs. 20, 000: from. the plaintiff before 
‘If So,.it may be as in many 


the better of .the bargain, because I 
presume, .the plaintiff. entered the mar- 
ket at the time of boom and has to 
complete the bargain at the time ofa 
slump and tightness: of the money 
market. ^" 

"I must. therefore, grant the defendant ` 
No. l's application and rescind the 
contract’ as far as the. plaintiff is con- 
cerned. 

As .the application was argued on the 


“construction of section 35 ot the Specific 


Relief Act, 1 make no order as to costs. 


K. 8. D. i Application ia 
(2 97 Ind. Cas. 830, 16 Bom. L. R. 6 


(3) 79 Ind Oas 226, pe Bom L A. a, M B. 


` 607; (1923) A. LR (B. 44 


« . 
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DINARAM SOMANI, I n Te. 


CALCUTTA HIGH. COURT. 
° ORDINARY ORIGINAL CIVIL J URISDICTION : 
No. 165 or 1920. 
January 9, 1923. 
Present:—Mr. J usticé Greaves. 
. In re DINARAM SOMANI 
AND OTHERS—INSOLVENTS. 


* BHIM BAHADUR SING CHETRI < 


a 


.* AND ANOTHER—APPLICANTS, ° ,- 
Presidency Towns Insolvency Act (III of 1009), 
ag. 86, 90 —Cwil Procedure Code (Act V of 1008), 
20. XXI--Watness summoned under Act, position 
of—Court, jurisdiction of —Wriness’ residing, more 
n 200 m away. 


the Presidency Towns Insolvency Act does mot, 
at any rata in all cases, fall within the catagory of 
an ordinary witness to whom the provisions of 
O. XVI of ho 


. col 2]. 


Th» proviso to section 90 of tke Insolvency Act 


‘makes it quite clear that it: was not intended. to. 


' fetter the Court in the exercis2 of its jurisdic- 


tion under section 36 by any limitation imposed e. 


the Code of Civil Procedure  [p./77, col. 1. 


The Court has power under section 36 of the - 


Presidency Towns Insolvency Act to summon 


before ıt persons who reside at & greater distance 


than 200 miles. [ibid ] 

In such cases proper *aravellitig and “other 
expenses should, be tendered and so far as 
possiole the conveaxiene» of persons required to 
attend should be considered. [10:4] 


` Application .to set aside an order by. 


'the Registrar in Insolvency under section 
36 of the Insolvency Act, for the examin- 
. ation of the above-named applicants made 


on the application of Sadiram Chandan- 


mall, a creditor of Insolvency. 
Mr. S. N. Banerjee, for the Applicants. 


 JUDGMENT.-—This isan applicà- 
tion by two persons to set aside an ' 


order for their examination under gec- 
tion 36 ofthe Presidency Towns Insolv- 
ency Act madeon the 18th August, 1922. 
By. “the said: order, which was made’ at 
the instarice of à creditor who had proved 
his debt and in the presence of the 
Official Aesignee, the applicants were 
ordered to ®attend before. the Registrar 
in Insolvency on the 14th September, 
1322 to be examined regarding the in- 
solvents, their dealings and properties 


“gand they. were required to producé their ` 
books of account for*the year 1920 and ` 


a mortgage executed by -the insalvents 
in their faveur on tbe 4th December, 
1920. „The applicants in fact attended 


before" the, PEENE in, pursuance of ino: 


INDIAN CASES. ` 


.boarding charges. 
"has noi been pressed. 
Civil Procedure Code relate. [p. T6, i 


Y 


i adis on the l4th. September: 1922, Ka 


the ‘matter was adjourned ‘until : "the 30tH : 
November. ‘I'he applicants ae 3 
returned to` Darj eeling where they reside, 
and came down again to Calcutta on the , 
20th November, “one. of them was at- 


tacked by tever’ on the 93rd November +. 


and they both returned to Darjeeling, ' 
on .the'26th of thet month. ,The: applica- 
tion is based on two grounds, (1)'that the , 


.order should not have been ‘made as . 
“the, applicants resido more ‘than 200 ` 


. miles irom Calcutta, (2).0n the ground’ 
-A person summoned under section 36 (1). of © 


that they. were not paid travelling and 
‘he second: “ground: 
So dar. às the. 
first ground is concerned the applicants - i 
rely on section 90 (1) of the Insolvency’ 


Act and on O. XVI, r. 19 of the Code of | 


Civil Procedure. 
Section 90 (1): provides ‘that in pro-, 


' ceedings under the Act the Court shall 
.have the like powers dnd . follow the | 


like procedure as it has and, follows 
in- the exercise of its Ordinary Original, 
Civil Jürisdietion with the proviso » that. 
nothing in the, sub-section is in- any 
way to "init the jurisdiction conferred on 
the Court under the Act. Order XVI, 
r. 19 exempts a witness from personal’ 
attendance unless he resides within-the 
local limits ot the Court's, Original Juris- 


tation therein provided.- 

Section 36 (1) of the Insolvency Act 
provides that the Court may, on the 
application of the Official Assignee or of 
any creditor who has proved his debt, 
at any time atter an order for adjudica: 
tion has been made, summon betore’ it. 
the insolvent or any person’ known or 
suspected to have in bis possession any: 
property belonging to the insolvent or 
supposed’ to be indebted to the: insol- 
vent or any person whom the Court may ` 
deem capable of giving iniormation res- . 
pecting the insolvent, his dealings or 
property. f 


A perusal of the sub- section makes it o 


clear that the person to be summoned 
does not,-at any rate in all cases, {all 


within , the category of. an ordinary wit, 


ness to whom the provisions of.O. XVI. . 
relate.: It deals rather ` with | the dis. 
covery and. recovery of property ^ tha 


i 


t 


_dietion or within 200 miles with the limi- ` z 


kre, 


t 


ted, 
P 


Yal 8j. 
LAXMIOHAND 1 v. -NARAYAN,, 


with the ordinary testiniony- USE a. 
- witness can give, and the. proviso to 
section 90 (1)» óf- the Insólveney: Act 
makes it clear that it was not intended ' 
to fetter the Court in. the exercise of,- 
| its jurisdiction under gection, 36 by any . 


limitation imposed by the Code „of Cz ge 5a 


. Procedure. . 
Ithink the contention of the nian: 
is not well founded and `that- the Court 


| has power under section 36 to summon , 


before it persons who reside aba greater 
'.distaneo than 200 miles. 


. sidered! . 
As the application fails the applicanie:. 
“must pay the costs. 


EBD. KADGA rejet. * 


EU 


 NAGPUR JUDICIAL COMMIS- © 
. SIONER'S COURT. .. 
‘SECOND Orvir: ArPRAL No. 274 oF 1921: 
-. * April 26, 1922; 
| Present : ——Mr. -Hallifax, AJ. C. 
LAXMICHAND-— Prarierte— 
^c APPELLANT | ae 
versus : 
NARAYAN 4 AND EE E mes. 
RESPONDENTS, ` 
2 wanes of Property Act (IV of 1882), s. ies 
- Prior mortgagee obtaining foreclosure decree— 
` Puisne mortgagee’s remedy. — . 
' "Ifa prior mortgagee obtains a decree for fore- 
i closure against the mottgapor without joining tie 
puisne mortgagee as ‘defendant, because the scit 
against him is barred by time, the puisne mort 
. gagee’s right to redeem the, prior mortgagee 318; 
not dead i in fact his only remedy , is to redesm. 
78, co 
B from thé decree óf the Distrint 
Judge, . Nagpur, dated the 27th January. 
1921 in Civil Appeal 1 No. 114 of.1920, ' 


' FACTS.—Thé suit from’ which, this’ ^: 


appeal arises was brought on a mortgaz3- 


e pr 


: Respondents. 


"bond, dated 13th July, 1910, executed hy - 


Raoji, the. deceased father of the .first 
“two defendants, for Rs. 1,000.. The debt.” 
*' was payable by instalments of Rs. 50° 


' boc “Interest at: Re. nm “per ‘cert. 


-not for . the benefit 


plaintiff was a party’ to their case. 


M cu 
. property: was the ‘self-acquired property 


a 


e. 


per mensem was agreed to bs: paid with 


_each’ instalment and-in default of. such. . 


payment: compound interest, was.to be 
paid. In*default of three instalments 
tne whole debt was to become due. 
‘Defendants Nos. 3 and 4; the prior 
" thortgageés of the: mortgaged property, 
.Sued-on, their mortgage and obtained. 
possession: .They assigned half of their 


..interést ‘in’ the mortgaged property to 
‘Sitaram, defendant No. 5. The first two 
"defendants denied knowledge of the 
'I deed ‘hardly i 
‘add that propér travelling’ and ‘other’ - 

expenses should: be tendered and that BO - 
- faras possible the convenience of: pet- - 

sons required to attend should be Wa. 


document sued on, and pleaded that the 
property; was joint ancestral property of 
the family and that the mortgage was 
of the family. 
Defendants © ‘Nos: 3 to 5 stated that the 
He 
was joined on his own application but 
“as his joinder took place after the suit 


, against him. was, time-barred, he was 


, discharged. by the Appellate Court, It 


"^ was. “contended that the’ plaintiff could. 


not ask the defendants to redéem ‘him 
but that he should redeem them. The 
stated | that the mortgaged 


of the mortgagor: and noi joint family 
property. 

Mr. M. R. Bobde, is the Appellant. 

Mr. M.^ B. ' Kinkhede, R. B., for.the- 


JUDGMEN T. -The r ‘of the 


| two ‘contentions’ of the leatned Pleader l 
.forthe appellant is based solely on the : 


assumption that the appellant here was - 
impleaded “in the ,previous suit. But 
he was not. The record of that suit as 


„it stands at-present does not show his 
‘name in ‘the list of defendants, -as it was 


ordered. by this Cort to be erased from 
that list. The-fact that he-was believed 


; for Bome time to be one of the defendants 
''and was "accordingly treated as one of 


. them makes. no «difference "whatever, as 
ae belief, was wrong and yas correct- 
e 

In. the, “second | place it was argued. 
that, though the, present plaintiff-appel- 
lant was" not a party to the previous 
suit, the'iight ‘to eompel him to redeem* 


is dead along with. the right to Bue 


"him dor: foreclosure, as was, held ine 
Raghunath: v. Sheolal (1) s rüing which 


n» 38 ) ndi Cus 84; LN LR, 69, 


R * re 

- . - DB 
18 P" 

KRISHNA IYER UV. GYANADIKKAM PILLAI. 


was approved by & Full Bench of this: 


Court. on the 9th: of July, 1921, in 
` Jagéshwar v. Moti (2). It was ‘there held 
that the prior mortgagee could not sue 
the puisne mortgagee to enforce his 
right to be redeemed, not that the right 
to be redeemed was dead. The essential 
distinction between: that case and this 
is that there the prior mortgagee was 


; the platuk while here heis a defend- 


' void. It'is effectual as against those’ 


, ant. 


The point is very "eleariy explained 
in paragraph 1395 of Jones on Mortgage 
where the learned author says:—' When 
a party in interest, other than the owner 
of the equity of redemption, 
made a party to the bill, the foreclosure 
is not generally for this reason, wholly 


persons interested in the equity who 
are made parties. The sale vests’ the 
estate in the purchaser, subject to 
redemption by the person interested in 
it, who was not made & party to the 
proceedings. His only remedy, however, 


is to redeem. He cannot maintain eject- : 


ment against the purchaser. He cannot 
have the sale set aside by intervening 
by petition. in the foreclosure suit. ' His 
only rightis the right of- redemption." 
The appeal.-is, ‘dismissed and the appel- 
a SE pay all e costs. 

ABD. dismissed. 
2 66 Ind. Oas. 631; 5 N. L 157; (1922) A. IR. 


vu 
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MADRAS HIGH COURT.. 
SRGOND Civin APPEAL: No. 1071 or 1921. 
March 13, 1924. 
ePresent:—Mr. J usfice ‘Krishnan. 


"K. 8. KRISHNA IYER-—DEFENDANT— 


APPELLANT 
e . yeraus 


GYANADIKKAM PILLAI AND OTHERS | 


—PLAINTIFF'S LEGAL REPRESENTATIVES 
—RaspÜNDENTS. 
^ es rformance—Asshment—Agreement 
ped decree —Judgment-debtor’s rnsolvency, 
ME. hen affects agreemtent—Assignor's right to 
recouer full amount agreed “upon—Damages. : 


An ement td acce ea assignment of a 
decree, on the payment anount, aoe 


INDIAN oast: ETRIE ih 


„cific performance relating: to moveable. 


is not- 


- Additional District Munsif, 


. here. 


diu: 


Y 
1 


not become invalid: if the REN becomes . 
insolvent, and the assignor in such. a case is.nof 
entitled only to damages -but to the full amount, 
fixed in the agreement. 79, col 1.] 

' Jatindra Nath Basu v eyer Deye Debi, E Ind. 
Oas. 69, 43 C. 99Q at p. 999; 14 A. L. J. 5275.20" 
CG. W N 883; (isle) ru, Ww. N. 403; 18 Bom L. 


R 509, 240. L J. 67; 20 M. LOT. 35, 3 L - W. 
' 538, 31M L J. 348, A3L A 108 (P O),.distingu- 
ished. .. 

,There is no invevdabte rule that in cases of spe- 


ar 
damages only can be awarded. 
' Second: appeal ‘against t e ones: "of 


the Court of the Bubordinate Judge, 


» D 
to 


South Malabar at Palghat, in Appeal ' z 


Suit No. 103 òf 1919 (Appeal Suit No. 482 
of 1919, on the file of the. 


Court, South Malabar), „preferred 


“District `} 


against the decree of the Court of the... 


Palghat, 
in Original Suit No. 45 of 1919 (Original 


' Suit No. 483 of 1916, on the file of the 


Court of the Principal District Munsif, 
Palghat). 
Mr. K. B. NG TA Tyer, 
‘Appellant. : 
Mr. 


P. S. Naráyanaé amy Iyer, Jon. 


the Respondents. 


JUDGMEN T.—This deti was 


for the ; 


brought on an arrangement, which was J 


made between’ the plaintiff an 


an assignment of a decree ‘which ‘the 
plaintiff obtained’ against one’ Anazitha- 


narayana Ayyar on payment of Rs. 400°: 


in the circumstances that'have happened 
Two points were taken before me 
in second appeal. The first point. 

that as Ananthanarayana Ayyar has: bes 
come an insolvent, the defendant is.not 
bound to accept the assignment of the 
decree and is not bound to. pay :the 
money due under the contract., Reliance 


is placed on a case reported in Jatindra ` 


Nath Basuv. Peyer Deye Debi (1) a decision 


of the Privy Council. There the decree , 
‘that was agreed to be assigned 


sub- 
sequently became barred by' limitation, as 
the ‘assignor did not take steps in time 
to keep the decree alive; their Lordships 


the de` ~ 
'fendant; that the ‘defendant was to take 


pr 


held: that as the plaintiff had agreed to Py 


take the assignment of. a subsisting de- 


pou Cas. 69; 43 O. 900 at p. 909; 14 A. 
20 C. W. N. 866, qole) 1 M W. N., 
403. 18 Bom. L. R. 509; 24 C. 67; 20M. L 


T, 25: -L W. 553; 28.2 L. J 
(oy . m 


|| 
i 


J. 248; 4I. tabo i 


` assignment. 


E RT ' 
n. js 
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_ GAYANI DAS“, DWARKA MÁNDAR. `. m 
Cree, there was a ‘duty. on ‘the’ part 
‘of the decreé-holder to, ‘keep ^ the’ 


"m 
ior 


decree alive: and" tnat as. he" tailed 30, .- 


perform ‘that duty and the’ decree: ' ta- 
came valueless, :tne -assignee «was ‘not’ 


bound to;také the assignmeat, That case} ; x pus : 
has no bearing on the -present » CEB, fi GAYANI DAS—PLaInTIFF—APPRLLANT * 
: Here, there is no difficulty of the decrze ^. E du : » 


having become barred’ as itas express-. 
ly' kept alive.. The- judgment-debtor has 
become ‘an  insólvent, but’ that, doses 


,not meah that the decree-has becomé. 
"entirely infructuous. No.doubt, it; may. 


be that the. amount of the,money real-à- ` 
able ın execution -of the, decree had he-" 


‘come reduced, but that isno ground for’ 


saying that. the agreement to assign .has ' 


"become invalid. 


Tne secónd'-point taken is that the 


. plaintiff is not entitled to' sue for tie- 
amount that ‘the defendant agreed. to^" holding. [ibid] . - 
pay but can only sue tor damages against " t 


the: defendant '-for' not accepting- tae’ 


. is any ground for this contention. “Eae 


detendant agreed to pay.for and taze' 


the assignment of the decree and the.. 
plaintitt, was, always ready. and willing; 


as found by tne lower Court, to maze, - 
the assignment to the detendant. -Tnre-: 
. plaintitf^rs entitled to- the’ price arranged. . 
under the contract and need not sue Dr 


damages. lt may be thàt'the recovery of 
the price is in the nature of a' spécidc 
performance ofthe contract, but that. 
does not arfect the question; for, in such,’ 


a contraet.as. this, the payment of tae. 
price is the. proper remedy that shovild.. 


e allowed. ‘Chere is .no 1nvariable.rule . 
that in cases relating to moveable pro~ 
perty, damages only ‘should be ‘given. ` 
‘Foe. point’ was not taken: in the First 
Court nor was it. made a ground. ir tae '. 


memorandum of appeal to the.lower Àp-' 
' pellate Court. 


Tne point, therefore, . 
should not have been allowed by the: 
Subordinate Judge to be .àrgued- at all: 


. However, 1 consider that there is’ no, sith- ' 


stance in the contention. : Both thepoints . 

taken failing, the ‘second. appeal fa-ls;” 

‘and ‘is dismissed with costs; —" Soo 45 
"VON. V. "s. Appeal dismissed.” 
8. D. Amr ec NES 


sy has 


gre "s 5 \ 
a) PoE mum : ] 


emer nie TN ] . t 


{-do not think that there . made of the land but the 


pos y 


or wu Eg Pea a to M 
^"  PATNA'^HIGH COURT. - 
| APPEAL FROM ORIGINAL DRORRE 

PE. d "OR 192), |. -. 
. "February 29;1924. ^, <= 
‘Mr. Justice Ross: 


Y ` 


ONERE ONE NE Cu T EN 
`- DWARKA. MANDAR AND OTHRRS— 
- ., DRFENDANTS—RRBSPONDENTS; ' 

- Bengal’ Tenane 
Art. 8—iandlord and tenant—Laná 
ther rdiyat—suit for recovery ' 
landlord —Limitatvn.—Haiyat, test of. ," 
Where w landlord, . under a parwana,' gives a 
person “permission to'cultivate" . certain ‘land; the 
oe 18 &raiyat, and limitation for 
him for recovery of possession, on dispossession b 
the landlord;is governed by, Art, 3 1 


- to the Bengal Tenancy Act; (pred, col lj. 7 


The mere fact that such .a person settles tenants `: 
upon tlie ‘land-does not change the.nature of bis | 


“In order to.determine "whether 


land is leased. [ibid] ">, js 
f Appeal from’-a decision 
24th’ February 1921. ' 
Mr. 8..P. Varma . 
Jadubans Sahay), tor the Appellant: 
Mr. K.-P. Jayaswal (with hint Mesars. 
„Susil Madhab Mullick, -Satya Saran ‘Bose, 


Nirode Chandra Roy and Subodh Chan. 


dra Mozumdar), for the Respondent. 


- JUDGMENT;—This appeal arises - 


out, of a suit instituted by the appellant 


Act’ (VIII -of 1885), Sch. III; 


| d gwen for'- 
cultvoatvon. —Lessée. ‘settling tenants- Lessee, wee i 


‘of possession against 


a suit by: 
of Schedule LIT . 


3 of fhe Bubo e 
dinate Judge, .Bhagalpur, dated; “tho. 


(with -him Mr. 


for. possession of certain lands described: 


: *-1100“ bighas; of nakdi jote ‘situate in 


Mauza Dildarput Mal, 
„and Mauza Dildarpur Taufir,, T. N, ‘52, 
included swith 
daries.” ^: 


“Thana Nethnagat, District Bhagalpur, 2 


the. following eboun- 


Then follow the: boundaries, not of the - 


demised lands - but-of-&he'mauza, within 
rum ie wd lands are situate, 
:. Lhe learned ‘Subordinate "Judge 
dismissed: the sflit: on’ io d 
grounds. In my, opinion the decision of 
the learned Subordinate Judge'is right 


->and must be affirmed. EP 
i. Tt is unnecesgary ‘to deal with All the ` 
A grounds: made. In th 


©-fhemorandum of 
DP ka E : 


Now: 105 i 


N LSU EDD ees 
j to m ner a tenant isa raiyat- 
or not the test 18 not the use which the tenant. Dno NN 
purpose for -which the 3: - "~- 

` ja a nis 


in the schedule annexed to the plaints 


Tuuzi: No. 4395, ^. 


a : variety of. 


"oo, Present :—Mr: Justice Das ànd © 0) 


. 80 
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DWAREÀ DABS v. DURGA PRASAD. 


appeal. It is sufficient to say that the 


- *; plaintiffs suit is clearly barred by 


‘limitation. The’ learned Subardinate 


Judge has found that if the plaintiff ' 


. was ever in possession of the disputed 


' lands, 
the 7th of March, 1917. The suit was 


- e instituted on the 3rd of January, 1920. 


Vr 


a ” question; the 


‘The plaintiffs case is that he was 


. dispossessed by. the defendants first 


1 


is whereof | 


[par acting in collusion with the 
‘defendants. second , party. It may be 
» stated that the defendants first party 
“are, the proprietors of the mauza in 
defendants second party 
, are the lessees under: the defendants first 


“INDIAN CASES. 


‘he: was clearly dispossessed’ on ' 


w 


` 


i [1924 


siaki “to the -defendants a z 
and the defendants second party. > =. 
N: H. eae dismissed: , 


. 1 





DUANABAD HIGH COURT.’ : 
_SEconp CIVIL wee No. 938 oF 1922; 
ay 1, 1924. : 
i Present :—Mi. Justice. Daniels and © 
- Mr. Justice Boys. : 
"Pali DWARKA DASS—PLAINTIFF— . 
\ comis i 


` party; -and the plaintiffs case is that on - 


the expiry of the lease, in fivour of the 
defendants second party, he obtained 
.& hukumnama ` from ‘the proprietors 


p allowing him to cultivate 1100 -bighas 


_of land’ within the mauza. Clearly 
_ then’ the case in the” plaint is one of 
. dispossession by the- landlords; and to 
such a suit Art. 3, “Schedule III of 
the Bengal. Tenancy ‘Act applies. Mr. 
. Varma, on behalf of the appellant, 
argues before us that his client is not a 


: Fatyat and, therefore, Art. 3 has no 
1 application to the suit; but the kukum- 
© namā upon which he relies shaws that . 
The, critical words in .: 


he is a raiyat. 
‘that document are as follows: 
|. ““T permit you under: this parwana to 
cultivate the said  lands—boundaries 
are given’: below—for , this 
year.’ 

It ‘is contended. before us that there 


18 evidence that the plaintiff settled < 


" tenants" upon the land., That may be 

so; but the test is not the use which 

‘the tenant has made ‘of the land “but 
' the purpose for which the land is leased. 


2 Clearly: under the haeumnama the land 


| was let, to the plaintif to enable him to 
' cultivate ei. That being so, Art., 3. 
Schedule: TII 
, Act clearly applies. 

It is unnecessary.to go into the other 
points. raised in the appeal, because, 
e in our opinion, the dearned Subordinate 
Judge was right in. dismisfing the suit 


eon ‘the ground of limitation. 


The ap Seal is dismissed: with. costs. 
Ev will be two sets of costs 


of the' Bengal Tenancy , 


Rai Bah ain Shah DURGA PRASAD 
;——DRBFBNDANT— RESPONDENT. 

Cuil Procedure Code (Act V of 1908), « T e 
— Decree, execution of—Dispossession in execution 
—Party ‘dispossessed, remedy of —Suit for recovery 
of possession, whether maintainable 
. A person who has been disposseased under the 
terms of a decree to which he was a party is 
not competent to bring a suit for recovery of 
possessipn.. His remedy is by way of an 
application to the Execution Court. [p. 81, col. 1] 


Second appeal bona decree of the 
Officiating District Judge, Agra, gated: 


. the 11th April, 1922. 


Mr. S. K. Dar, for the Appellant. 

"Mr. N.P. Asthana, for the Respondent. 
SUDGMENT.—In 1906. two simple 
mortgages were executed over the pro- 
perty in suit one in favour of the plaint- 
iff and the other in favour ‘of one, . 
Bhagirath. The defendant acquired the 
right of Bhagirath and ‘ brought the pro- 
perty to sale under his mortgage. The 
plaintiff was-made a party to. the suit. 
it should be-mentioned that the plaintiff 
had also a¢quired the equity of redemp- 


_tion from .the original mortgagor and 


was in‘ possession of thé property in that ' 
capacity. . The decree in. the! defendant's 
guit was for sale of the property subject 
to the prior lien of the plaintiff though 
it is said that that lien was not enteréd 
in the final’ decree. On the ‘property , 
being brought to:-sale, the defendant 
purchased it . himself. He thereupon 
obtained possession through. the Court 
a8 against the plaintiff. He also obtain- 
ed mutation of names in the revenue 
PADES dt is admitted in: the plaint 


i 
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- and has been 'admitted throughout “tha. ment to refer “all disputes’ asisiny out of : contract ° 


: . "nii 4 «to, arbitration—Dispute relatis ‘to terms: of .con- 
e that the pois has lost tract, natvre df-—Stay-o nats Dice tion ‘of Court 
Possession. . | e brings. do present SUIE, > —Burdem of Proof tatutés, .- construction. of-— 
motor recovery. of his mortgage money*-- Courts, duty of-—Arbitri 

_, under his prior lien, buf to be ‘restored: ^ —Cinl. ‘Procedure. Code (Act.V of. 1908), 5. 105— ` 
. to possession of the property. 7: 55 c | Oder ean; Agpeah whether hes ~ KN 
His suit has been: dismissed ‘by both, -re Bae Ge ao ake 
the Courts ‘below- arid it. appears to us. arbitrators have authority to: decide what are the 
.thatit has been» rightly*dismissed:both* terms ofthe contract. .[p 85, col 2] 7. 
on the merits and: as being ‘barred by 
Section 47 of the Code of Civil Procedure.  94.’21.Gom. Cus 320; 60 S. J 74,32 T LR 15, . 
The plaintiff is not entitled to possession - In the matter of an Arbitration between :Baiynath 
a8 mortgagee,. because: the mortgage "in ` Kalooram cnd Alibhoy Mahomed, 59 Ind. Oab. 439;. 
his. fa vas.a.simpl ; ge. He~ 24 ©. W:N 567, relied on. E E E N ; 
rogus VOUT Was.& gimp = mortgage. ec. A suit to avoid a ‘contract’ on ‘the ‘ground of-- 
: 18 mot entitled to" possession as owner óf'" misrepresentation and fraud, based -on the allegas 
‘the equity `of redemption, -because the’. tion “that a certain „term was "inserted: in, the 
equity of.redemption has‘ been sold. anc | contract nerd the pam Pe ie n 
s: 1 “4 a Epa bal SEIS |, BUT arising -out o e contrac an 18 ilable to. 
e ge by o Ce nor E only, "be stayed under sectiow 19.of the, Arbitrátion 
. ng t,. any, under the; decree. was ite. ‘Act, where the parties have ‘agreed to. refér all . 
' bring the Property. to sale: for -the en- disputes ar-sing out of the contract, to arbitration: | 
forcement. of his prior lien. ” The suit is’. ip B4, eee rm P no d DE 
] i mee ` i OST ilU xs Ter. maüjgvkar, , i. SS MG e question o 
algo barred under section 47. ‘The plaint n Staying 4 suit under seqtion-19:of the Arhitrn- 
- iff was ,& party'to the décfee. He has liom Act js one of discretion by the Trying Uourt _, 
been dispossessed under -the terms, of - to’ be judicially. exercised; ‘rather than an | 
the decree ‘and ‘his remedy. for recovery , aik right of Wie defendant: [p87,.col. T] — 
tc Pomession Sas" by. application-to'the * 4. detasens lamung a stay of'a suit-oust 
` Execution :Court. : Jt-is not ‘possible now . agreed to ba, referred. . [p 87, eol 2] 25 
- to treat this suit asan application under | An ‘applivation by a defendant’ for tay of a 
section 47. because the defendant, obtain- b a P en cm PA RD Haale oe 
pi RH 4H. ae : ‘the . 707, .6 stay: of. the. arbitration- piecéedings in - 
ed possession 1n ihe year 1915 and the "which a diffrent-set of considerations would arisé.. . 
present suit was not brouglit .till the: [p. 87, col. 2] ` i UE A REA 
year 19207: ^. ogee tee ne A -A suit to avoid a contract on the ground “of | 
. We .accordingly dismiss the appeal. fee eee hon: and Aud is: not a etl oho 
CLEA Me I SANA S : “ing to a digpüte /nrising out of the contract.'and 
with costs including dm this Court fees.. | is not, therafore, liable to' be: stayed under sec- 
on the higher scale. À ; 


ig, MG E Me hs , tion 19 ofthe Arbitration: Act; on:.the ground 7 
EBD 5. 7 € "Appeal dismissed: ,. that the perties had agreed ‚to. refer all disputea~ : 
M ; HN EE t RE out 3f the-contract to arbitration... [p. 89, . 
a Sor Re AE" ey sts coli: Pd C NIS 
os pr at n E Oase-law discussed.) - . - 


- ER ‘+ +, . The- province ,of the ‘Courts. is “confined to 

i E Sea woe SPEO Pb cw ascertaining ‘the law’ and to applyuig"it to the 

à DIES I E es facts of ay Pana a take," it is not for the H 
MEM TATAT A - a ; Courts, to judge òf'the conke uenees, good or.". 
‘SIND JUD ICIAL COMMIS- `a bad or indiSóránt of the applicatian of the law or 
' — SIONER'S.COURT. |". "the hardship resulting in any case.orany class ^ 
MISCELLANEOUS APPEALS Nos. 13 AND 29. » of cases ese are Matters proper for, dhe par 
"at * . .o0P1999. son s Nu but not to be avoided Ly the Carts. p. 88, 

` y ka t 47 Le tds tos. a COL 2. 4 PE ' "DI eS T: " 

o5 = May-16,. 1923. jx "TA - Per Kema; A.-J. C.—No appeal ilies- "under 
v, Present; —Mr: Kemp, A.J. C. ^ $ = getion 101 atthe Civil:Proccdare Code. froi nn 
: (0n difference betwéen ‘Kincaid, J. C. order passe under section 19' of the ‘Arbitration . 


; -Madgavkar, AJ. CG.) “> At, staying a buit, |p. 89,'col; 2] 4 . seen. JS 
4 Sra Sod d A— * ^-^ Mr. Dipchand, iorethe Appelighis. -` s 
5o. 7 rs APPHLLANTS AC ees: Mr. Eupchamd, for the Respondents. 


Masens.. VOLKART — S JUDGMENT, 5 | 
uw cc uU MEN e rues COPA 
Arbitration—Constrlction ' of sonlraci—Ayreee |. Case underlying thre two' appeals before 


“6 n í gU 

av e n e; T 

208 E 
Wa past 


“fore, 
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SODAWATERWALA V: VOLKART BROTHERS. 


"us àre ‘quite simple but they. involve - 
a question of great importance. ' . 
On ‘the 19th February 1920, the | 


- plaintiff Sodawaterwala signed an indent 
. on' the defendants Volkart Brothers for ' 


1040 Axle Arms. The defendants were: 
to get them from Henry Rogers Sons & 
Co., in two lots'of 520 in each lot. 

The first lot was to be of May-June 1920 
shipment and the, Becond lot'to be of 
July 1920 shipment. The defendants 

communicated with Rogers & Sons and 
received the reply that they could not 

guarantee the shipment. They, there-, 
on the 8th March 1920 sent to' 
the plaintiff the Toloming paper, for 


signature :— 


“Dear Sirs, |. 

“We beg to Co ad receipt of. 
your notice dated the 8th March 1920 
advising the execution of our indent 
1040 Axle Arms from Henry, Rogers 
Sons & Co. Limited, shipment in 2 lots 


- of 520 Axle Arms: each Ist May-June; 


.' as per indent No. 


and 2nd lot in July 1920, both um-. 
guaranteed. Price and allother conditions: 
1580, dated 19th. 
February 1920, which is in order." 

This. document was in duplicate and: 
the ' „plaintiff retained the original and 
signing the counterpart returned ‘it to 


- the defendauis.- 


- The Ist lot of the Axle Arms seen 
in October 1920. The plaintiff did not, 
take delivery, but, on the 29th October 


-1920, he asked the defendants Volkart 


Brothers to store them. Volkart agreed, 
provided the ‘plaintiff signed the follow- 
ing document which he did. 


Appendix and Indent No. 1480 for 520 


' Axle Arms and 3 bags keys per S.S. 


lj efe., 


. agree that Messrs, Be B. may. 


“City of Marseilles” “(All other terms 
as per original indent including arbi- 
tration clause). 

* “We shall feel "obliged if you will 
have thé goods removed | to your godown 
for our account at our sole risk. We 
agree to Pay all expenses for cartage, 
piling and storage in PE to 
insurance and godown rent. We also 
insuré 
these goods for its value and we shall. 
pay fer and remove. them within 10 
days. We agree to pay to. you 
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-the suit. 


ens. js 


Rs. 1,000 T: - deposit, and balance- to bs 
paid within 10. days.” 

The plaintiff admittedly - paid "the. ^ 
Rs. 1,000. But he did not pay the balance." 
The: ‘defendants stored the: Axle Arms . 
in their godown. In the meantime, the : 
exchange fefl.and so did price and the 
plaintitf began, to repent of his bargain. ' 
He took delivery of neither the Ist dot. 
nor the 2nd.elot. - 

On the 6th Novena 1920, Soiva 


‘wala wrote, to. say, that in the indent | 


the: words " unguaranteed shipment." 
did not occur. He, therefore, declined . 
absolutely. to, take ‘delivery of the .2nd 
lot. He agreed to.take delivery. of the. 
lst lot provided, Volkêrt Brothers , paid 
him “the difference of price and exchange. 
ruling in the months of May and June.” - 
Volkart Brothers protested... The 2nd lot 
of Axle Arms came in December.:1920. 
and as the plaintiff would ' not "take. 
delivery, ^ Volkart Brothers .sold. “the” 
goods by public auction at a loss of 
some Rs. 13,000. . . 

Now in the indent was a clause 10. 
which ran as follows ;—‘ Disputes. of 
whatever nature: arising out of this con- 
tract to be referred. to .the .surveyors' 
arbitration'of two Européan: Vier a 
in Karachi, one to be.ohosen: by each 


. party, whose decision we agree to accept ' 


as binding and final, but. should, the” 
two surveyors, or arbitrators ‘(as the case 
may be) be unable to agree, they shall 
refer, the’ case to. an “Umpire, whose 
decision: thall be final and binding upon 
both parties.” 

On the 8th -February 1921, Volkart 
Brothers nominated Mr. L. Brachi: as 
their arbitrator and called upon Soda- 
waterwala to nominate ^is. On l5th 
February 1921 he nominated Mr. Gartley.. 
In July 1921, Sodawaterwala filed a suit 


- in the Court of Kennedy, A.J. C. for 


the return of Rs. 1,000. Messrs. Volkart, 
Brothers filed an application under 
section 19 of the Arbitration Act to stay 
‘On the 7th.'February 1922, 
Kennedy, A. J. Ò. granted: the stay 
application. On 21st November 1921 
Sodawaterwala filed; in the Court -of 
Raymond, A. J. C. a second suit, against 
Volkart Brothers for a ‘declaration that 
the contract between the je Aus 
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A ct contains 
^ Brothers applied’ under. section 19 of the the following explanatióni—" 4$. 
Arbitration . Act fora stay of the suit. -i ayp oie Bato ah Tey oae cer Ps 
7: e On the 24th July 1922 Raymond, A;J. ©. . , Mere siléncé;.as-to: facts’, likely to 
!. rejected ,the- application. Agains: Mu. effect. the willingness. of, a person;to enter 
', "Kennedy's decision’ Sodawáàterwül&. has 1nío a contract is not, fraud, unless the 
lodged Appeal No. 13 of 1929, “A saing  Circürhstanóes ‘of the case are such that, 
“Mr. Raymond's’ decision Messrs. Volkart  Tegard „being had ‘to them itiş fhe duty. 
. Brothers. havé lodged: Appeal No, 29 of Of the person keeping silence to speak, 
. 1922. "Both appeals have: been heard’ °F.Waless his'silence is in itself equivalent 
E c eo oe ie RS eS EPPS T ras 
- . 1 wish 8t the outset of my judgment Illustration. ic ^. 5 5 cor one 
' to express my. appreciation of the. great. . (di. A sells by auction’ ito B a horse 
ability. shown, by .the.learned Pleaders’. which A knows to. be. unsdund;:4A. says : 
“| on, bosh sides? ' Their- industry -has nothing to B about the horse'& >unsound- 
. . greatly: lightened oùr labour. ONT E pu is not fraud in A. ne E 
Vela ME i y d has zeewed thie aye" © O) Bois .A’s' daughter ai ‘has’ just. 
NC ue iE ipchand ‘has “argued that <Mr: come of age. Here. thé"relation' of the 
S ennecy.:was wrong: in ‘holding that parties, would makeit. A’s-duty to tell B if 
-: i*5the indent was a contract... A- contract aa as, ind. 4, s.s 
iS aa AT E the horseis ünsóünd. 4 La, 
;.; -Tequires unqualified acceptance: „The PCM See Ae) we 
vi; terms in. the indent wére tever accepted .Thus'the only eircumstahcés in which 
oti by. Volkart“ Brothers.. They ‘modified it» Volkart Brothers’ silenca would. ‘amount 
"an on receipt of a.letter from Rogers &: to fraud would be (1) if'it was their ‘duty 
P y Sons: "Thus, there was- rio contract þe- “to speak and (2) if. their gilence was : 
. ‘tween ‘the ‘parties. until Volkart Brcthers equivalent to speech., It has not been ' 
t" on-the-8th March ‘sent’ Bodawaterwala contended that their silénce "was .equiva- . 
»; their“ acceptance: memo. ` This . Joda- lent to speech.’ .It; has ; been. conterided 
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4 4 deco a es 


wa ed by the'defendants^iü the alterna- , staff well understóod. If -it was not 


ars 


` true, it would’ hot? render the contract; the coritract”, see clausd 10'of the Indent. ` 
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' their ^ ‘Lordships held 
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. case of Monro v. Bognor Urban Council 


(D.' ‘Therein the plaintiff a contractor 
had agreed to. construct for the Bagnor 
District Urban "Council certain sewage 
works. There was a clause binding the 
parties to refer their disputes to the 
e. Council's Engineer. The plaintiff 
"brought a suit fora declaration that the 
cóntract. was void, owing to fraudulent 
misrepresentations in the specification of 
.the soil in which-the work had to be 
' done. > The specification described the 
soil as.other than what the plaintiff 
alleged the soil actually was. The Urban 
Council ` applied : for a stay. But the 
Court of. Appeal rejected the application 
on the, ground that the action was not an 
action on the; „contract at all. Pickford, 
LJ: -oBgerved:— 25 

"Nor “do T'think that it is an action in 
relation. to or ‘in connection with the 
` contract. In the; cone sense it is an action 
in relation to’ andi in connection with the 
- coritractbecause if there had never been 
any: contradtsthex @ would never have been 
any “cause Of” ‘action, there would never 
have been ‘any iepresentation and there 
never would have been any action for 
'damages. But it is not in relation to 
or in connection with the contract, in my 
opinion, within the meaning of the arbi- 
tration clause". The question, therefore, 
for the Court to decide is whether the 
claim comes within the submission to 
arbitration.’ In the case just referred to 
that the  mis- 
representation was something quite dis- 
tinct from and previous to the contract. 
We'hëve to see whether that is the case 
lere ||, 

I'shall now again revert to the two 
pleas of the plaintiff. But before I do 


. a0, I wish to emphasize my opinion that 


pleas such as his should be examined 
witlf thé gutmost rigour. They are not 
pleas that an‘honestman would make, save 
in the, most exceptional circumstances, 


. They are -pleas, too, which if allowed, 


would be.capable of the most dangerous 
If all that is needed for 
the réjection- ofa stay appfieation is for 


*.. the opposite party to allege that he -was 


9K.B. 1671; 84 L.J. K B.1091; 11% 
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misled or browbeaten or TE uid 
when signing the contract, it is clear that 
the provisions of the Arbitration Act will - 
become valueless. In the Court sudh a 
possibility cang only be contemplated 
with dismay. A suitor cannot, hope to 
have his: case: heard. for several years. 
To deprive him, therefore, of. the. 
right to submit "his disputes to the 
speedy decision of an arbitration tribunal 
is to do him the most serious ‘wrong . 
and-to do the commerce of Karachi, a very : 
grave injury. 

I shall now return to the plea of the 
plaintiff. The first is that thé. defend- 
ants deliberately forged an interpola- 
tion in the acceptance memo after Soda- 
waterwala had signed it. -Now .that 


forgery could not have.oeccurred before the .. 


completion of the. contract but after. 
It is, therefore, clearly a:dispute which 
arises out of. the coritract. itself. “Mr.” 
Dipchand, howevér,.did not rely so much 


‘on this plea as on the second.. That plea 


was that Mr. Sodawaterwala misread the., . 


acceptance memo and believed it to be. 
something different from what it was. ‘I, 


“have already expressed the opinion: that 


evenifthe plea were true it would not 
vitiate the contract. Apart-from that, how- 
ever, it is & dispute that, in my judgment 
arises out of the contract. Sodawater- 
wala signed the document in March. -In». 


October he made 'no objection to it/but `- 


CR 


asked: the defendants to store, the first 
lot of Axle Arms. “It was not till after 
this that he found out that the contract 
which he had signed -was soméwhat 
different from what he believed it to be. 


the contract.” 
to what the contract was into which the: 
parties entered. I am fortified in this 


view by the decision of the Privy Council ^ 


in the ease of Produce Brokers Co. v. 
Olympia Oil & Cake Co. (2. ‘In that 
suit there was a clause in the ‘contract 
which referred to arbitration all suits 
arising under the contract. The arbi- 
trators in the' course of their award inter- 
preted the contractin the light’ of an 
existing custom. It was argued that the. 

(2) GA A. 0.314; 85 L; J. K. B. 160; 114 L.” 
T. 94; 21 Com, 


E t 


) 4 


Cas. 320; 108, J. 14; se TL. Re e 


Surely, that is a dispute arising. out‘of - A . 
It isin fact a question.88 ` 
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arbitrators had gone beyond their jurs- 
diction, because t the scope of thé subm:s- 
sion was to ascertain - the contract’ as it 


really was. This objection was over- 


ruled. Lord Loreburn observed. “When 
an - arbitrator has power, as here, to 
decide all disputes. arising out of a con- 
tract, including questions of law, surely 
he must decide what thacontract is and 
be cannot decide that without introduc- 
ing the custom.” And Lord Atkinson 
- added:—"Prima facie one would Suppose 
that authority to decide disputes arising 
out of a contract necessarily conferred 
authority to decide what were the terms 
of that contract.- It would appear to me 
io be impossible for any Judge or arki- 
trator to determine, whether any parti- 
cular dispute arose out ola contract ur- 
less and until he knows what that con- 
tract is.” 


This view was adopted by Greaves; J. 
In the matters of an Arbitraton between 
Baijnath v. Kalooram and Alihhay 
Mohammed. (3) There a plea was advanced 
as here, that there had: been an interpola- 
tion in the contract. But Greaves, J. 
held “that it was competent for the 


arbitrators under the terms of the su», 


mission to decide whether or not the 
particular term was in the contract as 
‘originally made. It must be noted that 
"Mr. Dipchand has strenuously contended: 
that the contract was void because tke 
parties were not -“ad idem". But I find 


some difficulty in following: this reagon-~. 


ing. Under section 20 of the Contraet 
-Act, it is only where both parties are 
under a mistake of fact that an agres- 
ment is void. .Now Volkart Brothers 
were under no mistake of fact. The 
only person who has alleged a mistake of 
fact is Sodawaterwala. But section 22 
lays down “A contract is not void- 
able merely because it was caused hy 
one of the parties to it, being under a 
mistake as to a matter of fact.” Thus 
the only dispute which the defendart 
can raise is that the contract: he signed 
was not the real contract between the 
parties. In order to settle that: dispute 
the terms of the contract have to ke 
ascertained; and according to Lord 


(3) 59 Ind, Cas, 439; 21 C. W. N. 567. 


-refused to stay and in my 
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t 


Atkinsen's dictum, that is an enquiry 
within tlie jurisdiction of the arbitrators. ° 
I am supported by anothér passage 
from the judgment of Greaves, J. 

“Now as I read ‘the decision in Pro- 
duce Brokers Co. v. Olympia Oil & Cake 
Co: (2) it is a decision that under a 


- submission to refer all disputes arising ° 


out of a contract. the arbitrators’ have 
authority to decide what are the terms of 
the contract. 

I, therefore, hold that the disputes 
raised by Bodawateiwala all “arise out 
of the eontract.” It follows from, this 
finding that Volkart Brothers have under 
the submission clause in the contract 
the rigat to ask the Court to stay the 
suits brought by Sodawaterwala under 
section 19 of the Atbitration Act. Ken- 
nedy, A. J. C., granted such a stay and 
in my judgment his order should be 
upheld. The appeal is, therefore, dis- 
missed with costs. Mr. Raymond, A. J. C., 
judgment 
his order should be set aside, and the 
stay granted and Messrs. Volkart Brothers’ 
appeal allowed with costs. 

Madzavkar, A. J. C.— The ques- 
tiox in both these appeals is whether 
the defendants sellers are entitled to a 
stay under section 19 of the Indian 
Arbitration Act (IX of 1899) of the two 
suits against them by the plaintiffs- 
buyers. The suits were on the file of 
two diffsrent Judges of this Court who 
arrived at different conclusions. Ac- 
cordingly the buyers are appellants in 
one appeal Miscellaneous No. 13 of 1922 
and the sellers are appellants in the other 
appeal No. 29 of 1922. 3 

The Éuyersigned an indent on the 
19th February agreeing to purchase a 
certain number of Axle Arms at a 
certain rate half May, June and half 
July shipments.* The sellers after com- 


.municating with the office À Europe 


presented an acceptance memorandum 
on the 3th of March wnder which the 
Indent was accepted. That acceptance 
note was in counter-foil, the foil being 
signed by the bufers, the other by* 
the sellers, tach foil being retained by 
the party ‘other than the enu The ° 
buyers have not produced t 16 foil with’ 
them alleging that they have lošt it, 
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The” ‘counter: foil produced. by. ih. 
sellers contains the’ words in’ ink “Both : 
" unguaranteed”, referring to the ship- 
menia, 

The’ only , dispute | between the parties 
relates' to " those two words in- the, 
agcephiance memo. The buyers contend 
that they contrasted for, half’ May, Juno, 
and half July shipments “and never 
conshnted to * shipments unguaranteed 
and thelr grounds are:— - 

Firstly they, do noi. know English, 
secondly these two words .and the cpn- 
sequent modification of. the terms, in. 
the indent were not known to them 
and were not brought to their notice when 
they signed the acceptance j memo, 
thirdly these, conditions .may be an 
interpolation , on the part. of the sellers 
added’, to the ' acceptance, after the 
buyers: "had signed and without their. 
knowledge'or consent. 

The sellers’ contention is that these 
two words, were contained in both files 


- INDIAN CASES. 


` disputes .are all identical. 


and:the buyers ‘signed E pun 


ledge and tutdéretanding. 

The first . consignment . | arrived. in. 
Ociobzi? The bub ers raised no Objection ` 
though it was | not” May, June, July ' 
shipment ‘but signed- an appendix ' 
promising to ‘take. delivery’ within 10 


days ‘and deposited Rs, 1,000 with the - 


sellers and asked them to’ take delivery 


of the .goods “and bring them to the 
godowi | althongh under ,the indent 
the delivery. was “Karachi ` Harbour” 
Subsequently the ‘buyers, refused to 


take “delivery of, either consignment on 
the rounds mentioned “above ‘The 


Indent which .was also incorporated in ' 


'the acceptance memo contained the 
sual arhitration clause. Bach party 
“nominated | its arbitrator.- No reference, 
however, was actually made and no, 
farther tepe” BUE arbitration Were taken. 
‘On thé 12th of July 1921 the buyers | 
filed the. first Suit No. 1000 of 1921 for 
return with interest of Rs. 1,000 Which | 
they had paid to ‘the’ sellers on ' the, 
arrival of the first lot. Ip^Oectober 1921 
the ssllar& ‘tried to proceed , with 
Arbitration and the buyers filed on the: 
2lst of November 1921 « second Suit 
(No. 1572 of 1921).in which they claimed’ 
a declaration tlt thie “contract was,” 


at he adu 


; DIN ' ra 
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the : 


,mond; 
“Hence these two appeuls. 


owing to the “mnisréptesentation: or nnd s 


as to the. addition of the words “both 


unguaranteed” 
for a declaration that there was. ‘no’ 


complete and .bindjng ‘contract between |" 


the pàrties,às they were not ad idem 


and therefore there was nq: clause com- . 
pelling them to, submit: to arbitration- 


and tor perpetual ÍInjunction to restrain 
the séllers from, proceedings to arbi- 


'tration.. The, se llers applied for a.8tay . 
‘under, section 19 of the Arbitration Aot . 
"Kennedy, A.J. CO, in ~oe 


in both, the suits. ] 
the former suit granted a stay, - Ray- 
A. J. 0, in the, latter’ refused, it. 


The contracts, the parties and, the 
“And what- 
ever’ the difference in -the 
‘with one 


thé appendix 


identical, 
"vig. 


the first lot on arrival. Both the appeals 


can be-conveniently disposed ofi in the ' 


same judgment. 


Kennedy, A. J. O., -thought ihal ingia l 
- was no substance i in the contention of’ 


the buyer thát there was no contract 
between the parties. He 
whatever 


E 


void or in the alternative: ` 


relief, 
claimed in the two suits, the questions 
-in these are 
"material exception, 
and the buyers’ conduct. in regard to 


held that- 
the dispute as regards, the, 


two words. in the acceptance Memo, the; 


contract was’ contained in "the indent, 
according to ‘the case of the plaintiffs- 
‘buyers themselves. 
was wheiner -or not, the prima facie 


breach of thé contract in `ihe indent in: * 
_respect of the late shipments on the 
part of the sellers was or was: not ex- 


cused by the fact, disputed by the 
buyers, that the buyers had consentéd, 


subsequently to the indent, to the term l 


‘both shipments unguarantecd.’ He held 
that the dispute was thus one arising 


out of the contract and within, the, 
submission clause referable.to the arbi- '.- 
He ` 


trators and not triable by.the Court. 
therefore granted a stay. 
On the, other hand, Raymond, A. J: O., 


‘held that the indent itself did ‘not es- ; 


tablish a dontract as it was, subject to 


confirmation, "and that the addition of > 
the two disputed words’ in the accept: ' 


ance memo constituted & counter. pro- 


. posal to which the consent of therbuyers- 


"y es | 
i 3 
` 


And the real dispúte .. i 


1 
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was necessary. before a complete con- 
tract between the parties: including the ' 
submission clausé could ‘be held-estab- 
lished? ‘ The dispute raised by the -buyers 
in respect -of these two words went to 


the root of the contract and raised a. 


contention that they had never accept- 
ed the: counter proposal as’ the sellers ; 


alleged. The dispute was, "therefore, not": 


one arising out of the contract which 


could be referred to arbitration but oné ' 


triable solely by.the Courts. He thought 
that he was bound by the law as laid 


down in cases such as Monro v. Bognar. 
Urban Council (1). : 


to stay the suit before him. 


In view. of this difference . of opinion: 


between the two learned Judges and 
also the different conclusion reached i in 


these appeals by the learned Judicial ` 


Commissioner, I haye given my anxious, 
‘consideration "to the question, at issue 
in these appeals. I have arriyed at the 
conclusion that the view of the law 
adopted by Raymond, A. J.C., and its 
application by -him.to: the facts of this 
case, in so far as they are before us at the 
present stage, is éorrect. 

The application ‘of the sellers for the 


stay of the suits: could only be made. 


under section 19 of the Indian Arbitra- 
. tion Act. I do not. desire to lay stress 
on the concluding words “may ' make an 
order” although they make, it clear that. 
the ‘question of. stay is one ola discre- 
tion-by the Trying Court to be judicially , 
exercised rather’ than an absolute right 
of the defendants, .The question in 
these suits appears to me to be whether 
the two legal proceedings instituted by: 
the buyers are “in. support of any matter 
. agreed to be referred" within the, mean- 

ing of section 19 or. whether they are out- 
side of such matter. , : 

The only contract) which, the defend- 
ants sellers set up is not the indent 
but the indent as modified ,by the ac- 
cept&nce memo. Whatever doubts might 
have existed -as, to the correctness of, 
either view, if thé: ‘acceptance memo.. had: 
been a mere, confirmation of the indent. 
on the facts of the present ease, it 
appears to me indisputable that as to 
the completed agreement or contract 
the view of Raymond. A. Jd. C, is, s, correct , 
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: He, therefore, refused |, 


SABES, - = U z i 


raher’ ‘thar: that of When. A.J. C. 
The, plaint-ff, does not in either : suits 
set up ia contract in, terms: of the indent: : 
In. both the suits he claims to avoid 
the’ contract set up by the sellers and 
on the sellers’ own showing ihe con- 
tract is Contained not in the indent but 
“in, the -acceptance memo: ‘Incorporating 
ihe.indent and en the ‘strength of the 
signature ci ihe, büyers on the nccept-. 
ance memo. - It does not appear to mo 
relevant in. this connection for either 
side to extract a stray. word on .a parti- 
cular portion of the pleadings of, the 
other in support of their contention as 
to what tha.contract was. Thé buyers 
say there was no contract, on the ground 
.of' misrepresentation or fraud and the 
parties not being ad idem.. Tho sellers 
soy the ccntract was the acceptance 
‘memo incorporated in the first indent.. It" 
is hot the case of cither side that the 
contract is she indent pure and simple ' 


As to what the precise. dispute is, .- 


there is no? doubt. 
‘the dispute or 


Into the merits of' 
which side: is right or 


wrong We «re. obviously precluded from’. 


forming or expressing any, opinion, to 
the prejudise of the tribunals whether | 
the Court or. of ‘the arbitrators, shiek: 
may .have zo decide the , question. 
application by the. defendant for. tho 
stay. of: the suit must in law be clearly 
distinguished from an application fora 
stay of the arbitration .proceedings,: in 
which a different. set-of considerations , 
would arise involving equitable grounds 
and permitting perhaps: a prima facic 
view. of these matters. Gf.. ‘Kitts v. Moore. 
(4), Gajanard Maskara-v. Taleb Jalaludin | 
(8), Joylal & Co. v. Gopiram Bhatica (6)," 
G. M. Birlad & Co. v. Johurmull’ Prem- 
sukh (1). Nor is there any question here: 


. of custom of the trade into which. the ar- 


pitrators cold go ; Produce Brokers Com- 


panys Limi-ed v. Olymma Oil. & Cake Co. . 
Limited (2). - 
-ceedings is here asked for. 


‘No stay: of arbitration pto- 
“Therefore, for 


tho: purposes of the present appeals 


"which * relate to , Rtaye of the suits,- we 
(4) (1893) 1 Q.B E GLL. J. Ch. 188, 12 B43; 

71 L. T. 676; 13 W.R f 
(5), 46 Ind. Cas 173; 99 C* WN. 535." : ` 
(6) 55 Ind Jas 778, 31.C.L..J 167. NE 


(T) 55 Ind, Sas. 817; ane L. J, 158, 


Ü 
r Š Up 
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An 


: me indisputable that. the defendants- ’ 
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must assume as in the case of a prelimi-: 
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' pary issue whether suit discloses a cause 


of action assuming that theallegations in 


` the plaint might be true and proveable. 


It, is argued by Mr. Rupchand for the 


sellers that the indent was a contract con- | 
tingent on the consent of the home firm, A 


Jeference to section 31 of the Indian Con- 


' tract; Act suffices to rebut this argument. 


And whatever the . possible difficulties 
if the indent had been accepted without 
any modification whatever, it appears to 


sellers having themselves made a counter 
“Proposal -in respect of an essential term 
such as shipment, are precluded from 
saying that the original offer of the buyers 
in the indent was complete and formed 
acontract. Under section 7 of the Indian 
Contract. Act before a proposal can be 
converted into a promisé, the acceptance 
must be absolute and unqualified. The 
fact that the plaintiff alleges a mis- 
representation on the sellers’ part that the 
“acceptance was absolute and unqualified 
cannot help the defendants sellers to 
prove that the agreement to refer was, 
therefore, contained in the indent apart 
from the acceptance memo. It is the 
defendants who claim a stay, it is for 
them to show the suits are “in respect of 
any matter agreed to be referred" and 
itis for them to prove this agreement to 
refer. The only agreement to refer 
which is open to them to set up and 
which they set up, is the acceptancé 
memo 'which' they have 
porating the indent. ` 


But this acceptance .memo itself the case of Monro v. Bagnor Urban, Council 
plaintiff in his suit alleges was the sub- ^ 4 


‘ject certainly of misrepresentation if not: 


of fraud. The authorities such as Munro 
v. Bagnor: Urban Council (1) seem to 
he ‘clear that such an allegation of mis- 


representation or fraud is nota dispute ' 


arising* oùt Of the contract bus is a 
‘dispute regarding the validity of the 


contract. From the opinion of Pickford, - 


L. J., it follows that such suits are not 
suits upon contracts and cannot be tried by 


" arbitrators under the seference clause in ` 


the contract. To take an extreme case, 
if the buyer in the present case had 
denied his signature orhad alleged that it 


‘was a forgery, such a dispute would, 


1 


produced incor-' 


CABER. =. - uec 


I. think, clearly “have been outside the ' 


‘purview of the ‘arbitrators’ and would. 


have to be tried by. the Civil or Criminal 
Court: see Russell on 
pp. 91-92, 10th Edition. 'The case above 
is clear that if the cause of action is de- 
finite misrepresentation to avoid the con- 
tract set up by the opposite party, such 


a dispute is not a dispute: arising out of ` 


the contract within the submission clause 
in the contract and the Court has no power 
to stay. ‘There is one Indian authority 
referred to: Alibhoy Mahomed v. Baijnath 
Kalooram (3) in support of the proposi- 
tion that question of 
fraud such as that now sought, to. be 
"raised was within the province of the 
arbitrators. That decision, however, is the 


decision’ ofa .single Judge and was bas-, 


ed apparently on the.case of Produce 
Brokers Co. v. Olympia & Cake Co. Ltd. 
(2) referred to above which, however, is 
hardly authority ‘for the proposition 
enunciated. It only decided: that the 
arbitrators are competent to go into the 
question’ of the custom of. trade in the 
light of the contract which had been 
entered into. Greaves, J., in that judg- 
ment appears to differ from the view of 


two-other Judges of that Court and. 


Walsh, J., in a recent decision of a Bench 


of the Allahabad High Court Sushil: 
Chandra Das v Sakhamat. Bansidhar (8) . 
where the decision. of Greaves, J. in the. 
case above has been dissented- from.- 


With all respect I agree with the deci- 
sion of the Allahabad Bench, which 
appears to me to be rightly based on the 


(1) referred to by Raymond, A. J. C. 
It is argued for the sellers that ill 


consequences result from this state of the - 


law and enable parties without any sub- 
‘stantial claim or relief to delay and 
hamper: arbitration proceedings, as to 
this itis to be observed that the province 
of the Courts is confined to ascertaining 
the law and to applying. it to the facts 
of each particular case, itis not for the 
Courts to judge of the consequences, 
good or bad or indifferent of the appli- 
cation of the law or the hardship resulting 


in any case or any class of cases. . These. 


(8) 67 Ind. Oas 487; 4 U. P: L. R. fA) 69; ' (1922) 
A, IR. (A ) 219; 44 A. 472, 20 A. L. J. 377. 


T 


interpolation or 


Arbitratign, . 
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are matters proper for the Legisla sure: 


.but not to be avoided, as I conceive by 


"the Courts; Nor -does the arbitration 
Aci. or the other law enable us- to seke 
account of -possible delays. in applying. 


and enforcing the law.” Iù“ the present 


. case, for instance, there was admittedly 


& certain ` amount of delay: on the pari of : 
. the sellers in. proceedimg to arbitrat:on. 
. between February 1921 when the arb:trà- 


tors were named to Octóber 1921 wken 
the sellers decided to.continue the: ar- 
bitration proceedings. 


delay in the trial of the suits should pře- 
judice the plaintiffs buyers. 


‘Shortly, therefore, I am of.opinion shat : 


the two suits by the buyers are not iü 


respect ofany matter agreed to þe re- 


ferred under the contract ‘set.up -bhy the 


sellers but are to :avoid this’ contract Zor 


alleged misrepresentation on the ground 


that the'sellers represented, it a'a eon-' 
tract for half May-June, half July Sh p-; 


= ments. If so ther neither suit can be 


. he 
No. 29 of 1922 should be: dismissed with 


J 


stayed under section 19 of the Ind: an. 


Arbitration Act. 


. For the reasons stated a am of. 
opinion that the Miscellaneous Appeal 
"^. No., 18 of 1922 should be allowed with. 


costs, and the Suit No. 1000 should not 
stayed and Miscellaneous Appeal 


coats. 
Kincald, J. C.—As Mr. Madan kan 


A. J. C. and T differ in opinion, as to-the > 


decision in Appeals Nos. 13 and 29 of 1£22 
Lin substitution of my- ‘reference to a 
Full Bench, do now with the consent of 
the Pleader on each side; refer the case 


to & third Judge who shall be the Bir- 


rister A. J. O. for the time being.  ' 


: Kemp, A. J. C.—This is a refererce . 


owing to a difference in. -opinion between 


the learned Judges sitting in Appeals; 
of 1922 against orders, ' 
passed by my brothers Raymond . aad 
Kennedy, A. J. Cs. respectively in certein'' 
applications under section 19 ọf theInoimn :- 


Nos. 13 and :29 


Ioue Act. (IX .of 1899). 
In Suit No. 1572 of 1921 "Raymcrd, 


A.J. C., Teien" a stay of we suit; in Sali ; 


^ 


But this delay; 
in my opinion, should not prejudice the: 
_ stay of application of the, sellers on the 
one hand any more than- the possi»le $ 


No. "1000: of 1921. | Kennedy, A: 3. ©, 


giaented, it 


: The points in ‘both: suits are the same 
andit is clear that there isa conflict of 
opinion amongst. the Judges of this Odurt . 
as to whether the stay should be granted. : 
In the appeals Kincaid, J. O., consider- 
ed that the order of Kennedy, A. Jd. OF 


“should be upheld and that of Raymond, 


A. J. C., set. aside: Madgavkar, A. J. O., 
who sat with him “was of the ‘contrary 
opinion. 


Accordingly, on Tth kebanan 1993 ` 


the Judicial Commissioner referred the 
càse:to the Barrister A, J. C. : 
Since the order of reference, however, pon 
a Full Bench. of this Court which includ-: 
ed the -learned Judicial Comm miona 
and Madgavkar, A..J.C., decided. . 
6th March 1923 -in ‘Miscellaneous Ap- 
plication 6 of 1920 (Mengharaj Khialdas 
v. Firm- of Langley. Billimoria- (9)) 


that no appeal, lies under section 104 of 
'the Civil procedure Code from an order 


passed’ under section 19° of the Indian <.” 
Arbitration Act staying & suit. This: : 
decision is binding on me and it'appears, 
therefore, that no appeal lies. Tlie ap- 
peals have been referred “to “me: for 
disposal and I must decide accordingly. 

‘The Indian Arbitration Act (IX of 


1899) itself makes no provision for,an -.': 


appeal and I cannot treat "what was. 


referred to me asan appeal as a révision ev 


application. 


Both appeals must accordingly. be dis-- J a 
missed but as this consequence ensues | * 
from a Full- Bench: ruling passed since the - . 


Judicial Commissioners order of: refer-- 
ence = me I pass no order aS to costs. - 
Appeals dismissed: 

x TON ‘Ons, 759; (1923) A. I. R. (8) 38; 17 S. 


— — 


ALLAHABAD HIGH COURT. 
MISCELLANEOUS Case No 121 oF 1924. 
A ' April 28, 1924. . 
Present:—Mr. Justice, Daniels and Mr. 
. ‘Justice Boys. LE 5 
"BRIJ. BHUSHAN LAL—ABPLICANT 
versus 
TAR MUNICEPAL BOARD OF, 
m KANAUJ—Opposire PARTY.. ` 
U. P, Mond Aci (IT of 191), s, 128 0 


E 


CS E . ^ ANDIANOASES ^ PEE ee 
ISWAR CHANDRA NATH V. GOUR.SUNDAR NATH. 7O : l 


(ix)-“Trade", meaning of—Tax on` circumstances salary. ‘Mr. Bajpai for. the Municipi 
Kb 7” perty—Salaried clerk, whether liable to be Board has fo our attention n mM 
"Trade" impliss,. buying arid ssling or Very wide definition of the word "trade" | 
"dealing “in money or at least the making of in Webster's Dictionary, but it may be 
-some article for the: purpose of sale. Further, a pointed out that theeAct itself in clause 


person can onl ba gaid to becarrying on trade sae ine ped : 
` În ths dan dans Gi this ori o haig (tii) of santion.128 distinguishes between 


working for -his own profit and not when he is trates, callings,- and vocations, and 
‘in receipt of a fixed salary. . includes under vocations all employ- 
-Therefore a person who resides outside the meats remnnerated Dy salary.- Te is 
Municipal limits but is employsd during businzss ojear tyarafora, that in th . di 
hours as a clerk on a salary within Municipiul 'C 92r baorelora. tha in ths very section | 
limits. is not liable to bo taxed uadsr a tax 22 under which the tax is imposed oecupa- 
cana an and proparty Iu on parsoas .iio0n,as:a salaried clerk is.not included 
“residing or carrying on any trade or owalag , under u Jan? 
propèrty within: limits of tha Municipality" to the e : ae, ree NE 
^ under clause (ir) of section 128 (1) of the U. P. = f nee 18 a e applicant: 
Municipalities Act. is not liable to assessment’ under the 


Reference under section 162 of the tax on circumstances and property im- 


Municipal Act by the District Magis-- posed by the Kanauj Minicipil Board. |. 
trate, Farrukhabad. . KB. D. Refevenes answered — . 
“Mr. Gulzari Lal, for the Applicant. : in the negative. | ~ 
Mr. U. S. Bajpai, for the- Opposite : . f ; 
Perty. d n E E o Were 


JUDGMENT.—This is a' reference ' 
under section 162 of the: U. P. Muniei- ' 
palities Act. The question.referred is HE 4 


whether the applicant who resides out- .: : 4 
side the Kanauj Municipality but is «| CALCUTTA HIGH COURT. 


employed during business hours as a Letrers Paranr Appsau No. 45 or 1922. 
clerk on a salary within Municipal - | January 10, 1928. f 
limits is liable to be taxed únder a tax. ' Present:—Justice Bir Asutosh Mookerjee, 


on circumstances and property imposed . _. KT., and Mr. Justice Rankin. 
under clause (ir) of section 128 (1) of ` ISWAR OHANDRA NATH AND ANOTHER 


the Act. Section 198 permits theMuni:, .;  —~PLAINTIrs—-APPELLANTS 


cipality to impose the tax on all classes rs VETUS ` . 
of inhabitants as defined in section 2 GOUR SUNDAR NATH AND OTHERS— 


> (7). They have however chosen to limit DEFENDANTS— RESPONDENTS. 
tax : rags qs ; AS Evidence Act (I of 1872), s. 113—Estoppel— 
the bs ort residing ni IHR , Lease by raiyst—Heeual that grantee shall be raiyat, 
“on any trade or owning property within ' epfect of —Hjectment. j re 
the limits of the Kanauj Municipality, Plaintiffs granted &lease to the predecessor-in- 
‘vide Notification No. 6575 X XIII-9, dated title of the defendants for a term of  twonty 


: 99 years which recited that the grantee wonld have 
7th August 1920, printed on page 324 the status ofa raiyat. The grantes continued in 


of Part III of the U. P. Gazette Or - possession till after the expiry of the! term and 
1920. The expression "carrying on a after his death the defendants got into possas- 
trade" has a well-recognis$d meaning sion of the torancy. Plaintiffs sued to eject the 


"ar "na dafeniants on tha elispation that Lho tenancy was 
and cannot ai Bun not heritable, the grantee being an under-ratyat, 
be made to include a person who merely na ths grantors thsmaolves wore only ramat 
-works. for an empleyer as a salaried, Wall, (1) that tho» graatse having acted on the 

clerk, “Trade” implies buying and’ .faith of tno recital in the grant that he would 

D urs : m 5 hava tha sta‘us of a rawat ias plaintiffs "were 

P selling on. eee = A. a al ' estopped from conteadias that hii status was E 

least the waking 0 sonfe article for the. othsr than what was described in the grait;. 
purpose of salé. Further, a pefson can” [p. 91, col. 1] irae 

only be said tọ be carrying on trede " (Qu that, thersfore, the defendants were not: 

. Tie AS 


: : e to'ejeetmeat. ' [p. 91, col. 2.] j 
in the ordinary sense of the word when Bamandıs Bhatiaeharyya v. Nilmad'ab Saha, 


he is working for his own profit and. 35 Ind. Cas. 754, 44 O 771, 200. W. N. 1340; 21 C. 
not when he is in receipt of a fixed ` L. J. 541; followed. in 2 


, 


t 


Vol, Svo 0 De P. 
RAM 9; GAMAN RAM, 


' 
1 


Chandra, Kant v: ‘Amjad Ali, 61 Ind. ies 446; 


48 0.783; 3270. L. J. “296, 25 oe N. 4 (F. B), 


' referred;to " * 


Letéers Patent Appeal ` against the 
judgment of Mr. J ustice Ghose, dated’. 
the 9th May 1922. .. 

. Mr.J K. Sen Gupta, for ‘the Appel- ` 
lants 


for the Resoondents. . 
JUDGMEN T. —This is an appeal” 


', under clause’ 15 of the Letters Patent: 


from the judgment of Mr. Justice B. B. 
Ghose in a suit for éjectment.,’ 

On the Ist June, 1882, the idin. 
sors-in-interest of ‘the plaintiffs granted . 
a lease-to tlie predecessor ofthe defen- 
dants. “A premium: of Rs. 30 was paid - 
by the grantee |to;the grantor. The > 


lease was - for, a term "of 20 years and^ 
the grantee. 


expressly provided . that ` 


: would ‘have the status of a raiyat. The 
' term of.the lease expired on the'3ist May 


1912, yet the grantee continued in occu- 


‘pation till his death in 1914. "Thereafter 


the heirs of the grantee have' remained 
in possession. 
On the.1€th April, 1916, ‘the plaintiffs | 


' commenced the, present action’ to ejéct 


' founded on the allegation that although | 


the defendants 'on ‘the allegation that 


the.tenancy- was not heritable and that , 
consequently liable to „De. 


they, were 
ejected, as trespassers. The contention 
that the tenancy was not heritable. was 


the lease stated that ‘the grantee was 
a raiydt, he was i? fact. an under-raiyat 
in as much as the 


"higher status than that of ‘a raiyat. 


The question consequently arises, whe- ` 


ther it is open to. the plaintiffs to eject 
the defendants on.proof that the allega- 
tions in the primary contract ‘between 
the "parties .were false. 
Ghose has held “that the doétrine of 
estoppel applies and that the plaintiffs . 


‘are not competent to prove that the 


n 


clearly well-founded, and 


status of the, original » grantee was other 
than what was described in the grant. 
We are of opinion that this view is 
is supported 
by the decision in Bamandas Bhaita-. 
charjya v. Kanaan Saha (1) which 


(D 35 Ind. Cas. 154, 440° Tn 20 0 W. N. 1340, 
. L. J:-541. js "iex pu 


Messrs. D. | L. iasi wd N.C. Das, 


grantor, had no, , 


Mr. Justice ` 
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as not: bec “affected, in any way by 
the decision of the Full Bench in 
“Chandra Kant v. Amjad Ali (2). To 
, test the contention of the appellants we 


' may put: the question, would it have 
been competent to the.plaintiffPs, after . 


the lapse of seven years ‘from the date 
‘of the grant, to'eject the grantee ‘on 
the allegation that. his status was. not 
‘that of a-raiyat as stated in the -lease 
but only that of on under-raiyat,. and 
that the registration of the document 
was invalid. because effected in contra- 
vention of the provisions. of section 85, 
'Bub-section:2. of the Bengal Tenancy 
‘Act. The answer must -obviously be in 
the negative. There is no room for 
doubt that the 
faith of the’ recitals in the grant, which 
in fact, were very material for the pur- 
poses of the tenancy. We are . conse- 
-quently . 


` affirmed and this SEBEN dismissed with 


costs. ' - a 


ZR ow Appeal dismissed. 
(2) 61 Ind. Ois.. 466, 49 C 782, 32 O. L. J 990; 
25 c W N.4(F.B)J. A 


t 


+ ,' LAHORE HIGH COURT. 
'Snóoxp Orrin APPRAL No. 1646 OF 1920. 
„April 19, 1923. ' 

-; Present :—Mr. J ustice Harrison and.’ 
Mr. Justice Zafar Ali. - 
mes AND OTHERS—PLAINTIFFS— 
oo DE 


GAMAN RAM- Depan aapa: Na 

i RESPONDENT. ! 

Limitation Act (IX of 1908), Sch. I, Arts. 0105; 
` 115; applicability of—Account in terms ef grain— 
Suit to recover value of grain—Lrmitation, 

Article 64 of Schedule Ito the Limitation Act 
can apply only, where the mon8y ‘found to. be 
“dus isa definite sum entered in the account-hooks 
‘ of the plaintiff. , 92, col -1 

‘Whore a suit Les an wacount which is 
Kept throughout èn terms of grain, the article 

plicable is Art.65 ‘or Art. 115 and not Art. 64 

of Bchedule I to the Limitatjon Act. ee) 

Muhammad Din v. Sohan Singh, 65 Ind. Oas. 
691; 4 LL. J. 268 and Labh Singh v. The Firm Rur 
Chand-Tulsi Ram, 4L. Er J: 64; TE zd 
(L) 12», P. on, . 


r 


grantee acted .on the. 


of. opinion that ‘the decree : 
made by Mr. Justice - Ghose must be. 


e 


AN 
ul A 
` ` * 
a ' ^a s 
` 5 b 
x 8, i 5. 


PIT MAQRUL-UN- -NISRA v. BANSIDHAR. 


`h ocond appeal from a, decree of: the 


"Additional Judge, Muzaffargarh, dated 
the 22nd March 1990, "modifying that of 


. ^Bub-Judge, Muzaffar garh, dated the 17th: 
'. December 1919. 


_. “Mr, Hargopal, for the Appellants. 
Ww Mr. Devi, Dayal, for the Respondent. 


‘ease sued to recover an ascertained 
'.gum of cash as fixed in a balance signed 


"by the defendant's father and also for E 


2 the cash value- of 180 maunds of wheat 


^Cbéing the net result of the account or'' 
:120- chauths principal and 180 chauths. , 
“interest in kind calculated at. the rate, 


of 150 per cent. per annum: The. suit 
regarding the wheat has been dismissed 


‘and on second appeal Counsel urges. 
‘governed by”, 


that the limitation . is 
Art. 64 and not by -Art. 65 or 115. 
Even ifit were conceded that in order 
to bring a suit within the purview ‘of 
“Ara 64 it is mot necessary . to 


to, he ‘due is: à definite sum entered in 
the  aecount-books. Here no sum of 


money is entered ‘The account was kept- 
. throughout in terms, of grain, & different. 


rate of interest was charged on this 
grain account from that . charged on the 


cash account and, ‘as laid down. in 
Singh (1) and 


Muhammad Din v. Sohan 
also in Labh Singh v. The Farm Rir 


Chand-Tulsi Ram (2) the - articles govern- 


ing the case so far as the grain / is 
concerned are Arts. 65: or 115. 
relying on Sohan Singh v. Muhammad 
Diw (3) Counsel urges that & demand 
"was made within three years af the 
institution of the, suit. -He cannot. say 


“when this demand was, made, his own’ 


plaint states clearly that the cause of 
' actione arose’ on the? 19th day of 
October 1018, or ‘when the ‘entry 
was made in the account-book, and 
it is wholly impossible that he should 
.be, allowed, as be asks to have-a 
remand in , order to enable him ‘to 


dscertain Gih or fot a demand was- 


“a 65 Ind. m 691, 4 L, Te J 208. 
2 4L.L.J 64; (1022) A io 122 
I 561 ia, Ona, 162, TEE L) 27 


` 
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show ` 
, that there have been crdss or reciprocal: 
deriands between the parties the article’ ` 
can only apply where the money found. 


Finally, . 


hese 


S - " 


of the suit: which would- save 
limitation. 


ius within e years ‘of ine funis 7 i 
^ tion, nos 

We findcthat the. portion of, — 
the suit which relates :to re-payment&,of ' «7 


the grain is barred by -limitation and ‘ 


we, ' therefore, dismiss the appeal. with . 
x - costs. 
^JUDGMENT.—The plaintiff in this , 


Z.K 7 : 


- 





| SIONER’S COURT. : 
. First: OIYVIL APPEAL No. 14 or 1923. 
February 13, 1924. ~ : 
- Present: -—Syed Wazir Hasan, Ji: C., 
: . and Mr. Neave, A. J. C. 
. MAQBUL-UN- -NISBA AND. OTHERS— 
- DEFENDANTS-—ÀPPELLANTS "S 
. versus”. ° 
- BANSIDHAR—PLaintiew SULTAN- 
UN- NISSA AND ANOTHER—DBFENDANTS— 
RESPONDENTS.» ^: 


` Appeal an A 


GN arz gwing, full liberty : 
of transfer—Partition of village— Agreement be- ' 


tween proprietors recognising pre-emption—-Agree- 
ment, nature of —Successor s-in-vriterest'of propries 


‘tors, whether bound. . a 
A custom excluduig the right ‘of pre-emption 


can bs validly superseded by: the agreement of 
the ‘proprietors of the village and ‘such an 
Sor binds their ‘successors in-title. + [p 94, 
col 2 

- Bünyad Husain v Abdul ‘Subhan, 50 Ind, ‘Oas. 
809, 22 0 C 20; LU. P. L R (O) 34, followed, i 


-Inia suit for pre-emption: of'à sale the defence j 
to the: 
wajrb-ul-arz of the ^ 


was the existencs of a custom cont 
right of .preemption The 
village provided that every co-shsrer: was “at 


. liberty to transfer his: shae to any -,one.. he 


pleased Another wajwb-ul-avz prepared subsequent- 
ly at the tine of the partition- ot the village modifi- 
ed this provision by saying, that ‘ih case of a 
sale the preemptor had the righi to pre- 


establish a custom excluding the le 
pre-emption, but this custom was 


l-right of 
abrogated by 


the agreement of the proprietors at us time of 3 


the partition of the village, [p. 94, col. 1.] 


(2) that the agreement to supersede’ the custom .. 


yas an agreement in relation to the right of 
transfer of the Pats interest in the soil 
of the village an 


col 2] . 
` (9) that consequently the agreement: was bind. . l 


ing on tho Buceessn Sy Eilers of the proprietors, . 
[ibid ] e a i - | . 


a 


. Pha, (1) that the original. ' wayib-ul-arz did . 


must rum with the land; , [p. 94s i 


OUDH JUDICIAL COMMIS- ^ ` 


i 


Vol88] 0 n7 7 
MAQBUL-UN-NISSA Ù. BANSIDHAR, ' 


' Bunyad Husain v. Abdul Subhan, 50 Ind.- Tas - 


800; 22 


O. 0.20;.1'U. P. L. R. (0.) 34, ' referred 
to. NR MM : 


Appeal from the decree of the Bub- “ 
Banki, dated. the* 


ordinate Judge, Bara. 
29th January 1923. e 


Ayub, for the: Appellants, ` . 


Mr. Bisheshwar .Nafh ` Srivastava, for ` | 
Daa . / ..ment. .A certified ‘copy of 


Respondent No..1. 


JUDGMENT.—This is an appeal 
against the decree of -the Subordinate 


Judge of Bara Banki dáted the 29th. 


January 1923. It -arises out of, a euit 
. brought by the respondent Bansichar. 
is preferred by.Musammat Maqbul1n- 
:' nissa, Musammat Mumtaz-un-nissa, Teil- 
un-nissa, Abdul Wahid- and Abdul Jalil 


The suit has been decreed. . The apreal. 


. defendants... Bansidhar claimed to exer- -, 
. ,cise his right of pre-emption in respect. 
‘of a sale dated the 19th August 1320. 
under which Musammat Sultan-un-rissa.. 
. and Musammat. Rafiq-un-nissa defead- ' 
' ants Nos. 4 and 5 ‘respectively sold 


2 annas share in village. Bisara, Pargana 
i Kursi, District Bara Banki, to Abdullah, 
Abdul Wahid and Abdul Jalil, defend- 


ante Nos. 1 to3 respectively. Abdullah: 
died ‘after, the --institution of the suit.- 


Abdussattar, Abdul Jalil, Abdul Hafiz, 
Maqbul-un-nissa,; Mumtaz-un-nissa and 
Tafazzul-un-nissa 
sentatives. ` 
Bansidhar’s right of 


(XVIII of 1876). - The'only defence, with 


‘which we ‘are concerned in this appeal; 


was the existence ofa custom to the con- 
-trary. .'The-provisions of: section 7 men- 
tioned above are as follows:— dion 

“Unless thé existence of any custom 


or contract to the contrary is proyad,- 
such right shall; whether recorded: ir ' 
the Settlement-Record or not, be pre-. 


` sumed (a) to exist in all village cam- 
munities, however constituted, and wae- 


ther ‘proprietary’ or under-proprietary,, 
‘and in the cases referred to.in seccion. 
40.of the. Oudh Land Revenue Aot; 


and. (b) . 


o extend to the village site, 


to’the’houses “built” upon if, to all lands, 
. and shares of lands -within the villeze.. 


INDCAN.GASES. «| 


are his. legal repre- 
pre-emption, was : 


obviously founded on the provisions of. 
sections 6 and’ 7 of the Oudh Laws Aet: 


* part of paragraplt 4 of t 


3 


botindary, and to all transferable rigatg 


. affecting such lands:” 


Tt would seem to. follow from these 
provisions that the alleged custom, if 


. established, would ‘constitute: a valid: 
: i o . .''*,* defence, tò -this ‘claim for pre-emption. 

Messrs. Niamat Ullah and Muhammad’ -In proo » é 
| : relied on, the wajib-ul-arzof the village 


‘In proof of, the custom.the ‘vendee 
Regular Settle- 
this wajib-ul- 
arz is ‘produced (Exhibit A 3)...]It is 


prepared: at the First 


.dated the 20th January 1870: . .The 


wajib-ul-arz was duly verified and attest- 
ed:by the Settlement Officer... Para- 
graph 4 of the wajib-ul-arz relates to 
-the rights of transfer and inheritance. 
Under this paragraph’ occurs .the. fol- 


‘lowing statement which. is" relevant to. 


the. question under consideration:—"In 
this village each .co-Sharer has power to 
transfer shia share by, sale, mortgage, 
eic. He is at. liberty .to transfer it to 
any one he pleases.” Similar statements 
in other wajib-ul-araez of villages in the 
Province. of Oudh prepared at the. First 


Regular Settlement have consistently 


‘been construed by this Court as. proof 


. of custom excluding the.legal right of 


pre-emption. The decisions of .this - 
Court ‘to: the effect: mentioned above 
cover a long period of time, the-earliest 
of which seems to have been passed go 
far back ‘as the year 1885 in the case 
of Bholai Singh v. Tale Singh (Miscel- 


:laneous; Appeal No. :182 of 1885) 'and: 


the latest. was' given.by a. Bench of 
two Judges.in the year 1919. in’ the 
ease of Bunyad Husain. v. Abdul Subhan 
(1.- It thus appears. that -the -phrase | 
"liberty, to.transfer' it to.any..one he . 
pleases ” has- acquired the characteristic 


^of a term of art always connoting the 


existence of custom contrary to the 
right of pre-emption.. We are not pre- 

ared to disturb this. courseoF décision. 
k would- follow -that if there were no- 
thing else to support the-plaintiff's claim 
for pre:emption the must. lose” it. He 


: has, however, produced a copy of. the 


wajib-ul-arz of the village preparéd at 
the ‘partition ofit which took place in . 
the year . 1886 (Exhibit °9)..'Thefirate ' 
. exhibit is 
--(1)-50 Ind, Oas. 800; 22-0. 0, 20;:1 U; PT. R 
(Q9. S sf MS 


A Pad oa a 
wet, a 
kes 75 ON 


“in the case of sale.” 


of. 


as follows:—' Every co-sharer has. the 
power to transfer his share by means 


rtgage, sale-and gift bat ‘the pre- ' 1 6 : 1 
of modas E : opinion that it has, no substance. The * 


emptor ‘shall have the pre-emption right 
His contention on 


ths basis of this entry is that the custom 


~ in derogation of the right of pre-emption, . 
‘which right was affirmed by zhe Statute - 


.. mentioned before, was abrogated by the 


agreement of the co-sharers ofthe’ vil- 


‘lage at the time of the partition of 1886, 


This contention was accepted. by the 
Court below and is now impugned be- 


‘fore us on two grounds.-(1) That there 


is no- proof of any such agreement, and 


-(2) that the agreement (if any) is not 


binding on the successors af the co- 
sharers who were parties to it. .. | 

In support of the first ground, reli- 
ance was placed upon certain papers 
(Exhibits A9 and AJ2 to A18) which 
are copies of the order-sheet relating to 
the partition proceedings, and üpon the 
testimony of three witnesses,“ Abdus- 
sattar, Taj&nmul Husain and Abdullah. 
‘In agreement with the Court below we 


. , are unable to attach any importance to v dec n. ; 
the evidence of these witnesses, Abdus- .- The appeal; therefore, fails and is dis- 


. Was 


sattar and Abdullah aré obviously highly 


. interested witnesses. 'TajammulHusain's 


statement does not bear direatly on the 


! INDIAN CASES. B 
JADAB OHANDRA BANTRA V. GOPAL CHANDRA DEBNATH, 


M 


[1924. i 


ut 
at 4 Goch 


we must hold that the hiaxim omnia - 
_ presumuntuv rite esse acta applies. ^. 4, 


As to the second’ ground; we. Aye of 7. 


‘agreement related to a right ‘in esse," 
"founded on,the ‘custom excluding ‘pre- +. 


, emption then in vogue. 
to the lands in tlie village. 
'& custom bindin 


It also rélated- ^ 
ge. It was not & 
.on the, to-sharers..: 


then in existtnce alone. It wasa custom | 
in relation to the right of transfer of - 


lands possessed by the co-sharers. The ~ 


agreement to superséde that custom was’ ; 
therefore an agreement in relation to i a 
the right of tránsfer-of the proprietary < 
interest in the: soil.of: thé village. Such . 


an agreement must, therefore, run with 


the land. The ‘proposition that the cus- `` 


tom of 


,emption could be validly superseded by | 


- 


the agreement of the 


proprietors of the 
village and. 


excluding the right of pre- ~ 


that such. an agreement A 
“would. bind their successors-in-titla was! 


‘affirmed by a .BenclH' of this Court in - 
i the case of Bunyad: Husain v. Abdul... 


‘ 
i 


circumstances in which the wajib-ul-arz - 


repared. The evidence furnished 
he order sheet does not in „any 
lead to the inference that 
of Exhibit, 9 was. pre- 


by t 
manner 
paragraph 4 


: pared without the consent’ of the co- 


sharers concerned. The preparation of 
wajib-ul-arz on partition of a village is 
enjoined by the rules framed by the 
Board of Revenue relating to partition 
proceedings. These . proceedings are 
certainly: of quasi judicial, if not wholly 


' -judieial, character. The subject-matter 


f para h 4 of awajib-ul-arz is such 
as “it would not ordinarily be possible 


-to make a record of it without the know- 


ledge ‘and consent of: the co-sharers of 
the village The public officials engag- 
ed in the preparation of a wajib-ul-arz 


would be guilty ‘of dereliction in’ the: 


. performance of their dut if they failed 
.to obtain such consent. 1 ce 
"of any réliable evidence that tliey. did 


In the absence 


fail in the discharge - of their- duty 


- 
# 


missed with costs. 


Subhan (1) already ‘referred to. «We 
-are lcontent to. follow that; decision. 


K. 8, D. Appedl.dismissed, > 


ro 


CALCUTTA ‘HIGH COURT. 
c ' Crvin Revision No. 1317 oF 1923. 
March 14, 1994. : . E 
"Present :—My, Justice Mukerji. . 
JADAB CHANDRA SANTRA—: 
DzrBENDANT—PETITIONER ~ 


1 y versus J H 
. GOPAL CHANDRA DEBNATH— 
PLAINTIFF—OPPOSITE Party, ` 
` Provincial Small Cavse Courts “let (IX of 1887 
d | 5 


Sch II, Art.8—Landlord and culti uc 


T 


mn 


t 


r 


ment of land on share of crop—Cultivator, whether: | - 


tenant or servant—Surt 


“Court, jurisdiction of. 
Plaintiff settled certain 


| land with the defendant, 
the latter stipulating to 


-deliver to, him a half : 


.Bhare ‘of ‘the paddy and. straw to, be“grown on ` 


the land, and in case of default, 
er cent., more: as interest 'in ‘accordance - wi 


ocal usage, 
the price of his 6 


tenant,.and not & servant 


vies - e = ES 


by landlord —Small Cause < 


Y 


pru James = 3 $ A nr M ut 
< Vol. 82]. "d : -NDIAN: CASES, MES se.» 88 
^ JADAB.OHANDRA SANTRA V.- GOPAL OHANDRA DEBNATH. ne en ; 
and the suit was not ‘for. rent. so. as nct to be, "can be- no waiver inva ‘matter of this j 
' cognisable by a Oourt of Small Causes. |, 4 » description: ats 
Ina enit. by a a landlord; agsinst.n person, ' . The answer io this question would 
cultivating the land, to recover a sum agreed to: -depend upon ‘the determination of the 
6 be paid to him for its usé, the question whether question as’ to. whether the. petitioner 


the defendant is a tenant or a servan of the under the terms of thé -contract with 
plaintiff de ail ahs ot upor the terms of tle agrees, EN 


ment and all thé circumstances of the cass — ‘the opposite party was a tenant or a 
< „servant, and in determining that da son, 
gee Mea ji Fajani- Tiger 1 9 Wi xd ‘the terms ‘of the, agreement and 
jt Pande v. Br an len, 85 
99: 18C. WN 8), Kale Mandal v. Ahadali whole of i a must be taken 
Molla,.6 Ind. Cas. 591; 14.0. W.N 629 andiSheieh - into consideration, | 7; 
Poian v. m Kamal Chakravarty, ` 50-ind» Oas. | On behalf of the petitioner relies 
. 235; 23 O. W. N. 614; distinguished, | has been placed upon the decisions of 
Rul this Court in Shoma Mehta. ¥.- Rajani | 
Mi poe REED ihe decisión.. of ‘the, | Biswas (1) and Lalji Pande v. Brahmadeo ` 
-Munsif, 3rd Court, Burdwan, exercising,’ “ Pandey (2) and upon the- allegation i in 
; Small Cause, Court’ powers, dated. the. ^xhe.plaint that .the land had been 


^ 94th September 1923. . j 
- Babu Narendra Nath. Chaudhari, for: pe EA t and ET 
, the Petitioner. “was so settled and on the. finding of 
. Babu Narendra ‘Nath Paat EST r the | the" Judge that the defendant Lela the 
Opposite Party. X lard." On ‘behalf of the opposite - party 
` JUDGMENT.—The questior. which .the cases of-Kade Mamdal'v. Ahadali 
arises in this Rule is whether the Small’ ' Malla (3) and Shaikh Pokan:/ v. Rajani 
Cause Court had jurisdiction to try the Kémal Chuckravarty ION were relied 
“suit. The. plaintiff instituted ths suit “upon, , 
for recovery of a sum of Rs.49 alleged ^ Ht is unnecessary to refor" to earlier 
` io have „been due as price of bhag.paddy ` cases: which ‘deal with this. pon Ae 
and straw: The plaint alleged tiat.£he ‘mcstof them have been. e aborately | 
land had been settled. with the defendant * discussed " in the: judgment. of this Court ' 
in. the month of Jaistha . aud ‘the , in the casé of Lalj Pande v. Brüdmadeo . 
. defendant had stipulated to del ver to ‘Pandey (2).. As observed by Mookerjee, d., 
-the plaintif by the month of Falgoon in. that judgment there -iB no real. 
‘a half share ‘of the paddy .and. straw ` conflict in the, decisions. bearing upon 
_ that would be grown on. the land, and this question and the real question to 
',* im ease of default would be" liable to ' be ‘determined first. is. whether the 
‘deliver 25 per cènt. more-as: bridhi or. dež "endant ig ‘a tenant or. "not. With, 
. interest -in accordance with local usage; "regard -to this matter each. ‘case will.” 
^ that the defendant, in accordance with derend onits own facts. i 
the ‘aforesaid: promisé or stipulation, In the case of Shoma Mehta v.. Rajani , 
after having taken settlement -of .the Biswas (1) the judgment proceeded upon ^ 
“land cultivated the land and - grew .the assumption that the suit was aro for 
Spa and ‘straw of which thé quantities *' Tecovery of produce rent. In‘th 
were also stated and the price cf half -of ‘Kade Mandal, v. Ahadali Molla (à) ON 
thereof was- claimed ` together,’ with ~ the contrast “alleged ‘in the See made 
' interest as. aforesaid, One "of the objec- -the bargadar`a. servan “the. case 
tions taken “in the written . ‘stetement * of Lalji Pande’ v. Bra ud Pandey 
was -that the “suit, was ole for rentand (2) .the distinguishing features were 
50 “was not "within' the cognizance of- thet the claim wasin respect of crops for . 
‘the Small ,Oóuse Court. The” opposite ' four, years and the claim’ was explicitly. - 
“party ‘in an. affidavit’ filed in thie Court - „described B8. the malik’ Share; » and 
has stated that thig objection was -not : 
Mei üt-the hearing of* this,’ suit: RECN E 16:0. N. a ^? 
his, however, is” a question affecting ' (5) 6 Ind. Cas. $94: 140. T N, 629,' 
the jurisdiction “Of :the” Court. and there ` (H9 50 Ind, Cas, 285; 9. Q. W. Ni S14, - 
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-- these features enabled the Goirt to 


Pronounce on: the status of the defend- - 


“ant ‘as’ that of a tenant. In the case 


of “Shaikh 


cribed’as one for agricultural labour 
for; cultivating in partnership the khas 


ekhamar land, the ` executant stipulated . 
crops.” 


` that every year before wing 
he would’ ask the grantor. which kind 


.of paddy was to be grown on which - 


"lend, and shall grow paddy according 
40. -the grantor’s desire; and ‘further 


' "agreed to take the whole of the paddy „` 


“to the grantor’s house for threshing and 
‘-that-he shall get the remaining paddy 
` (after: delivery of the grantor’é ehare) 


as remuneration for cultivation, seeds,..' 


` looking ' after "the labour; 
money iu cash. 
"'ghowed that the executant of the kabu- 
- liyat was'a servant. 
Tn the present case the' distinguishing 
features of the cases noted above are. 
, entirely. absent. The plaint on the face 
.- Of ib is for recovery of price of a share 
2 of paddy and. ‘straw. "The . expressions 
“settlement” and “holding .the land” 
may be consistent with either view of the 
defendant's status. Ifit was a tenancy, 
the period for which it was to last is 
not stated. The words “promise’* and 


instead of 


“stipulation” are used, which point more: 


' to a mere contract than- ‘to a contract of 
tenancy. .On the face of this plaint, ibere- 
fore, there .was nothing to suggest that the 
defendant was a tenant. 

| If, therefore, the petitioner’s case was 
‘that he was ‘one and on that ground the 
‘Court had'no jurisdiction, it was for-him 
to bring before the Court materials which 

' would have: proved the same. This he 

-has not done. | The Rule, therefore, must 
' -be discharged "with costs, hearing fes one 


gold mohuay, `` 
N.H. . Rule discharged, E 


“INDIAN CASES, 


Pokan v.° Rajani Kamal. 
"1 Chuck dvarty (4), the kabüliyat was des- 


^LAHORE HIGH COURT. 2 
First CIVIL APPEAL No. 385 or 1920, 
March 94,1994. - : 
: , Present’: -—Mr. J ustice Broadway and ' 
'  «. Mr. Justice Campbell.’ 


— A PPELLANTS 
ver8us -- - " 
M usammat PUTLI—Pranvier— i 
RESPONDENT. f 


liuc EP han of debt in favour of minor, 
of—Minor, whether 
can sue—Hindu -Law—Joint f. amily—Acknowledg- ` 


—Consideration, payment 


ment by. head of family, when binds co-parceners. 


A minor ‘is not precluded from suing’ on an ^. . ,.- 


assignment of & debt in his favour when the 


' consideration for it has beán paid for mun to 


539; .. 
5 Bom. L.R.421; 70. W.N. 441; 30 L A. 1, 


This: "unmistakeably 7E O); disti 


the assıgnor [p. 98, col. 2] 


Mokori Brbee v. Dharmodas Ghose, 30 0. 


ed. 


EU 


f THAKAR DAS AND OTHERS — DEFENDANTS ae 


Raghava Chariar v. ‘Srinivasa Raghava Chariar, H 


36 Ind. Oas 921; 40 M 308; 31 M. L. J. 575;-20 M. 


E. T. 407, (1916) 2M. W. N. 363, Munni Kunwar : 


adan Gopal, 31 Ind. Cas. 792; -38 A. 62; 13 A. 
L. J. 1081, Narain Das vy Dhanna, 35 Ind.: Cas. 
23,38:A. 154; 14 A. L J.65, Ulfat Rai v. Gouri 
Shankar, 11 Ind Cas. 20; ‘33 A - 657, 8 'A. L.J. 
670, Bahal-ud-Din v. " Rafaqat Hussain, 18 Ind. 
Cas. 451 and Steinberg v. Seala (Leeds) Limited, 
(1923) 92 L. J. K. B. 944; 129 L. T. 624; 67 S. J. 656, 


. 99 T. L. R. 542, followed. 


The head of 8 Hindu joint family cannot 
bind his co-parceneis.by an -acknowledgment of 


him of a debt within time binds all the other 
members of the joint family. [p. 99, eel. 1] 


First appeal from a secre of the 


Senior Subordinate Judge, Delhi, dated, 


the 8rd January 1920. 
The Hon'ble Pandit Sheo Narain R. B., 


-a time-barred debt, but an acknowledgment by ` ` 


and Sardar Dalip Singh, for the Appel- - 


: lants. 


Bakhshi Tek Chand and. Lala Mehr. 


-Chand Mahajan, for MIO BEN pan kak 


JUDGMENT. ; 
| Broadway,. J.—The suit oui of 
which this appeal “has arisen was 


` instituted by Musammat Putli, a minor, 


acting through her husband, Sat. Narain. 
She, claimed "from the defendants a 
sum. of Rs. 5,127. . During the'pendency 


: of the suit she attained majority and, at 
next friend was > 


her instance, her 
discharged and she. was allowed to 


"proceed. with - the guit in- oe own © 


j p 


Vors 
THAKUR DAS v, PUTLI. us 


: The. following © ‘pedigrée-table - will 
show the e anaE between the defënd- 
ants :— . 





i ‘ |, THAKUR DAS Ns i 
: : . du kn, n 
f. Sy ds ei Ta 
Shambhu, Nath.” ' Kidar-‘Nath ` ES Nath M 

adopted by... * Poe 

mi: : Mal). ¢ uS e 
gue Uy gps te gh tea Be T I ate 

E Ohaman. Tirock .,, Amar Nath. qj 


One Ram Rachhpal was also made € 
defendant. -He' is connected’ with Kidar 


Nath through: d Fn ‘adoptive: 


‘father: The ‘ suit - against Ra, 
Rachhpal was: dismissed. 88 "being barred! 
by time. 
ants, the plaintiffs claim: was ‘decree:L. 
The Trial Court,” “apparently through &r' 


oversight, did not’ allow interést Tro. 


date of suit to date of" fealisatioh' arc 
refused' to allow the plaintiffs costs 
. Against this decree the defendants have 
preferred this appeal. 
was made one of the- appellants although 
ihe suit as against him“ had beer: 
dismissed. The plaintiff: ‘filed croes- 


objections through’ Mr. "Tek: Chand, l 


claiming interest from’ date of institution’ 
of the’ suit till dati. Of, decree’, ‘and 
costs. | 

"i The'faets dre: given and’ ‘discussed: a5, 


reat length in the judgmént. -of the, 


rial’: Court, and it is- only “necessary ‘to 
state them. briefly here." It 
that in 1907 Kidar Nath was concernec’ 


in certain: litigation With one Nathu” MeL. 


Tt" became: necessary for Kidar Nath ‘tc! 


and “he was: calléd upon to - deposi 
Rs . 4,000’ or- seóürity' to "that extent’, ir! 
conneétion with that appeal" His natura’, 
father Thakar Das was in ‘thé emj lay! 
of Rai Bahadur' Lala Bri ‘Kishen ` 
as' his "Head "Olerk." "He' asked" Ra? 
Bahadur ‘Lala’ Sri 'Kishén" Das for 
. assistance. ‘Ultimately he, Kidar' Nath ‘ 
Shambu Nath, Baij Nath and -Rx 


Rachhpal are said to, have gone together-. 


to Rai Bahadur | Tala Sri, ‘Kishen’ ‘Das 


and “askèd him “to arrange: ‘for thie’ 


Rs: 4,009." Out of: consideration’ for. Hie’ 
employee. Rai Bahadur Lala Bri Kishen’ 


To 


LE CASES. 


with the Registrar, ‘of the’, Chi 


: insólvent by,the, 
“The 


As against the ‘other’ defend-" 


‘Ram “Rachlipà-‘, 


the defendants that the’ transection 
appears” 


lag". 


Sn 


nae ‘on 


1 


. Das OMEN and it. ‘appears that à ‘fixed | 
3s deposit tọ the ‘extent’ of “Rs. 4000 with.’ 
;the Allahabad, ‘Bank 
— the Chief. Court. “The fixed déposit was 


Was. "tendéred: 1o 


refused and ultimately , ; Goyernmént ` 

Prómissorj- Notes of the | dnce" value" of 

Rs. 4,000 ‘were’ acquired’ an ver donet, 
ef, 


Kidar Nath lost his appeal i iy “thë; rivy , 


Coundil. , Ta the meantime on. ‘the’ goth, a 


of September 1913 ` "Rai; Baliadür" ‘Lala’ 


Sri Kishen Dag’ wasi adjudicated: an 


‘High’ Court: of Bombay, 3 i 
< and.the Cfficial. Assignee’ took possession, i 


of his éstate’ including’ all Outstindings.” 


Official ' Assignée, transferred the 
outátandiigs, including the present, elaim;. 
io.'one. Clhabil. Dás, 'the^ nécesgary , 
assignments’ ‘being: drawn’ up, Chhabil | 
Das. in his, turn” transferred the, “present, 
claim o Musarimai “Pati; then’ a minor, . 
under. a deed) dated, the: ‘ond: of. ‘November; 
1917. ‘On ‘the’ basis. Of this assignment; 
Musamnict Putli sought t a the’ 
amount. ^ 

The” ‘suit ^ vids. filed" on 


` 


o ist, of. - 


, Decembez 1917. It has been. ‘shown: ihgt- 


the debt sought,” tó be .Técovered was 
ineurred' on, the 18th; February. 1907, 


The: defendants ‘set up. various .pléas, - 


one, of these , being’ that, the jais mèn, 
to, Chhabil . Das by the Official Assig 


suit was barred by limitation. The, plea’ 
of" limitation | rested on, the assertion’ by 


upon’ Wes hot'&. loan" mage "by: 
Bahadur Lala ‘Sri i Kishen "Das, "but! WB: 


really, ona by, svhiph. Rai. Bahadur "LAlà;.- 
Bri ‘Kishen’ 
prefer an appeul’ to’ the Privy ,Counci_.- 


Jas became. a surety. ‘to’ He, 
extent, of Rs. 4,000 for Kidar Nath, It. 
was. gontandéd, 'thërefore;- "that thé claim 

really’ ,was' by ‘a: surety: “against: ’ 

principal ‘and WAS, 
which | ‘provides ,” a tation of, b 
years., dt "BS, üdinitted ^. y "Dek: 
‘Chand that if this’ plea of the gefén dits 

was qorrect ‘the, suit’ was ` barred,’ We 
conténded, ‘however, ‘that the’ trah i aingae ion’ 
was’ ‘really a "loan, „and , thàt; ^ therefore, 
the suit was governed’ by the six Prud 
rule and: was within . time owing..to the 
payment ‘of interest, by’ Kidas: 


e" 


governed, by’ Art. a 


“was invalid, cand another | beiüg that; the. 4 


SEC fa | 


sihjand ° 
. Thakar "Das, : the’ payment: "by -Thakar 


Pas beirg. ‘binding. 9n Bin Neti 


98. 
, THAKUR DAS v. PUTLI.: 
“and Baij Nath, &nd further, that Thakar 
-Das had. ‘admitted his liability in two, 
, letters Exhibits. P-l and P-2, dated 


respectively ‘22nd and "27th February - 
:1913. , 


Although Mr. Bheo Narain for, the: 


appellants, devoted ‘most’ of his time to 
an. endeavour to show :that, the transac-, 
‘tion: was really as alleged , by the defend-, 
ants, _at the conclusion of. bis address ` 
"he. ‘advanced a, ‘contention which, if, 
, given “effect -to, would éonclüde the case 
_in his favour., This. contention was that 
‘inasmuch: as Musammat ‘Pulti -was a. 
“Minor on, the 2nd of: November 1917 ` 
when the ‘assignment. of the debt was: 
, executed by, Ohhabil" Dabi in her favour, 
the contract ` ‘evidenced’ by ‘that assign- 
ment was void’ and Gould not he made. 
. the basis‘ Of a suit. In ‘support of his; 
contention he referred ‘to, Móhori , Bibee , 
' v, Dharmodas Ghose, 1), On the. other, 
"hand; Mr. Tek Chan “pointed | out ‘that, 
“this wiis an entirely: new point, not 
raised in'the written ‘statement, and 

urged that Mr. Sheo'Narain should not 
be allowed to take it at this late stage. 
He contended,’ thai had , this plea’ been 
advanced ‘at. the outéet,- it could lave 
‘been proved that the. negotiations had 
been éarried out on her, "behalf by her 
"husband. He drew attention to Sat 
Narain's statement at page 55, line 30, 
to the effect that ‘he “had acted for 
Musammat ,Putli in, the matter. 
` further “contended ; that Mohori Bibee, 
, v. Dharmodas, Ghose (D, Was distinguish- 
“able a8 it dealt with, & transfer by & 
minor, that "the suit which was decided 
by their Lordships of the ‘Judicial Com- 
mittes was one between , the parties. to! 
the contract, and that'in that suit it was’ 


a sought to, enforce an obligation entered 


‘into. by a minor. The question whether, 
„a minor. could: purchase property and. 
could enferce an obligation entered into 
in his favour was not, before the Privy, 
Council. In Raghava Chariar v. Srini- 
vasa Raghava Charter (2) it was held by 
& Full Bench that & mortgage in favour. 
* of | a minor was enforeeable by the minor,, 


1j 30 C. 539;- 5 Bos. L. B. 421; TC w. N. dir, 


E ‘AL 114 (P 
3) 36 Ind, Cae, 921,40 M. 308; 31 My Lv uos 
DIN 407; BIE) MLW, N. 368 . 


INDIAN OAS, 


He | 


x on 
lagak 


2 


and the view was also ‘expressed.’ ‘that in 


the same way a sale, in favour of a minor 


could be enforced. .This view is in con-.. ; 


sonance with Munni Kunwar v. Madan 


Gopal (3), Narain. ‘Das v. Dhania (4), - 
Ulfat Rai .v. Gouri Shankar (5) and. 


Bahal-ud- Din.v. Rafaqat Husain (6) In 
my opinion Mr. Tek Ohand's contention 
is’ correct. The assignment -was by 


Chhabil Das in favour of .Musammat. 


Putli. The consideration for.the assign- 
ment had been paid in full to the 
assignor.' Tlie minor was, therefore, 


under no further. obligation to anyone, 


and I am unableto see any , reason , why. 


a minor, in such circumstances is pre- 
cluded from suing, on such a, ‘contract. 


Iam supported inthis view by Steinbery, 


v. Scala (Leeds) Limited- (1). 

Next, as, to the nature of this transac- 
tion the plaintiff, has produced; the naql 
bah, "lekha bahi and rokar of the firm of 


Rai Bahadur Lala Sri, Kishen Das. The, 


relevant entries. have heen proved by 


witnesses against. whose reliability 
nothing has really been urged... 

* tk * + * 
* Xo 7 0k Ux t1 7 x: 


After a consideration of all the evid ence 


on the record and the. arguments ad-. - 
vanced at the Bar, Ihave no hesitation in, 
agreeing "with the: Oourt below and hold, 


that the transaction was a loan. 
lt. was admitted by Mr. Sheo Narain 
that in the event of thé ‘transaction 


being found.to be a loan, the suit as. 


against, Thakur Das and- Kidar Nath was 
within limitation. He, however; contend- 


ed that any payment of interest or any- 
acknowledgment made by Thakàr. Dass 


could only “be binding: on him in order 
to.save limitation, and on his sons, as 


members of, a joint. Hindu family, only. 


if the payments of interest made by him 


SON 


had been paid as such, within, the mean-. | 


ing of section 20. A reference to, the 
account-books shows that at the dutset 


the payments made amounted to the, 


interest duo. The last payment, was .& 


108 
“6 35 Ind. Cas. 23; 38 A 154; 14 A: Led. 65. 
5) 11 Ind. Cas. 20; 33 A. 657; 8 A. L J. 870. 
D 18 Ind. Cas: 451. 


J. 838; 39 T. L. R. 542, 


7) (1928) 92. L..J. K. B. 044; “129 Th T. en; 67 8, 


f 


(9.31 Tad. Cas 198; i38 A. 62; 13 A. L. Wo 
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little short of the 'actual “interest, - 
shortage being Re. Lodd. Having régarc 
.to the “previous nature of the | payments 
1. am, of opinion that all these paymenls ` 
of ' interest,’ whether made: by "Thákar. 
Das or. through him, were intended to be; 
payments of interest. as such within the. 
meaning. of'.'the ` section, and ` ‘thet, 
therefore, „these ` -paymegie ' bras. the 
suit withingimitation 88 against -all i the; 
appellants.. 


4 Further I ‘think “Mr. Tek Ghand’s: éón- 


tention is correct that Thakar Das uH 
as head of the - joint Hindu, family, az-. 
knowledge 1 the debt on behalf of the joins 
„Hindu family and did so" ‘acknowledge '- 
thé. debt’ in his letters dated the -22rc ' 
February 1913 and .the 27th:- February, 
1913* - Exhibits P-1 and P-2. Tt /is ‘true 
that, while | hé' could bind birsel? 
win, “an. 
“barred ° ' debt, „he could not. bind: his. 
co- 'párceners. ' When- these. letters ` wera | 
‘written, however,’ ‘having regard to. the 
garments of interest ‘already. made by’ 
im; thé claim was within - time, acc, 
these’ ‘letters theréfore must be regardec. 
"Bs: acknowledgments ‘binding not only, , 
on’ Thakar Das buton. the other mem- 
“bers: of the joint Hindu family, of which’ 
. hë was the head. “In this” view: of the 
case the ` appeal fails and is _digmigsec, 
with _costs..- 

. Türning-' Xo! tlie" Home objecioni nc 
E Teason has .been, assigned by -ther 
Court, below for. disallowing costs. "The, 


defendants certainly are not entitled. icy f 


any sympathy. "The: interest. claimed ie 
- from the date, of, institution till the date, 
of 5, ‚decree. Such interest , is ,usualky * 
allowed, and the ‘omission ps do’ so in, 
this'case appears to be due; to an, over-, 
sight., I would, thérefore, accept the CTOS3- 
objections and modity the decree -of tke; 
Court" below by adding to’ it: interest ;' 
: from date -of institution to date, of decree: 
and allow. the, plaintiff Aer coats) in. the 
Court below. '.;- | 
Campbell, s — dejes € 
"ON 
dam EA Cross-objection accepted. 


.T 


ackriowledgement of a time : 


In ‘ ae ny 


- Appeal MUR E d. q' 


. INDIAN. GABES, 


he) 58 


' u 


CALCUTTA, CHICH ‘COURT. i 
“APPEALS, FROM ÁPPELLATE Dxonzzs. 
, Nos.:2195 AND 2546 or 1921,'., 
“July 20,, 1923. 
, Present: Bir Lancelot Sanderson, RM 
Chief Justice, and: Justice 
‘Sir Thomas Richardson, Kr. , 
GOPI SUNDARI DASI AND OTHERS 
r TBENDANTS ~APPRLLANTS E 


"KHEROD. 'GOBINDA ‘CHOWDHURY. 


AND OTHBRS—PLAINTIFFS—RESPONDENTS. 
' Evidence. Act (I of. 1872), s. 18—Judgment not 
inter parties, , whether televant-—Probütive value. 

: A jud. ent in & previous suit to which’. one of 
the parties in ‘a subsequent suit. was not a party is. 
relevent under section 13 of the Evidence. 2 (Up? 
. 100, col. 2; p. 301, col. 1]. 

"Tepu Khan v. ‘Rajani’ Mohan Das, 25 on ‘522; 
C.-W. N. 501; 13: Ind Dec. (N. 8.)'347 (F. B.) Sul 


, Dinomoni : Chaudhurani iv. Brojo Mohini Chau- 


dhurani, 291. A. 24, 99 C..187;6 OC. W., N. 386; 12, 
ML J 83, 4 Bóm. L: R., 167; 8 Sar. P: € 3. 2. 
(p. n followed ~ 

The legal effect of. the judgment 88- a “between the! 


, parties.to thé.previous suit has .to be. determined 
udgient itself and; when: determined, its 


nom the j 
doos not become conclusive, as between the: .parties 


to the subsequent suit, but is & fact to'be weighed ' 


EY the balance like any other ass D. 101; cols: 1 & 
2 2 2 


E A against a deos a "iie ‘Addi-. 
«tional District Judge, ,Pabna ‘and 


. Bogra, dated the 3Ist May, 1991, , affirm- 


ing that of the Additional. Subordinate. 
Judge, Pabna, dated the. 14th March, 


' 1919. ' 
Dr. “Dwarka, Nath. "Mister and: Babi, 


Tarakeswar, ` 
‘Appellanis. . . 
Babus, Ram Chandra, Majumdar, and. 
Jotindra Nath Choudhuri, for’ the’ Re- 
spondent in ‘No. 2195. 
‘Babus', Surendra, Chandra" ‘Sen: and 


- Pal, Chaudhuri, dor. ,the: 


Surendra Nath Bose, for the Respondent; B 
‘in, No. 3546. . FETA ` 


A ng EO: ; (c [an 


JUDGMENT. ND 


* ne 


Richardson, J.—This is dn appeal . 


| from the appellate judgment of the Addi-' 


tional District: Judge «of. Pabna; dated 
the 31st, May, 1921. -The questions which 
the learned. 
consider. ropu stated by him: . 

` “(I Was, Mouza . Chur . Raninagar in- 
cluded, within the, putni held by the 
plaintiffs and other. pro forma defend- 
nts under the. malit d defendants?” 2 


t EL" gr 
1 t "E » 


"Additional . ‘Judge’ bad? to, 


^ GOPI SUNDARI DABI v. KHEROD GOBINDA. 
mehal No: ‘2159: created ‘out of the lands 


2d of that putni?” 


(2) Are the plaintiffs entitled’to a re- 
fund of the amount ‘claimed. 

Some short explanation. is necessary to 
the nature ‘of the dispute in. connection 
with which these questions arose. 


"Phe plaintiffs and’, those defendants 


. in the suit who are "described as pro 
forma defendants are the proprietors of 
putni tenure within the estate of: the 
_ principal defendants Nos. l. to'7. 
, tenure is bounded, on one' side by the 


, river Ganges and in the year 1912-1913 . 


& survey was made by the Government 
with the result that- certain lands were 
formed into a separate estate No. 2159 
known as Mouza Chur. Raninagar, on the 
footing that-the lands were an accretion 
to the parent estate, Raninagar, the es- 
tate that is ofthe prihcipal defendants. 
On that footing a settlement was made 
under which the putmidars were: to pay 
rent: for these lands-at the rate 'of 
Rs. 189° a year in addition to ‘the 
rent payable ` for .the original putni. 
It is stated in the judgments of the 
Courts below 
- the Government were recorded as tahsil- 
dars of thè proprietors of the estate. * No 
‘suggestion appears to haye been made 


that the putnidars were party to or bound: 


by thé proceedings. ’*In‘the result, how: 
ever, they were compelled to pay this: ad- 
ditional ‘rent for four years.and they then 


brought the'present Buit'to retrieve the '' 


amount so päid. Their case is’ that the 
original ‘putni, the putni as originally 
‘created: for which rent was payable under 
their engagement with the proprietors, 
included - the lands of the new estate 
No. 2159. and- they- contend accordingly 
that in respect of this area rent has been 
. recovered from.them twice over. They 
succeded in the' Court’ below and three 
of the prirftipal defendants (Nos.. T to: 8) 
have preferred this appeal. 

. Now it is-conceded. by: Dr: Mitter; the 
learned Vakil who. has’ argued the case 
.on behalf of the appellants, that. ‘the 
questions - “above set out! were essentially 
, questions of fact. -The main burden of 
Dr..Mitter’sargument has been that in 


deciding those questions ‘of fact, the. 


Courts below have committed an-erzor of 


F: 


INDİAN OASES. 


The ' 


that in the Settlement | 


opes E 


law in: ‘respect | of the use which ey bass 
made ofa certain judgment’ of ‘ the © year, 
1874. The principal defendants;.the pro- 


prietors, were not’ parties to. the: litiga-- ee 
The’ judge AS 


tion- or;bound by the result. 
ment, it seems, decided” a suit’ ör suits, 
between: the putnidars as plaintiffs and 
the Secretary .of State as defendant,’ in‘ 


which the putnidars’ successfully asserted"  . 
their titleto Chur Raninagat as. part of ` 


this putni. The learned Additional 
Judge says: “If appears, thatthe’ plaint- 
iffsin those cases "obtained: decree for: 
lands of Raninagar and Mouza Chur Rani- | 
n&gar'as 
taluk; and the entire lands were made' into, 
onè new Mouza named Decreer Chur“ 
Raninagar.” "Then the learned ` Judge’ 
continues: “Ít is contended for the appel- .. 
lants that they were. not parties to those ` 
suits,and, therefore, the judgment and 
decree in those cases are not “admissible | 
against them. The. argument - is- against 


established case-law, and Thave-no doubt -. 


that they are admissible i in eviderice. "The 
decree and judgment prove that ‘the pre: 
decessors of the plaintiffs: claimed-in 1874: 
lands of Mouza' Chur Raninagar as appet- 
taining to the putni taluk; their, claim 
was upheld, and they remained in posses- 
sion as before.” ~ ' 

“Dr. Mitter das ‘hot; I think, ‘di spüted. 
that-the proceedings of 1874 and’. ‘their re: 
sult were relevant under section: 13 òf thé 
Evidence Abt. Norcoüld:he have suc-, 
cessfully taken this position. Ín'the judg- 
ment of a Full Bench of ‘this -Court in 
Tepu Khan v. *Rajani Mohan’ Das: (1) 
the ` following ‘passage. occurs :—“ It is ' 
clear from- thé decisions in ‘the’. Privy 
Oouncil that under certain cireumstances, 
and in certain cases, the judgment in & 
previous,suit, to which one of ‘the: parties, 
in the subsequent suit’ was not a party, 
may be admissible in evidence “for cer- - 
táin purposes and’ with certain’ objecta: 
in the Subsequent suit.” In& later. case 


which came‘ before the. Privy. Council 
Dnomoni Chaudhurant v; Brojo: ‘Mohini. =>. $ 
'haudhurani: (2)] Lord Lindley’ delivering Ds 


DES 523; 2.0. W. N. 501; 13 Ind: Dec. (s. d 


LIB AS OL 386019 M. ` 
gid Bom. L. R. 167; 8 Sar? QD "i 


Te 


rye 


appertaining to their putni '' 
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"their Lordships’ judgment, observed: thet 


the words of section 13. of, the. Evidence . 
Ivhaye’ no doubt: 


-' Act were very ‘wide. ` 
_ that the litigation of 1874-was within. the 
meaning of &éctión 13, a transaction or ir- 


puini was successfully asserted “and this 


transaction ‘or instance evas; relevant cr. 


admissible in evidence i inthé present, suis. 
- Bo far, : T think, Dr. Mittér would not qis- 
agree.: . His objection, as. T. understand il, 
` is that the learned: Additional Judge in 
some way ‘gave judicial force to the judg- 
“mentas against the petitioners | who are. 
not-bound “by it. , Of course if the. learned 
Judge had expressed himself to the effest? 
that the judgment was in ‘law. conclusive 
^ against the. proprietors, he.: “would: hare 
“ been guilty. of sérious error... As I reed 
his, words, however, I do not, think. that 
. the learned Judge. has attributed - to -the 


judgment. any, judicial . force: as against 


the. proprietors. | He treats. the judgment 
, or the transaction’ which it; discloses, as 
‘ "an item of fact-in the history. of the dis- 
puted lands; This clearly -appears ’ from 
- what, he says later.in his own judgment 
. which must be. -read as a whole. , Two-or 

three’ paragraphs further -dowa ‘after rs- 
' ferring to, other matters, he says “ all these 


"goto prove, * meaning “each of the différent ` 


' . events-or items inthe history ofthe lard 


. shoy, the title of the putnidars. .- 
'. In the .cireumstances,it seems to, me 


i merely- hypercritical to find. fault with ' 


the learned -Additional J ud ge's statement 
. that.the judgment proves “ "that the pr2- 
. decessor.of ; the plaintiff claimed ‘in 187 4 
lands of Mauza. Chur, Raninagar as apper-. 
taining to the, putni taluk, ‘their claimwas 
upheld, and ‘they remained. i in "possessicn 
-a8 before.” "The ‘relevancy of the præ- 


vious suit and its result.. necessarily gaze - 


access to the judgment in that suit, ancl, 
, in my opinion, the -learnéd.' Jadge Was 


right in saying that ‘the judgment proved - 


the.nature of the claim made and the legal 
. effect-or result that the claim: was -upheld., 

. He was at liberty to use the judgment for 
that purpose and to that extent. . 
legal effect of thé, judgment as. between 


the parties to the previous suit had. to. 5e" 


(RUE from the Bree itself. and, 


ar 


| INDIAN CARES, - 


“lance liké: any other fact; 
: force or weight in the. cireurhstances was 
stance in which thé righ? ofthe plaintifis ^ 
to hold the disputed lands as part of their. - 


'no more need be- said" about, it. 


- have, beeñ a party, to“ this suit. 
"this poznt, it appéars that a complaint 
Thae.. 


t 


e fg 


ius determined, it «pasan not eonehi- 
sive as between the:parties to the present 
suit ‘but &.fact to.be weighed in the ba- 
Its probative 


matter for.a-Court of fact to decide: PA 
"The point that this. judgment of 1874 
.does:nct prove the previous or subsequent ` 
‘state .of-the ‘possession is really. a ve 
small one. :In the first. place the’. learned 
Judge-may have expressed himself badly. 


The subsaquent state: of the’ ‘possession. 


must clearly have depended on other evi-. 


‘dence ard there may have been other evi- 


dence also'as to the previous state of. the 
possessich. . But.in: any case; the judg- 
-ment of. 1874 declares the tight? zot «the 
-puthidars.to' possession and -as td . subse- 
quent. possession there pen -b0 i be mo 
idispnteatall. .-.. 

As to the case: iot Rashi: Nath: Pal i ve 


Raja Jagat Kishore Acharjee. Choudhury 


(3); to waich-Dr." Mitter: referred, ‘in -my 
opinion, the learned Additional J: udge has 
not comnitted the érror which was. there 


condemned. Apart from’ the. -riegligible 


point as to the preyious state of theposses- ` 


-sion, the learned Judge had not treated 


recitals i in thejudgment of-1874 as substan- 
tive procf.in the present case of the truth 
ofthe facts recited. His treatment of the 
judgment of 1874 is-within the principle: 


E: that: where judgment i is admissible it is 
to which he had referred together -went 30 ` 


' Gonclusivé evidencs “for! Or "against. all 
persons, whether parties, privies or strang- 
ers, of iz3 own existence, date and legal 
éffect a3 distinguished from the. accuracy 
of the decision - rendered." ' ! 

The. result is that, in. my opinion, the 
learned Vakil’s main: contention: is; not 
substantiated. De 2i 

The leartied Vakil- raised wole point 


‘in connection with a document described : 


asa docüment of the, year 1287.-which is 
Exhibit Af on the record.. This «point, 
however, was not seriously Pressed and 


E 


The .kast -contention «of. the learned 
Vakil is that the Secr etary: of State should 


AB to,” 


made in the Trial C Court that the Secretary 
of State was not 8 party was, overruled * 
apr $5 Jadu Gap, 806 ‘20 wa N. 643; 8. Lod 


° 
a + uM 


i 
T 
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by.the: learned Munsif. The camplaint, 


however, does not.appear to have been: 


repeated : in the lower ‘Appellate’ Court, 
and there is no decision of: the learned 
-Additional Judge upon it. .It would seem 
that if: this objection was ever seriously 
“put forward it was: afterwards aban- 
'doned. Moreover, the position of.-the 
Government in respect. of the disputed 
lands is not very clear..' I have referred 


to the statement in the judgments of the - 
- Withdrawal of. vakalat. under: O- Tr r t SE m 


. Courts below that'the Government. is 
recorded in 'the' Settlement ‘proceedings 
as the tahsildar of the: proprietors. : Be- 
‘fore we could: say that ‘the Secretary of 
‘State should or should not be a ‘party, 
some further enquiry would be necessary 
as:to the facts. That being so,-I think 
»this point fails in second appeal. ^ 
‘For the reasons I have stated I. would 
dismiss this: appeal with costs. : ; 
` It is conceded that this judgment will 
: govern. Appeal No. 2546 ‘of 1921, which 
` should accordingly be also dismissed qu 
Costs: ; 
Sanderson, C. J. -I agree. Á 
‘KS D Pig dismissed. 


E E : 
| 


| MADRAS HIGH’ COURT. 
FULL BENCH.. 
CIVIL Revision PRTITION No. 899: 
Ce ^ or 1922. : Vl. Cas 
April 11, 1924. ` 
| Present ;—Bir Victor’ Murray Coutts’ ' 
Trotter; Kr., Chief Justice, Mr, Justice 
1 Ramesarm and Mr. Justice Wallace, 
V. MANICKAM PILLAI—DEFENDANT 
| No. 6—PETITIONER 
l U^ ^ t wersus ” 
MAHUDUM BATHUMMAL . 
AND*OTH —PLaiNTIFFS AND DEFENDANTS 
Nos. 1 to 5 AND 7—RESPONDENTS. 
os Procedure Code (Act V of 1908), O.III, 
—" Appearance" meaning of-—Pleader: report- 
a M ‘no instructions pc ae to apply for adjotirn-~ 
-ment—Endorsement on, back of plawnt—Adjourn- 
le ment refused — Wathdraqgal of dk E Ledye of 
Oo bere a. Pleader for the- pinus in a case 
°, asks for an, adjournment aig states that, if „the 
adjournment” is refused? has, no further in- 
. structions to go on: with gm case, ‘and makes ` 


INDIAN CASES, 


MAHUDUM BATHUMMAL.: 


l pe 


iis plant, there is no “a ce" 
written withdrawal from his duties ‘and | obli 
‘tions: under the vakalat. [p. 103, col. 2.] > 

Where'a Court assents to such conduct’ af "ie 
.Vakil' and: raises no question about | his with- 


endorsement by the Vakil is a: "perfectly ” ia ^4 


drawal, 4t-must lee taken: to, have . given `; de a P 


consent.’ .103, col. 2]. . 

"Order r.4, Orvil Procedure Code; doés not 
require, 'the writing ‘containing 'the- withdrawal . 
by æ Pléader -ofẹ his, vakalat to, .be: in any 
specified form, nor - is any. formality, ‘necessary , 
for the leave of Court ‘Tp. 103, col. 1. 

Per Coutts Trotter; ' —Quære:— hbther tle 
be in writing ? : 

Radha Kishan v. The Collector of Teun 93° “A. 


220; 28 1. A. 28; 50. W. N. 153, (E. C) "re ad 


to; 
"paiton, under section TIS ‘of: ABC V. 
‘of 1908, praying: the High Oourt:to revi&e - 
an order of tha Court of the. Subordinate . 
Judge!’ Tuticorin, “dated ''- the: : 
‘of August 1922, and- made: in’ Interlocu- 
tory - Application: No.: 558 ' OF 1922,- ‘in 
(Original Buit No. 16 of 1921. "chase 
"This petition coming on for Pe 
in- pursuance of the’ Order’ of. Reference 
‘to a Full Bench made by-the Hon'ble the 
Ohief Justice at- the: ‘suggestion’ ‘of the ` 
‘Hon'ble Mr. -J ustice’ Wallace, : con- 


tained in his Lordship's note; dated ‘the .. i 
“al 


‘Ist: April, -1924, and-made ‘herein; upon 
perusing - the petition, ‘the’ order’ of -the 
-lower Court and the record in ithe- case 
‘and. the said note and upon hearing’ 
the arguments of Mr. P. V: Krishnaswami 
'Ayyar, for the Petitioner, -and of. Mr. 
A. Swaminatha Ayyar, : "for the First 
Respondent, and: of Mr.‘ Ki. R; ‘Ranga * 
-swami | Ayyangar, for Respondents 
Nos. 2, 4 and band the other respondents 


not appearing in person ‘or ‘by: Pleader, ' 


-the -Court expressed the following’ 
' ^ OPINION. `` > 

| "Coutts Trotter, C. J.—In thisc case 

the plaintiff's: Vakil appeared 'in- Court 

‘on the day “fixed for the hearing of the ' 
guit, ‘asked for’ an` adjournment and 

‘stated that, if that adjournment -was not. 

granted, he had no further ,indtructions : 

to go on with the case. He. had pre- 

-viously filed ‘a ‘vakalat in ‘the: ordinary | 


af 


‘form. He did something’ more'than the a 


mere ‘asking ‘for an adjournment. 
‘took the’ plaint which he: had oue 
‘and ‘signed “and "endorsed ; -or ' it - 

follows: - “I ' have no: 


an endorsement to that .effect on the back ofc Lud to apply: -for AD sdjourumeny.. 


He .- 


Mp li E, 


nd = 
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(Signed): A. V. -Krishnaswami’ Ayyar,, 
- Vakil. o the Plaintif, (with the" date) Á 


The felevant provision, of ‘the, Code: ds! 


; said to be-O. TIL. r. 4.  Bubzrule (1). of 


that ‘rule is “ "The appointment ofa 
Pleader to make or do'any`appearanċe 

application or act for. any- person , shall 
be'in writing, and shal] be, signed . by' 
such” person or by his “recognized agent ' 
or by some other person duly authorized , 
by ` power-of-attorhey | to, ‘act, on this. 
behalf.” Sub-rule (2) cis, „ “Every such 
appointment, when accepted by, a-Pleader, 
shall be filed in ‘Court,; and, ‘shall, bé 
considered ` to be, in, force ‘until deter- 
‘mined with. the ‘leave of the Court, by. a 
writing: signed, by .the;client or; the 


. "Pleader, as, me case may. be, and filed i În . 


Court... i d 


‘It. is. sought to” r4 'said dins “that, 
although this 'Vakil'wrote: what 1 have 
read om the. back of ‘the: plaint after 
having filed.a vakalatnama ; the vakaat- 
nama “must: "be. ‘considered to continue. 
in: force ` until something, farther was 
done, and it ie also argued‘ that the efect 
of^the vakalatnama being’ ¢onsiderec. to : 
be in’ force "isto make. the Pleader. 
constructively "appear in’ a’ proceeding | 
.in which he has. explicitly ‘stated that ‘he 
-dozsi not appear.- In ‘our “opinion, , the 
Statute does not Tequire' the ' writing. 
containing. the w ithdrawal ‘by the Pleadér 
-of. his: vakalat to be in-any 'speciied ' 
‘form, and "ib: appears to’ us that’ that 
which the has endorsedson' the back" öf 
‘the plaint would’ be: a perfectly“ good . 
written withdrawal from his’, duties arid 
obligations under. the“ vakalat.: Thaz;-is 
- really sufficient’ to dispose’ òf. this; case, 
‘and: Mr. ..Krishnaswami +: Ayyar, yery ` 
frankly said. that, if" we taks ‘that view, 
“ag. to "the. : proper ‘construction of“ file 
writing; the" case, so far as ‘he ” is 
concerned; -was unarguable. - But, whilé 
‘basing our decision on that short ground, 
we.. think, in'view óf some decisión of 
this Court one a very recent decision. 
and the:-other'which is unreported—that 


We. ought to: point out that when this © 


matter ‘has “been ‘discusséd ^ in^" tkose 
cases, : attention’ does ‘not - seem to have 


: been: drawn to the decision ‘of thé ‘Privy: 


. Council. EC an Y.-The- GELT EE 


iB 


held’: 


plates. ct o cese 


‘ Court. It does | not.say,, nor- do 1. 


of Jaunpur (1). | he. hots of that pase 


, are. set . out in” "g @uotation ` "from? ‘the 


judginent "of ‘the Subordinate ''J udge, 
which runs, as follows: ` “That day (ie.,. 
the: day fixed for héaring) the Pleader. 
for the applicant stated that he could 
not conduct the case, and he had received 
no instructions | from his. client. , There- 
upon the’ ‘Couft* “proceeded nto, try’ "the 
case and ‘tried’ and 'decided the’ issues 
on.the evidence ndduéed on the plaintiffs 


‘behalf and decreed- thé’ suit, against the 


applicant.’”” ° Their ` “Lordships ‘held*: in 
that. ue that thé- applicant could not be 
‘the - -citcuumstances ': to ‘have 
appeared. “We ‘trust “that when “this 
matter comes before, tlie Courts. again © 
notice "will- ‘be “taken ‘of ‘that’ decision, 


because, sol far’ as: "Appears, ^ "a , Wider 


‘| question ' ig. ‘determined’ there,” as” there 


is.no statement—a: feature that, exists in 
thiscase~-to the effect: ‘that the Pleader 
has filed an instrument in writing ‘taking 
himself out’ of his vakalat, a withdrawa-. 
on his. part. which OTT; Toast -contem| : 
3 in z "en T x 
The exact; question’! put ‘to us - is,, ; 
whether when a; Pleider, reports. no `- 
instructions; whether: after he has asked . 
for. an adjournment, ‘and ‘been.; refused 
or not, thé Court , is’ Gorregt ' ir ‘holding 


' that the; (party. “for” “whom ‘the ' Pleader 


was appearing ,has; not appeared.. .We. 
think thatthe ‘only-answ. er can be “that, 
at any rate, in the circumstances o of this 
cise, the, Pleader cannot. , be deemed: ‘to 
have: appeared. . i TER AA 

IL? should -add one: “other word: . "The 
section, says that the- withdrawal of “the 
Pleader must.bé- with, the leave, of the, 
think 

we ‘are’ tó- ‘import; < “into city: thst any, 
formality is necessary.’ about” the: leave 
‘of the Court apd in the" circumstances, 
we inüst' ‘prestimé "that," in" & «case like 
the present, thé':Court in üfhenting: to. 
the ‘conduct öf the Vakil and in’ raising 
no question’ about his withdrawal, must 
be taken within the meauing. ot: the 


ar ed. E u 


“section to*have given ‘its consent:' X 


' T'he' cases Will: go: back to- the' Single 
Judge for disposal on, any: point: "not. 
determined by this Full Benchi H ~> 


Q3. nm 98: FA 28}. 5,0: NN. 1j 
O0) PESE VES A 3 


E 
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i .Ramesam, J.—I agree. E 
-Wallaee,Jg.—Iaügre, | . 
DOG, LS Gage seht Bak, 
h f UNDH PONE! or r . 1 


"aou tsa bia’ ort n 
PUE. 


td of eae ovt Paras - 
bas, wi) ur au tuu d nyt Cc og. 


i 
n a hy ate Goad a Mi) 


CALCU 
za APPBAL, FROM 
tesa NO. 2358, 0R 1921. - " 

Boi os Fébmiary 25, 1924... , | 
Present:—Mr, Justice’ Subrawardy and ` 


eo ou uME Justiée Chotgner.. .'. 
INDRA Bl 
„ DEPENDA 


TTA HIGH COURT. |; 
APPELLATR DECREE, 


"m 


USAN SAHA AND OTHRRS— 
Nog. Lro, 9 APPELLANTS, , 


| JANARDAN SAHA. AND, ANOTHER— | 
ie.  PLAINTIFFS—RESPONDENTS, | |... 
Civil Procedure Code-(Act V if 1908), O. XLI, r. 
27—Defendant!s status, question o -Record of Rights 
not produced ‘in’ lower’ Courts--Due- diligence 
Second, , appeal—Fjnding of fact; whether can ‘be 
disturbed |, vc, | 4 


In alsuit for ` recovery ‘of : possession of the- 


property ‘in dispute the District Judge an appeal 


found. that ‘the ‘defendarts ‘werd neither -.oteu- 
paney nor undei-raiyats and on this finding decreed: 


the 1oth et 


tC 


' Magura, dated tlie "21st, June, 1920., 


- JUDGMENT.—li this appeal thé 


.*question raised is whether the plaintiffs’ 
Buit is barred by limitation under Art, 3 


INDIAN.CASTR, 


' ants—held a 


` » = * 


of Schedule III of the Bengal Tenancy 
Act.. Both the. Courts below:decreed:the 
plaintiffs'suit forrecovery of possession 


of the property in‘ dispute and the dez  ' 


fendants have preferred tlie present àp- 
peal. The pi passed. by the lower .. 
Appellate Couit':is supported by: the . 

finding arrived: at by that Court to 'the 
effect that theetenancy: was neither ah . 
occupancy ‘nor -an under-raiyati.~ one. - 
The -learned- Judge; therefore, finds.that 
Art. 3, Schedule III; Bengal Tenan cy Act, 
does not-apply~in this ease. This find-! 
ing virtually -makes the status of the 
defendants that of ‘a tenure-holder. The 


. controversy betwéen the’ parties centred 


round the question whether the defend- - 
ants’ interest in "the land' was that - of 
an ‘occupancy raiyat or-of a tenure-holder, 
The plaintiffs are the tenants of the de- 
fendants’ tenant. ‘Their case is that the 
defendants ,are the landlords of their 
landlord. The questions, therefore, that 
arise.are, first, whether as the defendants 
are the landlords: of the.plaintiff's land- 
lord, Art. 3 of Schedule IIT applies to: this | 
cake; sécondly, - whether, the- defendants 
are raiyats within: the. meaning of that 


| Article.” The first question was. not de- 


termined by the lower Appellate Court 
and the defendants’ appeal.to.that. Court 
was dismissed ,on ihe finding that they 
were, neither occupancy nor under-raiyats, 
With. reference. to: this. question. the 
learned Vakil for the appellants contends 
that the finding of the lower Appellate 
‘Court is not based on, legal.evidence... It 
appears that: under the, Talukdars, Gu: ` 
mani and. Nakari held a non<transferable 
occupancy’ and. under. them’ Tilak. Saha 
the predecessor-jn-title of.the defend- 
1 - bekayemi jama. Gumani 
and Nakari surrendered- their holding 
and the ‘learned’ Judge says that Tilak , 
then became a tenant under. the Taluk- . 
dars of the village. | He does not-say how 
Tilak on the surrender of:the tenancy by 
the superior , landlord became.a ‘tenant 
directly under. the. Talukdars—whether 
there was ‘a fresh settlement:with Tilak 
or -whether-by virtue of the surrender by: 
the superior.landlord he became a tenant . 


directly under the,, Talukdars. . The 


learned Judge further does not state-the - 
circumstances under which .Tilak who 


B 


: Nol. 82) 
ABDUL MAJID KHAN W.. BALAPPA.. 
had a bekayemi jama under the raat of 


a non-transferable occupancy . holding, 


obtained a kayemà maurusi. jama under 
the landlords. 
omissions in the judgment of-the lower 
Appellate Court. Bu®on.a considerstion 
ofthe evidence before him the learned 


Judge has come to- the , conclusion- that , 
the tenancy” is neither an ocetipancy nor 
We are, not jasti-, 


an; under-raiyati one. 
fied in, second appeal in disturbing: that 
"finding of fact. - 

The. appellants, have, owever,: 
another point. . 

They say that the. Record. ot Rights 


‘jaléed 


i which: has been’ prepared, with’ reference : 


to..the land-in dispute could not be pro- 


duced in time before the: lower Arpel | 
"late Court and. that'the case shculd,. 


therefore, be re-tried in the light cf the 
Record of Rights which raises a pres:mp- 


tion in. fayour’ of the . appellànta. ft ` 


“appears that:the Record of Rights was pub- 
. lishéd after the decision of the`suit -by 
_the-First Court but before the lower Ap- 
^ pellate Court . pronounced its judgment. 


The.appellant$ have filed ah affidavit 


. fon show that’ with all diligence shéy 
were. no, ina position to prcduce 


thé Record of Rights in the lower Arpel-- 


‘Tate Court before, the hearing of the 
‘appeal’and we, are satisfied that they 
were unable’ to ‘produce, it throug. no 
laches , on, “their . part. < That 


‘the present, ‘question: As this evidence 
could not ‘be produced before. the :Icwer 


Appellate Court, ave aro of ópinion shat , 


it should be considered in determiring 


,.the status, of the. defendants, by the, y 
Jourts: which are entitled, to deal with, 


. facts’ We; therefore, ;propose ‘to ‘acmit 
^. "the Record of, "Rights in evidence urder 
: Q. XLI, r.270n the application of the 
.appéllarité. ~The course. which 
propose to adopt is justified’ by. the 


observations. made by their Lordships . 
"the ease of. 
Baja Indrajit -Pratap, Bahadur Sah- -v.: 


‘Ol “the Privy. ‘Council in’ 


Amar Singh (1). A- similar ‘course’ was 
(1) 74 Ind. Cas. 747, 501. A. 183, 28 O AW. N. 
| 9715; 21 A. L. J.,554; 4'P. L. T. 447; (1923) A I.R. 
P. C) 158; 1P.L: RB. :845; 2 Pat. 676; 33 M. L. T.333; 
'45.M. L.J. 578; 18 L- W. 728, 25 Bom. L. Ri 7959; 
39 C.L iss. [E ied E E 


INDIAN: CAS Eg. | ur 


These ‘are, no | dcubt,: 


ie an.. 
à important piece, of evidence, which skculd .. 
‘he. taken into, account in determiring. 


“we. 


“108 


followed “in ih case of Bhairab Chandra 
Dutt v. Kali Kumar Dutt (2). The order 
that” we make in this case is that this 
case" should 'be remitted to the Court 


: of- first instance. in order that that Court 


may try the question of the status of 


the defevdants after üdmitting the Record, 
of. Rights as evidence in the case. The - 
‘defendants’ will be: ‘entitled ` -to.. adduce 


Ph evidence, if any,” as is necessary 
o ` prove ‘the --Record of Rights. "The: 


E DA will be entitléd to adduce such 


-evidence:as - they. consider. necessary. to 


. rebut. the presumption arising from the © 
"Record of, Rights. It is not intendéd that . 


there should be a“de'novo trial or ‘that: 
fresh evidence in .respect of other. points 
involved in this: litigation: should be 
adduced. The 
will, then capone of the’ case. according 


; to law. ^ 


“The. result . is . that this "appeal ‘is 
‘allowed,’ the decrees of the lower Courts 
‘are set abide and the. case sent back to 
the ‘Court of -first'instance to: be re-tried 
according’. to the observations made 
above. 
abide the result. 

K. 8; Diet 4 


“Appeal sale 
xD aug" ‘Cas 453; 37 c, L. J. dor ot Y. 


„E oF 
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NAGPUR JUDICIAL commis- 
“SIONER’S COURT. .: 
Suconp Orvin APPEAL No, 35-B-oF. 1923. 
August: 6, 1924. à 
, ` Pr esent: ` Mr. Kiúkhede, X J. 6: 
-ABDUL MAJID KHAN—PranreR— 
APPELLANT, a: 
versus “>` 
: ' BALAPPA AND OTHERS TASFENDANTS,. 
$ —RESPONDENTS. ' 


ooo 


^ Specific performance, surt: for--Delay, “how far 


effective teply—Abandonment-—Waiver—Trme not 
-~of “essence of contract—Equity, when* cam be 
invoked—-Second appegl— —Delay, finding , of—Quer- 
tion. of fact ag law. 

Delay in itself is no reply to a suit’ for specific 
psrformanos unless it amounts’ to'a' waiver or 
'&^bandorment ‘of the tontract or to latchés on the 
E of ay party eue Ente performance.. .[p. 

col : B 


D 


Court of first instance . 


“The costs of" this appeal. will E 2^ 2 


4 
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ABDUL MAJID KHAN V. :BALAPPA. 


"Karssen Gopal'Sadaney v Kally Prosonno Sett, 33- 


m 933 atp 636, Jamshed Khodaram Iram v. 
| Burgorg, Dhunjibhai, 39 Ind..Cas. 246, 40 B. 289; 
30M L.J 186, 31. W. 239; 19M. L. T. 184, 14 
A L. J. 225, (1916) 1 M W N.239. 18 Bom. L. R. 
163; 23 O. È J. 358; 90 0. W N 744, 43 A.L 26 
ee ) Chamarti, Suryaprakasarayadu v. Arardhi 
hminaraımhacharyulu, .23 Ind: Cas. 580, 26 

e M. L. J. 518, referred to. - 


Mere delay doea not iun to waiver er. 


, abandonment: [p 106,-col 2] : 

JA ples! of delay M d not be allowed to pre- 
‘vail if the parties have not by their wards or 
conduct or by, express stipulation made time 
of the essence of the contract. [ibtd.] 

' Equit 7 
undue delay, on the part of, one party toa con- 
tract, and the other has given him reasonable 
‘notice that’ he must complete, within a definite 
time: . 107, col. 2. 

TA. ding of delay is a finding ' of fact: but 
whether , the conclusion drawn therefrom, that it 
disentitles the plaintiff from claiming the: pa 


‘ticular relief, is right or wrong isa matter which t 


is ‘open to consideration in second’ appeal as the 
legal result of certain facts is a ‘QUeAHON of law 
: Ep. 107, col. 1.] ` 
Appeal. against a decree: of the Addi: 
tional District : Judge, Amraoti, in Civil 


Appeal No..97 of 1922, dated the (13th 


October 1922. 

“Dr. H. S. Gour and Mi. 
dor the e ellant. 
` Bir, B. K. Bose, for the Respondents. 


JUDGMENT.—The 
third grounds of appeal in this case 
challenge the correctness of the judgment 
dismissing plaintiffs suit on the ground 
of delay. Delay always' involves a ques- 
tion of fact because delay may or may 


-not'be accountable and whether it has - 


been in thé partieular case, reasonable 
.or' unreasonable an! whether it has been 
‘duly accounted for ‘or not, 
matter on “which” ‘the "First, Appellate 


. Court must have a final say. The matter: 


cannot be said to be necessarily open to 
‘second appeal. The learned Counsel for 
the appellant ‘has argued that though 
the fifdittg of delay may remain a find- 
ing of fact still whether the conclusion 
drawn therefrom that it disentitles the 
‘plaintiff from chiming ‘the particular 
relief is.right. or wrong is n» matter 
-whieh is open to consideration in second 
appeal. 
«facts is a question of law and can, there- 
fore, be raisBd in second 'appeal, 


. authority. 


Pam MAU. 


INDIAN CASES. 


wil not assist where there has been 


K.K. Gandi, 


“second ` and endito it. 


‘ed the contract. 
ed. Dy. evidence proper for consideration 


is always a 


That the legal resudt of certain : 


is a 
“proposition, which is amply. supponige by l 


soot 


ee 


{I admit that -delay is itself. no ar 
to a suit for specific performance’ unless ,' 


^it amounts’ to a waiver or abandonment of 


the contract or to latches on the part of 
the party seeking specific performance. 
Kissen Gopal Sadaney v. Kally Prosonno 
Sett:(1), Jamshed Khodaram Irani .v. 
Burjorji, Dhunjibhat (2), ~ Chamarti 
Suryaprakasarayadu v. Arardhi Lakshmi- 
narasimhacharyulu (3). Mere delay does 
not also amount to- waiver or: abandon-, 
ment Delay short of limitation’ does’ 
not disentitle a person from: enforcing 
his rights. Ordinarily the plea of delay is 
discouraged if the circumstances are’such, 
that! the parties ‘have not by their words 
and conduct or‘ by express stipulation, . 
made time: of the essence of ihe con- 
tract. s ; a 
‘The respondents’ contention is that 
the question of delay is concluded by 
the lower Appellate "Court's. ‘finding. The. 
defendants-respondents had ‘distinctly 
pleaded that the plaintiff failed to per- 


‘form his part of the contract, and, there- 


fore, as, there’ was ‘default “or preach on 
the plaintiff's’ s part which entitled the 
defendants to rescind the contract, they 
actually rescinded' the same and put an ' 
The lower Appellate Court 
hag found, agreeing with the First Court, 

that the contract was expressly: fescinded 
and'the plaintiff had expressly” abandon- 
This finding is support-- 


and “excludes ‘the plaintiff from élaiming : 
to enforce the right once expressly 
abandoned. I have’ gone through the 
evidence and I clearly see ‘the ' de- 


'"fendants' notice dated the 26th Septem- 


ber 1918, by which the defendants gave 


' the. ultimatum ‘to the plaintiff that he 


must exercise his option to’ purchase the 


‘field within the particular time thereby ' | 


limited,, otherwise the: agreement: was to 
be treated as ‘cancelled. Tho ‘plaintiff 
did, not comply with.this notice, beyond 
merely. expressing a „verbal sucus 
' dy 33 O. 633 at p. 636. ` i 

(2) 32 Ind. Cas. 7516; 40 B. 289 at p. 399; 30 M. L. 
J.186,3 L W 239; 19 M. L. T. 181; 14 A. L. J. 225; 


aum Pu W. N. 229; 18 Bom. L. R. “163; 23 


. 358; 20 O. W. N. 744; 43 L A. 26 
Tari pa. Cas; 560; 36 MAL, J, S18. apo 


KNA; t "n. wr 
i * b. m , pol 


"fal go 


tor “perform. . “Her did not: offer or tender 
- any, draft’ of. a sale-deed or- tender: the 
amount `of the ‘consideration ‘payable 
under ‘the contract and ‘thus failed. to', 


. carry out his part of the contract. "The : 


result ofthis’ failuíb ‘as was expected. 
‘was that the contract ‘stood’ rescinded ' as 
‘soon as: time .limit expired and thé 
‘parties ‘became liberaged from their obli: 


gations to perform’ the contract and one. 
-party only remained ' accountable for. 


damages, if ‘any, for breach of the con- 
tract of specific performance, to the 
.other party who may not be in the breach. 

“It. is said that it was the defendants’ 


P dais to execute a sale-deed in plairtiff's ` 
,'favour and he: need not: have' waited . 
` for plaintiff to tender & draft sale-deed. 


for -his ‘approval .'and for" execution. 
This again raises a question of fact, as the 


parties: ‘have chosen to make, it:a ‘nixed . A 
-Parties took 


- question: of, law ‘and’ fact. . 
“ari: issue on’ this point to. the lanang 
; Es nd after the case was remanded :— 


“ef Ws defendant to perform his con- l 


„tract without: application by plaintii" 
' The First Court held that it wa&' not 


. provéd that‘ defendant had ' agreed.’ to ` 
, buy .the;-stamp "and" bear-‘the’ expenses , 
“of sale ‘and’ that conclusion. drawn “by. 


-that Court from: this is that the. con- 


„tract was not. to be pêtformed ‘witaont- 


‘application by the plaintiff and that. this 
: -+ comes-within ‘section 48 of the Con=ract 
“Act. «That Court also -held “on! &ncther 
iésue. as 'to;whether'time was of the ` 
‘essence of thé«contract, in the affirmaiive; 
“the! defendant béing: in need of money 
-had to’ sell the: ‘property: ‘This clearly 
-shows that the defendants suffered detri-, 


ment by ‘the. breach « oh. plaintiff B part. 


“and. the latter .cannot-now,' that a third 
party has become interested i in the-] “Frop- 
erty, be allowed to turn round to ‘say 


':that-it is still. open ‘to "him. to‘ enforce» 


his so-called rights after they have been 


‘allowed to m away y Herul on ps 


"own part: 


“In .this: view: tof the: case’ ne qués- 


i tion’ ‘of. res judicata needs no decision." 


‘The , remarks .quoted "by- the braS ` 
Appellate Court'from the . Privy-. Council . 
case of J: amshed, Khodaram Trani v. Bur- 


jorji. Dhunjibhai (2) very DWBE apply 
i de the. deine. ‘here; he ath. 
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_ ARUNACHALA, GOUNDAN v. KATHA GOUNDAN. 


^u tat v ^a p 


` “But, equity “will. not assist Where there 
has ‘been undue: délay on: tlié part of ofle 
“party ` to` the ‘contract, and the other has 
' given him reasonable notice that he must 
complete within &'definite time." ' 

There is thus undue delay, coupled 
with'& definite abandonment on plaintiff's 
part of his rights-under the contract, antl 
"on; both. these grounds ' the plaintiffs 
"guit must fail: I, therefore, hold that the 
dismissal'is proper and there i is no.valid 
ground for interference. I dismiss the 
 &ppeal with costs. T'he plaintif shall pay 
- costs in all Courts. 


(OG. B.D. | ' Appeal dismissed. 





;" MADRAS HIGH COURT. 
: Or DEUS «PETITIONS “Nog "212" 
UE s “AND 218 oF 1923. ~ ' 
March 11, 1924. .- - v! 
Pr ‘esent:—Mr, ‘Justice Venkatasubba Rao. 
, ^ ARUNACHALA: GOUNDAN-- | 
RESPONDENT No. 4—PETITÍONER ` IN BOTH 
eo versus 0050 
“KATHA GOUNDAN.anp 'OTHERS— 
PLAINTIFF AND DEFENDANTS Nos. l'To 3— 
RESPONDENTS 1N C.R. P. No. 212 or 1998. 
KATHA GOUNDAN--DnzrENDANT No. 2 
RRAPONDENT IN CO. R. P. No. 213 or.1993. 


Cini ‘Procedure Code: (Act V ‘of 1908), O TII, . 


r. 1, O. V, v. 4, cl. (8), O. IX--Absence of. pürty— 
Valal having no ,mstructions— ' Appearance" of 


party—-Vx ‘parte decree Formal withdrawal of. 


Válal, af necessary. 

Where: a Pleader appears for'a party. in’ défault 
“and ‘states that he has no instructions, there 18 no 
“appearance” of the party, and the provisions, of 
0 : Civil Procedure Code; are applicable. [p. 108, 
col 


‘instructions, he intends, to inform, the. Oourt that 
“though he' has - filed ' an appearance he . does ‘not 
proposs to appear for his'client. Its fot neces- 
for him to say thát he severf his connection 
with the case 2 that he withdraws , his vakalat. 
“No set form of words is n to convey to th 
Gourt the information that h eene 
appear. [ibid ] . 
failure to’ appear. atid’ ‘refusal to appedr stand 
‘on the same-footing ° In neither. case is there an 
“appeeranc8.” [p 109,eol 1.] 
` Gop opala te Maria ae Pillai, 30 M. 221; 
JJM. L 25 oorderldl v. @oorprasad, 93 B. 
41i; Chitty's B. O. 'O: R. 561; 12 Ind. Dec, (x. 8.) 


' 215, pU hana Mukerjee "yy LARUM Le 


1 


When a Pleader. abhbaka and saya. he has no“? 


e bas ceasedto, . 


4108 l 
ARUNACHALA GOUNDAN V. KATHA GOUNDAN. 
Mukeryee, 84 C. 403; 5 0. L,J,247, 29 M L.T' 123, 
41 C. W. N 329 (F B). followed. 

Petitions under section 115 of “Act, Y 
"of 1908 and section 107 of the Government’ 
‘of India Act praying the High’ .Court fo. 
revise the orders of the District Court 
of' Coimbatore, in Civil Miscellaneous. 

Appeals Nos. 65 and 67 of.1922, preferred 
‘against the orders in Civil Miscellaneous 
"Petitions Nos. 321 and 320,,of 192% in 
“ Original Suits Nos. 333 and 286.of 1921 of | 
thé dile ofthe Court of the Additional 
"District. Munsif, Coimbatore. 

“Mr  W. S. Subrahmanya Tyer, 
Petitioner. . 

Mr.T: Ramchandra Row: for the ME 
spondents , 


for the 


JUDGMEN T.—There were two suits | 


before the District Munsif, the one he 
dismissed for default on account of the 

non-appearance of the plaintiff, and in 

the other hey passed) an . ex parte deeree 
on. account of the de andant not having 
appeared. The plaintiff in the first suit 
and the defendant in the’ second. suit 

happen to be, the same person. Appli- 
cations were: made to the District Munsif 
to set aside the, order of dismissal- for 
default in the first-suit and to set aside 

“the ea parte decree in' the: second suit., 
The . District Munsif. refused , to allow 
these applications, 'but.on appeal the 
District Judge made orders favourable 
‘to the applicant. The propriety of .these 
orders is challenged, in the revision 
petitions before me.. . 

A  Vakil appeared: for thè party. in 
default arid stated he had no instructions. 


Itis argued that notwithstanding ‘this 
the Pleader must be: held: : to -have 
appeared on his client's behalf ' and, 


therefore, the provisions of O. IX' do 
not apply. . Iam utterly unable to follow 
this argument. Order III, r. 1 so far as it 


» iB mategial, for the: preséft purpose runs 


.relating.to the suit,. 


thus:— ‘Any appearance in any Court 
required by law to he made bv a „party 
may be made by a Pleader duly appoint- 
ed-to:act on his behal£"" Order V, r. 1 
sub-clause (2) provides: 
Whom a summons has been issued under: 
sub-rule (1) may appear (a) person, 

or (b) by a Pleader ‘duly instructed and 
able to answer all material questions 
or(c) by a Pleader 


| INDIAN CASER. 


-tions relating to, the suit" 


“A defendant to: 


| | ; den : 


+ 


- -aecdmpamied js some -person able: to? A 


answer all such. questions.” This pre-- 


~ vision; no. doubt, , refers:in terms toʻa `- 


defendant, but' in principle there. seems 


-to be no distinction for this purpose 


between a- defentlant. anda: plaintiff, 
and I am quite clear that the same rule 


is to, be applied in regard to both. When |, 
.A'Pleader appearg.and’ says he’ has..no '| 


instructions, I take -it that he- intends 


„to inform, the. Court that he: has no 
-instructions ;to conduct the | case’ either 


wholly or partially; in .other words, he 
tells the Court, that though he: has: filed 4 


‘ an appearance ‘he. does not propose to , 


appear ior his client. ` It.seems to nre to 
be a,contradiction ‘in, terms to -hold that . 
a.pérson who says he doesnot” appedr ` 
does, in fact, appear. It. has „been argued 
that: it is necessary for a-Pleader. to ' 
say in such .circumstances that he severs . 
his connection with .£he case; or that. he 
withdraws.his vakalat. I do. not: ‘think . 
any set form of words is necessary to 


convey to the Court the information that ` 
` he has ceased to appear and that-he, in 
fact, 


does not appear for his : client. 
There is'no magic in theavords “I have. 


ceased. my, connection with.: the. case” c 


In my, opinion the mere , attendance «of 
A Pleader who for-want of instructions 
is unable “to answer all material.: ques- 
‘isnot an 
appearance on behalf. of his client. An- 
other.case may,arise where the. Pleader 
appears and says that he applies, for an 


adjournment and -on .the adjournment. 


being refused informs ‘the. Court that he 
has no instructions. Here again, I am 
perfectly clear that .there is no ‘appear- 


ance on behalf-of. the , party. Then a 


third contingency may. arise; the Pleader 
may be-duly instructed, and be able: to 
answer all material questions, but still 
he may tell the Court “I have no instruc- 
tions.” 
liable at the instance of his client, but 
the question that is material, for ‘the 
present purpose is, was there..or'was 


there not an: appearance-? Supposing : 


that:a Pleader who has been. retained is 


actually engaged in another Court and | 


fails to appear, can.it.be said that there 


is an appearance on behalfof his client? ' 
Failure to appear - and, refüsa- Ldo.appear, - 


i 


This conduct may render him , 


> 
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-do; I think; “stand on the’ ‘saime footing... 
Tn neither’ càse. can there. be said to be. 
aun appearance. The matter -seems to "be 
simple in:the*extréme and but for thé ` 
large ‘body of conflictipg decisions’ on.’ 
the-point, I--should-have - had “no dfi- 
culty in “deciding the : case. “There is- 
‘abundant’ ‘authority in'favoür of: the: 
; proposition, as I have ëstated .it—Gopala ^ 
Row -v. “Marta Susaya ` Pallai (1) end - 
Soonderlál` v.' Goorprasad: (2) and’. Satis, 
Chandra 'Mukerjee v. Ahara Prasad 
Mukerjee'(3) and ‘I am not prepared o 
follow ' the décisions | which take 5 
. different view. , ` 

"Thé civil -revision petitions there- 
fore -fail and' are dismissed; ‘No. 212- 
with tosts.- In No. 213 the pêtitioner, will 
"pay: the- ‘counter-petitioner ` only ` he 
printing charges; ^no: oe - fee, is 
allowed. -. ^" 


V. N. V. $ Petitions Anise: 


7) 30 M. 914] i ML T. 225. 7 

: (2) 23:B. 414; | Obitty’s S.. 0." 0: R 561, q2 Er 
Dec; (x. 5) 215... 
‘ (3) 31:0. 403, 5.0 L.J 947, 2 a L. T. deal 
C. W. N. 329 (F E 
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|) 2 xr . D 
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: Ohief’ Justice, Mr. Justice Walmsley A act ‘under section 151, Civil “Procedure Code, and: 


- ' Mr. Justice Newhould, 


Mr. J'üstice^ ‘Mukerji and ‘Mr. Justice ^- l 
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Jamia to -make an ‘order ` for. attachment: of 
ae property before judgment., [p. 114? 
col 1. . 

"Kedariath Paramanik Y Hem Nath Karmakar, 
` 70 Ind: Cas 841; 49 0. 994; LORIA: IR. (C. 1765 
overruled.^- : 

Sadek. Ali vi Samed Ali, 80, ‘Tnd. Ces. 300; . 98 
©, W , E. 16. at p. 19;- (1924) A. LR. (0) 193, » 
affirme d... 

“ There is & differences: between. STEM the 
attachment of property: and attaching the. pro- 
perty. If.a Provincial Small Cause Court makes 


-, an Order for attachment of immoyeable property, 


cit would: have’ to send, it: to an ordinary Civil’ 
. Court for execution *'[p. 113, col: l] + 

Per Sanderson,: C. J In construing - -an Act 
words found therein should not be regarded as 
. surplusa2e and.full effect should be given to’. 
them if x reasonable intérpretation can be ‘found, 
[p."112, eol. 1] ^ 

The- oaly: ‘Yeasonable, interpretation to be’ placed 
upon, ‘the words “so: far. as they relate to in- 
_ Junctions and ‘interlocutory orders" in ‘section 7 
| (b) of. tha" Civil’ Procedure Code is that it was 
. intended ‘to. exclude from the jurisdiction’ of a. 
| Pfovificial’ Small Cause Court the matters’ par- 
, ticularly specified in clauses (c) agd ` (e) of sec- 
" tion 94 [oid] 

"The misaning of the words “f 1t is so prescribed” : 
"jm section: 94: of the Oivil Procedure Code is, if it-is . 
Bye by the rules and orders, contained in the' 

First Sckedule of the Code (p.112, col. 2.] . 

The o-der, for attachment contemplated by sec- 
"tion 94, zlause (e) of the Code must be such an' 
order as is" specified in O. XXXVII, r.:6, viz. 

" [Omnes attachment before, judgment. , [p. 113, 
col. 1 

Per Mukerjee, 'J— Something which is done. 
between ‘the. commencement and the end-af a. 
. Suit or action, which decides-some: point” or 


nites matter ‘which, however, i is ‘not a final decision of ' 


‘the matter in issue, is known as an interlocutory 
-. order. [p 118 col 1. 
* Order XXX VIII o! the Civil. Procedure Code has: 


'- not: been excluded either by section 7 “read, with 


"section £4 or by O. L and s applicable ‘toa, 
' Provincial Court of Small Causes. [p. 120, col. Ad: 
.Evena ‘Provincial Court of Small Causes ^ can 


pass such. orders “as- DE be - ~hecebsary. ip 121,- 
col L]: 


_ power of exécuting a decree by ‘attachment of 
- immoveatle property after judgment, cannot have 


'« the power of ‘atta g such property. before judg- 
' ment-“[p. 122,'col. 1- 


rper elmsley, J Zy Small O&usotPburt. cannot 


-before jucgiüient.- [p..115, col. I 


Civi eundum. Code (Act V. of 1008), 88. 7, 94, ‘Bl, a ‘Reference to Full ‘Benth by-Mr.. Justice 


O XXXVIII, rr. 5, 6—Attachment before judgment 
of. immoveable property—Small Cause Court, wae- 
can order attachment—Provincial .Small Case. ` 
Courts’ Act (IX of 1887), 8. 17—" Attachment" and" 
“order of- attachment", distinction: behijsen Tritzr- 


locutory order," meaning of—Small Cause Corrt,;. < i 


whether has inherent powers. & E 
Per Curiam (Walmsley and Ohotener, JI, . Cie- 


gntiente)—A “Provincial Small auso Court’ Aaa” 


XN r 
woe pies ' 1 


d 
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1 


" Néwbould : &nd Mr. Justice: B. B. Ghosé 
-on:& Reference bye the. Come P SEN 
, Causes at: '"Medaripur:— ; 


' ORDER' OF REFERENCE: '' 
“This.is a Reference by the Judge of. 


“attach property whether moveable of “immoveable _ M 


' the- coe of soi al “Causes at BASS 


‘ai: MB 
^ OBARADA KANTA RAY V. MAIJUDDI. 


tinder O. XLVI, r. 1, Civil Procedure . 


(ode, for the decision by this Court 


‘of the question whether the Provincial 


Small Cause Court is competent to. 
attach immoveable property before judg- 
ment. The reason for the Reference is 


given to 


recorded his own opinion on the question. 


In the case of Kedarnath Paramanik v... 
Hem Nath Karmakar (1), it was held that" 


the Provincial Small Cause Court can 


. attach immoveable property before judg- ' 


ment while the contrary view was taken in 
Sadek Ali v. Samed Ali (2). 
lier case was not evidently brought to 
the notice of the Division Bench which’ 
decided the latter case. Each of us was 


a party to one of the two, cases cited, . 
oneof which must be overruled. Under: 
this circumstance, we are unable to de- , 
cide the question finally and we find it’ 


necessary to refer the matter to a Full 
Bench. We, therefore, refer the follow- 


ing questions for decision by a Full 


Bench:— 

1 
Ud has jurisdiction to order an attach- 
ment of immoveable property before 
judgment? | 
(2) Whether 


. Paramanik v. Hem Nath Karmakar (1) or. 


the case of Sadek Ali v. Samed Ali (2) 
was correctly decided ?”” : 
Bahu’ Santosh Kwmar 


| Bose, for the 
Reference. E : 


‘Babu ‘Sitaram - Banerjee, ‘against the’: 
4) 3 


Reference. 


JUDGMENT. . 
'" "Sanderson, C. J.—The questions 
referred to the-Full Bench: are as fol- 
‘lows:—_ a do 


(1) 
B 
Panik v. Hem Nath Karmakar (1) or 


the case of Sadek Ali v. Samed Ali (2) 
was correctly decided e H 


cpg 
(1924) A: L R. (0) 193, 


INDIAN. CASES. 


be the existence of conflicting - 
. ‘decisions in: this Court and apparently ` 
‘for this the Referring Judge bas not 


The ear:, 


Whether a Provincial Small Cause. 


tne ‘case of Kedarnath' 


Whether a Provincial Small Cause' 
*, Court’ eet cee to Poti attach $ 
ntofi veable proper ore judg- : 
ERU 2 E j .',8& Full Bench and during the argument 
Whether the case of Kedarnath ' 2 


ki. 


Lopes 


The reference arises by-reason'of con- ,- . 


flieting decision of'this Court in two,. 
cases 'viz., Kedarnath Paramanik v. Hem. | 
Nath Karmakar (1). and Sadek Ali vw. 
Samed Ali (2). ` . 35 

In the former ĉase it was 
that a Provincial Small Cause Court can. 


attach before judgment immoveable, pro- 


.perty under the Qode of . Civil. Pro- 


cedure of 1908. In ‘the’ latter case it,” 
was decided that a Provincial Oourt of, 
Small Causes has no power, to, attach . 


‘immoveable property “before judgment . e 


under O. XXXVIII of the Civil -Pro- . 


.éedure Code of 1908 and ‘that an order | 


of such'a Court adjudicating... claim 
to property so attached is ultra'vires.  . 
The decision in the casé: of Kedar- 
nath Paramanik v. Hem Nath. Karmakar- 
(1).was not brought to the attention of. 
the learned Judges’ who decided the : 
latter case. ALME ae 
I am not surprised that there’ has 
been and is & difference of judicial ` 
opinion in respect of. this, question, „for, 
in my opinion, it is by no means easy , 
upon an’ examination of the -various 
provisions relating to it 'to- ascertain '' 
what was the intention of the Legis- .. 
lature with regard .to. this matter 
when the Civil Procedure Code.of > 
1908 was passed. This. presénts “an. 
unsatisfacto situation, for the Pro- 
vincial Small Cause Courts are obviously 


< intended for the expeditious disposal of 
| small causes, and it is desirable" that - 
, those who preside over such Courts and 


those who ‘practise in ‘them ‘should be, 


able to ascertain, without any difficulty .. œ., 


what are the jurisdiction. and. proce- 


dure applicable thereto.; So farifrom 
that being the case in respect of the .- 
“matter now under discussion, it, has .; 


become necessary; in order to ascertain . 


the ‘powers of the Provincial Small: : 


Cause Courts, to refer the question to 


it was. necessary to examine minuütely 


sections of the Provincial Small Cause - ` 


Courts Act of 1887, the Civil Procedure 


-Code of 1882 and the Civil Procedure 


~- ‘Code of 1908 and th 1t isa di 
* () 70 Ind. Gag, 841; 49.0, 994; (1023) AT. R. SAPONE and the result isa difference 


Ind. Cas. 300; 28 C. W. N. 16 at p. 19;. 


of opinion. 3 < 


This therefore appears to bea matter 


.Whieh'should engage the ittention’ of” ` 


a 


; decided E ee 


Da 
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the Legislature so that the jurisdiction 
of the Provincial Small.Cause, Courts 
may be. made.clear beyond all ques- 


tion. 


Cause Courts Act, 1887,- provides that 


a Court of Small Causes shall not ‘take: ’- 
cognizance of the. suits specified in’ the:, ' 


Second Schedule.as suits excepted from. | 
he cognizance of à “Court of” Small 
Causes and. amongst the suits excepted. 
by that Schedüle from the cognizance, 
of &- Court of Small Causes are a suit. 


` for, the- possession of immoveable pro- . 


all proceedings., 


- ment, 


perty or for the recovery of any interest. 
in.such property,. a. suit for, partit-on, 
of immoveable property, a suit for 
purchase or sale or: redemption ‘of 
mortgaged property, a suit for assess- 
Pto. of rent of immoveable . pro-_ 
es ae ee ie AENG TA 

_Section 17 of the Provincial Small. 


. Cause Courts Act, 1887, provides that 


‘the procedure prescribed in the chapters 
and sections ofthe Oode.of Civil Pro- 


cedure (viz,.Act XIV of 1882) specified - 


in the Sécoud Schedule: to that Code 
shall, so far as these, chapters and sec- 
tions are,applicable,' be the’ procedure 
followed by ,&. Court, of" Small Causes. 
in all.Suits cognizable by it. and in, 
arising ‘out of such 
suits, ; nis 3 
cedure, 1882, provided that the' chapters. 
and ‘sections. specified in the Second. 


: Schedule’ thereto should extend to the: 


Provincial Small Cause Courts, and 


that the other,. chapters and ‘sections ` 


of the Code should’ not extend to such: 


a 


Oourts. f 


: The Second. Schedule included: Chap- 
ter XIX (which dealt with the execution. 


of decrees), section 266,, but, there: was 
added the:exception as follows:—'Ex- 


cept so far as relates to immoveable pro- , 
` perty. ' m 


” 


v The schedule, also included Chaptsir’ 
V 


“Of . arrest -and , attachment ^ 
before judgment except as regards jiriü-.' 


moveable property.” o 45, 2 
It is therefore clear that, at, the time. 


of the passing of the Provincial Small :. 
Cause Courts Aot in 1887 the intention," 


of the Legislature was-.that a Provincial : 


“INDJANOASES. abe 


‘Small Cause. í 


“Section 15. of the Provincial ‘Small: 


‘ment hereby repealed, 


` "There is, 
` .of. 1908.. which corresponds to the Second 
‘Schedule of the Code’ of 1882.-and. where- 
“as the'scheme of the 1882 Code was to 


Section 5 of the ‘Code ‘of Civil | Pro-." which: has. arisen, > 


sow 
è 


wi pa W i 


ourt,- should not. have 
power to attach immoveable property. be? 
fore judgment. ' .-. MES 

The Code of Civil ; Procedure, 1882, 
was repealed by the,Code of Civil Pro- 
cedure 1908 and section 158 provided. 
a&folows:—  ,..:, . FD 
Im- every enactment, or. notifica-* 
tiom. passed, or issued before the com-, 


mencement of, this Oode. in Swhich., | 
;reference'is. made, to or to any chapter 


or section. of Act VIL. of 1859 or any 


‘Code vf” Civil Procedure ' or, any. Act- 


amend-ng the same or any other enact-, 
Such reference 
shall, 3o far as may -be practicable, be- 
taken to be made to this Code or to 
a corresporiding part, Order,section or 

e. ` 4 ip Sie xi : 


4 


however, "no part of the Code. 


specify the provisions.of the’ Codé which 
should apply to'a Provincial‘. Small. 


‘Cause Court, the scheme of the 1908 


Code is to make ‘all the- provisiotis: of 
the Code.of 1908 applicable -except-those. 


. Which: are: expressly" excepted: | "The , ` 


result is that section 17 of the Provincial 


‘Small’ Cause Courts Act ig/entirely in-. 


apposits: although ‘it rémains ‘unrepéal- - 
ed. TEis is one reason for ‘the difficulty, |: 


On examination of’ the Code of 1908 
and the Orders contained in. the ‘First 
Schedule thereto, it seems to me that the 
most material sections and Orders are as . 
follows:— Das POEM a 

Sections 7, 36, 94 and 95; O. XVI (r.10),. 

ds 3 


o. RAD (r. 82); O. XXXVII, Ô. XXXIX 
_ Section 7 of the 1908 Code provides: 
as follows:—'"Ehe following prayisions 
shall not extend to. Courts econstituted 
under the Provincial Small Cause, Courts 
Act, 1837, or to Courts exercising the 
jurisdiction of a Court of Small Causes 
under taat Act, that is. toy, 2 a 
» (a) 8o much of the:body of the Code ag 
relates 0.9 «4. ^ a RENE CA 
, (i). suits -excepted from „the 4Cogniz.* 
ance of a Oourt of Bmall Causes; (ii) the * 
execution of, decrees in such. suits; | 


1 


di 
4 BARADA KANTA RAY V. MAIJUDDI. 


: (tit) ‘the éxecution of deerees against im- 
-thoveahle property ; &nd : 
(b) the following Socken that is to 


ne pay... . . .. sections 94 and 95,50 far 


.a8s they relate to injunctions and interlo- 
cutory orders.” 
' On reference to section 94 it will be 
"ound that all the-ordérs therein men- 
tioned are “interlocutory orders " in the 
! "ordinary : ‘meaning of the phrase and, 
clause (e) runs as follows:—‘‘Make such 
other interlocutory orders as may appear: 
to the Court ‘to be just:and conveni- 
“ent.” This clause therefore- would go to 
‘ Show that all the orders specifically men- 
tioned in: section: 94 are Saloon 
orders.” ` 
‘Jt was, therefore, ori on the ‘one 
hand that the intention of the Legislature: 
was to exclude all the matters mentioned 
in section 94 from the jurisdiction of a 
Provincial Small Cause Oourt. On the 
other hand ib was argued that, if this 
contention were adopted, no effect would, 


“be given.to the words, ," so far as they ` 
relate to injunctions. and interlocutory ^ 


orders” in section 7. It was argued 
that some effect must be given to these' 
words, and that they cannot be regarded 
as .& surplusage, and further that if it. 
“had been intended , to except all. the 
‘matters. mentioned in: section 94, there, 
would have been no necessity to refer: 
to “injunctions " in section 7. for the: 
only injunctions mentioned in section 
$4. are ““ temporary injunctions” which 
"would be included in the*phrase “‘inter-' 
locusory orders " which are the subj eot 
matter of clause (e) of section 94. 
It is a well- known rule that in con- 
- gtruing an - Act, words found therein 
: -should not’ be regarded as - -surplusage,’ 
‘and full effect should be given to them, d 
-3f a reasonable interpretation 'can "bé 
2 found. oe . ¢ 
! In: ‘secti 94 “temporary injune- 
tions " and "interlocutory orders "-are 
specifically: mentioned in separate clauses, 


iz,-(c) and (e) and’ in my judgment. 


the only reasonable interpretation to be' 
placed upon: the wots "in sectian * 7, 
' viz, “so far as they relate io injunc-' 
tions- and: interlocutory orders" is, that 
“ie was, intended'-to - exclude from thé? 


jarisdiction of a+ nane Smell Cause, 


“INDIAN cists, 


' deals 


' tions " 


Š Ü l 


|. Court the BT “particularly “pebifêd 


in ‘clauses (c) and (e). 
I am-confirmed in this opinion by the, 


, words which are to be found at the begin- 


ning of section 94, viz., 
seribed.” 

Having oed to the definitións in 
the second’ section of the “Code: the 
meaning of these words is, if” ib is 
préscribed by the 


"ifii is sò pre- ' 


Code. `, 

- On reference ‘to. the First: Schedule, 
it will be observed that "O.XXXVIII 
-with “arrest ‘arid ‘attachment 
before judgment " and: O. XX XIX deals 
with * ‘temporary injunctions and inter- 
locutory orders." 

Therefore, although `“ or ders for" 
attachment before aeei are in 
the ' ordinary meaning of.the words - 

“interlocutory orders " they are plared, 
in a different category to E temporary . 
injunctions’ and 5 interlocutory 
orders.” 

- Again although “ temporary injüne-: 
are really’ interlocutory orders": 
they are specifically mentioned in' the 
Schedule as being: something special 


and: distinct from “interlocutory 
orders? - we E 
- The result of my examination of’. 


these séctions therefore is the conclusion” 
that-the framers of | this > “legislation 
were dealing with ' ‘ ‘ témporary: injunc-’ 
tions" and" other interlocutory orders” ' 

as matters distinct from the ` matters, 

ecifically méntioned -in clauses (à), 

O and (d) of séction 94" and that it 
was -intented that the: provisions of' 
section 94, which were not to extend to' 
Courts -constituted under the Próvincial 


. Bmall Cause Courts Act, 1887, were the’ 


provisions ‘contained i in clauses (¢)' and (e)' 
of Section 94. ` 
“ Glause (b) of section ` “94: empowers the 
Court to, “order the attachment. of any 
property. ; 
- Section 7 of the' Code therefore does not 
prevent.à Provincial Small" Cause Court: 
from making such an order, ^ K i 
‘But such order must be of an inter- 
loóutory mature, for’ section T ‘of the’ 
Oóde- ad 'O» Lin “the First: Schedule ’ 
epet provide that the ‘provisions qf” 


k 
[ 


1 
|| 
|| 
n 
n 


' rules ‘and’ Orders xU 
- cohtained in the First Schedule of the 


` to amen 


t 


Yd: as 


toe 
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‘the -Códe- relating”. tò- the’ éxeciitian, of “power io adi Xiaclimert sese. 


decrees ; agáinst. "immüveable , pfoperty . 
-shall not: extend, to B. Provincial: ‘mall * 
Cause Coutt. °. Bags "Ros 
e Therefore the aer POM Ng, 
contemplated .-by ^ séétion | 947, clauga’ (b), 
must’ be such an order. as ïs specified: in! 
O. XXXVIII, r. |6, viz., an. order: for - ^ 
attachment . ‘before, jud ment: . 

_As Lam of opinionethat tlie provisions’ | 
of clause ` (b); ofi section: .947 are: not | À 
--excludad by reasoh.of section:7'and ‘that’? 
the order, for-attachment there. referred ` 
‘to,must-.mean an; order for ‘attachment 

before : judgment; tit: follows that, in my . 
"opinion, a Provincial Small: Cause; Court’ ' 
“has jurisdiction- to: make án. order for - 
` attachment , before judgment of any pro- 

` perty,: which would. inchide pees ee 
| property.) .: ^" 

E: I agree that; åt filst EA ibas afpear . 
‘strange’ that.a. Provincial Small: Cause, 


, Court, which, cannot entertain suits relat- ¿> 


“ing to. -immhoyeableé. property, andi which: ; 
''cannot execute a decree: oe attachment of : 
'immoveable property... or. entertain: a 
‘claim, which:an at achment. may procuce, 2 
should ‘have been! given -power to, make | 
_ “an order for attachment of. immoveable. 
poss before judgment.? : There : is, 
owever, “a distinction beiwden maxing » 
an order for attachment. and making ań,- 
' attachment. It may be “that if: a’ Pro: 
--vincial' Small Cause Court. were.to make . 
an order for attachment of immoveable . 
property- before “judgment, -it. would, be 
'; necessary , for, -that- Gourt to transmis. the. 
. order: to, a Court of -, Ordinary, . Civil . 
J urisdietion- “for the purpose of the àrder^ 
being - carried: - out. and": ‘the | ‘property 
- attached. : 
» In this angan Il. da to refer, to. 
a -passage in the judgment ‘of Rankin,” 
J, in Sadek Ali.v,:Samed, Al: (2); doh 
is as follows : m= 
- “It is by no means absurd n^ Sr RES 
that the - Code of 1908 ‚may have meant, 
subject to ;the right-of thé High. Ccurté : 
“the: rulés, to extend the powel ., 
. of attachment. ; before : judgment ‘to: im- 
: moveable property in the case of Prcvin-. 
cial Small: Cause” (Courts! ‘while refusing ' 
to such - Courts the) right.to, attach.” snel 
property in.execution' of decrees,” : ° 
-T agree with. Pd Passage ifthe wayda.: 


"interest. of a ‘partner © 


ment" are substituted: for.. the. words 


"Ths + .question,: ‘howeyer,: 


-e 


: “Power -of attachment before judgment. P$ 
is , whether . 


“he Legislature ' “has! extended; such a.’ 
power , to the Provincial > a ‘Cause ' 


Cours. 


‘It is'to be noted that O. Li Sana (a) 


` excludes from : “the, jurisdiction : of . the 
| Provincial. Small: ‘Cause; ` Courts : the 


"matters . mentioned. in clause. ‘(ay of Bec- | 
vot the Code and two.other matters, . 


tion 7. 
| viz., the: execution of a. decree, against the 


' property’ ^and' the .séttlement: of. issues, 


‘and in clause. (b) specifies. certain’ rules 


in’ ‘partnership, 


AS 


m 


and orders which :a&ré not to: extend to 


Provincial Small Cause Courts.” 


This ,order, however, doés not mention . 
O: XX XVIII which deals with attachment .' 
before judgment, and it does not mention.. 


O. XVI, r. 10 or. O. XXF,:r. 82. 


a summons to.give evidence Or produce & 
document. = ppt 
“Ona. ‘of the. 


Court under that’ rule, : isto. attach his 


; “property. vs 
But it. ‘is expressly . Puvided: that no' 


Order XVI, r. 10, deals with the proce- 
*düre wheréa witness fails to comply with .. 


A 


Court 'of: Small ;Oauses shall make an 


erty in, réspeot- of thé. matters referred 
to in that rule. 


. Similarly in “dealing With the question, 7 
of what Courts zmay order sales in: execu- . . 
tion of decrees or. orders, O.XXLr82, . 


expressly ‘provides, that sales of immove- : " 
able property in ‘execution ‘of ‘decrees . . 
may be ordered by any Court other. than j 


EZ Court, of Small. Causes. . 
1 Thesé ‘two ‘rules, therefore, show. that 


dealt with in O.. 


tion of’ the ^ Provincial < ‘Ghalf, * Cause 
Courts, it expressly. said Bo. '.' 


dn reapect of. ‘matters’ which/.are not: 
L, when thé Legislature ' 
desired to exclude them from the. jurisdic- : 


-In my -opinion, therefore, it” ‘is ‘not un-. 


“yeasonable ,tó assumé that if the Legis. » 
lature had intended to exclude the powers | - 
‘conferred upon the Court by O. XXXVIII, 


ir. 5 and 6, from the jurisdiction of the 


Provincial Small Cause Courts, it would. 
. hàve -expressly "so provitied: as, in the: 


case cf Q: AVI 7, 10 and O. pu T 82, 


ya 


Ries 


order for attachrnent of immoveable prop- . 


wers "given , tó..the `. 
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Qn the whole, therefore; though I think 
the, matter ‘is "by no'means free from 
difficulty as I: have: already- indicated. I 


am of opinion that the first question 
referred to the Full Bench, viz., whethar 


a Provincial Small Cause Court ° has: 


jurisdiction to order an attachment of 
imgnoveable property before judgment, 
should be answered in the affirmative. 


The subject of the decisions in tne ' 


two eases referred to in the second 
question was the power of a Provincial 
Small. Cause Court to attach immoveakle 


property before judgment and in Sadek . 


Ali v. Samed Ali (2) the question whether 


upon a, claim to immoveable property 
arising by reason of the attachment was 
also involved. The decisions were rot 


confined to the mere question whetker : 


2. Provincial Small Cause Court kas 
power to order attachment of immoveable 
property before judgment. In my judg- 
ment, therefore, the answer to the second 
question should be that Kedarncth 
Paramanik v. Hem Nath Karmakar (1) 
was wrongly decided, and Sadek Ali v. 
Samed Ali (2) was rightly- decided. 

Walmsley, J.—The questions refar- 
red are whether a Provincial Small Oause 
Court. can attach: immoveable property. 
before judgment, and which of the two 
decisions, opposed to one another, is 
correct. 

There was no doubt upon the main 


question before the present Code of Otvil 


Procedure came into force: a Court exar- 
cising, the .powers of a Provincial 
Small Cause Court could not order such 
an attachment. 
this - restriction ‘was enacted was as 
follows: The Provincial Small Canse 
«Courts Act, section 17, runs ‘as follows:— 
“The procedure prescribed in 
chapters and sections of dhe ‘Code of 
Civil Prot e specified in the Second 


Schedule to that Code, shall, so far as. 


. those chapters and sections are appli- 


cahle, be the procedure followed in a. 
Court of Small Causes in all suits cog- | 
‘nizable by it and in all proceedings: 
The Seccnd . 
; Schedule to: the Code then in force, 


arising out of such suits." 


(that of 1882) énumeratet the chapters 


and, saeba of that : Code extended -tq 


mbar oka p cde 


The manner in which. 


she’ 


Provincial Courts, of Small - Causes Pa LM : 


among them was Chapter XXXIV “ Of” 
arrest and attachment before judgment; 


. with the addition “ except as’ m 
; immoveable property." ' 


The Code now in fprce proceeds onen- 
tirely-different lines: there is no’ Schedule - 
‘corresponding to the Second Schedule of' " 
the Code of 16 


with slight ‘modifications in the rules of 
O: XXXVII andin section 95 -of the 
present Code, there is nothing to be found ' 
which: corresponds to the clear words 


n “except as regards; immoveable property.” 
the Small Cause Court could adjudicete > ` 


The method has in fact been changed:"in. 


. place of a detailed list of provisions WE 


do apply to: Provincial ' ‘Smali' Cause 
Courts; there is first in thé: body ‘of the 
Code iri section T'a description of the . 


classes of provisions which-do not apply, |” 


and in the First Schedule, in:O. L}-there.. 


is both:an exclusion by class, and a` ‘list ` 


of particular. provisions which do not’ 
apply. > In spite of this radical change 
the language of'the Provincial Small 
Oause Courts Act remains unaltered. 

The position is, therefore, very obscure, | 
and it is difficult : to say whether: the 
Legislature intended to lay down any rule ` 
on the subject or not. The learned Vakils, 
who have been good eriough to lend “us 
their help, have not, in my opinion, been: 


‘able to advance any OOE argumetit > 


in either direction .- 
‚It appears to me that we must ipia 
the matter from the'standpoint that by - 


the Act of 1887 Provincial Courts of Small 


Causes- are generally forbidden -to have : 
any dealings with. immoveable property, 
both in suits andin execution proceed- 
ings: No change has beer made in that 


‘principle by the new’ Code of Civil Pro-. 


cedure, and in. óne instance, that is, in 
the matter of compelling the attendance 


of a witness, there is a specific direction . 


that no.Court of Small. Causes shall make- 
an order for the attachment ‘Of i immove- 
able property. 

It would be- surprising ifa: Court: that 
could not execute'a decree by attachment 
of immoveable property should be able to 
attach the same immoveable property be- 
fore a decree came into being, and’ I'am 


WAN. to think: m the po LM 


ho. 


M 


82, and” although: the: sec- » .. 
‘tions of Chapter XXXIV are reproduced: 


Ho. 
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section 7 may fairly be construed to give 


effect to this natural inference. Thet. 


section says;— The following provisions 
shall not extend to Courts constituted 
under the Provincial Small Cause Courts. 
Act of 1887 or.to Courts exercising the 
jurisdiction of a Court of Small Causes 
under that Act, viz. A ; 

(a) somuch of the body of the Code as 
relates to— . : 2 


ij... l . 

iii) the execution of decrees against 
immoveable property. 

(b)......... Sections 94 and 95, so far as 
they relate to injunctions and. interlocu- 
tory orders. Of these two sections, the 


latter is practically the same as section. 


491 of the old Code, the last section 02 
Chapter XX XIV, which, as I have men- 
tioned, was one of the chapters enumeret- 
ed in the Second Schedule. The former 
authorises the Court to take certain mea- 
sures to prevent the, ends of justice be- 
ing defeated. .The measures are not new 
but the section is. . The measures men- 
tioned are the power to demand security 
from a defendant to call upon a defen- 


dant to produce property, to attach prop-, 


i to issue an injunction, to appoint 
a Receiver, This. list is followed by a 
fifth clause in these words “make such 
other interlocutory orders as may appear 
to the Court to be just and convenient.” 

. The term “interlocutory. orders” is nof 
defined inany Statute but the orders men- 
tioned in the first four clauses are gener- 
ally regarded as interlocutory orders and 
Ido not think that the heading to O. 
XXXIX ean be taken to mean that only 
the orders mentioned in rr. 6 to 10 of that 
order are interlocutory orders. More- 
over the reference in the fifth clause . of 
section 94 to “other interlocutory orders” 
seems to mean that the preceding orders 
are also interlocutory orders. >  . 


On this view of the section, I must hold. 


that the Small Cause Court cannot attach 


property whether moveable or immove-- 


able. That view is contrary to the view 
taken in the ease of Kedarnath Para- 
manik v. Hem Nath Karmakar (1) except 
in so far as I hold that the present Code 
makes no distinction between the power 
tn attach moveable property nn 
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115 


power to attach immoveable property. 


The earliercase of Kumud Behari Pal « 
v. Hari Charan Sardar (3) -to which the 
learned, Judges: referred for their rea- 
sons, was & reference as to the power to 
attach moveable property, and the learn- 
ed Judges were considering whether the 
present Code had taken away, that power, 
and they held that an' attachment of 
moveable property before judgment was 
not. an “interlocutory order" for the pur- 
pose of section 7 (b), because that can- 
struction would render the words “so 
far as they relate to injunctions and in- 
terlocutory orders” , superfluous. With 
all deference, I venture to differ; al-' 
though I confess I can find no use for the 
phrase just mentioned in the view that 
I take.. ” ix 
The conclusion to which I come is that’ 
of Rankin, J., that the power to attach 
immoveaole property before judgment is 
Bufficiently, if not too clearly, negatived. 
I would, therefore, answer the first ques- 


. tion in the negative and the second ques- 


adek 
Ali (2 was correctly 


tion by saying that the case of 
Ali v. Samed 
decided. ' 


` Newhkould, J.—The questions which 
we have to decide in this Reference 
depend primarily on the proper interpre- | 
tation of clause (b) of section 7 of the 
Code of Civil Procedure, 1908, which 
enumerates certain sections in the Code 
which shell'not extend to Provincial 
Small Cause Courts. Among these sec- 
tions are included "sections 94 and 95 
so faras they relate to injunctions and 
interlocutory orders." As ' pointed out 
by Rankin, J., in his judgment in Sadek 
Ali v. Samed Ali (2) “ this provision is 
badly drafted.” The difficulty arises 
from the Zact that section 94 apparently 
refers entirely to interlocutory orders if. 
the expression 'ihterlocutory orders be 
given its ordinary meaning, as fr exam- 
ple its definition in Wharton’s Law 
Lexicon. Butif thisis done this quali-' 


‘fication of section 94 in clause (b) of sec- 


tion 7 becomes 'meaningless. Ib is a 
general rule of coifstruction that full 
effe: must be given: to every word and 
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the words: of a Statute must be canstru- Code that are sete ex Sous exéludéd. DL 


. ed: 80: 88' to give & sensible meaning: can find: nothing in: e Code - apart from; 


.iory orders" „by interpreting them as? order a Court ae ower-to ordér attach- zi 
> used. in. a technieal sense and ‘as: ‘re-. ment of events Rae 
ferring to orders expressly: ‘described: in' ‘therefore, answer the first question , refer’ & 
the Code itself as ‘injunctions or inter-. ` red to the Full Bench, “Whether a . Pro-- . 


. to them, if possible: . ‘Tt is‘ possible to give; section 7; which could be interpreted to: 


s&.Bensible meaning to'the- "Words.'so far , exclude; the- application of O, XXXVIIL.to: 


as they relate toinjunctionsand ‘interlocu- “such Courts. ndér rules 6 and Tof that’ 


"property. I would, 


locutory orders:  Thàt these words were' ‘vincial Small Cafise Court has jurisdic: , 


; used in this technical sense by thé framers, tion to order an. attachment of, immove- , 
. of ithe -Code'- would appear from the ‘able property before judgment ?". in me 


inclusion, of the word ' ‘injunctions” ; jin. &ffirmazive. 


“the sentence. - The. only. injunctions re- ' At tke hearing’ of this, Reference my" A 


“ferred to'in-sections 94 and; 95 are tem- attention’ was drawn, to a point that’ es-, 


- porary. injunctions : cand these would, be” caped, amy, notice when delivering judg- 


included in: interlocutory. orders if these | ‘ment in the c Cases | of Kumud: Behary.Pal y. 
words were used: in; the ordinary, sense. ' Hari Charan Sardar (3) and. Kedarnath- 


“This was the view I héld~ in 1918 when; ‘Paramanik, vi Hem Nath Karmakar (1), 


I was one of the Judges who decided ‘that i is, that there is a.difference "between . « 


the case of Kumud: Behary Pal v. Hart’. orderirg the: attachment of property and. 
Charan ‘Sardar. (3) and ‘I see ‘no reason ` attaching property, : It does mèt follow ' 
to change my view as to thé principle to .. that. because, as, T ‘hold, a Small Cause’ 


section’7 of the: Code. - But now that.I- ment of immoveable, property, it has also 


have had the advantage . of. hearing the. the power to ‘attach it. From ‘the. pro- ' 


.point more fully argued I think that in .' visiori& of section, | 36 and .O. XXXVII, , 
‘applying this’ principle some modification 1.7. of the Code it appears that when it 
“should be made. . My attention has now is: sought; to ‘give effect. to an ‘order: of at- 
. been drawn .to the fact- that the. words. tachment before judgment, this must be 


“if it is so prescribed " at the: end of the: ‘done in’ accordance with the. provisions `% 
first sentence in-seotion 94 render.this ‘of the Code for attaching property in ` 


section inoperative:apart from the, rules “execution of a decree, Since a, Small . 
which aré contained in the First Schedule. Cause Court ib ‘prevented: ‘by the provision:, 


to thes Code.’ A reference to, the First- of section 7 (a).(iii) and O. L of the ; -` 
Schedule. makes it easier’to, give ‘a tech-: Code’ from: executing decrees. against me, 


nical meaning to the words ‘ ‘injunctions. moveable property, it, would appear: that. 


find that O. XXXIX is, “headed “tem- order of attachment of immoveable pro- 


be followed in: interpreting’ clause : (b) of . Court ‘has the poWerto order’, the’ attach-.. . n 


' and ‘interlocutory. orders.” . We there ‘it isequally debarred from,executing an . - 


porary: injunctions and- interlocutory , pérty passed’ by it.. In order to, give’ ~. 


orders" and, the orderis divided into.two' effecttosuch an Order the assistance of the 


parts with separate headings, rules 1 to 9 Civil'Court of ordinary jurisdiction would '' 


being described: “ temporary injunctions” have’ to: be’ invoked and claims to 'im- 


and rules 1 to 10 “interlocutory ‘orders.” moveable property attached "under the" : ` 


Tt, therefore, appears to me that the meam- . ‘order of à Small’ Cause Court: would be. 
ing tô bé @iven to clause (b).of section 7, heard and decided by the attaching Court : 


.so far as it. relates to ‘section, 94,. is: that "and not by the Small Cause Court. 


the provisions in O.-X XXIX of the. ‘First I would, therefore, answer: the. second 


Schedule.of the Code shall not extend: 'to + ' question in this Reference “whether the , 2 


Provincial Small Cause. Cóurts, but. that: case of' Kedarnath Paramanik v. Hem. 


iť does. not exclude the. extension of the Nath . Karmakar: (1); ‘or the; case, of ^ 
provisions in;O. XXXVII t&such. Courts... Sadek Ali y. Samed, Ali (2) was ‘correctly ui 


"Tne present Code.of Civil Procedure: has decided ?” as follows :— 


the effect of making Applicable to Small ' Haying r to the fact that ‘thapower i 


Cause Corata, 'all the SPON Of, ae to attach and: ee to order ate 


ih ? 
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. tachmentis the'subject.of these decisions t 7 L 

Kedarnath: Paräiianik , vi Hem Nath ‘the scheme of:the:Code is to. exclude by 
Kaymakar'(1) was wrong &nd Sadek Ali’ expréss mention.. Section 7. is, divided: 


|, Mukerji, J.—The tho" questions re-"' provisions 


Bora’ 


viricial Small ‘Cause’ Courts. but ‘simply’ in‘ respect., of" moyeable “as. well as 
"lays down that ceïtain -provisions are “not "4mmoveatle property... — | iu 
applicable to such:'Coürt&;'Theáepro-.' In support!of this View, it, may be 
visions are to be found in' section’ 7:and- - urged that the main object. ‘of “an 
. O-L-ófthe Cade and also in O. XVI, attachmert before judgment: is to enable 


'.10ànd.O. XXL r 82. The ‘two rules the plaintiff.to realise the amount ofthe ` 


läst méntioned'.do ‘not ‘refer ; to the- "decr 


> 


' but be an interlocutory order. 


pr 
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passed, from the defendants’ p-operty. 
It isa step taken merely for the 2urpose 
of preventing the debtor from celaying 
or defeating the enforcement of £ decree 
and thereby obstructing or preventing the 
creditor from reaping its fruics. Un- 
questionably that is a much valued 
right; and so far as moveable property 
is concerned the plaintiff enjoyed that 
rightsolong as the Code of 1882 was in 
force. The scheme of the Code of 1908 


is radically ‘different from tha: of the. 


Code of 1882. Unlike the latter it by 
implication makes the whola Code 
applicable to Provinicial Courts 5f Small 
Causes subject to certain express 
restrictions. 
For the contrary view the reasoning 
in {substance is this. The rules under 
O. XXXVIII have been prescribed to 
enable the Court to make an order for 
the. attachment of any property for 
preventing the ends of justice fram being 
defeated.’ Therefore the order is one 
which comes expressly within the last 
part of clause (b) of section 94 of the Code. 
An attachment before judgmens cannot 
The Code 
does not define what orders are interlocu- 
-tary and whatare not. Order XXXIX only 
specifies certain classes of interlocutory 
orders. Something which is done bé- 
tween the ‘commencement and tke end of 
& suit or action, which decides some 
point or matter which, however, is not a 
“final decision of the matter ir issue is 
known as an interlocutory order. An 
attachment before judgment is andoubt- 
“edly an interlocutory order according 
to the general acceptance of ths expres- 
sion. Section 94 refers entirely to in- 
terlocutory orders in all its clavses, and 
this is clear also fram the wording of 
clase (Q which speaks of “such other 
interlocutory orders.” Therefore by 
section 7 of the Code they ‘are all 
excluded, and a Provincial Court of 
Small Causes is no‘ longer’ competent to 
make any orderse for attachment of 
property, either moveable er immoveable, 
before judgment. heart 
The’ cónsideratiens that -fazour this 
view are that a Provincial Court: of 
Small Causes is «prohibited by its 
constitution from entertaining questions 
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of rights in imsnoveables, and rights to 
or interests in immoveable property are 
elaborately excluded from its considera- 
tion. It can ondy go into such questions 
incidentally, and there is in section 23 
of the Provincial Small Cause Courts 
Act (IX of 1887) a provision enabling 
but not makiffg it obligatory for the 
Court to send the matter for decision to 
the ordinary Civil Court. A Provincial 
Court of Small Causes cannot deal with 
immoveables in execution of its decree, 
it cannot levy on immoveables, nor can 
itorder the attachment of immoveable 
property to make a witness to appear. 
To hold that it is compétent to attach 
immoveable pfoperty before judgment 
will be to open the gates for claims to 
such property being put in and, allow 
the Court to investigate and decide on 
them with no right of appeal. to the 
party aggrieved -by its decision therein, 
and to countenance the eventuality of 
its decision being final if no suit is 
instituted to establish the right within 
the time allowed by law. To hold that 
it is competent to attach moveables 
before judgment, when undoubtedly O. 
XXXIX,r. 6 which gives the power to 
order interim sale of moveables which 
are subject to speedy and natural decày 
or, which for any other just and sufficient 
causé it may be desirable to have sold 
at once, does not extend to the Court— 
an order under O. XXXIX, r. 6 being an 
interlocutory order specified as such in 
the Code and therefore expressly excluded 
“by section 7 read with section 94, clause 


.(e)—would lead to an anomaly. 


A close -examination of these rival 
contentions leads,us to a position which 
can scarcely be ignored. To accept the 
former view would be to hold thatthe 
Legislature intended to extend in respect 
of immoveable property the powers 
which the Provincial Courts of Small 
Causes enjoyed with regard to moveables 
ever since the said Courts came into 
existence by Act XLU of 1860 ; to adopt 
the latter view would be to hold that the 
object was to take away. those powers. 
There is no escape from this position. 
It is difficult to imagine: that such a 
salutary power which affords protection 
to’ plaintiffs without “causing any 
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appreciable inconvenience to defend- 
, ants—for the proceedings in: a Court 
. of Small Causes are meant to be sum- 
mary, and if the plaintiff fails, the 
‘attachment fails under O. XXXVII, r. 
9, and when there are ample provisions 
made under O. XXXVIII, rr. 6, 9 and.12 
protecting the defendant, and also the 
rights of strangers, and the Code lays 
‘down stringent safeguards in the shape 
of conditions which must be shown to 
exist before an order can be made under 
O. XXXVII, r. 5—was intended to 
be taken away without some express 
words indicating such intention. On the 
other hand the scheme adopted by 
repealing Schedule II of Act XIV of 1882 
which expressly extended only scme of 
the powers under the Code to Provincial 
Courts of Small Causes and: adopting in 
the Code of 1908 the other mcde of 


expression, namely, of restricting only- 


the application of some of the provisions 
specifically mentioned therein, favours 
the view that the object was to en- 
large the powers rather than to limit 
them. . 

"Now, it is to be regretted that section 
17 of.the:Provincial Small Cause Courts 
Act has not yet. been amended as was 
absolutely nécessary on the amendment 
of the Civil Procedure Code in 1908. 
The language of the section, asit is, 
is wholly inapposite. With the repeal of 
the Code of 1882 and of its Second 
Schedule the words of section 17 of the 
Provincial Court of Small Causes can no 
longer have any meaning’: for though by 
section 8 of the General Clauses Act and 
section 158 of the Code. of Civil Froce- 
dure (Act IX of 1908) we have, as far as 
‘practicable, to look to the part, Order, 
. section or rule which corresponds ty the 
, chapter or section of the earlier Codes, 

it wil be seen that the Code of 1882 
excluded the same by’ express mention 
whereas the Code of 1908 has restricted 
them by express mention. 

'There is isle doubt that the amend- 
ments made by the Code of 1908 in this 
respect. are anything but satisfactory. 
An examination of the provisions 


discloses a want of care and precision . 


which is regrettable in an enactment 
dealing With, procedure: so largely ih 
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use. It is difficult io reconcile ‘thé 
expression “so far as they relaté to 


‘injunctions and interlocutory orders” 


appearing in section, 7 with the provi- 
sions of section 94 all of which deal with 
interlocutory orders of one-kind or the 
other. There is a clear ambiguity to the 
dispel which it is permissible to look to 
the earlier enactments; but the earlier 


enactments afford-us no real assistance, ` 


because in view of the fact upon either 
view it pene admitted that a change has 
been effected—an extension of the powers 
to immoveables on the one view and a 
curtailment of the powers.in the case of 
moveables on the other—it would be im- 
possible to proceed on the assumption of 
a supposed policy on the part of the Legis- 


lature not to depart from the law as it 


stood before. A, change was intended 
and has been effected: and judging from 
the express words of. the governing clauses 
of section 7 and O. L there is no doubt in 
my mind that it was intended to extend 
the whole of.the Code to Provincial Courts 
of Small Causes unless expressly provid- 
ed ior. The .provisions of section .7 
have to be reconciled with those of 
section 94 and that can only be done 
by treating interlocutory orders as mean- 
ing only such orders as are expressly 
said to be interlocutory orders in the 
Code, that is to say, those that are 
mentioned in O. XXXIX. That the 
Legislature had this, in view is apparent 
also from the fact that in section 7 as 
also in O. XXXIX injunctions are treated 
as something other than interlocutory 
orders while in reality they are not so. 
l am of opinion that effect must also 
be given to the words "so, faras they 
relate to injunctions and interlocutory 
orders" appearing in section 7. even at 
the risk of restricting the. meaning of 
the expression "interlocutfry orders" in 
section 94 to such orders as are mention- 
ed as such in the Code and attributing to 
the Legislature a redundancy in the use 
of tha word “other” in clause (e) thereof. 
In my opinion section 7 only ex ludus 
orders’ passed under clause. (c) 


any of the other clauses , thereof, I 
find it difficult to.imagine that if the 


Legislature intended to, deprive the Pro. 


à and. 
clause (e) of section 94 and not under .. 
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. vinolal Courts ; of- Smalt; Causes. of-zhe - 


“power to.order: attachment of moveatleg i ‘Satisfy any ‘decree 4v 
: théy.could not think of a better way of . in -the.suit' be nladhani “o The- 


.expressing.themselves. Tam therefore of . 
„opinion that O. XXXVIII has not b3en 
,exclüded: either by: section: 7. read with 


: S8ction . ‘94-or by O. L,and'that it is" 


applicable to a Provincial Court of: Small’: 
Causes; | ] P 


: "It remains: now to consider-some of the, : 
' difficulties that ‘are said to follow from- 
+ the sacceptance’ of this interpretation, . 
“The - principle thata Court which cannot : 


attach primarily i in execution,of its decree.. 


"cannot, attach in anticipation of it which ' 
was applied in the-case of Marthamma v. 
Kritu Sheragara (4) to the Oode'of- 1859. 
:in `a case, decidéd- under ^Act, XI of. 
71865 -which - provided by - Section AT for, 
‘the application of the provisions, of that; 
‘Codé ‘to Provincial - ‘Courts’. of Small. 
: Causes “so far as the ‘same’ are or mar be. 
‘applicable,” cannot have any, apprecizble :.' 
force under the present enactments, the 
" more especially as the immediate objacts | 
of'the two kinds of attachment are widely 
" different." No doubt a-Provincial Court 
- of Small Causes cannot „deal. with. im-: 
moveables in execution -of its decree, or.: 
order a sale of immoveables; nor cam it.. 
‘be daubted that it cannot make an, order. 
of attachment of. immoveable property to”. 
‘ compel a witness to appear and that ia so: 
' because it cannot. ordér tlie sale thereof, 


: The occasion - -for the exercise of these - 


. powers and the circumstances qonneeted 
therewith, however, -are so-different trom ., 
` those relating to the power to order 
: attachment of immoveables before judg- 
‘ment for protecting the., plaintiffs’. in- 
“ terest, that no analogy can be drawn. 
“from the exclusion of: those powers... 
. The Objection as to. the, investigetion - 
"and. -adjadingtion of claims, which” an, 
‘attachment may produce, ‘is .more sub- 
-stantial, but is there a real ‘difficulty on ' 
' ‘that ground? M 
` 1 Order XXXVIII, r. 6 says. that "where 


the: 'defendarit/fails to show cause wky'he . 


' Bhould not ‘furnish security .ow: faile. to 
‘furnish the security required, within the 
time- fixed by*the Court, the’ Court may. 
order ‘that the property specified or rauch , 


2) GALU, C: BGK 


awat NI 


INDIAN DASH, gan NE. E "n 


portion tarsal ale ‘Bp un na a o 
pa be passed . : 


„therefore under this--rule makes an-order 
that. the “property Be attached. - In order 
^to make the, attachment . 
.the' property . this -order -has. got” to^ ibe 
ene ‘Rule; 7e says “that- ‘save -'88 


. otherwise expressly: provided; the attach- -. 


: rientzshall. be made, in.. the- manner 


“provided, for: the attachment of property” 


‘in ‘execution: of a-decree. If'a Provincial 
‘Court ‘of -Small -Causes makes- -an order 


of: attachment before judgment:in-respect ` 


. of .immoveable property the. orderhas to 
be executed under section 36 which lays 
_down> that ' “the. -provisions of this Code 
' relating. to the execution of-decreé ‘shall 
‘so far. as théy are- applicable-be deemed 
to apply... to. the, execution of. - otders.” 
Under. the, provisions’ of section’ 38 and 
section. 39-clause (d), the -order'should. he 
: genib to an:ordinàry Civil Court within 
‘the local:limits ofwhose jurisdiction the 

-immoveable; praperty: is situate,-and that 
“Court should, . under. the. provisions "of 
O. XXI which deals with execution: ~of 

M C) and. ordérs; ‘proceed to : execute , 


That Court ‘would „then ‘attach»the. ` 


E „property in accordance with: 
r, 54 and „investigate , .the claims, if 


.any, under ,the provisions of- r. ' 58> and ie 


_ the subsequent rules. 
tthe -above procedure ig followed, as 
E think it must under: the : Code; vtlie 


'objéetions. as ‘to. investigations: or-ad- >. 


judieations of claims -will ’ lose all-their 
| force. As to the argument based-on'-tho 
absence of the right of- appeal, orders 
of far ;greater i nens passed-by a 


‘Provincial’ Court’ of? ‘Small - "Causes" 'are ` 


also: not’ open ‘to: appeal; and -invany. 


‘event, the suit itself. "being. -expectéd to ' 


be disposed of summarily no appreciable 
‘hardship . ‘is: likely -to "be caused: As to 


the non- applicability ofO:XXXIX; r 6. 


au ‘seems to: be due-to- an omission: en- 
‘the’ part of the, Legislature: In the Code 
of 1882: the -provision' was confined- to 
.iroveable.. property which ‘was thé sub- 
„ject of-a suit; in the: Code of 1908 the 
words “or -attached , before judgment in 
such suit.’ were added; but no: provision 
' SvbB. Thade extending: the.. application of 


| | ythe tule to “Provincial Courta-af Sinall. - 


-Courts ` 


.or: to- attach ; .. . o 
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iu Phe- th: igment except as 
~ conéequence, for 1. take. it that: even: 4. ;regards.immovegble property... . 
1 Provingial -Court "of.Small.. O a ff nsidered what 
, always -act under. section’ 151, .Civ.l , changes have -béen introduced into, the 
- Procedure Code; and pas 8uch-orders ,a8' . ‘procedure laid down: in section, 17 of the 
may.bemnecéssary . ,  " |." ' e. Small Oause Court-Act. by the ‘Code’ of: e 
. On; the whole, I am of opinion, that. Civil Procedure (Act V. of 1908). |" ° - 
,. O.. XXXVI. rr. 5, and apply .to, the. . It should be premised:that.no alteration 
Provincial Courts of Small'Oauses and I: has been . made.. in-the: wording of the 
+ Would-therefore;ansiver the first question .. Small Cause. Court. Act Bo far as the. 


in thé affirmative. The answer.to th» “Second Schedule and sections 15 arid 17: 


: ther the Provincial Small ‘Cause Court’ - 16, clauses, (a) to(d)the Court is satisfied” . 
` is competent to attach immòyeable -pro- (to -put it-broadly) as to’ any dishonest. 
‘perty ‘before judgment. ^ : . . ^. ' y intention of the. “defendant” HY regard ~ 
. That question was decided in the affir- , to the disposal of his.property oi" Person, 
-mative-n the. case 'of. Kedarnath Para-.. it may issue a warrant for.his uud . 
manik v.-Hem Nath.Karmakar,(1) andin- Section 16 lays down’ tlie Courts in 
. the negative in the case of (Sadek Aliv. which.suits relating to ;immoveablé'pro-- 
‘Samed Ali-(2).. It may be conceded thar — perty.are to be instituted and ex-hypothesi ` 
“ while the:former Code of Civil-Procedure | excludes suits which are not cognizible : 
"(Kel XIV af 1882) was in forcé, such nt- bythe Small Cause Court. It would 
tachments were -Heyond. the; jurisdiction’ “follow therefore ,that', a. Small Cause . 
“of the Small-Cause, Court: i. The- pro- „Court is not competent.to' arregt æ de-. 
cedure Prescribéd-in section 47: of “the „fendant in, any suit other than one Where 
Provi-~ cial Small Oause Cotir’s Act (1X of. the-subject-matter ia moveable property. 
:1887).was régulated by the Second Sche- ` _ Rule Ssays: ." Where atany stage of a 
:dule- of t£he..Code,.wvhich.-was-.also' in ` suit, the, Court is, satisfied that the. de- 
conformity with'the provisions of section ‘fendant. is ‘about tq dispose of his pro- e 
"15 of the: "Aet" arid" the Second, Schedule . “perty or remowe it from; the local limits 


, apoended thereto, "whereby all suits re- :of the Court, it may direct him'tó furnish . 

lating to immOve&ble property were. com-..: security to, produce «and. plàe& if ab the . 

. prehensively excluded from, ‘the -cogniz- -disposal of. the Court," "failing “which 

, ance of the ‘Small Cause Court. . Chapter : it may, -under y. 6, order it’ to.‘ be - 
AXXIV of the Code dealt with direst and--aMachgd, 5 5; es T 


- 


n 
. 


p ' gble property before judgment. 


9 moveable property. 


. a Small Cause Court. to 


‘the power of attaching 
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Now if it be correct’ that O. XXXVII 


: : substantially represents Ohapter XXXIV 
of the Code of 1882, there 


seems to be 
no good reason for importing into r. 9 
a meaning which was specifically 


"negatived'in section 483 of taat Code 


the jurisdietion of the 


by extending 
‘Court to, attach immove- 


‘Small Cause 


The difficulty in the way of this inter- 
atation lies in the wording of section 94 
(b) where the Court may order the attach- 


^ ment of any property and the Small Cause 


Court seems under. section 7 (b) to be 


` . given the power of attaching such pro- 
.perty before judgment. 


Sectior 7 more- 
over makes certain sections inapplicable 


and these include sections 94 and 95 80. 


far as they relate to injunctions and 


“interlocutory orders, but as Rankin, J., 


points out section 94: appears to refer 
entirely to interlocutory orders and even 
to call them so but the parts of this sec- 


tion intended to be excluded are appa- 


rently clauses (c) and (e). is 
On the other hand powers under séction 
94 are only conferred “if it is sopre- 


.' geribed" and if it is said that they are 
‘sp prescribed under section 7 (b), it would: 
. seem to be inconsistent with ciause (a) 
immediately preceding it, which excludes : 


from the jurisdiction of the Small Cause 


Court’ so’much ‘of the body of the Code ` 


as relates to suits excepted from the 
cognizandé of a Court of Smal- Causes, 


. the execution of decrees in such suits 


and the execution of decrees against im- 


Again O. XVI, r:'10 prohibits the 
attachment of immoveable prcperty by 
en-orce ‘the 
attendance of a witness and O.'XXI, 
r. §2 forbids the saleof such property by 
a Court» of that description. It would 
therefore be anomalous that a Court, 


which has not the power of executing 


a decree by attachment of immoveable - 


property after judgment, should have 
such property. 
e * 


before judgment. ' | a 
The eqnclusion, ' therefore, at which I 


-arrive is that undèr the Code of 1908 
', there has 


been no departure from -the 
principles underlying Chapter XXIV of 


-the Code of 1882, and. that consequently 


- INDIAN CASES. 
MOHAMMAD MUMTAZ ALI KHAN V. GANGA PERSHAD. | p. Seen ie "t 

E T ba Qu 2 "A "a 

. ths question referred should be decided |, 


in the negative. E 


"Per Curiam. The result is that thè | | 


Reference-wil] be answered in accordance 


with the-opinion of the majority of the” "ar 


Judges constituting the Full. Bench, and 

will therefore be answered in the manner 
‘stated in thé judgment ‘of the learned 
' Chief Justice. ; 


No order is made'as to the costs of the ` 


Reference. ' 


We direct that a printed copy `of the 


judgments of the Full Bench be forward- ; 
as-éarly ' 


ed to the Government of: India 
“as possible: ^:  "' qus 
K. 8, D, ', Reference angwered, 
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. OUDH JUDICIAL COMMIS- . 
SIONER'S COURT. |. 
“CIL, Revision No. 22 or 1924. 

July 3, 1924. kee 
Present:—Mr. Kendall, A. J.O. 


NS 


EN EE 


Raja MOHAMMAD MUMTAZ ALI'. ` 


KHAN- —DEFENDANT—À PPLICANT 


PLAINTIFFS—-OPPOSITE PARTY.. |, 
Civil Procedure Code (Act V, of 1908), s. $0— 


I X a versus . i i 
Lala GANGA PERSHAD AND ANOTHER— 


Cause of action-—Implied' contract to’ pay—Juris- 5 ' 


diction of Court. < ' 
. Defendant.selected some cloth in District” B. 
‘and ordered it to'bo sent. to District. .G. when 


‘he’ promised to purchase such pieces ,ds should Ee . | 


selected by his’ wife. The cloth was sent accord- 
ingly. Some pieces were selected‘ and the re- 
.mainder returned with a paymont of. price. 
Subsequently. other.consignments of cloth were 
sent to G. either by parcel post or were’ taken 
there in person. In asuit brought at’ B. by the 
seller for the balance of price : ^ ‘ 
` Held, that there was an 
pay at B and the Court had jurisdiction to try the 
suit. [p. 123, col. 1] . °°, : i 


Where no place of payment i8 “specified either . » 


expressly or, by implication "2 debtor must 


Suraj Kumar 
referred to. i 


Application : for revisión under section. 


' 115, Civil Procédure Code, from the order 
of the Subordinate Judge, Bahraich, in 
Original Suit No. 192 of, 1923, dated the 


-201h November;1023. “= 


implied ‘contract to v 


fol d] his creditor and pay where his creditor is. - 
Y. Gokal Chand, 11 °0.-0, 191, `. 


. person. . 


EC Lum 


 BUNKER PEDDAPPA v. TARATA 


`. Mr.. Hyder" “Husain, : holding brief of 


asim, for. the Applicant. ..''; 


e Mr.«Zahoor 4 Ahmad, ‘for the. Opposite 


«Party. =. 
ORDER. The applicant i in "this case 


is the, defendant in a suit brought against, 


‘him by some shop-keepers who live ‘in 
Bahraich. . The applicant defendant had 


visited the plaintiffs shop.in:.-Bahraich -.,- ^ 


INDIAN Chee. : 


CM ^ E ra thee. 


oam 


"qot Dx able to div either.an express 
.or implied ‘contract to make: payment 


at Utraula. There is, therefore, no force 


"whatever in the ‘application, which is 


` dismissed with costs. 


.and selected some cloth and ordered it ` 
to be sent to his home in Utraula, Gonda ^ 


District, where he promised to purchase 
-such - pieces : as 
-by the Rani. 
-selected and the remainder: was returned 
to Bahraich with a payment of Rs. 350: 


Subsequently other consignments of cloth: 


"were either sent by parcel post. by the 
plaintif -to Utraula, or. taken there in 


sue for the balance of the money due, 


- and he filed a'suit in Bahraich: The 
` objection has been taken’ that the con- 
' tract was made in Utraula and that the 


suit could: only lie in the Goada Dis- 
‘trict. "This objection was decided against 
the applicánt by the learned Subordinate 
Judge: 
".cision: is" correct: ‘It may be that the 
contract between the parties was ‘not 
completé until. the Rani had selected 
the cloth in Utraula. 
- action, however, did not arise until the 


' contract was broken, and that did not, 


happen until there was a failure to pay. 
The learned Subordinate J udge has found 
that there was actually an express pro- 
mise to make payment in Bahraich.. Even 


Some of the cloth was - 


Eventually the plaintiff had to . 


I have no doubt that, that dez. 


The cause, of. 


should be -selected , : 


“6. H; 
N Huo 
Caer KAN. u^ AA 


| ES ui 


< ‘MADRAS HIGH COURT. 
- SECOND OIVIL AppRaL NO. 1394 oF 1921. 
“yet ." . April 22, 1924. - 


' » Present.:——Mr. Justice Madhavan Niir 


, “DREFENDANTS Nos, 


_ Suit for specifie performance or damages. 


SUNKER PEDDAPPA-— PLAINTIEF— d 


MANT 


"t!  VENKATABPAA AND OTHERS— 

2 To 6— RRSPONDENTS. 
Civil Procedure Code (Act V of 1908),, s. 100— 
—Dam- 
‘ages, award of— Sutt whether of small cause nati e 
—Seccnd a 


-In deciding tho“ question whether a guit is ` 


of a small cause nature or: not, attention has 


-to. be paid to the nature of the suit-as it was 


"relating , to immoveablo ' property or in 


if there was no express promise there - 


was certainly an implied contract to make 
' payment at - Bahraich.. The payments 
were not.cash payments ,but credit’ pay- 


ments (with: the .excéption.:of the first 
one) and it certainly could not have been ` 
the intentiqn of the parties that the plain- , 


tiff, who keeps his. shop in Bahraich, 


» should havé'to go all the: way to Utraula 


for his money. In Suraj ‘Kumar jv. 
Gokal Chand ay it was held that where 
mu place of payment is specified: ieither 


‘expredsly.or -by. implication the debtor 
must follow. his creditor and.pay whére. 
“The. applicant has hóre 


his creditor: is. 


Eae ‘ d n + wt 
dessi gued tt ete 


* (1) I'O, O: 191. 


presented in the First Court and mot to the 
subsequent shape that it may have taken as a 
m of the findings of the lower Courts. [p. 124, 
co. 

: A guit for specific performance of'a contract 
“alternative for: damages was decreed by awarding 
-of Ra. 160 ,88 damages, put was 'dismisged in 
appeal. ' 

- Held, that the suit was not, one “of a small, 
cause nature within the ' meaning of‘ section “100” 
of Civil Procedure Code and a‘ second appeal, : 
tia) lay to the High Court against the decree, 


Second appeal against the decree of 
the, Court of. the , Subordinate , Judge, 
‘Anantapur, in A., 8. No. 183 of 1930, 
preferred against a decree ‘of the ' 
Court’ of the District Munsif, Penu- ` 


; konda, in.O. S* No. 890 6f 1918. `e 


i ' Mr. A. Venkatarayaliah, $r the Appel- 
ant. 


“JUDGMENT, Piaintit i is; 
‘appellants Plaintiff's suit was for -the 
enforcement ‘of ah agreentent to sell’ and 
in consequence ‘for : the’ establishrient of ` 


his right to four-ninths share. in, the 


Zamin ‘described in, the schedule , or du 
“the - | alternative. stor damages, <. The 


1 
xe 
4a 


Application dismissed,» ME 


the '- 


Mr. Y. C. Seshachariar, for the Respond: | ae 
, ents, , is 


a 


e 


4 
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o P^lsgrned ^ Münsif «gave him ‘a decree: for 
^. damages, but on appeal ‘that. has “been 
“a get aside by the Subordinate Judge. 
t This second appeal. is against ‘the 
decree dismissing the..plaintitfs suit 
i ‘valued at Rs. 160; the- damages 
disallowed by the lower Appellate Court. . 
“Mr. Seshachariar, the  réspondents'- 
Vakil, raised a -preliminary objection. 
“that there is no second appeal in this’ 
| cage as the suit is one: of a small: 
cause nature for a sum below Rs. 500. 
Ina, decgiding ». the’: ‘question: (whether a 
 sBuit.is."8 amall cause nature. or’ not, 
attention has to! be paid to the nature 
«of. the suit: as it--was ipresented- in the 
First. Court and not to: the subsequent: 
shape that it-may ‘have taken as a 
result of the findings 
Courts. The. suit- in this*’case was 
clearly for. the specific: performance -of 
=a contract or in the alternative for: 
' dániages. i | : 


2 


eand “is 


- at . uL ki . a ^ aoc E 
Such & suit is not of a small cause 
ature.: See Lakshmanan Das. v. Anna 
(D, Rustomji Ardeshir v. Vinayak Ganga-, 
: dhar Bhat (2). ° T- overrule “the -pre- 
-‘liminary objection. Going to’ the merits 
‘the ‘first question for consideration is 
“whether the agreement of November, 
“915, has been proved: by the -plaintiff. 
' The, facts relevant’ for the decision, of 
"the question ma 
The decease 


, convey 
‘and the. p : 
given him the consideration for” the 
frahsaction. “The first:defendant after- 

` wards exectited’the’agresment Exhibit B. 


-Nos. 2 to 4, his children, have been 
broughf on record ‘as: his legal repre- 
-gantatives. - Evidence: has been given 

by 
“sup 
.P. W. No. 2 proves Exhibit B. These 
. "Witnesses. have ‘not, begn-cross-examined | 
by. tbe defendants., All the asame ‘the 
'"léarned Judge came to the conclusion 


* ‘that the. contract has.not been proved. : 


l | b 
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| INDIAN CABRA, 
MOTILAL RATANCHAND V, NANDRAM-DALPATRAAM, - 


of the lower: 


y be thus shortly stated, | 
d brother of the lst defend--- 
"ant, Thimmayya by ` namé, 'agreed to- 
| the property to thé plaintiff. . 
laintiff .is alleged to have `., 


the plaintiff as P. W. No. l in "mr 
port of the' facts of his case,‘ ‘and |: 


. 356: m 
2) T-Ind. Os, 955; 35 B, 28 at p, 32; 19! Bum, Le- 


"i set 7 


“by the plaintiff, -The fact that, ‘the 
witnesses -have ‘not beén cross-examined 
bythe defendants cannot in “any; ‘way 
` affect the truth of the plaintiffs--éase, _ 
‘The question- ig'--wheéther' 'frómr,, the 
plaintiff's .evidence 
that there :was- an agreement.as alleged , 
‘by him in. his: elaint. The” learned 
Judge.says; "LI cannot'uphold the-argu- 
‘ments of: respondents’: Vakil’ to" the 
4 con ‘-ag therë is-an utter: absence 
*of.proved cogent circumstances “upon 
: which the’ question ‘of. first «defendant 
‘shaving’ been a party-to Exhibit? B ~in 
Jag, representative -capacity^ cannot be 
decided." -I. believe- what ‘he ‘meats to 
“gay: in “this sentence is: that- there may 
.be,evidence given by the- plaintiff's 
witnesses-in ‘support: of his, ^ case«. but 
he is not; prepared -tó act- ‘upon..-that 
evidence. ‘The - plaintiff: is am interested 
witness speaking about :facts which‘are - 
. in his favour and the Subordinate 
‘Judge ‘has. selected not to believe-him 
though he had specifically stated so in 
“his judgment. In-hearing second appeal 
‘I: am precluded from weighing’ the 
„evidence which. has.not been believed - ; 
_rby: the lower Appellate Court.. I have, 
| therefore,’ to dismiss the second appeal 


- ;He:died:in the course of the suit and. ; 
"after his‘death the other defendants - 


“with. costs. 
XA So "Appeal dismissed. - 
: "BOMBAY HIGH COURT.- 


EXTRAORDINARY APPLIOATIONS 
"No. 414 or 1922.' 
"s " September 4/1923. , ^. . 
| Present:—Sir Lallubhai Shah KT; . 
Acting Chief Justice, and . 
' ^ Mr. Justice Orump. ^. `e 
'MOTILAL-RATANCHAND MARWADI 
5.7 5 "-—DBFENDANT— APPLICANT 2” 
E ME ~ versus. 
'NANDRAM DALPATRAM MARWADI 
—OPPONENT. : 
Civil Procedure Code (Act V- af 1908),0. V, T, 1 


Cmir 


it ‘becomes ‘lear: ` 


Vol 82] ` 


MOTILAL RATANOHAND V. NANDBAM DALPATRAM. l 


` (b), O. IX, r. 18, O. XVII, vr. 2, 8—Decree passed 
. tm absence of defendant but presence of his Pleader, 


si ous Application to. set Mio ds d tions relating to the suit within the 


whether matntainable. ae ] : 
If'the '"Pleader for ani absent defendant is not, 
duly instructed, and takes no part in the conduct of 


' the case on the date of the hearing, the hearing of 


tha case is ex parte even? though the"Plezder is 
present in Court, and an application to set: aside 


. INDIAN CASES.-- "a oe 


the decree “is maintainable. But if the defsndant . 


appears properly as required by O. V, r 

ot the Civil Procedure Codé, that is, by & Pleader 
duly instructed and able 'to answer. all material 
questions: relating to the suit, the hearing is 


not ex'parte, and the application would not be ` 


maintainable.” [p. 125, col 2.] 
Civil xiraordinary | Application 
against the order passed by the District 


Judge, Nasik, in Miscellaneous Appeal - 


No. 16 of 1922, summarily rejecting an’ 


appeal against the order passed by the 


Subordinate Judge at Pimpalgaon, dn ` 


Application-No. 65 of 1922. - 


Mr: G. S. Rao, for Mr. B. G. Rao, fcr the. 


Applicant. 


Mr. G. S. Mulgaokar, for the Opponent. : 


JUDGMENT.—The facts’ which 
have given ‘rise to this’ application are 


these. In Suit No. 468 -of 1921 filed - 


by. the plaintiff, the defendant was re- 


presented by a Pleader, a ‘written state- , 


ment was filed, and the. ease was -ad- 


journed from. time- to time when the. 


defendant was absent. The case was 
ultimately fixed for hearing on Septem- 


.ber7, 1921, when the Pleader was pre- ` 


sent in the Court. The defendant was 


absent. At that time the Pleader, did | 


not ask -the ‘Court to adjourn the case, 
nor did he state to the Court whe 


ther he had any instructions to go on 


with- the case/but.in.fact. he took no 
part in the conduct ofthe suit. 
"result was that when the plaintiff's 
evidence was recorded, the- Court pro- 


The: 


|| 


ceeded to: give' judgment and pessed” 


a decree on'ithat ‘day. It is ‘stated in 
thé judgment that the defendant does 
not appear to contest .the suit. : 

Thereafter the defendant made ar 
application to the Trial Court on the 
basis that it, was an ex parte decree end 


prayed that. it should he set aside as. 


he was absent for sufficient cause. He 


aleged that he was. not represented: 
because ‘his .Pleader. had no. proper in-. 


structions. . In other words, he contended 
that. he did not. appear on the daze of 


4 


An: 


"pealed. to the - District Court, 


mot be, ex parte, 


" 


Pleader duly instructed’ 
able to answer all material ques-: 


hearing by a 
and 


mean-ng: of clause :(b) of rule 1 of 
Order .V. of the Civil Procedure Code.' 
The Trial Court rejected this application ` 
holding that the case was not decided 
ex parte: because the:defendant's Pieader® 
was present in the Oourt-at the héar- 


ing. The learned Judge :further. ob- 


served:—. roo 
"^He never said he had “no instruc- 


-tions to conduct the case. 'After fram- 


ing tae issues. the case was fixed. for: 
evidence. On ‘that’ date the defendant's 

Pleader:wes present. but he. did not' 
say. taat he was not’ going to conduct 

the case. -Under the cireumstances T do'- 
not think it was ‘an -ex ‘parte hearing.” : 
I neel not goon with -the' merits’ -of 
the case as I ain dismissing ‘the ap- 

plication summarily.” bane ara UM 
- From. this order the: defendant ‘aps. 
he -] but ` that- 
appeal was dismissed under O. XLI, r. 11; 


Apparently the defendant-appealed from ` ` 


the decree also, and 'that appeal which 
was keard on the sanie day,, was also 
dismissed under O. XELr.1l ^ ;:  — 

The. defendant: has now &pplied to 
this Court for having the order of the 
Trial Court set aside,*and to have his 


‘application heard and decided.on the 
“merits. He has also preferred à second 


&ppea. to this Court, which: 


. 7 “is at pre- 
‘sent pending. The judgment 


given on ` 


‘September .7, does mot, “in terms idi. . 
‘cate whether:the learned- Judge pur- 


ported "te act -under r. 2 .or,r, 3 of 
O. XVII. The judgment in, term ‘states 
that tre defendant. does.not appear to 
contes; the suit, and the defendant's 
allegation is that his Pleader was not 


‘properly instructed. It is clear that if 


the deZendant is able to make 
allegation that'the Pleader whs not duly 
instructed, the hearing of' the case’. 
would be ex parte, even though the 
Pleader was present in Court. If how. 
ever, zhe defendant appeared properly 
as required by.r*1 of . V, that. 
is, by a. Pleader duly ‘instructed and. 
able to answer a]| ‘material questions” 
relating to the, suit, the hearing would 
This question: has not» 


geod his 
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. been adverted to in the judgments of. 
eigher of the lower Courts.. It seams 
to, us that unless it is determinéd that 
the defendant appeared by a Pleeder, 
duly instructed, the disposal of the suit, 
would be ea parte, and, in that cass. it 


would be, competent to the defencant' 


to make an application with a wew 


the disposal. If, however, the defencant 
is ‘unable to prove -that the Pleeder 
: was not duly instructed and able to 
answer all material questions relating to 
the suit, the hearing would not be 
ex parte, and" in that case his appHca-. 
tion: to, set aside the. decree, on' the. 
basis that it is, an ex parte decree, 
could not be entertained. f 
“As, the Trial: Court has not considered 
this question on the merits, we must 
gend back the case to that .Court for, 
disposal according to law. We accord-' 
ingly make ‘the Rule absolute, 
aside the orders of the lower Courts 


and send back the application for dis- . 


posal according to law. Costs of this 
application- and. of the lower Appellate 
Court to be costs in the application. 

VNB. Rule made absolue... 


' NAGPUR JUDICIAL COMMIS:- 
SIONER'S COURT. B 

‘First CIL. APPEAL No: 13, or 1924. 
i July 22, 1924. | | 
.Present:—Mr. Baker, J. C. > -: 


. Müsommat KESARBAI AND ANOTHER— . 


PLAINTIFFS—APPELLANTS 

versus int 3 ; 

JAMADAR AND OTHRRS—DEFENDANTS— . 

. * RESPONDENTS. | "m. 

Landlord and tenant—Occupancy rights, acquisi- 
tion of, by proprietor—Proprietary rights, acquisi-« 
tion of, by occupancy tenant—E ffect of such acqutet- 
'tions—C P Tenancy Act (XI of 1898), s.18 (4)- - 
Dgcument transferring occupancy rights cami ot. bé ' 
registered- -Registration al "even with regard to 
transferable property—Es Lon potht of iaw— 
Pransfer invalid—Duty of Court. 
The acquisitióft by a proprie 
rights or the acquisition by an occupancy tenant - 


vj propristary Tights amounth to the pame ting, :- 


wd 


INDIAN: CASES, 


set . 


tor of occupancy f 


D 


- [1924 . 


as in either case the occupancy and proprietary 
rights are, after the transfer, combined in “the: 
same person. A co-sharer who' purchases the 
holding of an absolute occupancy tenant . be- 
comes himself an absolute occupancy : tenang. 
Thats to say, when the rights of & co-sharer and 
an occupancy or absoluge occupancy tenant coalesce 
in the same person, he is an occupancy or 
absolute occupancy tenant, according to the nature - 


3 , of the tenancy. [p. 128, col. 1.] 
to show that there was sufficient cause, '. 


for his not appearing on, the date ‘ofi. 


If an occupancy tenant’ purchases the lend ' 
under his occupancy, his occupancy rights are 
mot. extinguished and he does not become an, 
‘absolute owner or the land his khudkasht, unless’ 


. he becomes the sole proprietor of the patti of the 
: village in which the occupancy tenancy land is 


situated. .[p. 127, coL 2] " 
. A Registration Officer has no power ‘to re- 
gister a mortgage-deed purporting to mortgage 


' Occupancy rights which cannot be mortgaged, but 


if such a document ‘is registered, it is to be 
regarded as not registered atall.' And even if 
the deed includes some transferable property, . 
besides the occupancy rights, its registration is, 
ilegal and must be ignored in toto. [p. 127, . 
Daji Vithol Dhok v. Moreshwar -Venkatesh 
Gharpurey, 1 N. L. R. 112 and Nilkant v. Ghulya; 
42 Ind. Oas. 384; 13 N. L. R. 165, referred to. | 
The rule that the grantor cannot derogate from 
his grant, does not operate in a case where’ the 
transaction is "expressly forbidden by. Statute, 
[p. 127, col. 2,] mon 
"There is no estoppel on & point of law. pbi] 
~- Govind v. Chandrabhaga, 34 Ind. Cas. 075, 19 N. 
L.R.100and.Bai Parvati v. Dayabai Manchha- : 


. Tam, 58 Ind. Cas. 206; 44 B. 488 at p. 492; 22 Boms 


L. R. 704, referred to. i 
There is no rule of law which 'can prevent a 


. party from asking the Court to hold that a 


particular transaction which, as a matter ‘of fact, 
is invalid should be held to be invalid. In “fact, it 
is the duty ofthe Court as soon as the invalidity 
of a transaction is pointed out, if it is satisfied that 
there is such an invalidity, to’ set aside the trans- 
action. [ibid.] : 

Bat Parvati v. Dayabhai Manchharam, 58 Ind. 


', Cas. 266; 44 B. 488 at p: 402; 22 Bom. L:R. -T0t, 


relied upon. 


Appeal against the decree of the Sub- . 
Judge, Bhandara, dated the 10th October 
1923, in Civil Buit"No. 29 of 1923. 

. Bir B. K. Bose, for the Appellants: 

Mr. D. T.. Mangalmoorti, for the 'Re-. 
spondents. are 


JUDGMENT.-The plaintiffs sued ` 


‘to recover Rs 8,200 odd due on a regis- 


tered mortgage deed executed by ‘de- 
fendants Nos. 1 and 2 iu favour of the 
plaintiffs’ firm on 11th May, 1912, and for 
foreclosure ‘of the property mortgaged, . 
The. defendant No, Bis the secand-son 


Vol. 89] - 
KESARBAI v, -JAMADAR, 


of' defendant No; 1 and was joined ee 
having an, interest in the mortgaged 


property. The consideration of the mort- 


gage was Ra. 2,000 of which Rs. 1,600 


were borrowed for payment of part cf. 


the price ofa village share purchased 
the same day’ and Rs. 400 for household. 
expenses. 
was in Mauza Sarsoli. The property 
mortgaged includes the shire so purchas- 
ed with 22°81 ‘acres of land, whieh was 


formerly held -by the mortgagors 83, 


occupancy tenants but which is now said 
to have become the khudkasht land of 
the defendants by virtue of the purcliase 
ofthe share. It is this occupancy land 
which gave. rise to the difficulty i in. the 


The First Court, tbe Bubesdinsus 
Judge, Bhandara, held that the land after 


. present suit. 


. the’ purchase remained the ' occupancy 
' land of' the defendants and could not be 


f 


. the C. P. Tenancy Act 


mortgaged under the law, 'and as.the 
mortgage- deed purported to transfer 
occupancy rights which could not be 
mortgaged, under’ section 46 (5) of 
of 1898 the 
Registering Officer was not empowered 
toadmit the mortgage to registration 
and the, result was that the document 
must be regarded as not registered at all 


. as held in Daji Vithol Dhok v.Moreshwar 


Venkatesh Gharpurey (1) He further 
held that no decree could be passed for 
the rést of the mortgaged property, after 
excluding the occupancy holding the 


, inclusion of which made the registration 


illegal, following Nilkant v. Ghulya (2) 
in which itwas held that a registration 
which had been ‘effected in direct con- 
travention of any provisions of law must 
be ignored in toto. He, therefore, held 
that the plaintiffs’. mortgage-deed was 
wholly inoperative and dismissed the 
plaintiffs’ guit. 

The question, ` therefore, ‘on which 
this appeal depends isas to the nature 
of the occupancy land after it had been 
purchased by the occupancy tenant from 
the original proprietor. There would be 
little difficulty in dealing with it were 
it not for the fact that the occupancy 
tenant did es the sole proprietor, 


WIR L 
(8) 12 Ind. Gas 384; 13 N. Ta t 188, 


INDIAN OABER, 


The village share purchased , 


EC 


If the defendants Nos. 1 and 2 had , be- 


come the sole proprietors of the patti of 
the villege in which - the occupancy 
tenancy lend was situated, there could not 
be any doubt that their tenancy rights 
would have merged in'their proprietary ‘ 


‘rights anc they would have become ab- 


solute owners and the land would have 
become their khudkashi the occupancy 


‘rights being extinguished: cf, Sakharam 


Sonar v, M. adho Rao (3) where it was held 


‘thet if an occupancy tenant purchases 


the entire proprietary rights in a village 
there can be no question but that the 
occupancy rights are extinguished, The 
present case is complicated by the fact 
that the atiginal proprietor of the patti, 
Vithoba, sold half of it to the defendants 


and half to one Anta’ Patel on the same 


day and taus Antu and the defendants 
became cc-sharers in the mahal. 

It is contended that the mortgagors 
described thé property as khudkasht in 
the mortgage deed and the plaintiffs 
accepted the description. No question 
of estoppel, however, arises as the mis- 
representazion, if any, is of law and 
there can beno estoppel on the point of 
law. I need not, quote any authority on 
this point: this Court's ruling is Govind 


. v. Chandrabhaga (4). 


It has been contendéd that the 
grantor cannot derogate from his grant. 
But I do not think that this mle can 


Dan ina case where the transaction 


ressly forbidden by Statute. In 
Bai arvati v. Dayabhai Mancharam (5) 
it was held that there is no rule of law 
which can prevent a party from asking 
the Court to hold that a particular trans- 
action which, as a matter of fact, is 
invalid, skould be held to be invalid. 
The same case lays down that -there can 
be no estcppel ona point oflaw, and 
that itis the duty "ofthe. Court as spon 
as the invelidity ofa transfer is pointed 
out, if it is satisfied that there -is such an 
invalidity, to set aside the document, 
There is, zherefore, nothing in law ‘to 
prevent the defendant, from contending 


» (1 2 N. L. R. 20 at p. 30. 
(4; 34 Ind. as. 675; 12 NL. R. 100, * 
pod 98 Ind, Das. 260; 4 B. 488 SEP A82; 92 Bem 
T 04. 


n 


. AGNES V, JAMES WILLIAM, : quidque. 2 n = 
“that the: mortgage, was. invalid because, NAGPUR JUDICIAL COMMIS-^ > 
the -land could not be àliénated., | ' ' “SIONER’S COURT., anz) 


Tt .is clear, 


E 


thit the acquisition by & . ' MISOELLANEOUS J UDIOIAL Case: No. 18 : "n 7. 


proprietor, of i occupancy rights or the - shat OP op 1923. ate uke a 
acquisition by an; occupancy tenant of j September 27, 1923.7 «45 > 
proprietary rights amounts to the same . Present: —Mr. Halifax, A, J.C. 2.5.0 > 
thing,.as in, either ‘cage the occupancy . Mrs, AGNES AND ANOTHER S 
' and proprietary rights are, after, the | |, APPLIOANTS Soy eee 


' fransfer, combined in thé same. person. >. A Ro cL MM ri 
"pü the present case.Afier the paréliase. . JAMES WILLIAM ANDANOTHER— i: 
ihe defendants became possesseG ofthe . e" ‘Non-APPLIOANTS, nt, ue 07 
“rights.of a co-sharer along, with Anti, Court Fees Act (VII of 1870), s. 19-1, “applicdbil-,, - ^." 


ala ana " Wr ity of —Provident Fund— Probate duty — Exemption, 
. while retaining their occupancy rights "provident Fund monèy .is exempt “froth Probate * 


V Their‘ position,, therefore, is precisely . or Administration duty, asit pases: to'a nominee,- 


that: defined. iù Jairam, v. Balaji.(0) andevenin the absence.of an Administrator it `. 
which. lays | down that a ;co-sha-er' who, does nat form an asset of the estate of the deceased. . T " 
| purchases the holding of an absolute Mr: Erakehah, for the Applicanis, ; 1 n- =” 
occupancy. tenant becomes himself an. ORDER.—Mr. Erakshah appears for, |. 
-abgolute,, occupancy. tenant, That is to . the petitioners. -The Collector of Nagpur ` 
say, when. the rights of & co-sharer atid’ reporte that.the furniture is worth Re. 340. 
^an occupancy or, absolute’ occupancy, and this valuation-is accepted. Itappears — | 
tenanf.coslesce in the same person he’ that the. matter ofthe liability. to^ duty , : 
is an occupancy. or absolute oc2upancy;. of.a' sum . standing at. tle. credit of-a a 
tenant, according ‘to the nature of the deceased person in the Eastern Bengal. ->` 
tenancy... The case: of- Ramdayal v. Railways Provident ‘Fund was.referred . ' 
Gulabia Bai (1) lays.down what course, by the Board of Revenue of Bengal to. 
may be .adopted by the- other cc-sharers. the Advocate-General, and. the. Board 

in such .a case, We are not, however,- held with him that Provident. Fund + 
concerned with this in the preeent case: money is exempt from duty and that this v 
because the mortgage-deed and sale-deéd Administration has nothing. whatever.to ; '*. 
were admittedly executéd the game day. do with the fund which passes -to the : 
and, ‘therefore, nothing had happened’ nominee even if theres no administrator; . 
to change the nature, of. the holding.. It does mot form an asset. of the estate...’ |" 
Therefore, at the date of the mortgage, In this] concur but Mr. Erakshah states ^: 
the holding was „occupancy and would, that the Railway Company perhaps.pro  ' 
so remain until the co-sharers (in this, majore cautela, ordinarily refuses to pay. i`. 
case. defendants and Antu) come to some this money without Letters: of Adminis- : 
.' agreement that. it should . be treated- tration. The amount, will, therefore, be 
. otherwise, In „this. case there wás no mentioned among, the -agsets. but. no ^ 
agreement at the. date of th såle and: Court-fee will be payable in respect of it;  ": 
mortgage. Consequently the land.at the -The total assets for that. purpose Will. be- = 
date, of the mortgage ,was occupancy, |; Nai 77 S0 t, n 


H 


“land and could not.be mortgaged and the, | 


“view, of the lower Coyrt'is correct, o Y. “Gold, chain." STE FS 
The appeal. is consequently. dismissed Goldring. |... 100 et, 
-with.cosés,- FW a te oa tos E cu a Furnitur do rdi 340 . Ot 
; 8.D. . ge 0 Appeal dismissed, . | Boe Oe ea nn u 
6) 154.0 PL R9 7, M c ME . Total  .... 540 .. 3 
d 4N, L'R. 120, AL " ` 2 e de M» " is : E ' E eg uU KA, 
u^ 2i 205 0. * cs Letters of Administration will issue as 
. | 2o. prayed, sa, WU aa a anga 1525 
e = ’ 


Wie ta den moro GBD es Petition allowed, <. X 
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MAM OHAND v.  BMPEROR, Er Ei +, 
en 5, ln ns v 1. Ram | Dals Mead Avhich “twas "in the 
 ÉAHORE;HIGH. COURT. "Tal ghortly . 


CRIMINAL .APPEAE No. 54 or. 1924,” 
May .8,. 19947- . 
Present Mr- Justice ‘Séott-Smaith’ and 
, Mr. Justice Fforde. 


tg | versus . 


« Evidence Act (I of EMT 8. 167-—Orimma: Pro-. 
` cedure Code at T 898), s.-288—Stazement, 
` ‘before, “Committing ` Magistrate “transferred -to 
“Sessions record; value of—-Btatement, whether’ 
“testimony” —Statement. PS Pae "whether can 
: be used n: corroboration. 

The statement of. a Witness recorded ; by the, 
‘Committing Magistrate ‘and ' transferred under , 
section 288 of'the' Oriminal Prodedure Ocde to’ 
‘the Sessions’ record is: thé "téstimony"! of “a 
‘witness; within:tlie" meaning -of section 157 ofthe. 
Evidence Act, . and, therefore, 4, statement. made 
by the’ witness before the: Police is admissible 
"to corroborate the: , Statement mad. dn ,Qourt." 
As col.2.] . 

Velisah. Kone v. Em; np 79 Tnd. Cas. 528; 16 In 
, W. 939, 43 M. L. J., 2) (1929) M. W. N. 508 31M., 
"I. T175, 45 M ' 766, ; (1024). ALL Ry (a1).20; 34 Cr. 
E-J. 417, "followed. 

: Queen-Emprese v. Jadub: “Das, 27 G. 295: 4 C. Ww 
TN: 129, 14 Ind. Deci-(n.'s) 194, ‘referred to. ` 

Appeal: from an order- of the Sessions. 


judge, . Hissar, dated: the PS Deanne 


Mr. Nanwa Mal, for: on Appellant, 
“The Public” Prosecutor, for the! Re 


“épondent. 
(JUDGMENT. ae 
"Seott-Smith, J.—Mam | Chand, 
E - has. : þeen ,-convicted br: the 
. Sessions. Jud e of: “Hissar of .the: murder 
“of Bhiman, . his: cousin; on or. about : 


ar the night: of, the 13th February, 1922, 
,' and hasbeen- sentencéd.. to -death. "The 
-pedigree-table from which the relation- 
“ship of the appellant to the HOME will. 
gx appear is-as. follows :- — 








According to the prosecution, the motive 
“for the murder was to get ‘Possession -of © 


9 


gf Jand to- Mam’ ‘Chand, 


DLE of.Bhiman. Rar’ 
efore' his death madé’a gift of "74 bighns 
ut "died "Before 
mutation was attested. ' "Bhimàn-| &ppeared 


?'and claimed: thé land as Rai -Lal's, heir 
l MAM GHAND-—Ac606ED——APERLLANT, AS 
Ws ND ..*" "According to the evidéhce Math “Chand. 
ORL . EMPERÖR- RESPONDENT. ae 


and ‘mutation “was éffected in his favour. 


did not contest the mutation in’ ‘Bhiman’s 
"favour: snd the two’ of therit “lived: quite 
happily together in’ "Mám. Chand’ g house. 
I; therefore, agree with the’lehrned® Bes- ` 
siohs J udge that there, ‘is “no ‘clear! evi- 
dence'in this case of any niotive! for the 


:murder'on the part! of. Mam’- Chand. “It 


: Pelhi-to see the jalsa tliere.- 


appears ‘from tlie" evidence { of: Ram: 
' Chandar,’ Tambardar (PW. Not: 5); “that: 
when, Bhimian “did nöt. appear - ‘in! the 
village for 2 or 3. days, he asked ‘Mam: 
“Chand: where ‘Bhiman -Bad : gone" to. 
Mam ‘Chand said “that he: had" gone to 
“A few days 
: later people returned; from, the-jdlsa, -but 
+-Bhimah did not céme back.’ "The*tvitness 
"again “asked : Mam" 'Ohánd who féplied. 
-that Bhiman might have; gone" ‘to see” His 
brother Chet Ram who] is '&- baisagi, a and 
-lives in' Jasana. 


- 


E 


1 


. found tlieré, ‘and’ 'sliortly afterwards Mam - 


- Chand ‘disappeared. from the yillàge?The ` 


‘reported the" ‘disappearance f *Bhiman mo 
- at tha Police Station. 


lamburdar -then ‘on™ the’ "98th? February, 


-On' the! 1st March, 
` the Sub-Inspéctor: came to the village and 


. was told by Musimmàt Nihali ; (P W.. 
- No. 2); the wife’ ot Mam 'Ohand; that “her 


c 


. body which iadicdted that he" 


“husband ‘had: killed Bhiman’ and ‘burried ` 
‘him inside'the kotka. “The Sub-Inspevtor NE, 


gent information of this;to the*Sub-Divi- 


sional’ Magistrate of Palwal,: 'and*on'*t£he | . 


“8rd March, the latter together with the 


Civil Surgeon. cainé ‘to, the 'Villáge, and ~ 


the place” pointed” -out by! Musammat 


“Bhiman wasi: discovéred ' buried - “there. 
"(There were “iumerous wounds “on? the 


killed, with.” blows: of-a "éliarp-edged 


"weapon. “A” ‘search’ was ‘mide -fo Mam 
“Chand who ‘could-not ‘befound;-and. he . 

"awa ‘not: Sm until'the 9th: ‘Séptember, 

: 1923; on; which 8 ay the presented’ ia é6m- 


=. HIRA . vo 
oh RS "RES à Iz MEN c ze nan 
i Mittar Sain ` eee bette Ram Singh”, 
: - Bed en SU ure | A 
` Nam Cband . < ae A -Dhan singh - 
stescugedy) | or ‘al 
I || D 
Bhiman , CUR Üht Banr 
(deceased ) . (F'akir.) 


. plaint 


xhibit. P. 8.) (page e^8-of -the 
papez-book)- ik ‘the Court of the “District 


ibali “was “dug ‘up: and ' | tlie" corpse of * 


d “been . 


Magistr ate; Gur seen, ‘inavhich: ‘he: accnsed . 


EET 


my 


: “his house. 
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Ram Chandar and others of the murder 
of Bhiman.. : 


The chief witness for the prosecution . 


3s Musammat Nihali., In her statement 


(Exhibit P. N.) (page 9 of the paper: | 


book) made before the Committing 
Magistrate, she at firgt said that she did 
,not:know anything. about, the death ‘of 


- Bhiman, though she admitted that his 


. corpse was recovered from the corner of - 


admitted that her husband had killed. 
' Bhiman with a gandasa and had then” 
‘buried the body in ,,the kotha. She: 
resiled! from this statement at the 
Arial and the, statement. made by `her 


: before the Committing . Magistrate was- 


* the question is whether thé 


 gection 288 of the 


‘put in evidence under. the -provisions 
of section 288. of the Criminal Proce- 
"dure Code.- In order, to,corroborate this 
statement, a. statement made by her 
. before tho-Police (Exhibit; P. F.) (printed 
on pages 4 and 5of the parper-book) - 
was proved and put in evidence. A ` 
preliminary question arises whether it’ 
"as admssible io prove, the statement 
. (Exhibit P. F.) in order to: corroborate. 
that made by the witness before . the 
Committing Magistrate and transferred 
under the provisions of section 288 of the 
. Oriminal Procedure Code. Section 157’. of . 
| the Indian. Evidence Act says that in 
order to corroborate the testimony of a 
witness, any former statement made by, 
such witness relating to the same fact, 
‘at or about the time when the fact 
took place, or before any authority legally 
competent to investigate the fact, may’ 
be proved. Now; it is not denied that 
the statement’ (Exhibit P. F.) might be - 
proved in, order to corroborate the. 
testimony of Musammat Nihali, but 
statement 
of, Musammat . Nihali transferred under 
Oriminal Procedure 
Code is the "testimony"* of a witness 
within the meaning of section 157 of the 
Evidence Act. Section 288, Oriminal 
‘Procedure Code, lays down that the 


' evidence of'a witness- duly taken in 


. discretion of .the Presiding’ Judge, 


the presence of the accused before the 
Gommitting- Magistrate may, in the 
if. 
such witness „is produced and examined .. 
ahed treated . as evidenced in the ease, It. 


inbraledAsns, ` ae 


When further questioned she , 


i “testimony” 


“`. Jadub Das (2), said: 


I 


was held by.& Division "Bench! of the: 
Madras High Court in the case of Er 


Velliah Kone v. Emperor (1), that the. 


object ‘and effect of section 288 of the | d 


Oriminal Procedure Code is to place 


the deposition in the committal enquiry. ' 


on exactly the Sate footing as the de- 
position in the Sessions Court, and that 
such a deposition is “testimony” within 


the meaning ofgeótion 157- of the Evi-' 
.8 ‘prior statement by. . 
‘the witness is admissible in evidence ^ `, 
. to corrobrate. 5 


dence Act, whic 


I agree fully. with the 
decision in thet case and would hold: 


mat Nihali recorded before’ the Com- 


mitting Magistrate is, by the operation” 


of section 288 of the” Criminal Proce- 
dure Code. just as muċh evidence 


in the Sessions Court and is, therefore, 
within the meaning of sec- 
tion 157, of the Indian Evidence Act. 
A Division Bench of the -Calcutta High 
Court in'the case of Queen-Empress v. 
that it bad been 
long settled by the decisions of that Court 


' that unless there was something to show 


the-truth of the former statement it should 
not be preferred to- the statement made. 
subsequently in the Sessions ' Court, 


that is to say, thére should be some- ` 


thing to corroborate that statement „on 
some material point. I. do-not' see in 
what better. way the statement made by. 
Musammat Nihali in the Committing 
Magistrate's Court can be shown to be 
correct than by the proof of a former 


statement made by her to .the ‘samé: 


effect. The part-of the statement (Ex- 


hibit P.F.) on page 5, lines 31 to 49 of - 
'the paper-book, corrobortates the state- 
ment made by her before the Committing , 


Magistrate, printed at page 9, lines .26 
to 40: No doubt the evidence of such 


"a witness must be received with great 


caution, and probably it would not be 
safe to base a conviction upon it unless 
it were corroborated by other: evidence, 


(D 1) 72 Ind. Cas. 529, - 16 L. W. 239; 43 M. L. J. 
229, (1022) M. W.N 0500; 31 M. L. -T. 175; 45 


MAT es- -A L-R (M) 20; 24 Or.L. J.. 
70. 205,4 O. W. N -120-14 Tad. i Deo. a] 


we” 


t 


in: 
the case asthat recorded at the trial 


X. nd 


. that the evidence of the witness Musam- . 


4 Cy 


‘ “doctor that’ there | was“bloèd, "on the, 
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dt^ is. dlear from. the evidence -öf the 


walls of Mam-.Chand’s , house in- which, 


: the’ body was found buried: It is also 


' proved that -Mam Ohand falsely stated 


*. ‘that Bhiman had. gonp away to Delhi. 


Ua RY BeDe, os 


, 


_It.is further proved that afew days later 


.Mam Chand’ absconded from the.village’ 
and-was not seen again for more than. 
.18 montlis.. He and €Bhiman were liv- 


ing together'im the house ‘where Bhi- 
man's dead body was found buried, and 


~ ib cannot bé believed that Bhiman, could 


“privy to-it.. 


have, been. murdered, and his body 
buried there without Mam 


~ I therefore;. consider ‘that ‘there ‘is ' 


- ‘ample evidence. in this case on’ which 
“to, base’ the. conviction “of. Mam . Chand 


for. the murder of Bhiman, and Iwould 


accordingly dismiss the appeal and 
- confirm the sentence of death. — .. 
. Fforde, J.—I agree. >  — 
' Appeal dismissed. 
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` CALCUTTA HIGH COURT... 
| “ORIMINAL Revision No..197 of 1924. . 
DU 7^ April 16, 1984 ^ 75000 
'resent.:—Mr. Justice Greaves: and 
"^ "UMr.Justiee Duval. ^ . 


PE 


. DWARKADAS HARIDAS—PzrITIONER 
EPA to ; E 


` versus XE. 
: v. Mr. AMBALAL GANPATRAM— 
Pig E . OPPOSITE PARTY, a 
Criminal Proceduré Code (Act V of 1898), as. 54, 
60, 61;, 171, scope of—Magiwtrate nding bail 
‘accused on. Police request to appear: before 
„another . Cowrt—Order, propriety ^ of—Criminal 
breach of trust---Offence where triable. E 


^-^ "The precautions: laid down in sections 51, 60 and 
':8Lof the Criminal. Procedure Oode seem to be 


‘designed * to . secure that within not more 
'than,24 hours ofthe arrest of an accused person; 
„aome: Magistrate’ shall have "seisin of .what is 
going dn and some knowledge of the nature of the 
' charges against the accused, however, incomplete 


' . the information may be. [p. 133, col..1.] < PA 


AS UN 


. The Secretary of a limited Oompany carrying on. 


"business at Ahmedabad presented a petition’ of. 
complaint before’ the Deputy Inspector-General of 
Police of the ‘Poona Oriminal Investigation Depart- 
ment against one D., alleging that D. as com- 


mission agent of thé ' Company ‘in’ Oaleüttà com- 


‘mitted criminal’breach of trust in respect of sale 
;proeeeds of the’ goods belonging to- the-Company, 


a 


D 
ua 


"Magistrate, Ahmedabad: On D applying’ for; bail 
P ed Spa 


[A , Cal "wh 

Ohand being, Calcutta "where 
DE. ' -eal 1] E P ox he : 5 ] 

(2) that the Ohief Presidency: Magistrate ought ' 


‘at Ahmedaba . 
the matter.. Ambalal Ganpatram had the 


Es 


-331 


eo 


LED Sr " E 4 ed 
“lhe O. J. D. Officer . appointed |: to.. investigate 
Wi 


into .the ‘matter ‘obtained : a’ séarch *. wa, 


from a First’ Olass Magistrate ‘at’ Ahmedabad > - 


for the books and .doguments; came ^tó' 'Oalcut 


~ and in execution thereof:todk. gharge.of-the beo i 
„ete from the house and ‘office A a eee ey: 
a search list. Having arrestéd D anilar hapy 

i aroia - 


' Code, he produced him, before the eae ` 
6. 


visions of section 54 of ' the 
Magistrate, Calcutta, asking- that D- might’ 
forwarded under proper escort to:the Firgt Class 
the Chief Presidency Magistrate for 
Rs. 50,000 “to appear before the First Olass Magis- 
upon moved the High Court. : |  ,. =: ae 
Held, (1) that the charge. was triable only in 

) the offence alleged under section 

409, . Penal, Code, was ‘committed, [p. 133, 


, trate, Ahmedabad" on. the date specified. D. there: 


to have refused to act on, the mere: statement af 


thé’ investigating Police Officer :but’ should have - |’ 


required him to produce a warrant from Ahmed- 
abad, releasin, in the meantime on-'bail to 


appear when called on before himself. [p. 133; coL 2.] 


- Rule against an order of the Chief 


Presidency Magistrate, Calcutta, ‘dated . | 
the 6th March 1924. . . ] ‘ 


Mr. Jackson, Babus Narendra. Kumar 
Bose and: Satindra Nath 
Petitioner. eae 

Mr. B. L. Mitter, for thé Crown... 

. Babus Tarak Nath Sadhu and Bibhuti 
i. „JUDGMENT. ; . 
Greaves, J.—One Shantilal .Lajja- 


„Bhusan Saha, for the Opposite Party. «. 


E: ; shankar, the Secretary of a limited Com- 
` pany carrying on business at Ahmedabad 


in the Bombay, Presidency, . presented & 


. petition of complaint in,I. think, Febru- 


ary or March last before the. Deputy 


` Inspector-General of „Police of the Poora ` 


Oriminal Investigation -Department of 


.the Bombay Presidency against Dwarka- 
‘das Haridas of Calcutta, Ambalal ' 


Ganpatram, an Inspector of' Police, 
the O.I. D. Poona, was directed by, the 
Deputy ‘Inspector-General < of Police, 
C. I: D., Fount to get the case registeréd 

and to invegtigfte into 


complaint recorded in the Police Station 
of Kalupur in Ahmedabad City and 
took up the invéstigation. The complaint 
was filed by the complainant a8, repre- 
sentative of the limited: Company and on 
its behalf. The complaint alleged that 


Dwarkadas had been: actirfg since 1990 


, 98 commission agent’ of the Lpited- Com, 


D 
E 208 


Mukerjee, for the | - 


: EC 


«pariy -and 'that-as such he was entrust- 


, ved with. yarn and cloth’ bales belonging’ 


"to* the “Company for gale ‘at Calcutta, 
."th&t' he-was responsible. for the value 
"ef the goods sént and thatit ‘was his 


"duty. to ‘remit.the, money representing f 


‘the value of the goods sold and to retain’ 


. ‘ethe. unsold.*b&lance of: the goods. It 


| further alleged that Dwarkadds in July 
1922: professéd' with: the’ sanction’ of the 
' mill's -agent (who was- one Lalbhai 


i "Tricumlál) to have ‘made a contrart for. 
‘the’ sale of 601 -bales at certain rates” 
, 1which:he intimated to the Company bya” 
;"léiter-of the 24th July 1922 and that in" 
"Pursuanée of ‘the intimation the Com-. 


'ipany ‘despatched 595 bales between the 


“st, ‘August ,1922-and the 23rd November. 


“1922 “and : “that Dwarkadas submitted 
(atóók- shéets - from time io time acknow- 
"ledging receipt of the 595 bales in pursu- 
“ênce of the contract. 
. It further alleges that the accused was 
"responsible for . Rs. -2,97,299-15-8, the 
*value `of" the “bales but that with ‘the 
. ‘eintention of causing’ wrongful loss to the 
` "Company-and wrongful gain - to himself 
the accused” represented. ‘tothe Company 
‘that ‘the: person “who had “contracted to 
“parekan the bales was unwilling to take 
delivery and‘‘that’ thereupon it | was 
Jagreéd that the contract: rates-were to be 
_ seharged ‘for’ 300-bales and for the balance 
"the Tevised ' rates ‘but liat the accused 
refused to: ‘give ‘the háme of' the contract- 
‘ing -‘party," that the accused later repre- 
“sented that'the contracting party refused 
“to t&ke'delivery and: that he must sell 
..by "public auction or private contract 
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‘and 


Toc 
x 


da JA 


“reduce' its' rates. “The nan then kag 
"charges: dishonést--and: fraudulent’ imis-, an pur 


appropriation by: the accused ófa" sum, 
of Rs. 67,017-13-3 ‘admitted by the aceus- , 


- ed in his accounts to have been recéived : 


and charges him ‘with an- offence under. - 


“section 409 of.the Indian Penal- "Code : 
“and with such ‘other offences ‘as iB 


be disclosed in the evidence "and.- üsks- 


"for seizure of tle: bóoks of account re- . 


lating to’ the sales and of other books: 
ocuments bearing: on the ‘case; for 
the arrest of the accused : dn ‘respect of. 


‘an ‘offence under: section “409, Indian ' 


‘Penal ‘Code, and 'that-a Police ' Officer. ^ 
‘may be deputed to Calcutta: ‘for the’ pur- NE 


pose. 
Ambalal Gen an states’ that in the 


‘course of the investigation he examined 


the complainant; Lalbhai Tricumlal ‘and 


other’ witnesses at ‘Ahmedabad and the - ~ 


correspondence and- aceounts. “On the 
Ist March, he obtained a search ^varrant 
from a'First Class Magistrate at Ahmed- 
abad for the books, documents, etc.; and ` 


came to Calcutta "and in execution’ `” 


thereof, took -charge of the books, ete. 
from the house and office of Dwarkadas 
after making. a search list and arrested - 
Dwarkadas- under -the- provisions of sec- 
tion: 54, 


6th before-the Chief Presidency: ‘Magis- . 
trate asking that hé might -be forwarded 


“under proper - escort’ to the First Glass. . 


Magistrate, Ahmedabad.. 
In making 'the: appliéatión: Ambalal. 
Ganpatram produced a'letter in the fol- 


“ lowing’ terins:—- 


“and that’ he ‘subsequently reported hav- ;'To 


. fing’ effected private sales of 313 bales 
and , „Public ‘auction of'5 bales,’ that-the 
“decused ‘according to his acounts had 


received : Rs. '2,53,314-2-O ` for "thé 595 , 


“bales and» had: remittedeRs. 1,86,296-4-9 
- only, :fhát,on'the 13th “February 1923, 
the accused: ‘sent’ what purported. to be 
7a copy -of the original'contract signed 
“by one Ram ‘Chandra * Baijnath. “The 
„complaint further. allegéd- that in -July 
. 1922, there was no "Such firm in Calcutta 
and that-it-was a'fictitioig name ‘and 
cthat the''acéused "had ' put forward ` '& 


"bogus. contractiig party and ‘thereby : 
‘induced ` ne eae to révise ‘and 


The Chief Pr ešideney ‘Magistrate, 
; Calcutta, 


' Bir, 


I have the hende to ‘report: et’ AE ac- 


cused Dwarkadas -Haridas "Who is ‘want- ' 


ed in the marginally noted* casé of Kalu- 
pur Police'Btation in Ahmedabad City: 
was arrested by me at Nos. 167 - “and 168° 


: *Emperor v. Drake Tarik Shares >Crimi- 

- nal “breach” of “trus as~ dn "gj CAPE of. 

~ Re, 78,813-12-3. eres *409, bna! “Gode. i 

* Case No. 30 of 1924 of P. 8. RSEN khan 
. (Bd). L, ph BRE. 


D 


hi "oth Max, 


‘riminal ‘Procedure: Còde, on... < 
the 5th March’ and produced him.on the . 
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a Chitpur ‘Road last night: at 9-36, p. Wee Ts think”. as I. ms. o: said, that: 


I therefore, . produce the,’ ‘accused. before' - "thécorder ofthe Chief Presidency Magis 
> your’, honour » and pray that he- may.be; trate "was, wrong and'. I:thirik. That. he he: 


forwarded, to the First Class Magistrate : should: have- refused: to' “act: upon! the 


| of "Ahmedabad under profer escort., . mere statement: vof the- investigating . 
i I haye the honour to ben E Officer but: required him to: pró- = 
Bir. v` ps düce a warrant from, Ahmedabad, releas~" ,” À 
Ru Your most obedient servant; ` .ing:Dwarkadas in the meantime; òn’, bail - 
Bd) AMBALAL. GANPATPAN, _ to appear: when - called’ on.before- himself: 


` Inspector, , C. I, D. Poon&, If. this! course: had been.adoptéd it is ` 
` 6th, March: 1994: : accompanied. by. various: safeguards, for’ 
5 JD A applied for bail to the Ohief. the, Police Officer. would; haye had to' 


- Presidency ; Magistrate who: made tlie fot, - satisfy the - Court issuing , the avarrant 


lowing. order on the 6th March. > òf the nature of the offence charged. -and . 


"^ “Accused Dwarkadas Haridas.. Petitisa: , that: it could.be enquired into- and tried! — 


for’ bail: - filed. Grant bail Rs. 50,000: to, im Ahmedabad. The-Oourt: would: ‘have ^ 
appear. before the’ First Class. Magistrate, .' 1o 80. decide bearing in mind the “pro-- 


' Ahinedabad on 16th March 1924. Sec-. - visions of. section 177; Criminal Procedure 
` tion 409, Oriminal Procedure Code.” . “Code which. provide: that. every. offence . 


I do no not think that the Chief, Pre-, shall ordinarily be enquired into and tried 
sidency Magistrate; was right in, making, by a Court within the-locàl limite of 


this, order. „There, is no doubt, het. whose jurisdiction it was committed. 
"under, section, 54. of the Criminal Pro- _ Various other questions were: raised. 


cedure Code a Police Officer | may, arrest, “before us--notably that the facts. show 


"without, Warrant in the. case of: a-cogniz- / that the whole “matter. yas. really. Gen c 


able: offence but under section 607 he civil disputé and: Tiot-of.a criminabnature, 


. is: bound without unnecessary delay: to. I think there.is considerable force in this 


- take. or- send: the. person . arregted- before, contention. having regard- to the:previous 


, seem to me désigned: to seciire that withia, "noticeable that for the -purpose ofi these - 


` the ;Magistrate and. under:section 61.this,; dealings : between: ’ the. : Company and ` 
. must, be. done within 945. hours... ‘Ths, Dwarkadas and between’ “Dwarkadas and 


precautions laid: ‘down in: these &ections | Lalbhai and “the Company... 1t. is ton 


^ 


not more than 24 hours . some, Magistrate; "proceedings. thes: complainant ‘accepts. 


shall hava. seisin., of what is. going .o1 : Dwarkddas’ accounts’ us. correct aud ; ii. 


xau 


gating Police Officer is “the only perso, “Calcutta „and presumably '. “with » his.’ 
“so far, Gf we except the Deputy. Inspector; ;. knowledge and.assent:', This ‘Appears to 


and: some. knowledge of the nature of the, would appear. from: the ;letter of the: Ath 


' charges against thie accused, howeve-, July. 1922 from Dwarkadas to-tho Com-; 


incomplete * the information may be. E The. pany which is exhibited, to "the. complain- 
order of the Chief: Presidency . Magistrate, ant's ‘affidavit that the contracts. referred... 
has, given the, go-by-to any. such - safe-,.to.in the. complaint were made ' when, 
guarda.. "Ambalal Ganpatram, the invest, .Lalbhai, ‘the , Company's “agent, was. in - 


General of,.Police,, C.I. D., Poona)who, give.the.: go-by ip" a"good^ deal ofthe `: 
knows: anything about the matter and it; complaint. and: tò: do.' away.. withe any. 


' does-not seem to ine right, or in conso- ' question : ‘of. “cheating. , Thèse? thatters. . - 
-nance with the provisions of the Crimingl: certainly. raise . an- apprehension that.: 


‘Procedure: :Code, that. on his, niere "ipei; these, proceedings: are, being. used to:put: 


dixit Dwarkadas should be, hailed from, pressure. on-:Dwárkadas.".and., that the 
Calcutta to. Ahmedabad to answer a' Oriminal .Courts.. arg. being invoked. in. 
charge under, section’ 409, . Indian Penel, ‘respect of matters. which ` should. have. " 
Code, whichupon the facts. before us in. been. litigated ‘ih’. a;civil Bus on. the 
accordance with, the decisions of t.s’ Original Side of thig Court.. 

Court is, triable only -in Caleutta- where. In the view. we take:it-is nor necessary’ 
the ‘offence ‘ ‘alleged’ ‘under, section; 403, for'us tò decide Ahis question and'I:feel: ` 


min Ponal- Pode, s WAS, copunmitieds,, .* BOME. doubt as d our. D tå i 


> 


' 
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*'Bó- in 'these proceedings: One other 
, matter.I should refer ‘to, namely, ‘that 
it is said the facts disclose a case of. 


_ cheating: which under the circumstances. 


' "would.be triable at Ahmedabad. This 


we need not pursue as all along the 
offerice charged in the complaint speci- 
` fically and upon the facts has not been 
.one of cheating but of criminal breach 


~ of trust; moreover it looks, if the letter 


' of the 24th. July 1922 is accurate that no 
question of cheating. arises. ‘For’ the 
reasons already stated I think the order 
ofthe Chief Presidency Magistrate ig 
.wrong “and that it ‘cannot stand and 
should be, set aside and the bail bond 
cancelled. Zu 

Duval, J.—I agree. . 
K, 8. D, ` Rule made absdlute, 
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D 
` 


and that the balance should be 


OP ope = 
paid to. 


Narotam Sahu to whom Ram Nandan, /"'. 
already owed Rs. 65-11-0. No mohey.. °.’ 


ETE 
[on 
Perel 


E 


was paid to Nargtam Sahu, and accord- . ^,^ 


ingly Ram Nandan ceased to work for . c; 


the applicant. On these facts the.learn- . *.. 


ed Magistrate found that the-charge 


made, was vex&tious ‘and’ accordingly- if 
ordered that the applicant should: pay. NS 


Rs. 20 as compensation. ' ~, 

The facts as found by the | 
Magistrate are not in dispute before mie; 
It is. however, urged that the' provisions 
of section 2B of the Act have not been, 
complied with. This section. provides: 


that in cases where the Magistrate con-: .' 


siders the complaint to have been frivo- , 
lous:or vexatious, he should call upon the: 
complainant to show cause why an order 
for compensation should not be passed : 
against him. If after having considered ' 


such, explanation he considers that com- ME 


. pensation should be awarded to the de- 


' ALLAHABAD HIGH COURT. 
OniMINAL REFERENCE No. 258 or T923. - 
a: .. May 9, 1923.. . é 
Present :—Mr; Justice Daniels. 
. EMPEROR—Prosscutor 
versus — e d 
KHAN—Oppostr PARTY. 
. Workman's Breach of Contract Act (XIII. of 
1859), s. 2 B—F'rwolous or vexatious complaint— 
Compensation—Notice to show cause. 
' An order under section 2B of the Workman's 
Breach of Contract Act directing’ compensation to, 


be paid in respect of a frivolous or vexatious com- - 


plaint cannot be legally made without calling 
on the complainant to show ‘cause against the 
order. . . " A mee 

Reference.made by the Sessions J udge, 
Benares. 


REFERRING ORDER.-—This. is 


. an application: for revision of an order 


-passed by Babu Shri Krishan Kumar: 
Sahib, Matzistrate, First Class, in a case 
under Act XIIL'of: 1859, as amended 
by Act XII of 1920. The applicant ` 
made .a complaint against Ram Nandan 
under section 2 of that Act on the ground 


“that” Ram Nandan had seceived -an 


. advance of Rs, 70 and had abandoned 


* “his work without re-paying the advance. 


‘The learned Magistrate held'that the con- 


tract was.that Rs. 4-5-Q of the advance of : 
Rs. 70 should be paid.to;Ram Nandan;: 


Li 


. fendant the Magistrate is to,make an 


order awarding compensation,: and, to 
give his reasons therefor. 


learned 2 


In thé present case it is clear that this: “J. :- 


procedure has: not been followed. The 


order for ‘compensation is.an' integral 
part of. the judgment, and it seems clear". 
from the record that the first -intimaticn - 
which the complainant had was the order 
directing that ccmpensation should be 
paid. Nor are any definite reasons'givcn - 
for making this crdcr, although it^ is 
true. that a perusal of the judgment 
as a whole clearly shows tke reeecrs 
which must have led the learned Magic-’ 


trate to his decision. It is clear that the ..: ` 
order ccmplained’ against, being. made `` 


without the complainant, having had an. ` 
opportunity of objecting, and’ not’ being | 


accompanied by a clear statement of. 


the reasons which induced the Magistrate ' 


to make the order, is illegal. Accord- 
ingly under section 438 of the Code of * 
Criminal ‘Procedure, I send the record - 


he 
DE 


L3 


Y od 
yous 


» Dh 


to the Hon'ble High Court for, orders, -. 


with a recommendation’ that the"order- . ~ 


directing the payment of Rs.: 20 compen- 


sation be quashed. . 


ORDER.--This is a Reference by the .” 


learned Sessions Judge of Bénaresin a `’ 
‘case under the Workman's’ Breach, of'.. 
Cantract Act, 1859; as -amendéd. by Act” 


"E 
tx 


t 


E [us 
gt Ü Wa nur 
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XII of 19905"It-is-adiaitted that the ` 


Magistrate omitted, before; ordering the 
complainant to pay compensation under 
section 2B of the. Act, to call on him'to 
, show cause, ‘I accordilgly set aside she 


‘ order of compensation passed'and direct; 
the Magistrate to-do now what he should” 


have done in the‘first instance, namely, to 
call upon the complainant to show, case 


why-he should not-be ordered to 2ay ' 
compensation, “The Magistrate will then - 
: pass final orders after ‘considering any ~ 


cause that may- have been shown.. ‘The 


amount of compensation, “if already dé- ' 


: posited, will remain in deposit pending 
the decision of the case. 


EBD! Revision allowed. 


 QUDH JUDICIAL COMMIS- 
ik SIONER’S COURT. ` 1 
CRIMINAL APPEALS Nos. 63 AND 64 _ 
2.0 “OF 1994. ' 
-` March 17, 1924. x 
. Present: —Mr. Neave, A. J. C, 
. and Mr. Kendall., A. J. C. - 
: PARMESHWAR AND ANOTHER—ACCCSED 
S —APPELLANTS 
. "versus i 
: EMPEROR-—CosPLAINANT— RESPONDENT. 
` Approver, evidence . of—-Retracted. confessien of 
co-accused— Conviction or, murder 
corroboration, necessity of. 
Tt is unsafe to convict an accused for murder 


on. the testimony. of an approver and.the retracted '' 


- confession of a co-accused, especially when they 
, are in conflict with “each other and there is no 
independent corroboration. [p. 187, cal. 1. 


“INDIAN CARS. 


" .cognised'it with certainty. 


independent . 


Appeals.against an order of the First. 


‘dated the 12th January 1924. 


, Messrs. St. G. Jackson and R.-F. Baha- 


"duri, . for the Appellants. 

The Government Pleader, 
Crown, 
JUDGMENT.-Debi Din Ahir and 
" Parmeshwar. Pasi. have been, convicted 
- by First Additional ‘Sessions Judgs , of 
. Lucknow under'section 302, Indian Penal 
Code,: and - sentenced to ‘death. - They 
appeal and, thé’ record is also before us 
for confirmation of the- Genten 


! 


for the. 


NU 


4 


‘ghe bad” herself sewn on io it. E 
‘learned Counsel for~the appellants has .... 
questioned the idéntification of tho corpse 
.but we. do’ ‘not think that there is any ` 


` þer.. 


EEI 


| The 2ase for the: TE was that 
these zwo men. along with Rain Bakhsh 


Pasi end Kallu Jul&ha had murdered 
one Lachman Pasi. The, motive for: 
the crime was alleged to be that'Par-: 
meshwar had been carrying on an intrigue 
with Kusammat Jasoda who had for some * 


. years been living with Lachman as his | 


wife. Lachman discovered their relations ` 
and forbade Jasoda to meet Parmeshwar 
any more.. The latter determined to get 


Tid cf: Lachman. and persuaded the 


others to join in making away with 
him. The crime was committed: on the 


` night: of, the 8th of Beptember but was | 


not discovered till the 12th “when & 
corpse was found floating, in à well at 
Beongi Purwa «and was 
Lachnan'8 by. his. brother -Bhagwant. 


. The body was too decomposed for 


BAN .recognition-and Bhagwant ‘was 
only able'to state that ‘he. believed: it 


to ^ that of Lachman but was nbt. sure. | 
. Later on - 


in Court’ he beG&me ' more 
positive and declared that he .had .re~-. 
When found © 
the kody was wrapped in a ‘sack and 


..was clothed in a dhoti and- angaucha. 


These .have been identified as Lactiman’s - 
by Musammat' Jásod& who, claimed to“ 
recognise the former by some holes 
which she. said had’ -been’ caused by 
burniag aid the latter by a pateh hich 

e 


sufficiént reason to doubt-that..it is that 
of the missing man. The 
obtained by: the 'Poliee was from the 
witness Sohan Lal who -informed; the, . 


- Bub-Iuspector that, he had seen. Parmesh- | 
Additional Sessions Judge at, Bara Bańki, + 


war end Debi going: towards the -well | 
where the boty was afterwards found 
at 6 gharis after. dark on, *he.night of 
the &h September. Parmeshwar, and 


Debi were' arrested’ on the 15th'Septem- ` 
On the following' day , Debi made . 
a ‘stasement which waa. recorded. under Er 
` gecticn.164, Criminal Procedure Code, By 


& Magistrate who afterwards committed 


-the.accused for trial ^ He, named three 
, other men. Ram Bakhsh, Puttu and Kallu 


as haying taken part’ in the- crime and 


> stated. Ahat SES “Bakhsh, mne js the” 


‘first clue ' 


identified as `) 


2 


. men Öf moré .0 


t. disclose: “the real, 


i ployer Lalta Bakhsh. 


Parmeshwar and ‘Debi. 
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father. of ,Parmeshwar; was, sent to fetch.” 
Tac! man, from. his house, onthe pretext 


' of: wanting him to join in committing, 
“a theft Ub may. "be mentionéd. here that 
~ Lachman: 
: registered” Pasis , and all the accused are , 
_less’ notoriously bad, , 


“and. Parmeshwar’ were both 


ch&racter., - In consequence; of Debi's con- 
‘fession- the other,men named by him were 


- arrested. ‘and, all flvo were sent up by the 


Police, “for trial.. Afterthe, first witness” 8 


stàtément, had’ been 


that df hà ; WAS given a pardon he would ` 
facts | of: the, ĉase. A. 
pardon jwae ten: ered to him; and he was, 
made, an, approver. Before the, Commit-,.. 
ting’ Magistrate Debi. retracted | the state- ` 
“ment. hich, Je had previously made, : 
andin the,’ Sexsions Court he ‘dertied , 
that, he. had, never made At. 
eds : that | he had been süfferi ing from. boils ` 
on, the foot at the time when the murder 
was committed and that he had been, 
implicated, ` owing to the enmity of. 
“Kunwar ‘Bahadur | Singh” ‘with’ his em-. 
"The Biib-Inspector^ 
arrested hini at’ the, instigation of Kunwar., 
Bahadur and the latter 1 made him drunk , 
just before. he.was taken to, the Magistrate' 8- 
house.. As “has , been, remarked- by the.’ 
learned Sessions Judge ‘the, case hingés ` 
on the. value: to be placed. on the evidence, 
of Putin and'the ‘retracted confession. 
of, ‘Debi. ‘ The only corróboration of these, 
consists dÀ the évidence of Sóhan Lal, 
of  Müsainmat J asoda and of one Thakur’ 


` Prasad; who deposes’ to having seen Debi,‘ 


. Parmeshwar and Lachman going together. 
towards the south from the direction of 


MauzaGaira 3or4 gharig after night-fall.: 
. The learned J udge has consider ed that this ` 
is, qufficient,’ to. bring the crime home to: 
' Parmeshwar and Debi “but has acquitted’, 
these. Gtheretwg, We ‘are unable to agree , 
with this view, The learned Judge him- 


self, admits 
has little | ‘value for the prosécution. 
„differs. in^ one important. particular from 


at the confession’ of Debi 


z the, statement, of Puttue in’ that. Debi,’ 


asserts that it was Ram Bakhsh who’: 
fetghed ` ‘Lachman from. his house while 
according. to Pifttu this “was done by. 
"This. assertion’ 
is, in, Oud. With the, ‘statement, 


2^ 
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recorded by the | 
= Committing, Magistrate Puttu, announced ` 


_ He plead- ` ; 


It, 


T. 


[sse s 


Thakur: on that Xs saw ; Debi; Pas 
.meshwar and Lachman, going. along: - 
together. Further another very suspicioug : 
. circumstance, referred. to by-the-learned. 
Judge is that Bebi volunteered. the’: 


information that - while he and panes S eS 


‘War were going towards. the , scene of. 
the murder they. pet. Sohan Lal. - It’. 
„Will be remembered that it-was from 
Sohan Lal's statement -that-he had seen 
Parmeshwar and Depi, together, that 
‘night. that. the Police obtained their.first, .- 
clue: .In their account of the ‘murder 
, Puttu, and Debi agree very closely. They; 
. BR. that Parmeshwar struck.at Lachman's . 
‘neck from behind. with a ‘banka, ' that 
Lachman, stood up, thatthe rest of them 
at once flung themselves upon him and 
that Parmeshwar then struck him a second 
"blow on the neck.. According . to Dehi, 
however, this was sufficient ta “kill Lach- 
man, though Parmeshwar after adding 
in his first deposition the detail that 
"the neck almost left the trunk” goes 
;on to. sayy ‘fave . threw him - down ‘and. 
pressed him ‘till hedied:™.- : 

Both: statements agree’ in this that only 
two blows were struck with the banka.’ 
The medical: evidence, however, shows 
, that there was one ~wound:on: the tip‘ of 
‘the right shoulder and a- second-long one : 
&cross the front and the upper -part of 
ihe neck which in the-opinion of the. 
, Civil Surgeon was probably the result 


‘of .two cuts. ' . From. this it would seem ^... 


"that actually three blows müst have been’ ` 


dealt though no’ doubt to ‘the’ lay ‘éye 
only two would have been Apparent. 


This would.seem to. indicate that ‘Debi | i 


„and: Puttu were not- describing what. 


they had actually seet, but what they... - 


might, have been expected to see. Again 


in cross-examination in the Séssions, Court, 5 


Puttu said ^ Laahman's ‘neck. was. half. 
cut through by the first. blow”, but as 
we have seen the first -blow- must have 
been that which fell oh the tip of the 
‘shoulder. Further on Puttu definitely , 
stated “ Lachman was not 'hit.;except , 
with the banka twice.” * d are. ~one , 
-or two curious yariations, in, the two 
statements- made by Pate Beton the,. 
‘Committing, “Magistrate he, said that the 
first ` roposal, that he should join in;8. 
muet er was made, to. him, ab noon... LA 


4 oe d 
H 


vol. 8j]. 


crime was. committéd that very: same night. :. 
In the;Sessions Court he said.in examina:. 


tion-in-chief that the first, suggestion was ' 


made the day‘before the merder and that: 
he at first refused to take’ ‘part in it. ae 


cross- -examination he stated that it was n, 


afternoon 8.days, before. thg, murder that: + 


“he was first approached, and deniedthat , 


"sed the plan for, the murder: 
. Jasoda's evidence has been relied- on -to 
prove-the liaison which has been. put for- . 
ward asa motive for the murder but in . 


à 


- chance.” 


-ignored 


he thén.refused. Three. days , later they: ^ 
had another meeting in a lane and discus-. 
-Musammat . 


the Sessions Court. she denied that such 
a liaison had ever existed. No doubt this 
change of front.mày, be due, as- suggested. 
by the learned Judge, to-a desire to shield 


f Parmeshwar, but. it has the effect of con-, 
siderably diminishing the value, of her. i 


evidence.. The inherent improbability of ` 


the story.that Parmeshwar should have 
: . been selected ‘to persuade. ‘Lachman to: 


join in animaginary theft only a short - 
time after Lachnian had: detected. Parme- 
ghwars.-intrigue with his wife.has been 


commented. or by the learned Judge. One : 


very curious fact about the confession of ' 
Debi may be mentioned. This is that, 
though, it was recorded by.the Magistrate ` 


. who, afterwards committed the case that 


officer: -evidently attachéd so little import; - 
ance to it. that hé did not even questian 
Débi about it when -recording his státe- 


‘ment in Court and the , prosecution — 
The, confession |, 


it. altogether. 
was only discovered as the „Juge says, 
d during the trial more “or less by 
Another detail in Puttu's state- 
ment which points to a desire: to. secure’ 
the ` corroboration. of Sohan Lal is his ` 


story that when -they were all-on their, 


way to the place where the.murder was 
committed Parmeshwar and; Debi: went 
round by kaura chauki. Puttü himself, 
admitted’ that he did’ not know why they : 
should “have ,'done this. and: ‘the only. 


possible explanation i is thatit- “was ‘to give ~ 


them an ‘opportunity of ‘falling i in, with: ^ 
Sohan Lal. We feel. grave doubts: as to 
the statements of both Debi’ and Puttu: 


and'we'do not consider that the corrobora- - 


tion. forthcoming,’ is all adequte. We, 
accordingly, allow the appeals of. Debi, - 


N^ ae e 
YU s 
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VARAT: LALL v, EMPEROR, : i p : 
Parmeshwar and., Debi and ; that : the. “andi Dada sahana set aie their: conics: 


„tions and sentences. and.direct that, they 
«be ‘set at liberty. 
QD IM Appeals:allowed. 


E - Ru 22 


f CALCUTTA HIGH: COURT: 
CRIMINAL | Revision No: 132" or 1924: ` 
! . April 15, 1924. i 
-Present —Mr. Justice Greaves and: 
Mr. Justice Duval,* : : 


l » `, VARAJ LALL—Aoovasp— 


. PETITIONER |” 

v versus. . 
-EMPEROR-— OPPOSITE Pine £ 

‘Motor „Vehicles Act (VIII of 1914),-8. 11, rules 


dens we 


5 T under—Calcutta Rules; Part Ivi, d6— . naa 
at excessive” speed. Owner of “lorr. EC 
.abhether able . ` 


"ving.lorr 


Where a particular intent or.atate of mind; i8 not . 
'of-the essence of àn offence,& master. can be, made , 


: bee liable for, his servant’ 's acts, if an ‘act is + 


"expressly prohibited, but- not. otherwise,: and he 


“cannot be so made liable- if ithe, . act’ , provides for, erdt 


* liability. for permitting and. causing a certain thin ut 
unless it can be shown that the’ act. was done with’: 
‘the master's knowledge - and, assent, express ors 
implied. ` [p 139, col: 1. o. 
he owner of a motor lorry was: vprosecuted or On, , 
‘the ground that hé allowed.the driver of, the: lorry’ 
to drive at an excessive speed.. It ap ed that he ' 
was not in the motor: lorry 'at the time of the . 
alleged, offence and had cautioned the driver not,to E 
exceed the regulation speed -and to drive with due, 
care and caution: 
Heid,' that “in the circumstances of; tha case,- 
having: regard to-the terms of'rule 3 of. Part H- of. > 
the Rules regulating Motor: Vehicles. in. Calcutta, .- 


made under section 11 of the Motor Vehicles Aot, - j 


the owner was_not, liable.. [p. 139, col. 1. 

Edward Thornton v. Emperor, 9 Ind.- “480; j 
38 O; 415, 15.0. weni Bia 180, L. J. 335; 12: Ore: : 
L.-J. 89, dissent 


` Rule against the drder of. the, Additignal, 
‘Presidency Magistrato, Caloutter, dated, . 
the 12th February 1924: 

‘Mr..P. C.» Mittet" and.. Babu: Kshitish., 
‘Chandra’ Chakrabutty, for the Petitioner, ] 

£ ‘JUDGMENT. : `, 

` Greaves; J.—TH petitioner is' “the T 
“owner -of mofor: lorry. No.. 630: -He - 
, Wás prosecuted’ on .the?, ground; that: he. 


` allowed.the driver ot hé: motor lorry. to. ; 


“driya it, at an ; excessive speed. at 5-30 in 
' the evening, of Mig r October: Jast; on. 


T » 
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“in. Calcutta framed - under 
'geetion 1l of Act VIII of 1914, the 
Indian Motor Vehicles Act, 1914. ^  '- 

The petitioner was not.in the motor 


: lorry at the time of the alleged offence and 


< IIand refers to Thornton v. Emperor 


` the regulation speed and to drive with 


had eautioned the driver not to exceed 


«care and caution. 
. The petitioner was, convicted . on 


“the 17th January last by the 'Addi- 


tional Presidency .Magistrate and fined 
‘Rs. 15, the driver of the motor. lorry 


- admitting that he.droveat an excessive 


speed. . . mE 
The Magistrate in his explanation 
relies on the provisions ofr. 8 of. Part 


“The Rule was granted on the ground 


` © that the petitioner was not liable under 


the circumstances. : . 
. Rule 3 of Part IL is, so far ns material, 


‘as follows:— 


^. “No person shall drive or have: charge 


: of, or cause or permit to be used, any 


“motor vehicle or trailer which does not in, 
all respects conform to these rulés, or. 


|; whichis so driven or used as to’ con- 


' travene any of these rules." - EE 


Rule 16 of Part IL is, so far a3 mate- 
rial, as  follows:—'"No motor vehicle 


- shall be driven at a greater sped than 


ten miles an-hour, if a heavy “motor 


car, and 8 miles.an hour, if the axle ` 
' weight of any axle of the heavy motor: 
, car exceeds six tons, or’ if 


: it draws a 
trailer.” $ Dt 
- In the' ease of Thornton v. Emperor 


**-(1) upon which the Magistrate relies the 


convietion was in respeét of an offence 
undeg rule 20 of the Rfiles then ın force 


' framed *under Bengal Act IIT of 1903 
_- which is almost identical with rule 19 


of the present rules which .is ‘as 
follows:— ` 0o o 2 
“No motor vehicle shall be driven reck- 
,lessly or negligently?or at any -speed -or 
in any manner which is likely to ondaager 


human life,or to cause hurt or injury to. 


any person ‘or animal or damage to ‘any 
(1) 9 Ind. Cas, 480; 38 O. 415, 15 C. W. N: 490; 13 


“OL, J,-335; 12 Or, L, J, 89, 


INDIAN CASES, 


due > 
- + rule 3 of the present rules. ~ 
Rule 16 -by itself, I think, would only ` 


" (2) (1896) 1 Q B..655, 74 L. T. 726; 44 W 


D 


-person, or which would be otherwisé than `- 
reasonable or proper with: due regard to: 
all the cireumstances of the case, includ- . 


i 


IN M 


3 


|^ 


“e. Lower Circular Road a iadya an PETR i anyo i 
. mitted an offence under r. 16 of Part“ II, coda carried Hipag weli oF op eye 

of the Rules regulating the use -of motor . 
^" vehicles 


Ld 


u 


ing the nature, condition and ‘use of the. " 
street or public place:and the amount of `’ 


traffic which is actually on it at the timeor .. 
which may reasonably. be‘expected to be |... 


on it." Bs , . 
‘Rule 4 of those rules was identical with 


make the driver liable as it only- contains 
a prohibition against driving at: a 


greater speed, than that stated. in the’. 


rule. Rule: 3,-it is true, prohibits the 


- causing or permitting a*motor vehicle 


to be driven in contravention of rule 16 
but apart from authority I do not think 


that under the circumstances of this case . 


the petitioner can be said to have 


‘caused or permitted the motor lorry to | 
be driven in contravention of rule 16. . 
, He was not in the lorry at the time and , 
he had cautioned his driver to observe the 


rules. '' : 


. ' The general principlesof law applicable 
“jin cases of this nature are stated-in 


Volume IX of Halsbury's Laws of Eng- 
land, page 235. EN 

“The condition of mind of a servant 
or agent is not imputed to the master or 
principal so as to: make him criminally 
liable. A master is not criminally liable 
merely because his servant’ or agent com- 


mits a negligent or malicious or 'fraudu- ' 


lent act. But in cases where a particular 
intent or state of mind is not of the 


essence of the offence, the acts or de-."-; 


T, 


faults: of a servant or agent in the- ~“, 
ordinary course of his employment may . 


“make the master or principal criminally 


liable,, although -he was not aware of 


such acts or defaults, and even where they — 


were against his orders.” 
The principle of what I may call vicari- ' 


: ous criminality has been applied in Eng- _ . ' 


land in cases under the Sale of Food and | - : 


Drugs Act, 1875 and in cases under the- ' 


Licensing Acts; see Commissioners of 
Police' v. Cartman (2) referred to in 


Thornton v. Emperor (1). In that case :- 


R 637 
18 Oox, 0, 0.841; 60 J. P. 37. — 5. 


Vol, fg) UN 
. EMPEROR 2. JWALA PRASAD, ' 
the licensee was absent when the PEN 


was committed, but therë was an. express "u 
prohibition } of the sale ‘of intoxicating . 


liquor to any drunken person’ and the: 


word "permitting" was ‘fot, used in the | 


section as. regards this particular offence. 
_ Similarly in the Sale of Food and Drugs": 
Àot, 1875, the prohibitio 


gainst particu-,- 


: - yta 
SINA LE ? 


| INDIAN CASES. 


EE 148. 
E - Due Hott 4 ane 
dt "nécessary to’ refer the, n matter toa Full 's 
Bench. ` 
, Duval, J.—I concur. 
TK. 80D HU man absolute. - 
N, H. 


Tg 


lar sales’ is absolute and the,word- "per- . . 


mitting" does not occur.. In Somerset v. 


. Hart (3), a ease'under- section'17 of ths. - 


Licensing Act, 1872: [also cited in 
Thornton v. Emperor (1)] there was no: 
i conviction of .the.licensee, in whose ab- ` 


seùce' gaming took place'6n the ground '“-- 
‘knew and connived he | 


that unless he. 
could net be said to have suffered gaming , 


- togo on; thé word “suffer” appears in the ;. 


section in question. ` In Somerset v. 
Wade(4) Tu cited in Thornton v. Em: 
peror (1), a case under ‘section 13 of 


the Licensing Act, 1872, there was no | 


: ‘one an eae in the sanie relation as master and 


: P hero, üietafore, 


ALLAHABAD HIGH: COURT. 
| ORIMINAL REFERENOE No. 265 of 1923. 
- May 21, 1923. r 
Present :—Mr. J ustice Walsh. 
: EMPEROR—PROSROUTOR 
versus | é 
J WALA PRASAD-=-Oprosirs Piney 
"U. P. Exewe Act (IV. of 1910), s. 64 (c)—Sale by 
one partner ¢ oit of a heures! partner, 
' liability of. 
. For purposes of agency two partners stand to Ue 


. one' of the partn 
convietion on the ground that there could : ' liquor-shop commits a P LR 


. be, no permission if: there ` was no know- “ 


ledge.’ 
The principle B should adduce from 


“the cases is that where a particular ` E 


intent. or: state of mind is not of the’ 
essence of'an "offenes a master can be.. 


: made criminally liable for his servant's’ 


acts if an act is expressly prohibited but 
.not- otherwise ‘and that he cannot be 
so made liable-if the aot' provides for. 
liability for. permitting “aid causing a, 
‘certain thing ' unless it can be shown’, 
. that the act was done withithe master's 
. knowlédg? and assent, express or im- 
. plied. 

In this view of the law I think the peti- 
tioner was not liable in the circumstances ` 
of this case, having regard to the terms of 
rule 3 and 1 think the conviction and sen-. 
tence should be set. aside and the fine he 
refunded. i 


Ti- “may bs said. that we are difer- 
ing from  the' view ' expresséd in 
"Thornton v. Emperor (1) and this may 
. be so, but- having regard to the fact 
that that- decision was given in respect . 
of the breach of a different rule fram- 
ed' under a different Act we: do noi think- 


(9 12 Q B. D. aò 53 L. J. M. O 77; 48 J. P.3 
: 1055 0 L. T. 452, 42 W. R. 399; 58 J. P, 281. 


wilful.breach ofthe license: - 


and sells liquor after prescribed hours, he does so ' 
as agent for“ the other partner who. is therefore . 
equally lable. 


en-Enpress v Tyas Ali, 24 B. 423; 2 Bom, 
52; 12 Ind. Dec. (N. 8). 815, Babu “Lal vi 


. Emperor, 14 Ind. Cas. 666; 34, A. 319; OA L. 4. 


233; 13 Cr. b. J. 282, referred to 
- Reference made by the. District Magis- As 
trate, Agra. 

REFERRING , ORDER. ies 
excise lizensees, who are partners in a, . 
'eountry liquor shop license, have been ` 
convietez-under section 64 (c) of the. U. P. - 
Excise Act, 1910, of committing a breach 
of the conditions of the license by selling . 
“liquor cut of the. prescribed hours, and - 
‘also „by. selling ` adulterated liquor. . 
One of the partners, Tika , was 
present at the shop when these offences 
"were detected. . It. is admitted , that. 
Jwala Prasad, - the: “other, licensee, 
was not present? and there is-no sygges- f 
-tion thet he knew anjthing eabout the . 
irregular sales. The Deputy Magistrate je 
' has convicted Jwala- Prasad: on .the 


-~ strength ‘of the ruling of' the Hon'ble 


High Court in Babu Lal v. Emperor 
(1). It ‘has been® argued before me 
‘that that rifling establishes only,.the 
liability of a master. for the act of. his ° 


- Bervant, ‘and’ that 'it;; does not follow 
1894) 1 Q. B 574, 63'L. J- M^ G. 126; us 


EE ‘Cas, 666; SEAL "319; 9 A: L.-J, 288; 14°- 


v4 
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ethat one, partner is, liable, for. th, acts 
of the other partner. 1 do not accept 
‘this contention. It seems. to me -that 


f 
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D 


would have “heen: very, angry. ` The... 


va 


vo a 1 19046. 


RENE. 


-~ ,? 


< Teal test, so far as agency, is concerned, . - 


one partner must he held to be liable. 
for the acts of the other partner. The. 


second Fpoint, however, urged before 
me in revision appears to. be valid. 
The important point in the -uling 
uoted, which followed the 
ueen-Empress v. Tyab AU 


cese’ of: 
(2) waa’? 


- that in:order,to establish. the, cffẹence- 


“under the :section of;the Opium Act 
'-jt. was not necessary to prove intention, 


"mens rea or. knowledge and thas the 


mere ‘act constituted .: the;, offence. “In , 


‘the present case, section 64 (c) cf’ the 
U. P. Excise: Act makes it an cffence 
ifany one, being. the holder. of a 
licence, wilfully does or omits to ‘do 


anything, in breach of any of the con-' 


^ ditions,of the, license. The use 2f.the 
word “wilfully” appears to me to make 
it clear that in order to-establisk this 


offence, it’ is. necessary to prove intention , 
or knowledge, and.on the facts found 


by the Deputy Magistrate’ there is. no 


such: proof -against ‘Jwala Prased. .T, 


- therefore, forward the record. fcr the 


. orders of the Hon'ble, High Court with. 


the recommendation that. the conviction 
of Jwala Prasad be set aside. 


is not,the nature of. the act, but the ss 

nature of the business. The nature of .. 
“the act is the test which decides. . the, 
‘criminality. If the, sale is wilful or uerus 
the ,breach of the" license ~is; »wikul.-«-'i 
‘then the servant has committed: anc: >! 


x 
n 


E 


offense. But. thé ‘question. still remains Loge 


whether his‘ master..is, liable, and in. " 
“all these quasi civil transactions, which ; . «: 
. are really questions of contract, the ^ . 
that. the - 7 


view has. always been Held 


“v z 


Legislature intended ;that; the maxim. = '' 
making the superior answerable Bhould , , 


apply to sales which are carried through 
in. breach of the conditions of the à 


‘license by, a. mañ- whom , the , master 
“bas put in the shop; for the purpose of; 
selling on his’ behalf and.for his profit, ,. 


and, therefore, if the' mau "who. actually 
took the money and transferred -.the . 


liquor to the purchaser had ,been..a . m 


servant, Jwala would have been answer- 


able as. his master. ` The law of partner-,. 


Ship is merely a branch of, the aw of 


agency, just like the law: -of master ? 
‘and, seryant, and for this purpose two |: 


partners stand to one another in^ the . 


same. relation as master and. servant, ^ 


-This was a wilful -breach of the license. 


ORDER.—I do not-agree with. the It was committed. by “Tika Ram as. 


. District Magistrate.,.Mens -rea has 
nothing to do with it. “| | 
true that, the section requires & wilful 
breach of the condition. A. man may 
accidentally commit--a . breach. 
example, if a ‘man’s watch: was five 
minutes slow-a&nd-he sold liquor at 
two minutes.to eight by’ his own time, 


-It is quite. 


‘and it turned out to be two m-nutes' 


. past: eight by the right. time,’ that: 


would’ not'be a wilful- breach. 3ut^a 
sale isea sale, and I*have no; the 
slightest dbubt that the servant intanded 
to: sell the liquor and: to take the money 
. for it, and. if'he pocketed: the money 
: and refused to hand..it over tc’ his 


aster and aid that it was an acci-- 


dental- sale and. not-*& wilfyl sale, and; 


"EE 


agent for Jwala,the other partner, and 
in my opinion that , makes, Jwala equally 
liable, and the Magistrate was right. . 
I see no reason ,to interfere 'and.I 


For ` direct the record to be returned to the. 
‘District’ Magistrate. I^ may: add that- 


T agree with both the cases which have . 


“been cited, namely, Queen-Empréss v. 


Tyab Ali (2) and, Babu . Lal v. Emperor . 


(1). It is.hard on Jwala.if he was on 


bad terms with Tika Ram and objected., 
to this class of illicit dealing, but: if 
he can prove that, he can press for 
the |recovery of his-fine* from Tika 
Ram,l' think, in the. taking. of the 
partnership accounts. Let the record: be 
returned. LEE Vm 

K. 8.-Dy 


‘therefore, the money did.not belong tos”. ECT "ed n nd 


*the-master but to the gervant, the master: 


(2) 24 B. 423, 2 Bom, L. R. 52; 12 Ind. Dee 
.815.- i : 


M pu] dr 


era 


$ 


- ' Record-returned. -° ` 


t 


. Bhall. be recoverable “as if they. were fines", Lut 
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“MADRAS ‘HIGH: COURT. je 
"OnraINAL Reviston Case No.890 oF 1823 : 
~ (@RIMINAL REVISION TCTTION No. TIL: 
Us Do3Gt ^F 1993.) , BE tus 
April 10, 1924. 

E Present: —Mr. J iustice ‘Spencer.’ ' | 

an n re EDIGA, THIMMIAH. AND ‘OTHERS “ 

——AÀCOUSRD—-PRETITIONERS. |. 

ond Procedure Code- fict Vof 16909), 8. 188^ 
“Court Fees Act (VII of 1870),3 $1—-Darection to 
‘accused to pay complainant’ 8 “Court: fees—Enhanze- 
"nent of 3 sentence. 

“Section 4l- of the Court” Fées ‘Act’ provides: that 
all fees ordered to: ber re-paid?under the ‘section. 


‘does not thereby make them part of the sentence. 
“The making ‘of an order by an "n Appellete, 


Oriminal Court, under section; 3l of the Oourt - 
Fees Act, does’ not “ordinarily amount to, an. 


enhancement of, sentence within the meaning of/- 


“section 423 of the Criminal "Procedure Code Lut. 
- it-may be fü&ade-as an incidental^ order: to bring . 
the. Judgment into conformity with the law. 


Inre Vemuri Séahaina, 26M. 421; 3 Weir 438, 
followed. ` 

Queen-Em eM. LA Thongaseli: Chetty, EN 153; 
1 Weir T24, 


D s " 


. Petition; indet. sedtions. 435 and 439 o£ é 


"the Oode of- ‘Criminal: Procedure}: 1898, ' 
praying the High . Court to- -revise ' (fae ^ 
ciem of : the" Court. of ‘the ~ Joint « 

gistrate, . Penukonda, ' in "Criminal. 
KAG aal No.'96/of . 1923, preferred : against 


the judgment: of the Gourt of the Sherista- : 


dar,-Third Class, ‘Magistrate, -Madakasira, 


, 2n €: O. No: : 194:0£. 1923. 


n 


"Mi. D. “Aadamin an A Mr. V. S. 
ral arasimhachar; for the Petitioners., P 
“The Public Prosecutor, for the Cre own. 


‘ORDER.—This ériminal revision. i has. 
een admitted on the question of the 
validity of the Appellate Court's order to 


pay the complainant's Court-fees RN. 


section 31'of the Court Fees*Act. ' 

At the hearing. ah, objection -has "been 
Taised that-the Appellate’ Oourt’s judg- 
ment is defettiye under , ‘section 367. of 
the, Code of Criminal ` "Proeádüre. “because. , 
the Joint ‘Magistrate’ did . hot “discuss the, 
_ bearing” of the evidéticé of éach: proseca-. 
“tión witness on: thé guilt’ df. 'each acted. 


' This is not oné of the grounds stated im, a 


“ the ' revision. -petition and d ide not’ fird., 
“any suliatarice:’ "nr dt ee 


oa‘ 
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" The E to *éollect. Gourtfees from 
"the accused -pasàed'Dy the ‘Appellate! Court, 


is -not an” “enhantement - of-the sentence 
under ‘the ‘authority of: In re Vemuri 


` Seshanza (1). The: cabe in Queen-Empress 


V. Thagnavelù Chetty (2) was-decided A 


. Single Judge ‘in ‘September 1898. 


head-ncte-to the "report “indicates ‘that it 
“was a decision undér the, Oode - of 1882 
"which had not the same” “provision . under 


“section 423 .(d)” for: passing ‘incidental or 
. conseqcential orders in, :&ppesl fhatwas 


introdused by the Act. V of.1898.-.-T hold 


“that the ‘making “of "aen 'order uüder . 
. section 31 ‘of the Court Fées'Act dóes hot 
^. ordinarily : amount. to-an: enhancement of 
"sentencs’ but may be niade:as an incident- 


‘al “order. to bring the judgment-‘into 
conformity with the law,  Section;31 of 
the ‘Court’ Fees ‘Act-provides-that:all:fees 
ordered tö “be re-paidsunder this section 
“shall be:recoverable "as if they ‘were 


' fines", but does not thereby. make them 
part. ‘of the Bentence.- In Queen-Bmpress .. 


iv. Thaagavelu Chetty’ (2) the- ‘Assistant 
Magistrate -who tried’ the 'case ‘made 
‘an order for ‘a-part of ‘the 'Court- 
fees’ cleimed by the: ‘complainant to 


“be Te “paid: ‘out of - the ` ‘fine ` collected 


^as senxence, and it was ‘for ‘this! reason 
that -Justice , Moore was, -compelled 
“to trea; the ‘Assistant’ ‘Magistrate’ 's order 
to ‘pay'theé: fee as an ‘intégral:part of the 
sentencs, and. to. “regard - the “Deputy 
Magistrate's ‘order to; pay -an incréased 


: ‘amounts’ an enhancement of the sentence 
E I do not findany such objection to-exist 


` the. "present ' Case to' the "Joint 


A Magi trate’s: order: 


he ariminal- 'reviBion. :is, ‘therefore, 
' dismissed, 


0o YSN.W o e "Petition distillsied. 


+ (1) 26 BL 421; 2Weir 488. 7 0 0s 
BETA We, c4. 4. 
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admissibility of—Hzplanation 


' witnesses who saw her c 
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“INDIAN 
“SOOSALAL V. EMPEROR. | ; 


` NAGPUR JUDICIAL COMMIS- 


SIONER’S COURT. 
CRIMINAL APPEAL No. 59 or 1924. ` 
June 21, 1924. 

/ Present:—Mr. Kinkhede, A. J.C. 
. ‘SOOSALAL BANIA—Accusgp—- 
f ` APPELLANT `- 
(PNE D "versus l 
., EMPEROR—RRESPONDENT. `. |^ 
"7 Evidence Act (I of 1878), s3. 8, 157—Penal Code 


i 


a det XLV of.1800) 8. 876—Rape, offence, of— 


oman crymg and weeping—Statement to persons, 
of conduct—Cor- 
. roboration—Ravished woman, evidence of, value of 
` —Punishment, measure of. — ' A 
' A ‘statement by a girl alleging that “she 
. was raped, made immediately 
; ‘and asked her- the 
reason thereof, is &dmussible, as an, explanalion 
of her act of crying, under section 8 of ‘the 
: -Evidence Act, as also under section 157 of the said 
. Act by way of corroboration. [p 144,coL1.] . . 
, In the case, of the 1ape ofan innocent girl of 
tender age, the evidence of the ravished girl is 
' of great value and where she makes a statement 


> by way of disclosure immediately after the occa- 


-sion, it is a strong piece. of evidence corroborat- 


"o | ing her credibility and proving the consistence 


of her conduct and also as negativing consent on 


“her part 


Rex v. Wath Osborne, (1005) 1 K. B. 551; 74 
L. J K.B.311, 69 J P.189, 53 W. R 494; 92 L. T. 
.393, 21 T L R. 288-and Reg v, Lillyman, (1896) 9 
Q. D. 167; 65.L 'J. M. O. 195,,60 J. P. 536; 44 W. R. 
654. 74 L. T 730,followed : A 


Ina case of rape the punishment should be: 


praportioned to the or less atrocity of 
the.crime, to thé conduct of the criminal and to 
the defenceless and unprotected state of the 
injured female, whether she isa low native ora 
- high European. [p. 144, col. 2.] du 
Queen v. Jhantah Noshyo,, 6 W.R 59 Or, fol- 


“ lowed. - : 


Appeal against an order of the Sub- 


Divisional Magistrate, Saugor, in Orimi- 


| “nal Case No. 4.of 1924, dated the 4th 
UUFebruary 1924, | e 


. Messrs. S. K. Barlinge and V. N. 

^ Herlekar, for the Appellant. i 

` . Mr. P. Lobo, for the Crown. d 
JUDGMENT.—This is an appeal b 

Soos# who has been convicted under 

` section 3/6 of the Indian Penal Code. for 


having ravished one Tulsia, P. W. No. 3,. 


a girl of about 11 years of age, on 27th 
December 1923 at about 8 a. M. when he 


P found her all along in his own house. 


She and her mother Putria, P. W. No. 2, 
“have been staying in a room of. the 
house of the accused for sometime past. 
Putria used to supply water to Roosa 


&fterthe rape, to‘ 


D ont 


CARES. 


4 


“Lal for domestic purposes. - After having 
Supplied water that:day.she went. out’ for ' 


' supplying water to some’ one else, and 


'" "asked her daughter, Tulsia, P: W: No. 3, : 


to plaster the kitchen of the accused in 
the mean time, till her return. It ‘is 
necessary to state here that Sooéa Lal 
had sent away his -wife and_mother to 


'. Laskar and was all alone in. the house. 
After the girl had plastered: the kitchen, 


the prosecution story goes, Soosa Lal 


“asked her to take a cradle upstairs. The 


girlnot suspecting. anything went up- 
.Stairs with the cradle-and placed it 


2S pe ss 


PEE 
, 


there as desired. In the meantime, the ^ . 


accused, who followed .her ‘there closed 


: that she was crying ‘for help he thrust 
.her wrapper. into her mouth, and in spite 


of the resistance.she offered by tossing. ^: 


hér-legs,. which .he held fast on the 


ground, committed rape on her with the -` 


‘result that the hymen was ruptured and, 
her-private parts became inflamed and, 
“tender to touch, and the labia stained 
with'blood. Théré was a profuse dis- 


‘charge of blood from her vagina. The, 


evidence-of the Assistant Surgeon (P. W. 


“No. 8) shows.:the deplorable condition - 


in which he found her when he medically 
examined her 
on the 29th December 1923. ^ He also 
-examined her ghangaria (Exhibit . A) 
and found considerable portions of it 
. saturated with: blood. P. W.: No. 3, 
° Tulsia, also describes her own: condition 
from' the witness-box: and I think her 
_evidence derives ample .support in this 


-respect from- the medical - evidence' 


.of the Assistant Surgeon. Soon after 
“she was ravished she issued out crying 
‘from the house, in order to go to her 
` mother. She met Bhujbal (P. W. No. 4, 
-Pyarelal (P. W. No. 5) on her way, an 
on being questioned "happened.to nar- 
rate the oceurrence to them and while 


her mother at the-well, one oy i 
-W. No: 6) also. heard it. Putria (P. W. 


‘No. 2) at once took her to the Police 


even two days “after | 


she was repeating what took ‘place to 


the doors, caught her.by' the hand and. 
threw her on the ground, but finding. 


“Station between 10 and 11 a.m. and ''.' 


reported the. matter, and also at the 
Suggestion of the Head Constable put in 


cw written report (Exhibit! P-D, Tha 
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KOOBALAL V. BMPRROR. 


. ghangaria of .the girl which had. 
stains on ib was. seized as per seizure 
‘memo (Exhibit , P-2) dated the same 
day. Thé investigation was immediately. 

' started. 
“had on, when he ravished ‘the ‘girl wae. 


oad 


also seized the same day*as per Exhibit. 


P-3. The investigating officer went tc 
the house of: the accused and inspected 


the, spot where. thé. ofignce was coms 


mitted and found, that the’ accused haa 
managed to plaster the blood-stained 


spot with ashes but the blood ‘was “ toc: 


„thick to.be blotted out. of existence” as 
the. Trying Magistrate puts it. He 
accordingly removed .the blood-stained 


. earth and mentioned that fact, in his. 


seizure memo (Exhibit P-3) Putria (D.. 
W. No.2) hes deposed that when her. 


daughter came crying to her she noticed 


a lotof blood on the ghangaria (Exhibit: 


A) -and also on -the legs, and that it, was 


. with great difficulty that Tulsia was able: 


to walk. Bhujbal (P. W: No. 4) happen- 


“ed to pass by the house of the -accused: 


. when; Tulsia was just opening the door. 
and coming out of it crying aloud.. Her 
'eries naturally led him to question her: 
as: to their cause. He says he then 
noticed that.her ghangaria was blood- 


‘stained. . While. passing she told him- 


that Soosa Lal, whom she addressed as 
Soosa Lal Mama had- ravished, her. As 
. the girl was -crying and proceeding 
towards the bazar: evidently to-. meet 
her “mother, ‘this witness could render 
no help-to her or investigate the matter 
‘with a view to vérify her statement or to 
find out the culprit. Witness. No. 5, 
< Pyarelal, whom Tulsia met next, was 


^gomewhat dull as from what he -heard: 
- -managed to throw. blood: on’-the floor in 


from. the girl, he does not appear to have 
formed any idea that she was ravished. 
His indifference was, therefore, ::excus- 
able. Udaichand- (P. : W.. No. 7) was 
present at the inspection of the scene 
' of the offence pointed out -by the girl. 


He says that the spot was blood-stained. - 


The blood-stained earth was dug. out.and 
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Thé dhoti which the accused . 


^ which . resulted thereform, 
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: from’ “the "value to. ‘bewattached to. his, 


„testimony asan eye-witness to the seizure . 
of, the dhoti and'the Wondane, cack 
made for-the’ ‘house and’ in. the presence 
of the accused. The Assistant Surgeon’s 
evidence. as also his report (Exhibit P-4) 
„are relied on'as showing that the stains 
. on the dhdti could not be made.out- as 
being blood-stains, but "the fact that the 
, dhoti; was ‘half 'dry at- ‘the’ time . it ^wag 
Seized and that the accused : had -washed 
. it while bathing, as P. W. No. 7 deposes, ’ 
- sufficiently account, -for. ‘this — state of 
„things. - I-have -no hesitation in holding 
"that. the taking of thé bath and the wash- 
- ing of the dhoti were evidéntly-resorted: to 
: by the accused for causing. thé. evidence 
_ot ay a in ga ka and thus making 
Ht heult for the proseeution^ iné 
Ba the a rau c 
[t was argued before me by-the learned - 
] Pleaders for, the. appellant Wee te 
absence, of. blood-stains | on “his: .dhoti 
';establishes his innocence. .They,.there- . 
-fore, urge that somehow .or .other the 
“guilt was being sought to.be fastened 
on the-accused either because the..Policé 
-had- a gtudge against him,- use 
. Putria: (P..W. 
„him, and she wanted: to take 


4 revenge ò 
; him,-or because.. Tulsia. (P. Wi No: 3) 
baving. herself committed, mischief from. 


,& wicked impulse, with-somebody else a: 

_ being-afraid’ of the serious e 
: invented . : 
^Biory whereby.she threw the whole blame 
non him. /I' am’ not at all impressed: by 


. this. argument nor by. the- argument 


„that, the accused was called away:to the ` 
;. Police. Station and sometime hehe 
Spot inspection was. made the «Police: 


order to make the story more : 
-and thus to connect ‘the Mund wie 
the _crime,, Thesg.. piecés. of highly 
imaginativearguments do credit tano Bod: 
.The.story-told by--Tulsia, -corroborated 
a it 1s.in material pàrticulars,. has a 
(ring -oftruth about ~it; iit, does not-sound - 


Or because’ ` 
No. .2)..was turned out by |^ 


Y 


picked up and similarly Soosa Lal's , dhoti, 


j ,1ó me as an invention. as .the ‘appella 
which was half-dry. was also seized- in tc Bpellam..« 


-is attempting. to Suggest. “From her: 

the presence of Soosa Lal... No dóubt "position and the eiie. PE CE ex 

this witness (P. W. No. 7 has written... she’ gave it, ‘shé appears £o be.2 guiloless 

the report (Exhibit P-l) at. the Police innocent girl of tender üge;-who has had.” 

Station but. that ought not:to- detract “no experience of the man ever before; and 
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INDIAN CASER, 


EUH. d ; 

SOOSALAL V. EMPRROR., ` E NY. 
| vif ig’ too’much to ascribe such an 
_- dnventive brain to her:as would enable. 
' Her to connect, in & momente time, a 
. false story involving the very person; 
under whose roof she and he? mother 


" "had “been staying. The First Information 


pna. 


Ai rM 


reason to differ from the conclusions. of ^ 


-the Trying Magistrate. lIagree with'him .. 
“in holding thatit has been satisfactorily  .' 


proved that the accused did commit the. ' 


- crime with which he was charged and -r 


`.. -Report (Exhibit P. 1)-was lodged within . 


s 


[en 
Ut 


t 


ie short time of the occurrence and very 
“*;,goon after ‘the girl. had complained”. of 


dt -to her mother. These facts negative 


~... >. the possibility-of the story being invented : 
(v shy thegirl 


.'. The next ground of attack ia in-con- 
inéction with the evidence of witnesses 
. P. W. Nos; 4,5 and 6. An oLjectionris 


“kaken toit on the ground of its being ' 


_ inadmissible under law, as the witnesses 
, were not eye-witnesees but have ‘repeated 
^ what .they: say they had heard from 
Tulsia shortly after the occurrence. : In 
'my--opinion-every’ one of these witnesses 
‘had seen ‘Tulsia. crying and tais must 


naturally have-made them ‘inquisitive, - 
. »and led : at least two: of them tc question ' 


dent to them in order to explain “her 


-act of erying. Her statement is, there-' 
" fore, admissible asan explanation of her 


ct. under section 8 ofthe Indian Evi- 


. «dence "Act. ‘It is aleo'admissiole under 


--gection 7157 of the'said Act by. way 
_.corroboration. 
Tt is. next urged that the corviction is 
‘virtually ‘based upon the testimony of 
only‘the-girl who is-the real: prosecutrix, 
and: that itis'very unsafe to convict a 
person «on ‘such interested testimony. 


of 


. . “his maybe 80 in'other cases, but the 
'' «peculiar nature of the offence"with which | 


we sare concerned “here. makee the 'evi- 


dence ofthe ravished girl of. great value, 


~and ‘her ‘statement ‘by way of -lisclosure 


. .Às regards the ‘sentence it is T 
"that it is. unduly severe, looking to the. ; 


that he has 


been rightly convicted for. . | 
the: same. D a Ato d BET 


urged Y 
‘social “positions of the accused or of the `” 
party injured. I.am.asked to: reduce the ' 


sentence in consideration of the fact that .- 
the accused isa-young man of 2b with a 


"family, and the girl is’a -daughter-of a 


day labourer, 2, e., of a low station in: life. 
In Queen v. Jhantah’ Noshyo (3) wherea_ . 
similar remark was-made by the - Magis- 

trate himself, it was held that the nature 
of punishment should. be proportioned to ~ 
the greater or less atrocity of the crime, to 
the conduct of the criminal, and to the 
défenceless and, unprotected state of the 


“injured female, whether that female were . 
iion'-& low native or a high European.- The 
-her; and the latter to’ disclose the inci- - 


evidence on record and particulaily the 
medical evidence clearly shows the crime 


-to be atrocious. The girl was.a: helpless 


victim ‘and if one were to look to ‘her, - 


'eross-examination it' is “no wonder if 


-she almost -became unconscious ‘while 


“she -was ravished' by -the aceuséd. I =` 


` do not think, under ‘these circüms- . : 


tances, the accused could be said to - 
have been sentenced to an unduly severe or. 


‘long term of imprisonment. The sentence 
‘passed by the Trying Magistrate rather 


-leans the-o 


.". ,3mmediately:after.the.occasion s a trong ' 


EE ret Pd 


+ + andoalsocas negativing consent on h 


| "P n the whole after a/carefulsonsiderà- . 


a 


: piece of evidence corroboratinz-her : cre- 
. dibility: and ~proving tthe consistence of 
she? copduet: Rex :v. William’ Osborne (1) 
«part: Reg.v..Lillyman: (2). 


‘tion, ofthe ‘éntire‘évideiice on récord and 


„tho sprobabilities sof the -case I"Bee no. ^ 


AN ToS X B. bats a t $ KiB. 314; 69.7. P. 
porco “OF L. T. “303; à 


RUAA: 92 LT. 303; 21 T. LH. 988. 
`. »(2)- (1896) 2Q.B.7107;^ 65 Li a G.. 199; -60 J. 
36; LP LR 654; TE LT, 180, - SUMAS 


“a 


er 
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disturb it. ^ -> . 
I confirm the conviction and sentence 
passed in the- case and dismiss the appeal . 
G. R. D. Appeal dismissed., 


ther way, but I- do ‘not wish to . 
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| EMPEROR V. BAGARMAL. n uU. Mee. 2 : 


f i ' "believe at: the: time. of ling to: he a 
; CALCUTTA HIGH. COURT. . forged. document. The Jury returned. a ` 


-- ORIMINAL RAFERENOE No. 12 or-1924. ` unanimous verdict of.not guilty, The 
: “May 29, 1924.;. : ;.léarned Sessions Judge disagreeing with 
P resent:—Mr. Justice Newbould and  ,theJury's verdict on the second charge 
i Mr. Justice B. B. Ghose. | has thought it necessary to refer this 
EMPEROR Prosndoror . ` ease to this ‚Court under the, provisions 
versus |" . of. section 307 of the , Code of | Criminal 
- SAGARMAL AGARWALLA— ; Procedure. ; 
A OOUSED. 5 ` The main facts’ ‘of the ease are. as 


Criminal Procedure Code (Act V o 189 , 8.907, 1 
Sahijerenen bi Benin. uoc rd 2 o, T "followa: —On the 21st November,- 1904; 
' 0 nant ict be 
Punishment -Penal - den" (det XLV of 1860), from „Ram ' Chandra Brahmin.. for Rs. 
88 65, 162,17 1—Forgery—Ó pence, nature of. '1,000- On the 9th ‘March, 1905, Kanai 
Section 307 of the ‘Criminal. Procedure Code [jg] died .leaving à widow. Misammat 


' réquires the High Oourt to givé due -weight 70 
the opinion bf the. rasina Jedes aa ta : Gigi. ' Kanai Lal left several debts and 


. Jury after -considerig the entire ‘evidence an Gigi executed a deed of sale in “respect 
then to convict. or acquit the acoused. It does '1 of this land to one Joy Narain. It appears 
not require the High Court to reconstruct-fhe that though the document executed wasa 


verdict aes 149, col. 1 

Th’ ving das p io: eu opinion of the, "valid: deed of sale there was some -con- 
Jury. the gh Court: should ‘always hesitate ta^ temporaneous verbal arrangement. be- 
-reverae a- unanimous verdict unless: ıt holdeit;o tween the. widow. and.Joy Narain.- “that 
, be.unreasonable.  [ibid.] Joy Narain should hold the property as 


T abure 
depend” Gi- dn fence "of. forgery dose not. ‘trustee for Kanai Lal's creditors and 


ut. If it is used fraudulently’ or dishonesty after paying off Kanai Lal's debts out 


if it/purportéd to:'be.a . valuable -security, of the profits from the. property should : 


the punishment provided by, section 467 'and not that 
provided by. ` séction 465, Penal Code, would’ Dy it to the Mid pa a A 
that to which the-accused would ‘be liable under: WO arrangement and, on e 


section 471. [ibid] - April; 1917, Joy Narain re-trarisferred. thé 
‘Reference’ ^ made: by ihe Sessions © Jand to her. The land was: in ‘three 


Tudge,: Assam Valley Districts. l ;plots occupied by different tenants, On. l 
i ' ^ >, one of ‘those plots the- tenant'Ghanesyam - 


E Mosse: : B, C. ‘Chatterjee, - N. K: E had “erected a mill., On the: 18th 
‘Babus..Satindra’ Nath Mukherjee and - August,. 1920, the accused Sagarmal 
Prafula Chandra Ghose, for the:Accused. ‘purchased « ‘the mill ‘and’ Ghanes '8 


Babus: Kshitish “Chandra: ‘Chakrabutty '. interest in'this plot. On the-1st March; 
‘and. Monmotha „Nath Roy’. (ED, for the . . 1921, Sagarmal sold to Nagarmal, Ri 


-Goniplainant. < E complainant, the property; purchased 
‘Mr: P. iC: Mitter; for the Govi . , Írom Ghanesyam. ` Nagarmal was giyen 
-d UDGMENT.—The accused Bagar- possession of the mill.and it”. was 


‘mal: wasitried before the Sessions Judge arranged that possession of. some-.other . 


of the Assam Valley Districts on- two buildings in. the property should not.be 
-chargés, firstly, with ` BE forged an ' deliveréd for: three months. |Sagarmal 
ekrarnama, ‘Exhibit . 2,..a valuabla ‘failed to keep hise promise. and, on: the 
, security purporting. to have. been execut- “lOth June,’ 1921, Nagarmal. instijutéd a 
‘ed. by Kanai Lal on 21st January, : .1905, -suit against Sagarmal . „for . possession, 


-and secondly, with having: fraudulently “On the .30th . July, 1921, Sagarmal. 


and. - : dishonestly- "uséd as .genuine by ‘dispossessed > -Nagarmal from’ the mill by 
Aling: in the Court of the. Extra- Assistant ` -Jocking-itup. - Nagarmal’ then; "instituted 


- Commissioner; Mr.. S. Goswami, in a ‘proceedings under. seation 145; Criminal - 


,Beotion 145, ‘Oriminal `- Procedure ‘Oode, Procedure Code, and got possession of the 
proceeding ‘in’. 1922 ‘the. - vekrarnama, ‘mill and the other -houses in this: ‘plot. of 
Exhibit: 2 _ purporting’.to have been land through .the: Court. "Then om the 
executed by Kanai Lal on 21st: J anuary, th. July, 1929 Sagarmal; instituted fresh 
41905, which: -he:knew or had ‘reagon:. to que um “under : section . ci ‘Ors 


p E 4 ae m x 1 2 “r 


"/ Kanai -Lal purchased a piece of land | 


TA, 


: Ton the 21st January, 1905. 
-‘Lal .ackriowledges that Sagarmal., had | 


"reference to 
"the 15th November, 1922, he brought a - 


. t three heads. 


ah 

` EMPEROR V. SAGABMAL, 
? minal Procedure. Code, 
^ the land on which the mill. stood and in 
*'fhe course of these proceedirgs on the 
' 18th October, 1922, he filed a document, 
' Exhibit 2, which is the document 
alleged: to, be forged’ on which the 
* ‘present: prosecution is based. 


| .' This document is an ekrarnama which 


purports to ‘be executed by Kanai Lal 
“In. it Kanai 


- bought the land benami in Ais’ name 
_ and that'it would be returned to Sagarmal 
after 20 years and. during tkat period 
“Kanai Lal would -enjoy the land but ' 
“would have no right to transfer the 
‘same by sale or: otherwise.. It also 
* provides for re-entry by Sagarmal in 
the case of transfer. In the meantime 
- Nagarmal had brought two civil suits 
- against Sagarmal, one -on the 10th June, 
: 1921, which was decreed in Nagarmal’s : 
. favour on the 10th May, 1922, after 
arbitration. ‘hen on 


- second suit on the basis of a lease which 
-he had obtained from the wilow Gigi 


-and that suit was-decreed ex parte on: 


‘ the 4th January, 1923. When the docu- 
‘ment, Exhibit 2, was filed - in the. 
section 145 case, a few days later on 
* the 24th : October, 1922, a ‘petition was 
‘filed on ‘behalf. of Sagarmal stating , 


. that -thére were good grounds for be- ` 


‘lieving the ekra?nama to be a forgery . 
and asking the Court to put its signa- - 
‘gure on' both its sheets and ta note the : 
letters appearing in the water-mark of 
: the cartridge paper of the second sheet. 


“# The case for the prosecution rests on 


' evidence which can be classified under 
The first is the direct evi- : 
dence that the signatures on the docu- 
‘ment purporting tobe those of Kanai 
‘Laf ane not Kanai. Lal's signatures. The 
` second class of evidence relates to circum- 
-stances which maké it improbable’ that 
“the document was- executed .by Kanai 
Lal. The third class of evidenze. is evi- 
‘dence that from the water-mark on, the 
‘second: sheet of ‘Exhibit? 2, is. appeals 
‘that that piece of paper could. ‘not have 
‘been in existencetn 1905. 

As regards the first class of evidence 


"wethink. that the learned Sessicns J Judge 


^ 


dint asta. P A 


in respect of. 


nt 


' > ty fà. oo 
5 4 3. a i i ' En 


NE 


: A: pu i 


M 


did not dk tie J ury Pe “Tires: Y 


witnesses have ‘definitely. deposed * that 


they were acquainted "with tlie signature 
of Kanai Lal and that the two ai 


on Exhibit 2 which: purported to be his 


atures: 


ni 


MA A 


are notin his: handwriting,” “The fist 


_ of thesé is Nagarmal, thé’ ‘complainant, bd 
who deposed that Kanai Lal was -bis. * 
' often "recéived ^ 


uncle' and -*that he 


“letters: from. hiny and knows" his signa- , 


signatures. The second of these . wit- 


nesses is Bholafam whó: deposed" that x 
. Kanai Lel'was his ‘sister's husband and . : 


ture"and that the two signütures Trarked a : 
“2 (1) and 2 (2)" are neither of them his. "| 


that-he was his gómastha for l7 or m 


18 years. He has -also deposed 
"neither of these signatures 2'(1) and -2 
(2).were Kanai Lal's: signatures. The 


third of the witnesses is Ram. Protap * 


who had business dealings with Kanai 
Lal and has. depored 


signatures. In déaling with this 'evi- 


dence the learned Sessions 


‘and’ has said to the Jury:: "In any case 


“that 7 


that he knows." 
the signature of Kanai Lal and, that -- 
Exhibits 2 (1) .and 2 (2). are-not’ bis . 


Judge: kas’ : > 
only referred to that :of Bholaram' g^ 


I do: not’ suppose that- you - “will Te- / 


gard this part-of the evidence as" 
clusive.” 
us that this means that both the learned 


con- 


Sessions Judge and the Jury have reject- i 
This is cer- `. | 
tainly not the:correct interpretation of , 


ed the evidence’ entirely. 


It has: beer -argued : before xb 


| the learned: Sossions. Judge's- remarks |. - 


- giving them their .ordinary' meaning. 
We think, it would have 
if he had ‘told the Jury -that they should 
- consider this evidence and attach . such 
- weight to it as.they ` thought fit -and 


: not suggested to them that it was not Qe 


been `. better 4 


-of much ‘importance.’ In our: opinion ` 


it is. of considerable.importance, though’ ~. 
the -Beè-- - . 
„sions Judge that'a conviction of forgery P 
-could seldom .be based: solely on nof-* 


-we agree to this extent with 


resemblance of handwriting But when |^ 


this evidence is considered with ‘the :: 
:other, evidence in the case it. strongly >: 


“supports the case for the . prosecution: 


In connection with this’ evidence: there . N 


.is also the-evidence to prove the only .: 


specimen of Kanai Lal’s : ‘handwriting 


bleh has been promised d cid 


uM 
"x 
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side, Exhibit u5 Xl) that~is- an "éntzy 


im the? khata produced: by ‘Ram Protap,: 


and -although-on' behalf of^thedefeace 
it Blas nééo attacked-as-“a spurious entry, 
we see no sufficient ground for doubting 


its genuineness, Our attention-has’ baan~- 


drawa to certain facts ‘which are ‘said 
to -be suspicious, such‘as. the’ fact that 
Kanai Lal did. not ad his caste. Agut- 
walla : to his sigaatire, that tne’ in of 
the entry of which the, signature iš ' pert 
‘is’ diferent to that. of the entry of tae 
‘accdunt in the khata, 
appears to have been regummed and 
that other: persons had‘ signed: acknow- 
ledgments in the khata ‘by ‘ signing 
rignt across the page. In our opinion, 
none of these ate sutficient reasons for 
rejecting this evidence, when there 
appears no other 


boox in which the entry. is mace: 


"'Explanations lave been given as regards 


ihe form of the signature and the cuifer- 


‘ence Of the’ ings- which to ‘us aprear: 
` satisfactory: and. the other objectums 


Beem: to us” trivial. We hold, theret-e, 
that there is very strong - evidence on 
‘thé record that the -signatures on: “this 
-document &re'not those of' Kanai Lal.. 

- As’ regards: the - circumstances of tie 
cass the document initsélf is one whish 


. Sit.Seeins highly imporbable that Kanai 


Lal should. ‘Have’ executed. We haze 
never’ in: our experience known ‘a, case 


‘of bénami sale.in which the benamidar’ 
"was allowed to ‘be in possession 2f" 


"the “land to which he had no rigat 
‘for a period: of- 20 years.” The pro- 


"perty was- of. considerable value being: 


‘situated, in the-town of CGauhati erd 


“no satisfactory Teason has ‘been given' 


why Kanai Lal:should-have been allowed 
‘the- benefit of this land for 20 years. 


‘It, i5 suggested:- -that the consideratien | 


“was that he -was:-to improve the lard 
and’ induct: tenants. But this, havirg 
regard to'the nature of thé land; wou.d 
‘not be a sufficient’ considération for 
‘the benefit -to be’ enjoyed. . Furtaar 
it-Was not proved : thát;^ the accused ; 
‘at that time’ was.'in such pecuniary . 
‘difficulty that it ^ was: necessary- for’ 
him- to --resort -to ‘benami : transa2- 


tions. Tus facta show" Wir Kansi kal, 


4 
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that the ‘stamp. 


sufficient reason for. 
; doubting: -the genuineness of the account 


mee see peel 


himself ; was * in  diticilties and i. 


'Inixa3 il extremely improabla that tha! 


acsused- Should have chosen him ag his 
benamidar ‘ab toat time, It is further 
urged on: behalf of the prosecution. that 
had this document’ been genuine, the: 
accused could have asserted his Tight 


to pos3zssion at.the tim» of the transfer, 


to Joy’ Narain. We think ‘there is” Bome. 
force in the contention'on behalf. of the 
accused that ‘if this document were- 
genuine it is possible that thé agcused: 
might have been a ' consenting party. 
to the arraugeniant 
and,. therefo/e, 
‘matter. 


took no action «in. the. 
But this does. not remove tte 


initial impróbability that such a^docu-'' 
maab would have been executed. .'&n-.: 


other suspicious point is tne cond.act 
of the accused in allowing the second’ 
cass instituted . by ‘Nagarmal: “to be! 
decreed against him. éx; pate . after 
had ‘tassa adjourn nents for the p 
of filing a written, statement. 
really helieved | this document me be 
genuine ‘he. wold surely have defended 
that suit. 


956 


We now come to the: evidence, a 
the “water-mark in ‘the second. “page r 


of the document. `- This- sheet’ ofc “paper 
is woat is known as cartridge ‘paper 


‘which is^sold: by Government to the 
that the 


public. There is’ evidence -- 


water-mark letters A, Z were nob ‘int 


existence at’ the time "in 1905 whén : 
the, dozument is alleged to have’ been, = 
executed. .The-case for the. prosecution’. 
iş- that since 1907‘secret marks. haye | 


been introduced - in the qwater-marks.’ on 
this paper and they” have been varied: 
from tima to time so that the ‘officers 


of tne “Controller ‘of Stationery. can say - 


from an examination’ of the: document 


‘the period whénethe paper ‘of ‘the docu- 


mant was issued. . It’ has’ bean róved 
by Mr. Coster, : Deputy . Controller- “of 
Stationery, that mark Z was first used iri 
1929. In support .of this statement alào 
the letter of the, Controller, * dated” 19th: 
Dacember, 1919, tothe paper ‘manufacturers 
directing "thé use of this letter on water- 
marked papers manufactured 'duriùgtho 
year 1924 lids been ptoved. ~ Thb evidence 
of Mr. Coster has -béen attacked: on‘ twd. 
iene pee on a Hoe tat hg € 


"with: Joy. Narain’ 


'he . 


‘he .- ' s 


E "s = 
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scudo contradictory: statements, and 
" gecondly that a good deal of his evidence 
is irrelevant as he is not ‘speaking from 
. personal * ‘knowledge. We ‘have been 
-taken through the “whole of Mr. Coster's 
"evidence and we think that the attitude 
-he. adopted in the witness-box was 
“unfortunate. He seems at first to have 
-insisted on ‘claiming privilege of not 


 réplying to questions and was not willing 


_to give the assistance to the Court which 
‘he should have done. But his attitude 


. ‘was certninly not one which was unfavour- 
able to the defence and-we can see noth- 


ing that would: justify ` us in thinking 
that he was not telling the truth in the 
definite statement which he did make. 
Astegards the second point it would 
appear that it is difficult to bring within 
the provisions of the Evidence Act cer- 
- tain portions of hisevidence. But so far 
as the introduction of the letter Z from 
ihe commencement of 1920 is concerned 
- the letter of the Controller to which + we 
H&ve referred is sufficient to establish 
the fact. Then Mr. Coster has definitely 
Stated ‘that secret ‘marks weré first intro- 
duced in 1907, That statement, he says, 


is based on a ‘presumption, from the letter, . 


Exhibit 33," which” was’ produced in 
‘Original. In^ that letter ‘the Controller 
"asked the, manufacturers of" thé paper to 
make “arrangement that each sheet of 
paper shall bear a secret mark that. the 
. mark for preference shoüld be a letter and 
“the Jetter.shoüld be’ changed at intervals 
.of.six months and his office informed 
- éonfidentially- It is urged that às this 
- letter is one accepting tender of the manu- 
facturerg'it does not necessarily follow 
„that secret marks had not been in use 
— béforeband.' But the inference drawn by. 

, Mr. Costér'is Suppor! by: other Evidedca 
‘on the record. idge papers ‘that 
. were, ased for kipun documents in 1906 
and 1907 “were proved Exhibits 18 and 
17 and on ‘these no letter, was found in 
water-marks. Thesé were taken out’ at 


random from.a. ee number of records, 


e produced tram, | thg Sessions Judge's 
record room. ‘and it has mote been shown 
that on any cartridge paper used before 


"1907. was there any letter or ‘other seciet 
ark in “the “water-mark whereas ‘in’ 


desi in d a letter water-mark 
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pons 


appears, it hee been the letter B in 
that year. 
the accused to have shown that a. letter- 
mark ifit had been in existence previotsly 
was to be found in some,of these docu- 


ments. But no, attempt was made to do ` 


this. We hold on the evidence of Mr. 
Coster which i8 admissible that there can 
be no reasonable doubt that, the second 
sheet of Exbihit 2 was not in existence 
in 1905. 

We think the. Jury were probably con- 
fusedrand did not properly appreciate the 
cumulative effect of the different ‘classes 
of ‘evidence. After taking their verdict 
the learned Sessions Judge asked them a 
further question as he intended to refer 
this case. He asked them to give their 
reasons for their doubt and their reply was: 


“To our mind the only part of the evidence, P 
that seems to bear on the question is.the - 


circumstantial. part of it and that does 
not seem conclusive.” It would appear, 
therefore, thatthé Jury entirely overlooked 
the direct evidence: to which. we have 
already referred. 

On behalf ofthe accused dausiderabla 


reliance was placed on-the fact’ that the- 


endorsement on the back of the.stamp 
which constitutes .the first sheet of 
Exbihit 2 indicates that the stamp was 
sold to Kanai Lal. "It seems very doubt- 
ful "whether this. entry is any ;evidence 
of that fact. Butit is unnecessary to 
discuss this point asit appears. at the 
trial ‘not to. have been disputed that thia 
Stamp; may have been actually. sold to 
Kanai Lal Whatis pointed outby the 


prosecution is that the stamp of five. 


-Tupees is not the proper stamp- -for the 
ekrarnama written -on it. It is further 
suggested . that such a stamp might havé 
been among Kanai 'Lal’s papers -unused 
‘and that the accused had access to those 
papers. This appears to have been 80 
having regard.to the contention. that the 
-accused was a party. to the arrangement 
with Joy Narain and there is ,direct 
evidence,. that «he, accused's.. brother 
actually took some interest in the«widow: B 
affairs.. We think that. it is. extremely 
probable that this,:stamp was found by 
the accused and the finding.of.this stamp 
had .süggested.to m the: aa of es 
ing ‘this document, , n H 


It would have been- easy for. 


Vol. T | 
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It is further cotten ded that there, isna The accused Sagarmal. i is EE ot the 


` evidence that, the- accused used the docus, 


ment knowing it to be forged. Tt was nct 
to be expected that the prosecution should ` 
give direotevidéneeonthis point. Bütitis: 
impossible to conceive-tifat the, accuged 
could have. .received this.’ document 
acknowledging a benami transaction, in, 
his favour believing it go bé genuine if 
in-fact there never had ‘been ‘such, a. 
benami transaction: Itis also contended 
that if we hold.that the accused used the 
document. we should’ hold that hé is liable 
for the offence punishable under sectian 
471 read with section 465’.and. not for an 
offence punishable. under section 4TÍ read, ` 
with section 467. It is said that he did not 
‘use the documents relyin on it as a,valu- 
able security. Whether jn did so or not 
the natureofthe offence doesnot depend an 


‘the use to which the document was put. 


Tf itwàs used fraudulently or dishonest: ' 


ly and if it purported to, he’ a valuab_e 
Security the punishment provided Ey 
‘section 467 and -not that provided Ly 


sectidn - 465 would” be that to which | 


the: . accused. would - be: liable under 


section AT]. 


It is further contended ‘that’ haying 


regard to the unanimous verdict of the ` 
Jury and to the fact that we’ have held 


-that therahas been some mis- direction 


by the earned Sessions Judge, we should 
put ourselves in the place .of -the Jury 
‘and find as to what their verdict woud 
have been if they had heen righty 
‘directed. This’ &rgumentis based ona 
mis-conception* of the . provisions of 
section ' 307, ‘Criminal Procedure . Coda. 
That section requires. us to give due 
weight to the opinion of the Sessions 


'Judge and ofthe Jury after considering 


the entire evidence and.then to acquit or, 
‘convict the accused. It does not requi-e 
us'to.attempt to reconstruct the verdist 
of'the Jury. In giving due-weight to the 


‘opinion of the Jury. we should always 


hesitate to reverse & unanimous verdict. 
"unless we hold it to be unreasonable. In 
“the present case we hold that that verdict 


‘having regard’ to the cumulative. effect 


ofthe evidence is not a. reasonable ' one 


“to the: 3ecüsed's guilt. -` 
+: “We a SENEN L3 ketreng. 


toe 


~ 


first :charge.,that of. having, committed * 


the.offénce of forging. the ekrarnama; 
Exhibit 2, ` punishable" under: section 
467, Tndian Penal Code, ' We convict. him 
of "the offence.. of. fraudulently. and 
dishonésily using . as, genuine ‘the 
ekrarnama, Exhibit 2; knowing or having 
reason“to, Believe it.to, be a. forged. docu; 


. ment, and under section, 471: read , with. : 


section’ “467, “Indian , Penal ‘Code, we 
sentence him to four . years: ka aa 
imprisonment, 

“The accused, must. surrender to, his bail 
and gerve ‘out this. sentence. 


“KB. Dee | Referencedisiepted: 
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MADRAS HIGH: COURT. | 
"ORIMIRAL RavisroN ‘No. 900. or 1923; 
| (CRIMINAL REVISION PETITION No; ng 

ET or 1923.)- ws Pre 
"s Aprild5, 1924;. : ^s. 
., Present:—Mr. Justice: ‘Spencer. - 
I n re NARAYANA AND OTHRES— : 
AOCOUSED—PETITIONERS! !.* » 

Penal Gode (Act XLV o * 1860), 8: V Hause 
trespass Criminal intent —Bona idea” 

The offence of house : “traspas not complete 
unless thera is’ an, intónt'to co ivan ‘offence or 
to intimidate,: insult or annoy B5me one’ in poè 
saasion of, property. lt ‘isi not enough ’ ‘that the 
accused should. know that his act is- likely. to have 
such an effsct. [p 159, col. 2 
< Whén tha action of’. “ah accused is open to two 
constructions,‘ one criminal ànd' the othet honest, 
the Court should not ‘assume that it was. criminal 
ip. 150, col. 2; p. 151, cal. 1.] - 

On infcrmation that the, complainant had a 
pot of toddy . in his house ' in excess .of' tlie 
quantity which one ‘individual may ‘possess With- 
out license, £he accused, a village. taliari, Word 
uu the. house, brÜught out hes ot „and, placed 

on the verandah -and remained 
‘till the Police, to whom he senta m e & a 
the commission of: the. offence, arrived:’ On: revi- 
sion against ‘conviction for housa trespass :: 

Held, that, ,although ", „the accused as & “taliari ~ 


2 


' had no authority to seize and detain liquor "which 
he believed was liable bò ‘confiscation under tho e 
Abkari Act, higconduct: ‘in ‘entering the house - was 
‘bona fide and without any criminal intent, and . 


‘and that there cannot ‘be’ any ‘doubt as ‘conviction could.not-stand. [p. 150, col. 1.] 


Petition, under &ections 435. and, 439. 


of ihe Code of of Crema Procedare, 1898, 


oc 


his. . 


e 
oa 


‘ 


l, 


l " 150 


NARAYANA In re, : 
' praying the .High Coürt to revise the 


* judgment of the Cóurt of the Sub-Divi- 


| titioner. 


) 


: liquor is illicitly, sold or stored. 


sional Magistrate, Kurnool, in Criminal 
-Appeal No. 27 of 1923, preferred against 
‘the judgment of the Court of the Sta- 
tionary Sub-Magistrate, ‘Kurnool, in 
: O40. No. 61 of 1923, * Si ! 
"OMre$. Venkatésa ‘Iyengar, for the Pe- 


.; The Public Prosecutor, for the Crown: 


'! ORDER.—The fact of this case aie 
.not disputed. They are that a pot of 
toddy in excess of the quantity which 
one individual may -possess without 
license was brought by a woman named 
Hanumakka: to the house of the complain- 
ant K. Lakshmiah. -The three petitioners 
&nd one man who has been discharged 
came to the complainant's house. The first 
petitioner who, according to the Revenue 
Inspector, was an acting taliari, went 
inside the houseand brought out the pot 
and placed itin the ‘verandah, and all 
three. petitioners remained guarding it 
until the Police, to whom.they sent a 
message about the commission of an 
Abkari offence, arrived. : When the Sub- 
. Inspector of. the Police arrived, he com- 
pletely.. turned the tables on the petition- 
ers and prosecuted them for house ‘tres- 
- pass. . ‘They 


Magistrate, their appeal was dismissed. 
‘Now a private individual has no autho- 
rity to seize and detain liquor which he 
believes to beliable to confiscation under 
the Abkari Act (Madras Act I of 1886). 


Only officers of a certain rank of the. 


Revenue, Police and Abkari Department 
are empowered to enter places where 
Techni- 


. cally it does not signify that the first 


, do what the first petitioner is said 


petitioner was acting. ag substitute for an 
absentialiart or that the third petitioner's 
-appointment as taliari had ceased two 
days before the case. Even if they had 
been permanent taliaris:of the village, 
they would have had no legal right to 
to have 
done, tiz, gone inside a pgivate house 
“without the permission of its owner and 
fetched outa pot of-toddy. LIS 
*; But the facts (1) that an offence under 
sthé Abkari Law was 
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- was ‘about to do ‘go. 


ey were convicted, and when. 
they appealed to „the Sub-Divisional: 


apparently eommit- : 


ted by-thé complainant, (2) that thé peti- 


tioners may have. thought that it.. was’. 
.& taliari’s duty to stop illicit transrort 


and possession’ of Niquor and (3) that they 
sat and watched the pot till the Police 
camé, thiow a flood of light on the 
question whether they acted with tona 
fides or with a criminal intention. `` : 

According, t@ the "decision of tha 
majority of the Full Bench in Villappa 
v. Bheema Row (1) the offence of trest esd 
is not complete unless there iB an‘intent 
to commit an offence or to intimiidate, 


insult or annoy some one in Pcesecsicy ` 


of property. Itis not enough that the 


` accused should know that his act ig 


likely to have -such an effect. The cím- 


 plainunt'deposed that the fetiticners in- 


tended" to annoy him ‘because he wes á 
witness in a case against’ cne Ngi&cim- 
hayya who “according ‘to him’ is "tl'eir 
friend, but he ‘contradicted hirrelf cn 
the point whether he had already derceed 
against Naiasimhayya or wleiler Le 
His statem er t ilat 
the accused announced that they:léd 
taken the toddy Lecause Le had given 


evidence against Hanurayya. i$ imric- - 


bable and is not corroborated’, Ly ‘ike 
woman who brought the toddy, or'by. thé 
complainant's son, whose version is that 


the accused offered to retum the pot of ` 
teddy if complainant did not give evi- ` 


dence against Narasimbayya. The ccm- 
plairant'á statement (Exhibit I]]) i] at 
the petitiorers objected to tle rot heir 
taken away till the toddy was measue 
shows that their real object was to see 
that the Abkari offence which they had 
detected-was not hushed up. : Eu 
The Stationary Sub-Magistrate has not 
recorded a finding as to the intention of 
the, accused. The Sub-Divisional Magis 
trate observed that there was no necessity 
for the accused to stop at the complainant's 
honse with the toddy till the Police came 
if it were not to annoy, him. I entiiely 
disagree. 
indicated their good faith. When the 
aclion of the accused was open ‘to two 
constructions, che criminal and the othe 


honest, I think that the Appellate Court 
` (1) 43 Tnd. Cas. 578;, 41 M: 156;- 6 L. W, 794; 33` 
( g 


& a 729; (1918) M, W.N. 81;-19 Or. L.,J. 169 


I think their remaining there ` 
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Volet ae “INDIAN CASES: SUE | E 
TILLIBAI v. RMPHROR: - A. x oe 
"Should ` niot -have™ ‘assumed - ‘thi. it was” kasdi ir. possession “of ‘the jar was a 
criminal 7. + * vital element in the ‘case.’ The, learnéd 
L therefore, ‘set ‘aside the Ride Magistrate relied especially onthe conduct 
and ‘diract-the fines imposed on the accus- -of the accused. when the search began. 
ed to be: refunded; - Bo faras-shis question we have nothing 
YNY o ~ Convictitn set aside. to Say except that the ¢onduct of the 


"D . , accused ie certainly consistent with her 
KK “being in possession of this pot. Further 





Boned. Se a E C9 |, he. Paes “upon E e 

>: EEY Cura the Investigating Officer and Mashirs at» 
SIND JUDICIAL COMMIS- `` 

SIONER'S COURT. . - thé time when thesearch was made, in' 


consequence of which search thia. property : 
. was found. Now, it appears certain that. 
. if the investigating persons had been 
Police Officers, that évidence would.not: 
* have: been admissible under section’ 25 of 


' ORIMINAL REVISION APPLICATION No. 14 
" ‘OF 1924, 5 . 
: ' February 18, 1924; aa 
Present :—Mr. Kennedy, A. J. C5 and 
Mr. Rupchand Bilaram. A.J. Q. 


LIB . thé Indi&r Evidence Act. But it appears : 
TIL AE Accus PETITIONER |. that the Investgating Officers were as a 
S fx ‘atter of fact, the Abkri Inspector an 
-` Byid EMPEROR Creme pire : M pect dou tie: Mashirs and nothing has 
whether Boles Oare 2) s- 28—Hecise. Officers, ` een” pointed: out which extends ‘the’ , 
. Excise Officers are not.Polica Officers within the operation of section 25 to ah Abkari. 
scope of section 25 of the Evidence Act : Inspector and Abkari |peons.' On. “the 


Ah Foong v. 'Esiperor, 48 Ind. Oas: 504; 48 o gl. h Foon 
at p. 419,22 0. W. N84; 38 0. 12:105, 20 Cr. contrary ‘there "is a dase in“A 7 


L. J. 94, followed. . ; - v ‘Emperor (1), see rémarks at page 419,* ^ 
- "Application. to. revise the order of the whichis authority for the proposition: that _ 
* First- „Class Magistrate, Guni, dated. the, Abkari pons and officere'are not to-be.- 

“Lith. November 1828. H E ", considered as Police Officers for" the- 
ae : , purposes of section 25 of’ the Evidence. : 
Mr. “Phawerdas” ‘Rahoomial, for: the Act. - There is'also nothing “to -show - 


[i 


. Accused. '. that: any undue pressure was put üpon : 
‘MrT. G. Eighinsion Public Prosecutor, ' the women. and in that case, the learned. - 
. for. the -Crown.. ; Magistrate was quite right in taking into 


“consideration the statement made by: 
JUDGMEN T. This is.a revisional , this woman Tillibai at the time' when : 
C3 application. atid all: that we! have to see, „the -goods were found in her courtyard. . 
- je whether on. thé facts found :by the "And if that statement be believed she': 
- learned” Magistrate “the conviction i8 claimed ownership though of eourse'in- ' 
"proper: C nocent cnwership over the contents of . 
The facts found by the. learned Magis- the jar. She does nòt demonstrate that ' 
trate are. that- there was found in the the ownership was innocent. Thus we^ 
open "compound of accused Tillibaia large .cannot’ say that there was no legal: 


jar containing excisablearticles. Accused evidence diifficierit on which to base find- ` 
does ‘not seem to- have denied that. ther “ing that Tillihai was in criminal posses ` 
were. excisable articles, . therefore, any ! gion of excisable ¢rticles and consequent . 
technical deficiency `of: ‘proof ‘that. they ly we must hold for the ‘purposes Of this . 
were excisable article i 15 ney of Mery much application that the learned Magistrate 
importance. . “awas right in his, finding that she had *. 
Now. . there i8" a.. presumption that 3^ committed the offence under section 437 
person “who “is found in .possessión “af. (1) (a) of the Bombay Abkari Act, 1878. 
excisable -articles is’so in ‘possession | idv WG therefore, rej act this application. 
circumstances ‘in which itis -possible to SB.OAS Application rejected. 
convict him under section 43.(1) (a). The. a 48 Ind. Cas: 504. 46 C. 411 "D as 29 Q. W. e 
consequence, ‘therefore, is. that the dues- : N. 834; 2€ C. L. J..105; 20 Or. L. J, 2 
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BMPEROR V. NAIPAL, f 


:OUDH JUDICIAL COMMIS- 
SIONER'S COURT.. . 

ÜRIMINAL, REFERENCE No. 13 oF 1924. 
pra May 13, 1924. m 

- Present:—Mr. Wazir Hasan, J. C. 
.EMPEROR-—OOMPLAINANT 
"MBA . . Uversua . 
“og. NAIPAL—ACOUBED. . 

- Criminal Procedure Code (Act V. of 

, 4276—Magistrate anstrtuting proceedings—Juriadic- 
tion to try-case—Omission 
privilege ofitransfer. ^ 
“Where a 
under >sectlo 
'eognisanee'of the offence 
ing the accused. under. section 191 of she Code 
. that: He. is entitled-to: have; his case tried, by 


; Oriminal Procedure Code, takes 


_anather. Court, the omission ig more than a mere: . 


irregularity and vitietes the whole trial. 
___ Emperor 
958, 2A. L J. 745; 2 Or. L.-J ‘809, relied upon. 


‘Case reported by the Sessions Judge, 
Fyzabad, under section 438 of the Crimi. _ 


nal Procedure Code. 


ORDER.-This is a Reference “under. , 


section 438 of the. Code of Criminal 


Procedure! by. the Sessions Judge of. 
Fyzabad.. Naipal was convicted under. 


gection 171, (f) of the Indian Elections 
' Offences; and’ Inquiries Act, (XXXIX of 


1920), and: sentenced topay a fine o? Rs. 35 . 


or in default to undergo one month's 
rigorous imprisonment. : 

The- learned, Judge is.of opinion.that 
the trial of Naipaland consequently his 
conviction by the Joint Magistrace, - Mr. 


- A. J. Hopkinson, was illegal for the reason. 


that the, Magistrate had himself institut- 


Criminal Procedure and, therefore, he was 


debarred from trying the accused under. 
section 191 of-the same Code unless and - 
, Appellants... . 


until he, had informed the accused, before 


taking any. evidence that he. was entitled - 


to.have his case tried bye anotber. Court. 
Itis. amied: that no such information 
wasogiven to- Naipal. 
. décision in the case of Emperor v. Chhedi 
< (3) this omission is more than an ircegul- 
arity and vitiates the whole trial. | 
e I, therefore, accep the. recommenda- 
tion ofthe learned Judge, set aside .the 
.convietion of Naipal and direct thet the 
(1) 38 A. 212; A. W. N. (1905) 958; 2 A. Ta 9, 745; 
“2 Or. L. J, 809. | BE cum 


* vta INDIAN CASES, | 


^ he may do so according..to. lawa gl as 


1895), ss. 101," 

to inform accused of' 
istrate „instituting proceedings -- 

24 

himself withous: inform-, 


y. Chhedi, 28 A. 219; A W.N. (1805) : i 


_ of th 
ed, the., criminal proceedings against. . s 
Naipal under section, 476 of the Code of - 


According to the, - 


t2 


DARYALAL V. EMPEROBZ' ' 7: 


The District Magistrate may, however. 


“ba informed that. if he: desires-to, : take 
any further proceedings against ‘Naipal- > 


D 


eB, ~- Conviction set dside- i 
has f ep 


* 


SIND JUDICIAL. COMMIS- ` 
.SIONER/S COURT, ^ 
CRIMINAL APPEALS Nos. 194:1&'198 oF 1923: 
: | Décember 11, 1929: . yore 
Presént:—Mr. Kennedy, A: F.C . 
DARYALAL. AND ANOTHER-ACOUSED— 
: a Pa APRBLLANTS..- ^! 


CEN versus - ota.” 
1 ^EMPEROR-——RESPONDENT. 


ZEN MBA, + 


1 


Na 


Criminal Procedure Code (Act V of 1898), 8. 562; ~ 


applicability of—Court, what must r . 
Before applying section 562 of ‘the -Oriminal -. 
Procedure Code; the. Court must’ consider whe- 

ther there is &good case for its application -or 

not, and must guard inst two t = 
one, danger. to the.public and . the other, .danger 
to the accused hi 


the applicability of the section. [p. 153, ecl: 1] . 


Whero a juvenile ofender has shown. erimi- ^ 


nality rather than mere thoughtléssness’ and. a 
general character of craft and: deceit, section 562. | 
Criminal! Procedure. Codo: should: not. -be- 
applied. [p 153, col 2] , * ' Ur e 


[ 


Appeal against the judgment ‘of the. k 
dated.the 29th ~ _ 


City Magistrate, Karachi, 
October, 1923. ; So Eae ENSE A rna 
Mr. Motiram | Idammal, : for. the., 
Mr. Partabr 
ant Public Prosecutor, for the Crown... 
ORDER.—In this cage one: Dhanbai, 


widow.of Khimji, was in possession: of 
. considerable property which she.keptin | 


a safe which was originally in her, house. 
About three. years ago. she; lost one. set: 
of keys of this Sale; She, . therefore, , 
removed the safe: to, the shop. of. friend., ; 


‘which shop was, generally occupied by: , 
- the friend or his relation. . Unfortunate. ; 
ly both the friend ‘gnd-the~relation were : 


P 


himself, which may reeult from |, 


Ing8, BIZ. ^ . 


k 


~ fne, if paid, will, be refunded: to hims= n` 


iD. Punwani, 2nd Assist. : : 


m " 
‘DARYALAL V. EMPEROR.. 


away«for. some days- e» and i in that. : 
time the shop. was. broken open:and.$he., 
i safe, was tinlocked and Several thousand: 
; rypees worth’ of, propetty was removed.; 
À..portion of this property was ultimately. - 
traced to; the house of *Gangaram, where. 
'it was found. concealed in. some: bedding..: 
Gangaram.is the father of the. appellant, ` 
Daryalal, who is a boy of about 17 years: 
-of. age. Daryalal eventually pleaded : 
guilty; he hag not, made;a.very truthful - 
' statement but, on, his own admission it : 
appears. ‘that ` 8 under the influence of 
the appellant, “No. 1 Khatoo, . having, 
accidentally <" come into, possession of 
these keys. Aide: this property from, “the, + 
sate and concealed part, of it in, the- 
bedding. Ag regarda:the guilt of Darya-; 
. lal, therefore, inasmuch as: he has pleaded. 
guilty there: can. be no doubt,. and his- - 
appeal is only as to the sentence. ^ 
Before, dealing with that: question. of | 
sentence, I must dispose. of the appeal of © 
Khatoo,as it would. certainly seem that 
the. evidence; ‘against . him i8 not. suffix, - 
cient. No part of the property was: found | 
with him and the direct evidence of his 
~ connection ‘with the crime is only the. 
evidence . of: his. ‘co-accused Daryelal.- 
There is in fact no corroborative evidence + 
and I do -not think that, the evidence of . 
- Daryalal in itself justifies the conviction ` 
. of Khatoo, .As far as Khatoo is concern- 
, ed, his appeal must, therefore, be admit- 
| ted and the-conviction and sentence set 
aside: and he: must be. acquitted and 
- discharged. ; 
i ü As regards *the offence: “of Daraylal he. 
ha& been sentenced . to. one year, . and the. 
sentence ig to. be Served in Dharwar, and’: 
I am’ “urged in.’ appeal to- “apply the, 
provisions of .section 562. I daresay." 
section 562 may be a.very valuable. section 
if “properly. applied ; and.it may very 
aften.. happen that, a juvenile offender, 


n 


' whó' is sentenced- to Jail for a short ` 


period‘ofimprisonment fora trivialoffence" 
.may be _ practically ruined: for - ifs, . 
whereas, he would be saved by. the due: 
application. of section, 562: But in. passing - 
a sentence at ' least two things. are neces- 


- gary, to guard against, viz., one danger.to '- ES 


the-public: and the other’ "danger to tlie 
accused himself. - The public must ‘not 
_ bet led to suppose ve ale Juyenile offend- " 


| INDIAN, chem. 


-güilty -of doubtful, 
i behaviour i in ‘respect o property. ‘belong- ; 


153: 


.eTS may came any crimes thar ds 
like; without .any- fear’ of: - punishement 
because that, ‘of . course would: be an 
: Incentive to- criminal ‘parents to initiate | 
“their children into.a life. of crime. And 
even children themselves being immune 
from the fear of .bunishment might be, 
, termpted.: to go. astray. from, the unpleasant ` 
paths of virtue into paths oferime. It is 
obvious, therefore, that before applying 
geotion. "562 one, ‘mush ‚consider whether. 
there is'a good case for. its application 
‘or not. - In. the presént case there can‘be - 
no doubt: that the dictum of malitia 
supplet. etatem, applies, bécuae, the. crime ' 
‘committed by "Daryalal, is- by- no,.meang. 
a simple: crime such as: is committed 
by children out of mere- thoughtlessness. i 
rather than 'eriminality,, but-it shows a , 
singular combination of . design. and 
ingratitude; anda general. character. of 
craft and deceit; which; in the case of an ' 
adult would: surely call: for.a, very: i Severe ` 


punishment indeed. If am offence. of. 


“this kind is not. to. be. punished it. is. 
difficult’ to say how any juvenile offender 
could ever be punished’ for any, offence - 
short of murder: That. is as-far ns.. the 
publie i8 concerned. “As regards, Darya, 
“lal himsélf I am by no means: certain 
that his’ home influences are at all good. 
His father Gangaram has apparently been 
„if not criminal, ; 
ing to other members of the’ family and | 
on his own admission Drayalal has made ` 
a friend of a recidivist convict-in "Khatoo.' 


“who is "under this order ‘in appeal: free. 
to. consort with. him.’ On the whole it 


looks Nery ' doubtful whether Daryalal i 
will be Tree from: danger "without being 
removed, from. the temptations - of 
Karachi for'as long a period as possible, 
'I, “therefore, dismiss his. appeal ` 


FP, Bi E. Appeal dintined.. 


3 v 


töd: 
JANKI V. BHBO-NARAIN SINGH, 


‘OUDH JUDICIAL COMMIS- 

"^. SIONER’S COURT. 

MiscsLLANBOUS APPLICATION No. 166 
- or 1924 


INDIAN OASRS. . |c[9M oc. 
p: EMPBROR ? MANU, ^ 0 moe 
in respect of examination of thecomplain- * 
ant's witnesses adopted on the preced-- 
ing hearing was repeated on this date, | 
Generally'it is not the provinee ofthe- 
: € :. Court to examine, witnesses- and as -a - 

2 ‘April 3, 1924: . Tule the Court should leave the wita f 
^, , Present :—Mr. Wazir Hasan, J.G. nesses to the Pleaders to be dealt with - x 
JANKI—COMPLAINANT—APPLICANT "as-is provided for in section 138 of the 
` | versus. Indian Evidence Act: . Section 495, sub- * 

': Thakur BHEO NARAIN SINGH ‘section (3), of the Code of Criminal Pro- - 


' AND OTHERS—Accuspp—-Oppostre PARTY, 
Criminal Procedüre Code (Act V of 1898); 8 4920 ' 
—Comolawant or his Pleader disallowed to. 
examine witnessea—Court examining wntnesses it- 
self—Reasonable apprehenswn-—Transfer.of case. 


~ cedúre also tends im the same direction. . " 


The procedure'adopted ly the learned 
Magistrate: in this case , has given rise : 


o 8 reasonable - apprehension’: in’ thè- 


Generally, 1t is not the provinée of the Oourt 
to, examine witnesses, and as a rule the Court 
should leave the witnesses to the Pleaders, to be 
dealt with as is .proyided for in &2etion 133 of the 
‘Evidence Act or in section 495, sub-section (3), 
of-the Code of Criminal Procedure. te Uu 


mind of the complainant, that he will- | 
not obtain: a fair trial of his ease in thè- , 
Court in‘which it is now ‘pending. ` 
Notice of this application was issued to 
the District Magistrate and to the Gov-- 
ernment Pleader of this..Coürt. | No: 
appearance is ‘made om their behalf. ' 
-at the hearing of this application. _ 

I, therefore, order that the case be k 
transferred from the Court in which it- 
is now pending ‘to- some- other, Court . 
sitting in Lucknow and competent to ' 
‘try it. The District , Magistrate will. 


Where a Magistrate does not permit the com- . 
‘plainant or his Pleader to examine his witnesses 
But proceeds to examine them himself, the pro- 
cedure adopted by him is one that is likely to raise "| 
a- reasonable apprehension in the mind ofthe com- 

lainant that he will not obtaina fair. trial in 

is Court and constitutes a ‘su ficient ground for: 
transfer of the case to some other Court.’ ae 
name the said Court. | PN : 

Application, allowed. pays 


: Application for transfér of a case from, i 

the ‘Court of a Magistrate. . DERE 
"Mr. H.'C. Dutt, for thé Appliegnt.  . E 
JUDGMENT.—This is an appli- 

cation under section 528 0f the Code of .. : 

Criminal Procedure asking for the.” x in: 

transfer'of a criminal proceeding in-  - m 
stituted'by the applicant against four: 
persons under sections 295 and 335 of 
the Indian Penal Code and section 108 
of the Oode of Criminal: Procedure. 
The Sub-Divisional Magistrate, in whose 
Court the complaint was filed, instituted . 
proceedings under section 202 of the: 
Code of Criminal Procedure. For the, 
purposes of that section the case was” 
taken up at the-first instance on the 
5th FeBrugry 1924. On that date the 
applicant appeared before the Sub- 

. Divisional Magistrate accompeni3d by a 
legal practitioner. His witnesses, whom. . 


G. H. 


—— — - ’ 


: SIND JUDICIAL COMMIS- 
SIONER’S COURT. :. > 
' CRIMINAL Report NO. 7 or 1924... - 
|. -Februáry 18, 1994 v 
Present:—Mr. Kennedy, A. J.C, - 
and Mr, Rupchaiid Bilaram,-A. J. O.. 9 
an EMPEROR—Proszovror ais! 


an 00 *eTRISS > 
MANU walad 


; ISMAIL-—ACCUSED, : 
Criminal Procedure Code (Act V of 1898), ss. 118, 

118— Prevention . of. offences—-Sureties, ' production 

0] —Im position of h conditions—Good faith of. 

suretics—Court, jurisdiction Of. O 5. 7d re 
The object of Chapter VII of. the ‘Oriminal -- 


i rt of th Procedure. Code is not the: punisumant: of a . 

$5 he e ui ee a a e T suspect, for past naproved crimes but to prevent - 

Complaint, Were nol ex 9 him from committing offences and to afford him , 
examined by him or his Pleader. The ay 


; j ] z Opportumty of reforming himself. [p. 158, ' 
<c Court took the witnesses into its own ord uai ss "E PE 
1 eeded with their aan 0228-8 Magistrate has, while paesing: !. 
hands p cis pen again He om orders under section 112, Griminal | Procedure | ; 
g Code,. imposed - conditions as to the nature of 


~ SurelleS and “the anjoünt "of-their- liability, "e^ v 


natión. ; 
“the 4th March, 1924, and the procedure 


ET 


Vol,-82} 
EMPEROR vV. MANU. 


a, original 
aa Aa eid ni 

uhammad im v iut 97 Ind. "Oas. 
748; 88. L. R..173; 16 Cr. L. J. .100, relied. 


upon. . 
Sureties are not unfit because it is alleged - 
that the suspect. cannot be dentrolled by ther. 
nor can it be made.a condition’ precedent fer 
acceptance ' of sureties that- they should. show: 
. their good’ faith and influence over the sus ect, 

e.g., by ae a dA father Mn is abscont ing." 
[p. 155, eol 1.] 


Report under section 438; Oriminal Pro- 
cedure Code, by the - Sessions J, udg; 
Hyderabad (Bind), ‘dated the 7th January, 
. 1923, against the order of the District 
Magistrate, Hyderabad, confirming tke 
order of -the Bub-Divisional Magistrate, 
Tando/ 

' Mr. TG. -Elphinston, Publie, Prosecutor, 
for the Orown.' 


` JUDGMENT.—In . itis case tke: 
Bub- -Divisional Magistiate, Tando, rejected : 
the sureties tendered by the suspect Mann, . 
firstly, onthe ground ‘thut the suspect ' 
was ‘a notorious thief and.the control of: 
the sureties over him ‘will, therefore, . not. 
likely be effective’ or give protection to 
the publie, and secondly, | that the father 
of Manu who was'one ‘of the leaders of 


the gang had: absconded. and unless: tke: ` 


sureties showed their good faith and tke 
influence they could exert'!by. producing. 
“the father, hedeclined to release the san 
and allow him to remain under their con- 
trol. In appeal the second ground found 
‘favour with the. District Magistrata, 
Hyderabad, and he confirmed the action 
of the Sub-Divisional Magistrate. This’ 
matter has come before uson a reference ` 
ae ‘by the Sessions Judge or Hyder 
aba 


In the arder issued -by the Sub Divi 
sional Magistrate under section 112 of tke. 
Criminal Procedure 'Code,. which. was 
subsequently made ‘absolute: the suspect, 
was required to find two, sureties | in the: 
sum of Rs. 500 sach, the, sureties : to, ke. 
men of; position ' “and ‘raspectability, 
living in the neighbourhood and: belong 
ing to the.land holding. class. It" 18 
admitted that the sureties ‘offered by 
the a gompiy” "with: this a 


-INDIAN casis. 


absolute. Ipso facto it: follows that 


. learned Magistrate On, account ` 
'; notorious- ‘character ‘of the suspect. 


E 
t 


high adara ian by dies leaned . 
', Bub-Divisional Magistrate. 


In the vase of Muhammad 1 E v. 


E within (s. terms of the order 
"under section 112" they can only be | 
rejected , r'on this- ground that- they 
are’ personally unfit,- and’ that it is 


^ obviously unfair to a: suspect, to call 
“on him < to. produce’ Bureties of ‘a 


certain - class and standard and ‘then 


“to rejec- the. persons offered on certain.: 


arbitrary grounds. It ‘is. ‘not- alleged 
that the'sureties .offered-in this case are’ 
` badihashes themselves ‘or are personally: 
unfite to be accepted as such: Nor is 


there any allegation that “they have |. 


_ been ‘terrorized by the suspect and are- 


«offering themselves . as - sureties under ' 
-threats of .coercion. It has been" often 
“laid, down and it seems. desirable to - 


repeat once again,, that. the prima 


object. af Chapter VIII of the O al 


: Proceduze Code is not the punishment. 
of å suspect, for past unproved crimes 
but. to prevent ‘him: -from committing 
offences and- to afford- him an oppor- 
tunity of. reforming himself. Beetion 112 
requires the Magistrate. to impose reason- ` 
able, conditions as: to the. nature of the . 
sureties and ‘the amount of their liabi- ` 
lity. 'Sectión 118 bars the ‘right of 
the Magistrate to impose fresh condi 
tions at the time of: making his order 
it 
is not cpen to the Magistrate to reject 
sureties as-unfit because they do ‘not 
comply with certain arbitrary conditions ' 


. which’ were not included in the order : >. 


under section 112: -A- somewhat high 
‘standard was fixed ih this case by the’ 
of the 


Tt 
is not open-to him to. say arbitrarily 
that though the sureties answer - the 


,conditioss imposed. by him, they are 


unfit ‘as the suspect, cannot. be control- 


„led . by them. This - ;is tantamount to . 


“saying. that. as the euspect is a notorious 


"gabundrel he must be consigned. to Jail 
and’ denied the -opportunity . of re- 
"forming. .' 


D 27 Ind: ‘Ons 148; 88 


M ] Sik 173716, Or.. I 


È 


a ` EMPEROR-—RXRSPONDENT.: e 


, m D d of private defence. Rr 


4 156. e 
'" LALJI SINGH ?. BMPEROR,- 


-The second "ground i is more sa 
Jha the first. In making. it a condi-. 
“tion precedent, to the accepting of the 
" guretieg that they .should show their 
‘good, faith and. influence over the 8 1Specb 
- -by poducing his hoary headed. father who, 
^was absconding, is ágain. tantamcunt to: 


d : punishing the son for the sins of. his 


. father and to introducing in Criminal. - 
' Procedure Code supplimentary provisions, 
- for securing the apprehension of abscond- 
"ing offenders. 

We are of the opinion’ that the learned 
Bub-Divisional Magistrate has failed: to’ 
,exercisé the: discretionary: power vested 
‘in, him- in a proper ‘and reasonable 
manner and we accordingly make this, 
Rule absolute and set-aside his order 
rejecting the sureties and order that the, 
.'S&id-sureties. be acceptéd. `. 

P. B.'A. Rule mang absclute, . 


ex | PATNA HIGH COGRT. ; 


“Date R&FERENOE No.'6 or 1923 
M WITH ! (i 
4 CRIMINAL APPRAL No. 20 OF 1923 te 
SU AND : 
‘Dara REFERENCE No! 7 og 1935 
` WITH 
“Ori ArPRALS Nos, 21 AND 22 cr 1928. 
: March I2, 1923. 
Present: —Justice Sir B. K. Mullick, Em, 
-~ and" Mr. Justicé Adami. Q0 
+ Ix DRATH REFERENCE No. 6 OF 1923 | 
' WITH 
x "Ok, A. No. 200r 1923. | 
“LALI I SINGH AND ee ec 
— APPELLANTS 
* EMPEROR RESPONDENT., 4 
‘MIN Dasara a e No. 7 OF tas: à 
'r WITH ^^ 
CR. A. ‘Nos. 21. AND 22 oF 1923, 
N ARESHT SINGH Anp oris —ACoUSiD 
——APPERLANTS © u 
dd £ ^ versus , e hapa) 


- Penal Code (Act XLV df 1860), 8s 97, .05, 14 5 
ap, 149, 802 wul assembly—Conman ‘object 


IDEA CASRSC 


and began to drive 

"pound, whereupon the members of the opposite:. ': 

party, armed with fathis, etc., set upon them and |” 
at 


"versuse ud H 


mm 


d^ ess 


- Several heads. of cattle. "belonging «t to the party s 


. pe 4 


SES ^ 


of the complainant trespaased: into a maize fielde . 


` - belonging. to .the party of the accused. "The; 


members ofthe latter-party captured .the cattle: 


em. towarda the 


rescued the cattle. "Upon this theré was. 


chttles ~ 


serious fight which resulted im .the death’ ofr: : 


several men on both sides. The fight took, 
place Fa a field belonging, to the party of the: 
ACCUS 


Held, (1) that as the rescue of the cattle amounted 4 


-to theft under the Penal Code, apart from am 
offence under the Cattle Trespass Act, the right of 
private defenca was available to tha. ‘party of the 
accused, [p. 162, col 1], 


- (2) that if the men of the party of the complainant i 


to the. party of 


entered upon the field, eT 
commilting an 


the accused, with the object 


- asgault, they were guilty of the offence'of criminal ‘ 


iréspass and the members.of the . party of the 
accused , had the right.to eject ‘them by such 
orco as Was necessary, ; [sbid.] 


- (3) that there was nothing Wrong, on” the part of. 


the party of the accused in awaiting.the coming - “` 


of their. antagonists and in maintaining their 


ion of the cattle.which they had: lawfully 


Wee; [p. 161, col. 2.], 


* (4) that it was not the” duty of the"party of the 
-accused to release the cattle and' complain to the 


r z 


. authorities. [id] . k 
. Where possession is undisputed or where there 
ig. no time to sesek the ajd of the authorities, 
` there is no‘ obligation upon a person entitled to 
- ' @xeréise the right of private. defence and to 


‘defend his person or his moperty; to retire from 
the field merely because his assailant threatens 
chim with, violence * [p. 161, col. at 

Kabir-ud-din v Emperor, 35 C 7C L.J. 359; 
120 W N 334- T Ür L.J 256, ML T 385, 
' distanguished. 


‘A man acting under ‘an apprehension = oh death 
cannot. be expected ‘to judge too nicely the force 
of his own. blow Heis not, bound to modulate 
his defence step by step according to the attack, 
before there is reason to believe that the: attack 


is over, he is not obliged to retreat but may - 


pursue. his adversary till he finds, himself out of 


danger, and if in a conflict between them, he - K 


happens 'to kill, such killing . is unjustifiable, 
[p--162, col. 2.] 


Tf the. members of an assembly. act with tho . 
common object of exceeding the right of private, 


` defence, then they &re,not only all , generally 


guilty of. rioting but also of the particular- -offence 
constituted by. such excess of user. [wid] > - 


' ‘An assault: is a crime except "under- .certain* 


special circumstances. But ın one sense criminal | 


force 18 & continuing wrong and there asa limit 
whera the ples of justitication censos to operate 
and the liability to punishment revives ; 


ber shared with Kirn the guilt” .of. his pet: i 162, 


ben P 468, men Pr using uo 


: if one . 
.member in prosecution of the common object. ot. 
“an assembly- exceeds that limit every other mem- 


* ^ 


s 
as 
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t- Death reference with ` crintinal er i 
from a -decision .of the Sessions 4. den 3 


Saran, dated the 3rd February, dione 


Oz. A. No. 20,06 1923. . 


- Messrs. Hasan: Imam, Neeson ; 


‘and Jafar Imam, for the’ "Appellants. 


The Goverment Advocate and: Assist- ^ 
- ant Government Advocate, for the Crown. ] 


; CR. A; Nos. 21 AND 29 or 1923,” ~ 
K Mesars.- Manuk, G.,C. Pal, ,.H. P. 


- Sinha . and Nageskwar Prasad,. for. she» 


Appellants. 


The Government Advocate: aad Aebiét- 


ant ECVE RES Advocate, og the Crown. 


JUDGMENT: ^ 5. 


- Diari ee No. :6 oF 1923 
* Cn. Å: No. 20 or 1928. 
- +" Mullick, 
th August, 1922, a serious fight took place 


boar 
a 


. ‘between the: inhabitantg ‘of Mauza  Gopal-. 


pur on the one hand and. Mauzas “Chain- 
purwa and Naraon on the other resulting 
in'the death of'five men, namely, Doman 
Ahir, Mahabir .Ahir, ‘Sheogulam ALir, 


`~- Jangi Ahir and. Bhirgu Mahtó -on: (hes 


Gopalpur side. and: three: men,. namely, 
‘Deonandan. Singh, Kamla ‘Singh ' and 
< Deépan Singh on the other sidé.. 
ithe’ wounded were also Mukhram. Singh, 


Kamla Singh, ` Prem. ‘Narain 'Bingh,. í 


iPokhan.Abhir and Ambica ‘Ahir -on -the 
` "Gopalpur side.and' Narayan. Singh and 


Sheobaran: Singh ‘on ‘the ‘Ohbainpurwa’ 


and Naraon side. 

- -Gopalpur, COhainpurwa ana Naraom are 
‘all’ villages- within’ the jurisdiction of 
Police Station 'Garka,:which is six miles 


from Gopalpur, but: instead : of going to, 


their-own -Police Station Mukhram Singh 
of Gopalpur and Ram Andeshi' Singh of 
Ohainpurwa went -by train to Ohapra 
and appéared'at'the Police 'Btation--there 
. at 1-15 pw: and lodged First Informatics 


giving their respective: versions of: pene 


occurrence. - 
""Mukhram. Bingh's. am don: was to 


the. effect that nine-buflaloes : and ecws ' 
belonging to '!Birchi:. Singh :of ‘-Chain-. 
“purwa, and Lalji Singh: of Nar&on Ead. 


trespassed intochis “maize ánd?raher:fisld 
aad: xar: qe Be! sa a m his. 


INDIAN OAS, P 


J.—About 8 4. M. 2 ihe. 


"Among ; 


“ed there, ` 
in the ñeld.of, one Rambhajan the:Police: 


ma "ES Tigan Bh 


: pera A Mahto; Pr em. T 
“and Narsing was- driving them towards 
“the pound at Santa, .60:to 70 men of: the 


© , Opposite. party. arméd, with lathis, spears, 
"- gardsas and pherasas;-set upon them and 


-rescued .the.cattle, and'in the course of 


-the attaok.caused i injuries to the Persons , 


mentioned'above. `.. TED 
Ram Andeshi Singh's: account was that ` 
owing. to long standing enmity some 


/.Ahirs of Gopalpur were cutting' Deónan- 
that Deonandan : 


“dan ` Singh's’ paddy, ` 
‘Singh : and his son’ Kamla succeeded - in 
"catching" an Ahir naméd/ Binda, thàt. 


“ thereupon: 100.’ to. 150 men‘ from. ‘Gopal- 
` pür.carie:up and’: attacked Deonandan 
<. and Kamla, who were re-inforced’ by.8 .. 
. nüniber of Ohairpurwa and Naraon men °° 


‘and that & fight resulted i in the course of 


i which Deonandan and others of his side 


‘rescued. : Deónandan's. paddy field in 
question: is about. 300 steps from. the | 
‘Local Board Road to Santa’ which runs: 
"north and south and ,Beparates Naraon 
from Gopalpur. Mukliram's maize field 


is a' little to the south of thé road; to the ps 


west” of; it is the Daddy. field’. ‘of ‘one 
-Oliamrir and to the westofit: -agdinvis the . 


: orchard of Mukha’ Singh? north” of, this - 


orchard , are the fields of Jangi, Ahir, 
:Chbirkut ‘Ahir, and Pokhan Ahir,’ 

The Police on arrival in: the village on 
the night, of the 11th: August».<found 


‘copious marks of blood. in the orchard: `- 
‘and in, the parti fields of Ohirkut: and 


Pokhan, It was. conclusively. proved. at 
the trial that the fighting took place: in 

these fields and thatthe casualties: occurr- 
On the other side‘of. the .road 


‘found marks of the trampling of’ many 
foet and north-west of ‘this field is. the 
'orehárd.of Pertap Singh, where, ;accord- 
-ing to the Gopalpur men; their: assail- - 


“ants halted after. the fight, : 
, On.the Gopalpur side Doman, Mahabir : 


and‘Sheogulam are alleged to have. died 
ion. th3. spot-where they. fell; .As..for 
Bhirgu and MT -were taken ‘by 
train to Chapra ukhram and some 


«others and their. dying declarations.were ë 


recorded in:hospital.at 2-25 and 9-40 pu, 
wespectively and they died there: later.n 
thé day. = S£ gU hic Tis ) Wy. 


A. 


id : 


: ids 
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By the same train went. Ram Ain diss i 
i "with Deonandan's body and with Kamla, 


“and Sheobaran, two of the, injured -men. 
. Kamla's dying declaration- was recorded 


. in. Ohapra hospital at 2-35 p.m, and he 


.&lso.died a few hours later.: Sheobaran 
¿Also made a dying declaration but ‘he 
recovered and is one of the ln wa: 
“accused, 


^ It appears that the train got into 
Pbaprs some time between 11 and 12 and 
, that Mukhram went straightway to two 
| Mukhtars, named Sukhdeo Narain and 
“Ram Lal, 
_complaint which the ‘latter copied out 
“and presented before the -Deputy Magis- 
“trate of Chapra. The other side did 
“not file any complaint, but both, parties 
‘appeared at 1-15 p.m, at the Police Station 
. and lodged formal First Informations, 


-"Maulvi Zahiruddin, the Sub-Inspector of: 
"^ Garkha, who happened to be &t that time 


, atthe Chapra Police Station on some busi- 
,ness, recorded the statement of Mukhram 
'Bingh while the Bub-Inspector of Chapr& 
recorded the statement of Ram Andeshi, 
anda number of accused on either side 
^wére arrested by the Police immediately 


. after’ these First Informations were re- 


“corded, 


. After recording: the First Jaan Gn. 
Bah DS appears to have goneby motor 


_car to Santa and to have.found at the’ 


Railway Station the dead body of Deepan 
.Bingh one of the Chainpurwa men which 
_the Chainpurwa men were just taking ‘to 
ı Ohapra. From the Railway Station. he 


4went by boat to Gopalpur and found: 


‘every house in the village deserted by 
the male occupants with the exception of 
the chaukidars, 
. The result of the Police investigation 
„was that the Sub-Inspgctor.found that 
-Mukhsem,Bingh's information was sub- 
stantially true and on the 6th September, 
7.1822, he sent up for trial 22 men from 
:Chainpurwa and. Naraon for offences 
^under.seetions 147, 143 and 302 read with 
5.149, Indian Penal Cogle, but his superior 
"officers sbeing’ of. 
. ,8ccused in the counter-case should also 
be sent.up for triah he, on. the 18th. 
"October, sent up 19 of the pali a men 
e aa a. — 


j INDIA OAS, 


‘The former prepared a draft: 


opinion . that ..the- 


cg 


The Sessions J ae Dc thé, Haat .of. 
the former case on the 3rd J anuary, 1923, 
and concluded the. hearing: on the ‘16th 
January. He began the other case onthe 
23rd January angi concluded the hearing 
on the 3lst January. On thé 3rd Febru- 
ary, 1923, he delivered judgment, in.both 
,Cases, Out of the 20 men. on the Chain- 


purwa and Naraen side, who .were’ com; ` : - 


mitted for trial the Sessions Judge ac- 
quitted five and sentenced the reibainder 
under section 302 read with. section 149, 
Indian Penal Code as follows: Narayan 
Singh and Lalji Singh to death; and Ram 
-Andeshi Singh, Birchi Singh, Rambaran 
Singh, Suraj Singh, Sheobaran Singh; 
Hazari Singh, Sheonandan Singh, Khuba.* 
Ahir, Naresh Singh, Sahdeo Singh, 
Chanderdeo Tewari and Jwala Singh to 
transportation for. life.’ Out of the 18 
men in the counter-case the learned Judge 
acquitted nine and. sentenced. the re- 
mainder under section 302 1ead withsec- 
-tion 149, Indian Penal Code, as follows: 
.iNareshi Singh. to death, and Kamla Singh 
and Mukhram Singh, Narsingh, Singh, 
“Prem . Narain Singh, Subhag ‘Singh, 
Pokhan Ahir, Ambika Ahir and J amung 
„Singh to trangportation for life, . 
The - -accused in the former case have 
. preferred Appeal No. 20 (Death Reference. ` 
: No. 6) and those in the latter have pre- 
ferred Appeals Nos. 21 and 22, of 1993 
(Death Reference No. 7 of 1923). Je 
. Before proceeding to deal, with each 
appeal separately, it is necessary to 
observe that neither ‘the Public ` Pro- 
secutor nor the learned Judge nor in one 
case the Assessors seem to have believed 
‘the respective accounts of either party 
‘regarding the origin of the fight. The 


Police were inclined to believe - the 


“cherat” | (grazing) story “but in the. 
Sessions ourt the Public ;Prosecutor 
appears to have boldly told the Court 
„that he would not support. either that 
‘story or the paddy cutting story. and he 
set up altogether a new theory, namely, 
that both sides by agreement had-fought 
a pitched battle, Tae learned J udge has 
accepted that view with the result that 
.& situation of some difficulty has. arisen 
“before us. ' 

In the case against the ‘Ohainpurwa’ 
aud Naraon Ban, the .ao2used rosa, 


', not. 


. ^ s¢therefore; 
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Nexamined: the: “prosecution - Wwithésses. in’ 
. order t show, that their story as sc’ the 
i pw and the capture ‘of’ eatíle- was 
alse, but thèy did nof/call'ány: évidence 
to show that'their owa account as to.the 
paddy cutting. was true., Some'of them, 
owever, went to considerable trouble to 

. call evidence to prove alibis. . 
„In the counter-casé the Gopalpir men 
took the same: course „and one.cf the: 
Assessors was: inclined: to "belieze- the 
. Story of paddy cutting ‘set up: by. Ram 
. Andeshi. . eRe 
-Before us the learned Goune i ithe’ 


. appellants in both appeals’ ‘have hada . 
. ‘somewhat „easy task in averthrowing the , 


‘finding of the learned. Judge that here 
Wasa piémeditated and -preconcerted. 
_, ‘fight, for ‘the simple reagon that trere. is’ 

“ no evidence whatsoever upon which’ such 
„a, finding. can be based. - The. learned 
Ji udge in the case against the Chainpurwa 
‘men relies on the eviderice of prose2ution © 
"witness Sukan Ahir, but. that a 
- .in my ‘opinion, proves very little. 
merely shows thatthe two sides were’ ii 
` enmity with each other and that a fight 
- -did. také - .pláce. It altogether fals" to, 
- „show how-the fight originated andit can: 
‘warrant ‘the, inference that .the 
` «parties turned. out by: agreemens to 


„have a “gnt, merely for aie sake of fight-.' 


ing. 
fas: Im. on. behalf” of the - 
Wane and Naraon men and Mr, 
„Manuk on. behalf ef the: Gopalpur men,. 
‘both contend .: that -as the 
“learned: Judge's finding. cannot be. sup- 
-ported:and as he.himself has. disbelisved ` 
: thé prosecution ‘story in both cases the’ | 
, convictions . cannot possibly be, main- 
“tained. gd 
The léarned Geverninent. Advocate, 


ro En takes up the following: position. 


e agrees-with the: Police in accepting’. 
“the cherai - <thoory ^ and contends. that . 
. .the conviction of the Ohainpurwa and. 

-Nardoa men is correct,.on ths ground: 
ithat they formed an unlawful-assembly- : 


with. the ‘common object. of assazilting . 


. -the- “Opposite ‘party "who. had” lawêully 

‘seized: their cattle. :-- 

^C MW ith re A betes to: the a Na dle. 
dearned*;Government Advocate. admits 

E the. mes ot: pai ung j 18: 


4 (EROS MU 


E TITAN OASES, 


- nature of the. contest. 


-riot, an 
-examine the. evidence against each of the ' 


AS EET a 


false, Put he doés not achept: Mr. Manuk's 

contention that the ` Gopalpur men. acted 
"in the’ exercise 'of,.the . right . of private 
defence. ‘of: person. “and property. “The 
learned Government Advocate contends 
that in this case the right of private: 
defences did not arise and that the Gopul~ 
pur men: went .to the assistance of- 
Mukhram Singh not for the purpose 


of defending him but for thé purpose - 


of having- a trial. of strength with 
£beir.'enemies;.. It is obvious, therefore, 
that the: Crown, has an. easier task in. 
: Appeal No, 20'of 1923- than in Appeals 
-Nos. 21 and 22; .;. 


b propose now to. discuss the evidence ; 


.in Appeal No. 20 .aud the- connected | 
Death:Reference No. 6 of 1993, 


-[After discussing : ‘the’ évidence “Bis i 


-Lordship concluded :] 

In these circumstances I agree with . 
-the Police in. accepting the story .told 
by the Gopalpur men as to the origin of : 
“the riot.. . 

"The, evidence in the case conélusively 
E that there, was enmity. between 
Askirit Singh of.,Gopalpuür and Ganesh 
. Singh of -Naraon` and generally between 
-the residents of the two villages and the 
nature: of thè: injuries 
, Civil Surgeon upon the eight;men killed 
in the. fight clearly shows thé deadly 
Death in-every ~ 
‘case’ was: dué to injury in a vital part 
such: as the chest, or the stomach or the 
head and caused. by a - weapon such ,as 
-a spear, or an, axe. and ‘there can be 


“no doubt that. the. offences of murder a 


under section 302; Indian Penal: Code, 
-and rioting” accompanied | with murder 
'. under section 302 read with section 149; 


Indian, Penal Code have’ been com: | 


, mitted, ME 
- It: ‘remains ato ` consider ‘which, if any, 
of the vire were megubers of the 
it is necessary, t Testor is 


accused.. : 

[After examining evidence. against 
each accused-and finding which: of-them 
were members of the riot His pene 
Uu oup as follows:—] ; : 

:It now remajns to consider’ the gen. 
“bence. The ;: learned Judge hag sen: 


Mus UA aud. dowd Suh 6: den 


?oa^ ra 
a 


found: by the ET 


P 
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Zon. pr “ground” that -they ` were the 
Eve Now there is nothing to show 
. ‘that Narain took ahy ‘active part. 
.Mukhram and Prem Narain state that. 
he was armed with.agarasa and Bhirgu 
mentions him in his dying declaration; 


s but, -he certainly. cannot be placed in. 


'£he.same. category às Lalji Singh who: 
‘appears ‘to’ have taken & leading. part 
-in the attack. In my opinion, ‘Narain 
-. Singh does not deserve a sentence -`of 
, death -any more than many of his co- 
appellants who have,’ been sentenced 
' ito transportation: for life.. The sentence , 
` of death passed upon him must, there- 
‘fore, in my ‘opinion, -be set aside and 
‘altered .to one of transportation for 
‘life. 

‘With regard 1o Lalji,- 
“was a leader but Naresh' and Sheodani 
‘Singh appear to have been just as 
active in. using theirweapons and if it 
: could -bé. quite certain that. the wit-' 
nesses were in a position to state what 

part the various appellants-took in the 
po it might have been -possible to 
‘confirm the sentence'of death passed 
“upon Lalji; but itis extremely doubt-, 
‘ful’ whether in a mob of 60 to 70-men’ 
. the- prosecution witnesses even as 
xegards-their own injuries cati be trusted 
"B8 to the specific acts ascribed to the 

“ various accused and I’ think it would 
“be safer to put all in the same category 
‘and -to. senténee them to ‘transportation 
fox life, The sentence. of death passed 
.upon Lalji will, therefore, be set aside 
‘and altered. to one of transportation 
„for life, 

'. Theré can be no dowbt that the in- 
-juries causéd were such-that the offence 
“was one within section 302; Indian Penal 
'-Qode, and no other sentence but that of . 
‘transportation - for life can be passed in 
this -cas. . 


m. The scelti is that the appeal of Jwala d 


- oj Allowed:and we direct that hé be ac- 
quitted and get at liberty. s 

(hé sentences on Lalji and Narain 
:are-modified | as indicated. above, to tranb-. 
Roi enel for life. - 

The appeals of the ETA appél- 
sianta -Khuba Raut, Rem Andeshi; Sheo- 
“baran, Birelti Buraj, Rambazan, Hazari, 


iBheorandaih -i Bingh;- Sahadeo . ‘Siigh, .. 


; 


TANDHAN casis 


he certainly. ' 


-were. the . accused in: this 


‘Naresh, Sheodeni and. Chandeideo Tewari E . s d 


“are, dismissed. a Te 


DEATH. Ranana No, 7 oF 1993. dst NO 


WITH 
Or, A..Nos. 21. AND. 92: OF. "1993: 

In this case out of 17 men from Gopal-- 
pur whom: the Police sent up for ‘trial . 
‘under the orders'$f the Superintendent: 
.of Police and against. their own” judg- 
‘ment, only ‘ten were convicted, .Out of 
1these ten men the appellant Ram Nareshi 
alias, Nareshi has been sentenced to 
¿death and the remainder’ have .been 
.sentenced to transportation “for: life,. . 
under séction 302 ‘read with section: 149, 
‘Indian Penal Code. Ue 
. The learned Judge states: that’ iis is ` 
not in a position: to- find which .of the ; 
accused caused the deaths of Deonandan 
Singh, Kamla Bingh.and Deepan Singh, - 
but he finds that one ‘or more.members 
of the "unlawful assembly committed 
murdér by killing these.men.in prosecu- . 
‘tion: of the common object of the unlaw- 
ful assembly. OT 

As in: the countér-case the, ‘learned 


‘Judge has declined to accépt the. story '' l 


that Deonandan and: Kamlà.caught a 
number of Ahirs‘of~Gopalpur cutting ` 
‘their paddy.. The Gopalpur men, who 
ease, ‘have 
given no substantive evidence in proof 
‘of their allegation that the riot originat- . 
“ed out. of a seizure of cattle. by Mukh- ` 
-ram Singh, but fortunately. for them | 
the prosecution have, put upon the 
-record the evidence given by the appel- 
lants"in.. the .counter-case :when they 
were prosecution witnesses: It is clear 
-from’ that, evidence: and «from |, the 
reasoning of the learned J udge that: the 
account given by the: Gopalpur men as 
.to the origin: of the riot às. Substantially 
correct, 

There is no NG in support : ‘of 
the theory put ‘forward by the learned : 
-Judge that the Naraon and the. Ohain- 
purwa men. came .to remonstrate. with 
‘the Gopalpur men as to the’. cattle’ 
. grazing of the previous day and of-previ- 
ous: acts of aggression and that a quarrel 


“broke out, in which - both parties joined 


-and engaged i in: one in. une nature: 


eu aa ak e eer ee l 


2 
^ 


Ni 
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The learned , Government. Advocate,’ our law does not permit rival claimanis ': 


however, contends, that adcêpting, that... 


.the'riot;originated -as alleged: by, the ,. 


Gopalpnr -men, in, the, seizure of cattle-, 
by... Mukhram- Singh-yet this is a casein - 
which no -right-of private defence ‘can. 
be claimed.. by: the Gopalpur.men, He 
contends that: in. taking „the cattle. to 
the ,orchard of Mukha §ingh and”-col- 
lecting .re-inforcements and in- awaiting 
the. attack .of..the .Chainpurwa. and 
Naraon-men the appellants in this case 
werg clearly ,members;of an unlawful 
assembly, ~and he .relies, strongly. upon 
Kabir-ud-din;y.-« King-Emwperor-(1).: In 


that case the' learned Judges, appear to. - 


have;approved;.of:the “following state ` 


ment of : the.law . 88:giver in ithe Sess | 
sions” Judge's charge -to the Jury: -“In ' 
laying dawn the.law. I:rely first, on the 
clear-language of section 141 (4) which ' 
refers to an. actual right: as well as; a 
supposed „one, : and, then,,on a long 
seriesof rulings.. which. begin. with - 
Queen y.- Jeolall -(2).and end with Anant 
Pandit v: Madhusudan... Mandal. (3). 
ere: can; I.:tell-you, be no ‘right . of 
private ,defence;. either-on one. side’ or. 
onthe. other, -where both, parties. are 
evidently. aware: of» what; is. likely to 
ha&ppen:and i turn-out. in* force, ..- The 
right.: of: private defence .cannot be 
pleaded -by persons who. expecting to 
be- attacked go ~out ‘of,-their-way to. 
' court-.an' attack: When, the parties” 02^ 
the .complainant. and : accused are pre- 
pared -to fight, it is immaterial who was 
the.first-to attack; unless it-be. ‘shown: 
‘that the accused. were acting-.in the 
exercisé~ of the.-right of private defence. ,. 
If; the , accused-—it'' was » held hy the. 
Judges at Allahabad not "many years 
ago, See Queen-Emvpress v. Prag Dat (4).— 
were ..determined .to.-vindicate .their , 
supposed rights and engaged. in a. fighi 
with -mėn - equally. determined tò. vindi- . 
cate them no question of-private defence 


can arise, ;It.comes-to thia simply, thas 
D 35 C. 368; - 7 C. L. J .359;-12 O.W. N. 38E 
7 Or. L-J, 256, 3M.L. T. 385. — 5 . n .. 
2-7 W.R-M Or ^ ^7 GG 
l S 26 0.-574;"13:Ind, Dee. (n 8.) 969. . 
(4) 20 A, 450; A W.'N. (1898) 117; 9 Ind, Deg, 
iu o NE a 


ue 


^ 


‘disputed or^where.tliere is no-time to geek ©... 


Ao,enter in, cold .blopd;sinto -battlé td’ 
settle: dispute; which can “be: settled 
ina lawful. inanner.7; And the.leàrned* 
Judges:of the Calcutta High Courtidraw 


attention to the words of.Holloway,; Jj; in ^ ' 


Madras High Court: Proceedings, - 8th 
January 1878; No. 59°: (5).-where that 


D 


= & 
c 


learned: Judge obseryes - às. follows:  ' 


“ The.nazuraltendeney of: the law oflall- `. 
civilised: States is to ‘restrict within.con= = 
stantly. narrowing. limits;the right: of‘self -' 


‘help, and it is certain that no. other-prin+ 


ciple tan be: safely "applied to a,country 74 
URS ARI a maang Ge ae a 


^ D nay 


in, Kabimuddin's Case (1) was -founded - 
on. the. fact. that thé;question'of- posses: 
sion :was in" dispute: and that the appel- 
lants before their Lordships:were mem- 


bers 'of-&n: unlawful;; assembly; firstly, ` 


because’ they were attempting.to enforce 


a. right, or .a : supposed .right;;by^vio- - 


a Mh ED MENTA TOR 
It is clear, however, that the decisión ^^" 


uS 
^ 
Te 


woe 


->T 
T 


wy 
phe 
1” 
PET 


Uo 


mA 


lence,..ard,- secondly, because there. was . - 


. sufficient time . to, inform ..the + authori- 


ties. ; Where, however; possession. is ün- 


the assistance of the: authorities;I cannot 


, agree that there is, any obligation upon 


a person, entitled to. exercise: the: right 
of private defence andto :.defend his 


the field merely ‘ because his. assdilant 
‘threatens him with” 'viólence: :, I‘, see - 
nothing wrong .on the’ part of ; the 
"Gopalpur men ‘in awaiting the ‘coming 


. person ar, his property to retire-from :' 


‘ 
el 
i 


x 
E 


‘of their antagonista and in maintaining ~~ 


‘their. possession . of. thé" -cattle. which 
‘they had ; lawfully. seized; The "law. 
did not require ‘them to .retiré'ds soon .. 
as. Deonandan.’ and Lalji-went: away to 
fetch re-inforcements, The leartied Gov- 
ernment ‘Advocatg” seems to, suggest 
that it was their ‘duty to cee eae 
cattle and “to-comiplain ‘td the'au 


next contends that--it + was ‘not their 


` intention-, to impound ‘the ‘cattle at all; 


and. that’ their objeq was merely.. to 
fight for fighting’s« sake; .and'he., relies 


. on the circumstance that they remained 
= ORE aT MIC: t% ; Lad - Fen * 


SO beta, 


- (8) TM OLR, Appeszis (89); 1 Weir 587" 


orities, '" 
“but I entirely: disagree -with hiis. He ~ 


‘ 
eg 


yo 
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> 
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“in Mukha Singh's orchard for an hour 


ive the fight". began. There is, how, 
ever, nó clear evidence in. support of 


the theory” that the common object ‘of 
the Gopalpur men was not to resist 
6 gression but to resort to the: ordeal 

. battle. The facts are equally con- 
Ke “with their allegation that they 
‘did intend to take the cattle by, the 
` Local Board Road and that as it passés 
, Ohainpurwa it was.necessary for them 
' to epllectamen in. order to ‘resist ‘a 
" possible attack, pulsed might per- 
haps.have been said for the learned 
Government’ Advocate's theory if they 
had- let. ‘the: cattle go and had. then 
assembled. on Mukha Singh's orchard. 


and given a challenge to the: other. 


side “to: come there and fight; but the 
evidence ‘does not disclose any such 
condtict~ and’ as the rescue’ of the cattle 


. amounted^fo theft. under the Indian 


Penal, Code, apart from an'offence under 
the Cattle “Trespass. Act, the right. of 
. private: defence of property was, in my 


s clearly available to them. . As. 


a:njatter.Gf fact the cattle escaped i in the 


', course of ‘fhe fight and, in my opinion, 


-it.is established that ‘the Gopalpur 
men didintend to maintain their- pos- 


‘session’ ofithem. 
`. Again, if the Ohainpurwa and Naraon 


men.entered upon Mukha ag n plot 
without the consent of the Gopalpür 
„mén dnd with the objectof committing an 
“assault then they were guilty of the 
offence of ,criminal -trespass and. the 
“Gopalpur mén had thé right to eject 
thàm by-such force as was necessary 

71t' would have been otherwise if the 


Sen was made in answer to, a chal- ` 


lenge to fight, but of this there is no evi- 
' dén 


exc “think ‘then that the ree are 


‘entitled! to plead section 97 of the 


. "Indian-Penal Code and the only ques- 


tion is whether the force used was ex- 

'CesBlve.. 

. Having regard. *to the savage nature 
of. the attack .and.to the fact that no 
' less than five of -their men were killed 
I cannot say that the right of private 


defence was exceeded .by the appellants, 


JAM was observed by Jenkins, SR Jn 


abus GASH, 


of exceeding 


13 Cr, Lid, 481.. 


pon 


in’ Bhut Nath Dome -v. Emperor 
(6) a man acting undér an apprehension : 


. of death cannot be expected to judge 


too nicely the: force of his own blow; 

and the Common Law of England, which 
is substantially also-our law- on this 

topic says that he. is not bound to 
modulate his defence step by ‘step ac- 
cording to the ‘attack’ before there is 
reason to believe that-the attack is: 
over; he is -not obliged to retreat but’ 


may pursue his adversary. till‘he finds as 


himself out of danger and ‘if i in a conflict , 
between them: he happens’ to: kill such 


‘killing i is justifiable.’ 


‘The evidence is that.the attack was 
commenced » s by ` the Chainpurwa ` and 


. Naraon men and jn my opinion the Gopal- 


‘pur “men did not use TELCO ERE Ary: force 

in répelling it.: 

' The learned: Counsel! for' the sippél- 

lants : in. one’ part of his argument . 
Beemed' to suggest that ‘once the right 

of" private: defence is conceded  theré 

can‘ be. no conviction under “section 302 

read with section 149, Indian Penal Code. . 
‘He contended ‘that ‘individuals : might 

perhaps be convicted’ of exceeding the 
tight: of private defence but there could 
‘be no conviction of the other members 
‘or the assembly of that excess by im- 


plication, and he reliedon Kunja Bhuntya 


v. Emperor (T), l'do not, however, 


"understand that ‘case to lay down. any, 


such ‘general proposition. In my opinion 
the law is that if the members of an 
assembly act with the common .object 
the right , of’ private 
defence, then they are not only all gener- 
ally guilty | of rioting but also of the 
particular offence constituted ‘by such 
excess Of user. ` 

Under our law an —( isa crime 
except .under certain special circum- 
stances. But in one sense criminal 
force is a continuing wrong: and thére 
is a limit where the plea of justifica- 
tion ceases to operate and the liability 


to punishment revives; if one member ` 


in prosecution ‘of the common object 
of an assembly exceeds that limit every 


m Ind. Cas. 867; 13 ©. W. N. 1180; 10 Cr, L. 
(7) 15 Ind. Ces. 48l; 39 0, 880; 160. Me N. 1053; 


do 
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-other member shares with him the guilt 
of his act. 

_ In the present case, however ‘the right 
of private defence not having been ex- 
ceeded the question does not arise. | 

The result is that the conviction and 
sentences must be set aside, and, acquitt- 
ing the appellants, we direct thàt mey 
be set at liberty. 

- Adami, J.—I agree, 


S. D, ' Convictions and 
: Sentences set aside.” 


CALCUTTA HIGH COURT. 
CRIMINAL APPEBAL No. 555 oF 1923. 
March 3, 1924. 

Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Panton. 
KSHITISH CHANDRA DEB ROY— : 

- ACOUSED—-APPRLLANT á 
versus 


" EMPEROR—RXSPONDENT, 
Po Code (Act XLV of 1860), s. 406—Criminal 
ch of trust—Sale of goods taken on approval 
with condition to pay cash—Title of buyer of such 
goods—Criminal Procedure Code (Act v of 1896), 
88..617, 590—Contract Act (IX of 1872), s 78— 
Passing of property un goods 
Where goods: are taken on approval under the 
arrangement’ that property in them wil pass to 
ihe person, who has taken them, only 
(1) when he exercises his approval and 
` (ti) pays cash for the goods, 
‘the trust continues and the property in the goods 
does “not pass to him until both the conditions 
are fulfilled fp. 165, col 1] 
A-buyer of the goods from such aperson, before 
the property in them has passed to their ‘seller, 
acquires no title to them and is not entitled, there- 


E fore, on the conviction of the latter for c 


breach of trust, to get the goods from the Oourt. 
[p. 165, col 1.] 
. Oriminal appeal against an order of 
the Third. Presidency Magistrate, Cal- 
cutta, dated the 7th September, 1923. 
Babus Narendra Kumar Bose and 
Bibhuti Bhusan Saha, for the Appellant. 
'. Babus  Mritunjoy Chatterjee, : Sarat 
Chandra Chatterjee and Biraj Mohon 
Roy, for the Complainant. 
Mr. Khondkar, Officiating Deputy Legal 
Remembrancer, for the Crown. 
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J UDGMENT. 

ag J.—The appellant has been 
‘nor ites by a Presidency Magistrate of 
an offence under section 406 of the Indian 
‘Penal Code and sentenced. to .undergo 
rigorots imprisonment.for a term of two 
years: Section 406 under which the appel- e 
lant was convicted relates: to criminal 
. breach: of trust. and criminal“ breach of 
trust as defined in section 405' means 
dishonest misappropriation .or conver- 
Bion by some one of property entrusted 
to him or over which he has been given 
dominion, 

'The facts ofthe present. ‘case are as fol- 
: low:—On the 31st.of.May last year the 
: appellant called at Messrs, Boseck and Qo, 
‘a jeweller in .Chawringee Road and re- 
; presented that he was a relation of the Raja 
of Naldanga and stated that he wanted to 
buy some jewellery for his daughter's 
wedding and that’ he wanted the goods 
for approval as his daughter could not 
come out. According to the prosecution 
story the appellant selected some articles 


‘of jewellery and signed a receipt for 
‘them in the inspection: book: and took 


them away. He- subsequently returned 
on the lst of June, brought back two 
of the articles taken: by him on the 
31st May of which he did not approve 
and selected some further articles of 
jewellery which he. took away also on 
approral. On the 4th June, the accused 
came again to the shop and took some 
further articles which. he put» on his 
person. It subsequently transpired that 
on: the 2nd June, he had sold the arti- | 
cles taken away by him on the 31st 
May end the Ist June, as to the arti- 
cles teken away on the ist June at prices 
about a third of. those.at which they 
were priced by ‘Messrs.-Boseck & Co, 
Under these circumstances the appel- 
lant kas been convicted andsit “is now 
conterded on his. behalf that he was 
wrongfully. convicted of criminal breach 
of trust under the provisions;óf section 
406 of the Indian Penal Code and: re- 
liance is placed en the provisions ofe 
section 78%f the Indian Contract Act 
and Illustration (b) thereto. It is said e 
that when a persdn is given articles of 
jewellery, as in. the present case, for 
ee nothing being agreed or said 


,exércises his approval ;and 
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as to the terms of payment, the property 
in the goods passes. to the person en- 
trusted “with the'' goods; whenever he 


take thé goods and, it-is said, that there- 
upon “the trust ceases ‘and the property 
becomes the ‘absolute property: 5f: the 
person “to whom ‘thè "goods have . been 


handed. -overe and reliance is "furthér 


- 


placed on™ two cases that were cized. to 


us in’ the argument, hamely, Ez parte 
"Wingfield : 


vain ore florence (1): 
Krikham: v. ' Attenborough (2)." Both those 


cases’ are cited. às authorities for the 


proposition that where property hs been 
handed ‘over. on “approval. the property 


«passes to'thb personto:whom it i$ eatrust- 
ed as&soon ; a8 ‘he.has'elected-to . a»próve: 


of. the: property 3 ‘and th&bin these circum- 
Stances;no- case’ of. criminal ‘breach cf trust 
> As ‘against’ this: we: have: beén 


arises: 
‘referred by. the Deputy Legal Rememb- 


rancer to the case of ‘Weéirier: v. Gill (3) 


. Which; it” is. said, closely resembles the 


facts of this case. ` Itis: necessary under 


‘ the circumstances to sée on what. terns the 


. goodg.were entrusted 6r'handed over’ to 


543;.45 W 


‘the appellant on the 31st of May ‘and the 


Ist.of,Juns of the last year. The first 
pro&eculión. witness: Mr. Ball, who isa 
‘partner ‘or? Director” of Messrs. Boseck 


„and Oo; states-that.hé saw‘the aprellant 


on; the: 31st: “May ‘and that the arzange- 
ment’ was that the goods approved’, of 


, were’ to“ be paid for-in!-cash. Mr. ;Ball 


states” "with-regard to the goods taken 
away on-the' lst^June;that the appel- | 
lünt stated;that he. would pay for:these 
oods* together with «those previously 
-taken “away.” 
‘Stated! that ` there was? ho “writing that 
thé -paynient ‘was torbe in” cash, and 
with “regard to the visit on the 1st June 
‘he states’. that the cashier“ was ordered 
to make out’ ‘cash ' "bill&.'as the’ accused 
was “ready: ‘to ‘pay ‘and he deniec that 
there was’ any talk of:payment by znstal- 
ments, `Éshould: say- that in the -2vents 
“whieh have: hàppened certain ‘smal. sums 


were paid. by the accused on aczount,, 


4 Q879). 10 Ch. D. 59; 40 T. T.15; 27 W.R. 
iq gun 1 9. B. 201; 601. J.Q. *B. 149; 75 L, T 


(8) (1808 6) 2 K.'B. 574;" fL J. K, B. 916- 96 1 
T. ey BP 17H d Il Com, Cod, 240." 


~ - 
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elezts to. 


“and, 


.In- cross-examination he. 


ue 


but I do not think that- this really 
‘affects the matter... What one^has"got 


to see is what was the arrangément - 


.arrived at "between the ‘parties ‘onthe . K 


-3lst May and the let.June.: 
dence: of proseoutión withess- No’. 5, as 
cashier of^ Messrs, "Bo&eck “and ` “Oo 

‘also .material.":He ‘stated. that on: "ue 


the appellant harded.^him-,à “note for 


& thousand 'Tupees and . asked him. to ` 
debit' 800 rupees: to one bill, and 200 ` 


rupees fö the other. It appears that the 
handing -of the note for one thousand 
rupees took place. after the: first visit 


of the appellant to Messrs, -Boseck and " 


Co’s shop on the 4th June. On the first 
oceasion he fumbled in his pockets and 
pretended that he had left: his money 
behind by mistake and asked Messrs, 


Boseck ‘and ‘Oo: to send * ab assistant 


with him to his. houseé'.osténsibly to 
fetch the money.: Then;as I have already 


,88id; when he” camé' “bok” ' instead *‘of- 


paying the whole. amount of: the: bills 
that “were madé:'out'.:he tendered’ -the 
note for- thousand-- rupees “making. a 
request’ for its division between:the two 
bills in the: mantier, T: have. ‘already . in- 
‘dicated. The cashier: states that he there- 


. uport took the two ‘hills to-Mr. Ball for 


his. signature” and’. that. Mr. Ball' said 


‘that:this, was not the 'arrangement,-:tHe - 


arrangement made on the 1st. Ti une. “being 
‘that the good: taken ‘away on that. day 
were to be: paid for in, cash on the spot 


, and that with regard ‘to-the other" goods 
taken on the 31st, ‘May ‘half’ was: to be : 


paid in’ cash om approval and" thie’ Other 
half subsequently.. i 


‘After reading. the evidence add. con- ' 


The evi- ` 


-4th ofJune -he «made “out : “two "Bills' at pu 
| the request of*the appellant ‘and; that 


sidering thé ‘documents’ ‘the: conélusion | 


T- have’ come ‘to: “is that nothibg- Was - 


‘said, about the. payment of cash ‘as 
‘against the ‘acceptance’ of the: goods 
on the 31st May: "But I. "Recept, 
-as the learned“ -Magistrate - has' done 
Mr. Ball's account of: "what happened 
onm the: Ist'of June, . because, “Tlthink 
that this“is- borne ott by. two “things 
which subsequently : happened, - 
to say, by:the conduct of the. accused,.’ to 
which I have already ' referred ‘én 'the 


that. is” — 


. -4th. June KRON e Pu to be meady, h 


pU wrote on the, ‘Exhibits 
“5 there 
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tò makéà cash, ‘payment: for’ „fhe. b bille; of 
- tlie ‘whois . amount, aiid’ also. the: part 
payment in respect of the ‘other articles 
d I. think, it is further corroborated 
que what the accused himself i 
an 
-, If there dad. been: Ho . arrangement - 
` for payment in ‘cash : either on’ the alet, 
.- May or on the. lgt.. Sane, there ae 


. have been no neàd to. write as 


accused did on; Exhibit ; 4; “paymeht 


2 of Rs.. 200 a month, i and firther i tb T 


* inatáhiieiit paymernta" on. Exhibit .5 
` Undér. theo ‘circumbtances it.. _Sgems . td 


“mê that. _the . arrangement , of ihe" ist 


June, was that- the property in the 

goods. “was only to pass. if the appellant 

exércised, his, option to’ take the goods 

‘and paid, cash in respect. of the goods, 

“that is fo say, a payment ‘in full “in 

Xe&péot . of, the -goods ` taken on .the 1st 

. June, and &, payment. as to half’ the 
amount in cash for. the" goods which he. 

i took on, the 31st May. in this view 
(Of, the case, the. trust.’ continued until ` 

thé “option, to také thé goods was exer- 

cised and ‘the. cash, paynient was made . 

aid thé TA dn 

.Bóséek . and, ‘Co. 

to the acciised until both thesè conditions 
“were ‘falfilléd. - This being so, we think 


1 that the - 'offence., under, ‘section , 406, ‘of 


^ 


“which the &ccubed was convicted “has. 
het “Sala pl lhi. ,and. that the ‘only 
2 to us. iB to dismiss '; ‘the 

' E e, however, ander the circu- | 
Instances of the case, reduce the sentence 
t018 “month. 
With re ard. to the two ‘applications 
Side by the purcliasers: for the return 

; ta them of the goods ; which they have 
Y purchased, from the ; accused . the only 


F: ‘doirse, ‘open to us is. to, dismigs these 


applications. haying regard | to our finding 

, in the. appeal that. thé property, in. the 
"goods. rémained,in Messrs, Boseck. and 
:Qo.; and has never passed | to the accused, 
This being so. the. accused, could give 
no title to the, puichasérs and the’ two 
"applications are accordingly dismissed. ` 

sa DIOD; J. m agree. : 

"EDO ud reduced, 


DIAN OME. i. Dol 


District énd Sessions. Judge, 
ithe. goods did not . 


application for regision has also been dis- 
-missed by ghe oes Sessions Judge. 


pa pe IPM KT 


“PATNA nigh: COURT: uu 
 Csirsn RzvistóN. No, 356-oF 1924. 
tly. 4,1924: , "E 
_ Present: —Mr. Justice Kulwüüt Saha ay. 
JAGARNATH SINGH—Acovsap~~ . 
. E PETITIONER iy 
| |o. versus 0: s 
y | EMPEROR—Ozposire Panty. 
Criminal Procedure Code (Act. V of, 1898), 6:367, 
- 3$1—A ppeal—Summary ismissal — Jii 
Appellate Court, dut pia "Code (Act XLV of 
1860), ss. 186, 189. rrest— Obsirüctión- Threat of 
violence—O fence. . 
An Appellate. Oaart is not Fequired phy to 


write a DS e when € asing.- an appeal | 
gummaril t it is necessary , that it ‘should 
kive reasons tor dismissing’ the same.” I9. 106, col, 

4. 


1. 

a Behara v. Emperor, 43 Tia. “Gas: 439; 
2 P. L: J. 695; 4 P, L. Wy, 153;-19 Or. L: J.. 151, 
followed. |. . 

Where a person rêke ? in dzeditiba of: a 
decree refuses to follow 'the'-peon who arreats | 
him, 


and. threatens :,to, uss violence, the ' whole 

pecurrence amounts, to one. offence. under: .gec- 
tion 189, Penal. ‘Code, "and. a conyiótión, for two 
ófferices under * ‘sections 186 : arid 1 8, Penal Code, 
isnot justified:- [p. 166, còl: 2.] 2 

‘Oriminal. revision “from: an order of the 
.Monghyr, 
refusing fo: interfere, with an -order -of 
thé. District Magistrate, ‘dated - the. ‘22nd 
May . 1924, by which ‘he. dismissed an 
appeal’ against an “Order ‘of the. Deputy 
Magistrate, J amui, dated the- 320th - of 
May 1924, ^. 

Mr. Janak Kishor, op thie Petitioner”. 
~The ‘Assistant Güvernnieit ‘Advocate, 
for thé. Crown. 

"JUDGMENT. ie. -petitionat- has 
‘been convicted. by... ‘the Deputy- Magis- . 


trate of 'Jamui uiider.Bections: 186'and ..'' 


189 of the Indian Penal: *Gode.. : He ‘hfs 
beet sentenced to simple. imprisonment . 


ie fifteen. days and, to pay : a’ fine--of 


50. under sedtión. .186; -ànd ‘simple 


sinen for bix WeekH" and ‘to-pay 


a fina of Rs, 50'under- section 18% Indian 
Penal Code. His appeal '"has*been: sun 
marily’ dismissed "undér ‘section 42? -of 
the Code of Criminal .Procedure ‘by the 
learned' District, Magistrate. and an 


The facts are shortly theke.. It ap-, 
“pears that one “Mr, ‘Christian * .ob-- 
“Yained +a. decree ‘for money against ‘the 
petitioner. He: oe out PEPOBHOR of the 
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decree and applied for the arrest of 
the petitioner, in: execution of the decree. 
The warrant of arrest was issued by 
the Munsif and made over tothe peon 
Ajodhya Singh. Ajodhya Singh re- 
ported that he went to: the place of 
the aecused, showed him the warrant, 
arrested him and demanded the pay- 
ment. of the decretal amount and fail- 
ing payment, -he directed him to follow 
him. The accused, : however, eied 
the Court's order to pay. the amount 
and cried’ out "Go out, I do not obey 
the Court's order and I would not pay 
. the amount’, The peon. became frigh- 
tened and left the place., The Munsif 
thereupon lodged a - complaint under 
sections -186 and 189- of ‘the Indian 
Penal Code, and the accused -was placed 


oa -his trial ‘and cenvicted and sentenced 


as stated above, The finding - of the 
the Trying. Magistrate is. that the peon 
was obstrmeted-in the’ discharge of his 
duty-and he was also’ -threatened and 
deterred from discharging his duty as 
a ‘public servant, 


he first point taken bs the learned, 


Vakil for the, petitioner - is that the 
District Magistrate was wrong in dis- 


missing the appeal summarily without’ 


writing out a judgment, Now, section 
491 of the Code of Criminal Procedure 
- empowered the District. 
to, dismiss ‘the appeal summarily 
and it is not, necessary .ihat in dis- 
" missing an appeal under section 491 
the Magistrate should” write out a 
jüdgment as required. by, section 367 
of. the Code. The learned . Vakil relies 
üpon | the case of Gurubari Behara, 
v? Emperor (1). That case is a clear 
authority for the proposition that an 
Appellate Court is not required by law 
to write a judgment when dismissing 
an appeal summarily. It is, no doubt, 
necessary fhat in’ dismissing the appeal 
summarily the Appellate Oourt should 
give, reasons for dismissing the same, 
A mere order to the effect that the 
appeal is summarily dismissed, without 
‘giving any reason 
be, according to the authorities, bad in. 
“law. In the present case the Magistrate 


Sort Cas. 439; 2 P. L. J, 605; 4 P. L. W, 
153; 19 Or, L. J, 101. — 


INDEAN | CASES. 


Magistrate ' 


"rhatsoever wauld. 


| sn 


gives his reasons for ‘ dismissing” ‘the 
appeal summarily; and, having regard 
to the fact that the issue for decision 
in the case was a very simple ‘issue 
of facts and there were no complications 


in the case, I.am not prepared. to say ' 
that the, dismissal of the appeal under ' 


section 421 was ‘in ‘the present case bad 
in law. 
The second Saint taken by the learned 


Vakil is that upon the finding arrived i 


at, the utmost, that can be said is that 
only one offence was committed, and 


the conviction for two -offences under f 


sections 186 and 189 was not justifia- 
ble. 
sound, What has been “found ‘is that 


the petitioner refused to ` follow the. ' 


peon when he arrested liim and 


threatened to use violence towards.him.. 


In my opinion; the whole occurrebcé 
amounts to one offence under section 
189, Indian Penal Code; and'two separate: 
convictions under sections 186. and 189 


‘are bad in law, I would, therefore, set 


aside the conviction and Sentence under 
section 186, Indian Peiial Code, 

As regards ‘the conviction under sec- 
tion 189, it has been contended that 
the facts found do not amount to an 
offence under section 189, I am, however, 
of opinion.that the Trying” Magistrate 
was right in his finding that the 
facts do amount to an` offence under 
section 189. As regards the sentence, 
however, the learned Tryin Magistrate 
has observed that he, paha) have let 
off the. accused with a punishment of 


In my opinion, this contention is - 


IUS 


fine only; but, having regard to the © 


fact that the accused was an elderly 


' man and has lived to an age to know 


that laws are to: be obeyed and debts 
tobe honoured, he thought that a severe 
sentence was required. Iam of opinion 
that the fact of his being an elderly 
man does not aggravate the 'nature of 
the offence, I am informed that, the 
petitioner has already undergone 
prisornment for more than three weeks, 


Having regard to the circumstances. 
of the case I.am of opinion that the _ 


sentence already undergone is sufficient 
to meet.the ends of justice, I, there- 


fore, reduce the sentence of: imprison- : 


ment under section 189, Indian Penal 


im- . 


4 
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Code, to the period, ibo dece 

The sentence of fine .undér section 189 

will stand. "The fine imposed’ under 

‘section, 186, Indian Penal Code, if paid, 


will be refunded 
5, D. 


D 


- Sentence ruduced, 





` $ "n m ‘ ‘ E 


ey 


ALLAHABAD HIGH COURT. 
, ORIMINAL REFERENOE No, 27 6 oF 1924. 
June 18, 1924., ts 
Tom —Bir ‘Cecil Henry Walsh, Actg. 
Chief J usticé, ‘and Mr. Justice Ryves: . 
KASHI RAM ae OTHERS ArPLICANTS x 


. EMPE RQR o a MIYAN J AN— "S 
f _Opposits PARTY. ^ x 
‘Penal Code (Act XLV of 1860), “a8. . 182, 2:0— 
“False report" “and - V false: charge,” , deatinietion 
between-—Intention. + i 
Jf the complainant eonfinos "himsel to rêpori- 
ing “what he knows of the ‘facts, slating his 
suspicions, and leaving the matter to be further 
investigated by the Police, or leaving the Police to 
take such, ‘course as they. -think : right in the’ per- 
formance of their duty, he may be making a report, 
“bul he is not making acharga. Butaf he takes. 
. the: further stop, without waiting for any official 
investigation, of definitely ålleging his belief in the 
guilt of, a spacified: porsen, nnd His desire: that.” 
the, specified peraon be procesded against m Court, 
that act of bis, whether verbal or. written, if mide 
t? an“officer of tho law, authorised to initiate pro- 
cesdings based upon the complainant's statement, 
whether amounting to an expression of the ERI 
plainant’s belief in the guilt, of the specified 
,802; or his desire that. Court ‘proceedings be 
'againat him, amounts’ to making é a chargo, [pe 168. 

' eol 2] 

Mathura Prends Emperor 49 Ind, Cas. 761: 15 

A. L. J. 767; 18 Cr. L P. 1017; 39 A 715, ce 

Emperor v. Hardwar, 16 Ind Cas. 510; : 
10 A. L. J. 61; 13 Or L. J 702, dissented from, 

- Criminal “reference | made ‘by, the Ses- 
sions Judge, Saharanpur, ated the 24th: 
April 1924. | ' vU 

Mr. Nehal Chand, for the Appeal io^ 

Mr. Mushiag ^ Ahmad, Jor the. Opposite’ ` 
Party. -. uU 
"JUDGMENT.--This is, (if if weré- 
not for the referring order. of. Mr. Justicé' 
Boys iú. which he” seems. . rightly, ' in 
our opinion; ‘to think.thgt: further. con, 
sideration is required of'one authorby | 
io^which we will réfer in a‘ moment), ` 
a matter ‘of no importance to'anybocy 
except the parties, none of:whom & seem 
. to be very attractive _ porsons, or to’ be. 


a 


' H 
^ t. 


INDIAN CASES,” 


' and never put upon his tria], 


`a. 


4 


worth, the tne whieh) has been; Body 
spent upon them by. a large number 
of judicial authorities. Somehow or 
other ' Kashi Ram, the present appli- 
cant, got it into his head that he had 
been robbed, by two ‘prostitutes and 
‘their ‘brother; or one or, other of them. 
z» Ultimately criminal. proceedings were 
taken against these ,Persons, or rather 
against’ the. two women, their brother 
‘being’ omitted from the charge. , The 
“two women were ‘acquitted, ‘and, now the, 
‘brother, who was‘only yerbally charged 
“wants. 
to vindicate the’ law. and clear himself 
by taking proceedings against Kashi ' 
. Ram and his associates who made the 
charge. The Magistrate, whe was originally 
“seized with the matter in Sahranpur, 
rightly, ‘according’ to, our view, held 
that the offence committed - _ by. Kashi 
‘Ram and his: I associates ` was . an 


‘came, before the 
' Sessions ‘Judge aig held the. contrary 
‘and referred to the ‘authority, which we: 
have already mentioned, namely, Emperor’ 
v. Hordwar Pat $.. He then, in the 
ordinary: course, réferred- the matter, to 
the High Court; thinking ‘the Magis- 
trate was wrong: and also ‘submitted 
the matter to the Magistrate ‘again for 
“his. erplanation, , “Tho '"Magistrate,. was 
converted ‘by the authority which, the . 


Sessions.Judge quoted and being bound -. - 


by a two Judge decision of this Court, 
naturally came to the conclusion "hat: 
‘his, previous opinion ‘was, Wrong,saying:' 
that he’ was not.aware of the authority 
when. he "decided the case." The matter ' 
théreupon came before. Mr.. Justice 
Boys on a reference from the Sessions, 
„Judge, and Mr. Justice Boys, not 
‘agreeing with" the' view laid “down in 
the case in “Emperor v., Hardwar : :Pal 
(1). referred the | matter to. € Bench 
and it now "come before. us hg a 
' view ; to ‘clear the “ground, if possible. . 
| In:ieur view. there is ‘a fallacy under- 
lying: the decision ' in Emperor. v. 
Hardwar’ Pal." (1)° which Mr.. Justice * 
Boys has *igbtly "pointed out. .Thg. 


(1). 16 Ind. Oas; 510; HAS 528: 10 AL: J, 01; 
Or LT 50 m 


D " 


x . 1 : 3 
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<t KABHI-RAM’2, EMPERÓR, 


‘meré “fact "tliat^mibsequént proceedings . 


.in- Court are taken ‘either against the 
‘persor ‘originally charged; -or ` against 


. Somebody else, cannot effect what was 


c 


~ “made, “if it "was a charge. | 
& charge was made 


done when “the original charge Was 
In Emperor 
wi Hardwar Pal. (1): 


l “+ | against “several ' people including one 
(o6 SS, “But S^ w&ss' never charged in Court, 


, Gt 


was ‘not püt upon his. trial: and, no 


2 proceedings ‘were taken’ against "him. 
3c. "He" other .peóple were, arid the; rafio 


“i dS that” the chargé ‘against -§ amounted: 
av toa charge „in Court, because Court. 


vüecidendi-in Emperor v, Hardwar Pal (i) 


ne Ptpceedings Were’ taken against some- 
4. * od 


^. ithable to 


. 'the~ question, ' 


y= ede." In’ this ‘respect we -are 
agree ‘with Emperor v, Har- 
Q It so happeng as regards 

what ‘amounts to a 


‘dwanPal 


..;chargé under section ‘211 ‘and what'is 


, "&'-mriere "*réport which: co 


h: comes within 


“section 182; that T myself, ona previous. 


occasion" sitting alone; happen to ‘have 
Been’ compelled to 'éxpréss, my- opinion. 


: “Possibly gn’ English lawyér.is ‘tempted. to 


‘take-.a'broader view, inasmuch as In 
"ngland:the ‘meaning’ of "charge" is 
"clearly defined, and, the.step:involved in 
making à'charge is identified, because 
every ‘Station Officer has a charge-sheet; 
and rif ‘the ¢omplainant’ makes.a report 
desiring that criminal proceedings shall 
be brought,the is asked if he is prepared 


‘sigh thé charge‘sheet and if he does’ so, 


-he.sidentifies "himself as’ the person mak- " 


“ing thé: charge.” If he ' says no, it is left 
to.the*Station Officer tö decide Whether 
heras ‘Station Officer, "will. continue the 
matter by making thechatge himself. But, 
ih: dirbstance thére-"ought not:to. bè any 
real ‘difficulty in‘ "déciding the question 
where.@ repart stops ‘ind ` NA beging, 
and “my “brother “and J, ‘agi eeing in. 
substange, with the view which I took ih 


the ‘case Which I, decided,’ reported ‘as: 


Mathura Prasad vi Emperor (2) havé 


agreed upon the-following' formula which | 


' in ourwview, in substance, not necessarily 


jn ‘every term or expression, correctly 
states the dividing line betwaen the-two 


, Claases.of-adts!: — 


“Tithe complainant ‘goiifines himself to 
(2) -42 Ind. Cas. 761; 15 A, L, J, 767; 18-Or. L, J. 
10 17; 39 A 715. 


retin lS 


Sos 3 vm xay 
^ 2 ‘ z 
F em She 


reportin What he, knows of the fücts,. 
stating his suapicions, and leaving the 


“matter “to “be further investigated. “by 


the Police, or: leaving the Police 


to take such course as they think | 


right in the perforinance of their duty, . 
he may be making a report, but he is not 
making a charge. But if-he takes the. 
further : step; wéthout waiting -for..any 
official investigation, of "definitely alleg- 
ing his' belief in’ the guilt of*a “spécified 
person, and his desire'that the. specified 


person be proteeded against’ in’ Court, 


that'act'of his, whethér verbal-or written, . 
if made' to an officer of the law guthoris-- 


ed to initiate proceedings based; upon 
the’ complainant's statement, whether 
amounting towan’ expression of the 


.complainant’s. belief:*in‘the ‘guilt ‘of the 


specified person, or his desire that Court 


‘proceedings’ > bé: - taken ‘against, ‘him, 


amounts to making a.charge’ '."" Te 
. Applying that tothe facts of-this case, - 
what ‘happened „was; that~‘thesé three 
people, liaving apparently réason-to BUS- 
pect thée.other three of- theft,” approached 
the Police and désired that’ a. search- ‘be 
made. ‘Up to: that time -they-had:-made 
no charge: Search was made in’ their pre- 


‘sence, and an attractive'article of elothing 


was “identified” by -Kashi Ram ‘as-being. 
unlawfully-in the box of Miyan:J an, the 
present complaitant. "He ~ideritified-- it 
and’ indicated „to the Police Officer that 
Miyan Jan was guilty either of having 
stolen, or wrongfully: received it’ knowing 
it’ to have heen stolen? “That; “in -our 


D 


now s 


view a&mounted:tó a charge.” ‘The ;Magis- ` 


trate was right, on -thecomplaintof- Miyan 
an, in formulating’ a charge againat, 

Kashi Ram of having made ‘that: charge, 

assuming it to have'been -false to.*Kashi 


Ram's knowledge: With regard to the _ 


other two persons, Shikri- Prasad ‘and 
Dip Chand, all that we know about them 
is that they were, present, and‘ may fairly 
be, presumed to have d 1 
a sympathetic approval of the, conduct of 
Kashi Ram. "Whether this amounts, ‘as a, 
matter of special pleading; to aiding’ and 


abetting Kashi Ramin making the charge, - 
‘is a matter of no‘importatice. We think 


that justice will be done by sending hack, 


the record with a ‘direction tô tlie . Magis: - 
trate to’ proceed with the case against 


ao : 


- 


demonstrated ' 
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Kashi Ram. The charge.a gainst the other. 
two persons.is not pressed, nnd; therefore, . 


the ‘case ‘against them “ must not "bo 
probeeded. with: : It-should--be added that 


the precise question of fermal-8anotion'is. 


no longer rélevant because of:the amend- 
ment’ of the Criminal Proceduré- Coée, 
and that under section: 195 (1)-(b) ef tho, 
Code of Oriminal Proce@ure ‘a complaint 


by the Gourt was not: necessary because: 


the charge was not in a Court. 
K,8, D. ' Reference answered accordingly. 





', LAHORE HIGH COURT. ` 

ORIMINAL ÁPPRAL No. 998 or 1923. 

| 7.0, Q5, Jánuark 7,1924. > : 7 

Present :—Mr. Justice Martineau: 

HUSSAIN alids UMA R—Convict 
i : —APPELLANT T 
e:  pergue 5e 7 
_ | 'EMPEROR-—RESPONDENT. E 
Criminal Procedure Code (Act V of 1808), s 498 
—Penal Code [Act XLV of” 1860), es - 180B,` 182A 
—Conspiracy to. overawe Government by ‘killmg 
Europeans—Conviction jor ‘conspiracy to'overa-pe 
Governméent—Subsequent trral for consmracy to kill 
Europeans; maintainabwaty' of ° 7 ' x 
A’ peréon, who has already, been convicted’ of 
an offence under section .1214, Penal Code; for 
& conspiracy, to .overawe' the Government ‘of 
India by means, of' criminal force to wit; >y 
causing’ bombs ‘to, be thrown at British -office-s, 
, cannot, on thessame facts, be subsequently convict- 
ed under section 120B, Penal Code, for a conspiracy 
to kill the Iuropeans, having regard . to Bec- 
tion 403, of the Oriminal Procedure Oóde, for in 


Pss Seg 


such n case there are niot’ two: conspiracies; ime ' 
to overawe tlie" Government, of India and another ' 


to kill the Europoans, but the ‘conspiracy is one, 
the killing of Europeans being the means to be 
employed for caryying out the object of overawing 
the Government’of India, ^ ^" terte 7 cU 6 
Appeal froni “an “order ofthe Special 
Magistrate with section '30^ -powers, 
Gujranwala, dated the 10th May 1923.: 


‘Babu S.C. Chatterji for the" Govern- ` 


ment Advocate, for the Respondent. ' . 
JUDGMENT. — The ‘appellant 


Hussain‘alias Umar has becn ‘convicted of ' 


` two'offences, one under sections 302/120B 
of the‘ Indian Penal Code for having en- 
tered- into a:criminal conspiracy with the 


British India’ to kill European British 
subjects 'in the. Punjab, and the olhar 
under section 20'of the Indian Arms Act 


for having imported bombs, rifles, and ' 


x 


pub wu 


INDIAN OA 


‘ammunition intó.the Punjab and conceal-, 


ed them at Kot Kàzi in. "the ‘Gujranwala 


‘District: “He has been sentenced to.seven 


years’ imprisonment ‘and: ` a` fine-.of 


` Rs, 500 or the fornier offence and to seven 
' years’ imprisonment forthe latter, : 


, The appellant was tried*by a Magistrate - 
exercising powers-under ‘section 30 of the 


Criminal” Procedure Code; and his first ` 


contentijn is that the Magistrate was not 
competent to try him for-an’ offence ‘tinder 


sections- 302/120B of: thez Indian’ ; Penal 


Code. This contention is wrong: Mürder 
was: not committed in. pursuance’of ‘the 
conspirecy, so. that ‘the offence.-was not 


' punishable with death ‘andthe Magistrate 


was competent to try iti: ^. - 7o 

! But tae appellant's secon'd.- contention 
is à. bar to the trial for the offence under 
sections '302/120B by ‘reason. ‘of ‘his ‘hay- 
ing already been-convicted ‘by the.. Addi- 


` ' that section 403,Oriminal Procedure Code; 


` tional Sessions Judge of Peshawar:on the 


same facts’ of an’..offence tinder section 
121A. of the Indian Penal “Code. appears 
to-be 'ecrrect.:' The charge on, which he 
was' "convicted in’ the" vase.tried -&t 


,,Peshawer was that he had at ‘Chamarkand 


conspired ‘to” overawe the Government’ of 
India by means of criminal. force:"to wit 
Uy "causing bombs to: be thrown ‘at British 
officers. ‘Although the charge in that case 


, Was for &h offence falling under a different ' 


section of the ‘Indian Penal “Code from 
that'uncer which the offence falls df which 
he has been convicted «in the ‘present 
case; there: is^' no practical’: distinction | 
between the two offences. There were not 
two distinct conspiracies, one to overawe 
the Government of India and another to 
kill the Europeans; but the conspirazy was 
one, killing of Europeans being the means 
which ‘was: tò be ‘employed -for.- carrying 
out the object qf. overawing and: waging 
war against the: Government qf Fadia. At 
any rate’the facts constituting the two: 
offences. were exactly the same and the 
appellart could have been convicted in 
the former case of the offence for . which 


i l ' he has now been tyied if'the Additional . 
Mujahidins iw Asmas, 'Chamarkand, and 


Sessions Judge of -Peshawar.waa: compe- 

tent to.t7y it. ' The Magistrate" thinks that 

the "offence was" not cOmmitted” in the 

Punjab and that, therefore;the Additional 

Sessions Judge of Peshawar could not 
Lo 


N 


«M0 
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TENE tried it but he appears to he RN. 
ing the acts committed in pursuance, of 


; the conspiracy with the conspiracy itself.: 


The conspiracy to commit. murder was 
entered into at Chamarkand beyond the’ 


- limits of British India, and the Additional 


Sessions Judge of Peshawar’ was campet- 
ent to try the appellant for that offence’ 
under the provisions of section 188 of tha, 
Criminal Procedure Code. . I, hold, there-, 
fore, that section 403 of“ the Criminal , 
Procedure Code is a bar tothe trial for 
the offence under sections 302/120B of. 
the -Indian Penal Code. 

There is, however, no, such bar to the; 
trial for the Offence under the Arms, 
Act, and I, think the conviction for that 
offence is. justified. "Bombs, rifles, and. 
ammunition were found buried i in a house 


"at Kot Kazi in thé Gujranwala District. 


` —Perem entüted to possession, w 


The evidence ' of the approver, ‘Obedullah 
shows that four bombs were brought to 
that house by the present appellanti and 
his evidence is sufficiently corroborated. 
by the appellant's confession recorded by.. 
a Magistrate on the 3rd September, 1921, 
the day of hie arrest, in which the appellant, 
said he had brought, bombs to Kot, Kazi. 
from Chamarkand. That Magistrate has 
been examined with. regard.to the confes; 
sion and no reason has been shown. for; 
doubting that the confession was volun: ' 
tarily made, I accordingly. uphold , the‘, 
conviction , and sentenge for the, offence ' 

under section 20 of the Indian ns Aet, , 

for the reason given I set aside the convic- . 
tion and sentence for the offence under , 
sections MA of, the India Penal, , 
Code. . 

N. 


“Convietion ie one ne set aside. 





, ALLAHABAD HIGH COURT. 
ORIMINAL Revision No.,239 oF 1924. 
: e , June 4, 1924, 
Present:—Mr. Justice Boya. ' 
Musammat RAM SRI—AcCcUSED— ' 
APPLICANT: | , 
, versus ee 
SRI KISHUN ‘AND OTHERS— 
` OPPOSITE PARTY. 6 
Criminal Procedure Code (Act, V of 1898), s. 146 


-Competent Court," meaning of—Mutation order ' 
ether determined: ` 


1 


` 


INDIAN OASES, 


. 146 (1) of the Crimingl Procedure Code. 


. two parties, 


' 


2e 


rt 


The xd “ competent Ceuxt^ "in section 346 et 
the Criminal Pro ure Code are not confined to 
mean only a “competent Civil Court.” [p. 171. col. oir rs 
An order of a Revenue Court directing mutation . 
to be madè in favour of & certain person is an order: 


of & competent ‘Court ‘determining’ the person ' ^: 
of section. i 


entitled to possession within the meanin 
1bid.] 


Ciiminal revision from. an order. of `. 
the Magistrate, First Class, Etawah, dated. ` 
the 17th of April 1924.. . á 

‘Messrs. Baleshwari Parshad, Kumuda. 
Prasad ‘and Ambika. Prasad, for Mis 
Applieant. | 
Party. M. Wali Ullah, for the Opposite, 

art a 

The Assistant Government Advocate, 
for the Crown; f 


JUDGMENT. In. this "enge" 
Jado Rai died. on: May the 9th, 1 


one ý 
ne 5 


' There were thrée ‘claimants to his pro- 


perty, Firstly, tlie , presént applicant, 
8 widow, secondly, some collaterals and 
thirdly, Sri Thakurji^ through Sheo 
Manohar. With the third of. these we 
are not cóncerned. -A` civil - guit “was 


_ filed on behalf of Sri Thakurji but Sheo 


Manohar expressed his inability to pursue - 
it and it was dismissed, The remaining ` 
‘the widow applieant' and, 
the collaterals have’ béen contending 
before thé Magistrates under .Chapter: 


XI of the Code of Criminal Procedure ^ 


‘and in ‘mutation proceedings before the 
Revenue Court. .At the. Tequest of the | 
parties on the 10th of August - 1923,” the - 
District Megistrate attached the property? y 
under section 146 of the' Criminal Pro- 
cedure Code. In the mutation :proceed- . 


. ings mutation was ordered on the: 20th - 
; of February 1924 in favour of the’ widow: 


practically on the 'basig of title, Nọ- 


. emphasis, however, need be laid particu 


larly on this last.point because whether - 


^ the mutation Court finds & party entifled 


. on the, basis of. pessegsion, supported’ by 


evidence _ of title or ‘on, title, 
alone, it declares that person's possession 
and if necessary orders that he ‘be put 


, into' possession. In this case the order 


would necessarily be;one that the: appli- 
cant widow be put into possession as 
she could not be.in "possession already, . 


= the property being under attachment. ' 


In pursuance of this order in favour of 
the present apphcant widow, the, Assis- P 


Tol, aj ; 
RAM SRI V, SRI KISHUN:” . 
tant Collector on the 26th: ot Fien 


` 


E CARES: | uro NE in 


“Revenue Count i in bots: of the applicant f 


ordered the Réceiver.to “hand over" the’ widow wag'an “order such: as is’ contem- 


property to the widow. One day before 
this, the-Oollector. had, on ‘the applica- 
tion’ of the opposite party without notice. 


to the present applicant, passed an order. 
staying the delivery :of the:property, tc : 
the Of this,. 


the applicant, by. the Receiver. 
order the Assistant Collector had ‘beer... 
unaware. On the 28th of. February the | 
Collector refused till the hearing o^ 
mutation appeal an application by. the 


widow that.the property be, given :to her. 
This- appeal was dismissed: on the 17th of 
April and on the ‘Sth of April the Col. 


lector again refused the widow's appli 
cation for possession until the period 92," 


limitation for a second appeal had ex- 


pired or if a second appeal was.filed bi 
. that appeal,was.decided. The applicaas 
widow, next. on the 17th of, April 19224. 
tried to get the, Assistant Collector to ` 
order the execution of his order of the 


26th of February. . This he naturally: 
refused to do ‘in. view of ‘the faci: "thai. 
his superior Court, (that of, the Oolléctcy 5 
had'already refused to allow. the propertz, 


to be handed over. .At the end of all. 


these proceedings, the applicant has coms. 
, up in revision-against the ‘order of: ta> , 
Assistant Collector dated the 17th c$ . 


April and -has made no application, 
against the.order of the Collector dated 
the 8th of April. 


in refusing to: hand over possession, I 
think, I in turn should not, be. justified - 
in refusing . to give the: applicant here : 
_ an order merely, because she has applied ^ 


in revision against ‘the order -of tha 
Assistant Collector ‘instead of that ofths: 
-It would obviously be desir. > 


Collector. : 
able in the: plain interest- ‘of justice t» 
pass such an order as. I could: 'properlz 
pass under section 561'(a) if not-other- 


: wise. In one sense the applicant in not. 
"wholly to blame for coming up against ' 


^ the' wrong'order,for originally it^was ths 
Collector himself who. made: a mistake : 


on the 25th of February 1924. in passing - 


his order without. notice.. It was ths 
that led to alternative cross-applications. ': 


in his Court and that’ of ‘the, Assistant | 
The point now that I' have; LP 
to consider is whether -the..order of tha; '- 


Colleetor: 


nt 
^A - 


. n - - - - a- 
e ` T 


„If, however, it appears, 
to me that the Collector was not justifisd ' 


"plated: by. section , 146 < clause (Q) of the 
‘Gode of Criminal -Procedure, i.'e an 
-order, of & -competant Court determin- 
‘ing the. person entitled ‘to possession. 
Two questions: arise .' in this 
‘connection: ‘—Firstly. Do the words 
“competent: Court” mean -“a competent 
Civil Court”. I think that it is really clear. 
' that: they are not so limited. In the first 
place where: the: intention. is. to confine 
.the power to:a.Civil Court we find it so 
stated and’ secondly the Code . of 1882. 
‘actually: had’ the phrase “a competent, 
Civil Gourt""and. the: word “civil” was, 
' deliberately ' dropped’ in the ‘Code of 


1891. The next’ question is whether the 


Revenue Court's . order under sgeb-. 
tion 40'determined the përson, entitled to 
: possessión..- IT think this also is. "hardly 
open to doubt, : : Section 40," clause: (2), 

says that the Court; if “unable to satisfy 
itself a8 to, which ty is in possession 
“shall ascertain By summary’ enquiry 


whois the persen ‘best entitled- to the : 
person. ‘in. . 


property and shall.put such 
: possession”. It, therefore, appears: clear 
that.& competent. Court has now determin-, 


éd the, right of the widow-applicant heré | 


.to possession. IL may note. here that the’ 


‘Collector has not supported: his" refusal; 
‘.to allow the widow to: have -possession '' 
by: any argument that, her right to pos- E 
session has;not been. determined "by. 4 ' 


- competent "Court;but nierely apparently’ 
has. been guided, by his idea of its being, 
‘likely to prove convenient to wait fur- 


ther till the. matter had, been conclisive-' - 


‘ly determined in favour of the widow, 
or the other party. Possession in this 

view might have to remain with the’ 
Receiver until the matter had been qecid- 
'éd, some ten years hence, possibly, more 
by the Privy Council. ` 

The application is,. therefore. flowed 
and I order the Collector to take aciion 
"under section 146 of the Code of Oriminal 
;Procédure'to release the property from 
attachment and to ordér the Receiver. to 


hand it dver to the applicant, Musammat * 


Ram Sri... e 
. K.8. D, p Application allowed; 


= Bak, S » TNNT. dl -nve n 
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"CnmMINAL Revision No. 181 or 1924, 
. May 21,1924. . |. 
Present; —Mr. Justice Boys. 
"HIRA LAL— APPLICANT 
toà yversusy in s pa! 


PATE ON < WMPEROR—Opposrs PARTY... 


CT Criminal: Procedure Code (Act V of-1898), ss. kl 
:5688-:0rder under s. 562 passed in summary tridl—. 
MID "ro — it 


Seniende--Appeak ^ von CENE 
í “An “order os d under. -6ection 562, Griminal 
" Procedure Code, in a summary trial, is appealable. 
! [p: 172, eol 2.] Mire eA E ES 5 aay : 

_ -Section-414, Orifninal ‘Procedure Code, says in 


/.' what capek there‘shall, be ‘no '&ppenl.. *It does s Dot 


; gay in what-cases-theré shàll.be'an ‘appeal: d); 
' "^ Obitér:—An "order under:section 502, Oriminal 
: Procedure Code, does not amount. to a sentence, 
[ibtd] eos ae pa ant 
' Criminal revision against an order: of 
the Additional Sessions’ Judge, Cawn- 
pore, dàted.the 14th-March 1924. == — 
Dr, K.N.. Katju, for the.Applicant: . 
s Mr. R.Malcomson (Assistant Govern- 
ment Advocate), for the Orown. up 

:JUDGMENT.-—This-is an applica- 
tion in revision against: an order of the 
‘Sessions Judge refusing .to hear’ the 
‘appeal of, one Hira Lal against whom 
an order ‘ih! a. summary trial has been 
. passed under gection-502 of the Criminal 
Procedure Gode, the refusal. being based 
' on section :4i4 of the Griminal Procedure 
. Code which he held barred the right of 
appeal. o 7, VR RAE eo De. sien 
Section 408.gives an àppeal-from.the 
order of a Magistrate of'the First Class to 
the -Sessions Judge. ‘Section 410. gives 
‘an appéal from the Sessions Judge to 
the High Court: - If: these two sections 
sre uncontrolled ‘theré can be .no ques- 
"tion that an` ‘appeal lies under them 
'fróm orders under section 562 by a Magis- 
trate-or’ by the Sessions | Judge res- 
PES for the -Crown here is :that 
as there was ‘a summary trial an appeal 
is" barred’ hy’ section 414; the argument 
being that as there is no sentence at 
‘aH it must be held: to be a sentence 
‘Jess than the maximum which is referred 
to in section 414. - 


*. "To-gupport.the exclusion ‘of a right. 


of appeal, it will have to be argued that 
“no sentence ` is “a sentence of ‘less 


than a certajn maximum". I find it — 


missible' meaning: to give to.the lamguage :- ` 


used. .It is only. necessary-.to. read 
séction 414 to. realise .instantly.on.com- 


^ ing. to. the -wofds.passes.;a- sentence" 


that here.there.was.no "sentence". It 


‘has; not, been..suggested here .,that. an 


ordér under segtion 562 ‘amounts, to, a 


sentence. --It-cléarly does -not-ido--B0 and. - 2 


in: this connection reference may bé made 
to.the words.in section 380 “pass such 
sentence or make such order". -This,-.to 
my mind, is really. sufficient, to conclude 
the.-. question -The ‘learned -Sessions 


.Judge says: ‘Section: 414. provides that 


notwithstanding anything _hereinbefore, 


' contained -there ‘shall. be no -appeal .by 


a ‘convicted person, in any. case ; tried 
summarily, in which -a : Magistrate .em- 


‘powered .fo -acts under section ~,260, 


passes a sentence of fine not exceeding 
200. rupees’ only.” This. isa. perfectly 
correct, statement of what. section .414 
provides, namely, that .there: shail. :be no 
appeal. in certain. cases.- It--does «not 


say anything at all about whether. there 


shall or, shall not .be an-appeal in other. 
cases but the: learned Judge continues: 
“ By ,this-section “an. appeal "ás.allowed 
only in cases in .which:.the. Magistrate 


: empowered. to. -aet. under '.section 260, 


Oriminal; Procedure Code, imposes a fine 
exceeding 200 rüpees or passea a.sentence’ 
of-imprisonment". It: is this., latter 
paraphrase of the. ‘section that: -he has 
misdirected himself. The- section says 
in what cases, there shall be.no appeal. 


“It does mot say in: .what cases there | 


ghall.be an.appeal -and..it is by- para- 
phrasing it in this way. that.he suggests 
tlie inference.that there., shall:--be, no 
appeal in other cases and. in. this way 
has led himself to:the conclusion, that 
the section. says what it,does not .say 
that there shall. be-no appeal where there 
is no sentence at all . 
There-are one.or two 
that I may mention... It, is. asked why ' 


Ena agan TAA a : 
further-points 


“should ‘the.Legislature have taken. away .. i 


ajy right. of appeal »when thére isa. 


definite sentence, certainly .a fine. and. 


possibly a, sentence of imprisonment, 

and. yet have allowed. a right of appeal. 
when-no sentence .was.passed., Án ex- . 
planation readily suggests itself, It ig ` 


3. - k Gon 


Voss] os l Repas cuni. me ar dB 


ABDUL AZIZ V. BMPEROR.. i : 


quito conceivable that v many" persons - Agi the mention may be made of a ` 
would: regard ' an order of-rélease-under:- “right: of appeal; it:is a¢ertain indication, 
section * 562 of. the" Code. of- Oriminal : “that such “a: right must êrist.... Ef: then 
Procedure, coupled with : having.to erter , there © isra right :of-appeal'to the, High 
into a bond to- keep the péace and to. * Court -from ani order, under section. 562 
be of good behaviour efor. any period made bya Sessions Couit, -ithere'is no 
up to three. years, as something very ` -logic. ih suggesting; “that there. ‘is nota 
much more serious than a substantive - similar, right: of appeal, to the. Sessions e- 
sentence of. fine of, perhaps Rs. 10; or -Court from‘an order ofa Magistrate: ve 
. even ‘Rs, 200. In thif connection one. The: order. of the-Court-is thatthe order 
may, notice that an -appeal. always. has of the Sessions: Judge; dated.the; 14th. of 
been given tó^the District Magistrate " - March: 1924, dismissing; the’ appeal ibe set 
against an order: oft a: ‘Magistrate ‘de- aside, and: he’ is directed tó;rézàdmit it and 
manding-secutity for goèd behaviour, and. hear it in: “accordance; with Tawa. nin 
now thé-right™to' appeal againsttan order = 8D, yRe-heaning’ óf;appeal ordered, 


for security” for- soodrhehavigurand algo e Fi tub AL a eg vL SNP ae 
an „order. for ‘security. for keeping the - . . Seas ee ees 
peacé? has: been: still: er- extended. . i EO — --! 
There ig; - therefore, - ‘nothing : whatever : C TU Ct E 
“unnatural ' or: xuhreasoh&ble- in Bivinga | ; teh oe Em EE decks ius uude Dx 
Tight Of. appeal . to -a -person; d "w"ndér, . . "^. P 2l = 
section-: 562:has: tor file a- bend both for - 
good. “béhaviour and ` for “keeping ‘the | an “LAHORE HIGH. COURT. 
peace.. Again, there can: ‘be-noparticuldr =”. Qiii. ESSE ING; 75. 
: that t ^ dta e z : PRAES 
‘significance: ‘int the fact that this vas; a March 1:1924. ME 


‘summary’ ‘trial. Tf there is»anything.-in 
this "argument. for'ihé exclusion:of^the. ue resent: —Mr. 2J ustice Fforde. . 
Tight - of "Appeal; that; “exclusion will be .... ABDUL na EH : 
'éfféóted ` just as surely by: ‘section’ 413 ©. i VETSUS © "a. 


EMPEROR—RESPONDENT. | - 
Whether the: trial Was summary or not . o tina Procedire Code. (Act V -of 1599), s. 489 


as by - ‘axiything - in section! “414 and-we g tried together <0 

may; therefore, “take it “that - ‘anything . a Copied once by- cia apis Geib E 
` which ig. ‘authority . for: ‘the proposition , Appellate Court's right. ee ee i pu 
“thats.section i414" excludes. a right: ef: CRUISE person Renan) pungyhg of. 


appeal i 18, equally, authority. in reference s In disposin of the e ‘of one of. BUS f 
to Bectión 413." ‘eo ng c -were--tried- together, and.' one: of 
Again,” ifthe aigument for the’ Crown: whom was «.soquitted, the Appellate Court: his . 


2 "no right.to make use of, expressions , which t 
be. siege il that, 4 na. dude o. d Ainding.” that ihe woqulited gef enun 
exclu y. sections 413 an en --wrongly' acquitted. "Orice*.à person is y triéd" and 


thér wholé'- right ‘of: ‘appeal’ given: “by ` acquitted of an. offence:by: due; Process, of law and 
. Sections: 408 and.: 410; -inder - ordinary. “no ‘appeal is gu eem „against. his, acquittal, he 


circumstances, goes. clean ‘out of ‘the must be,deemed to-be innopent,of the, charge, upon 
which he was tried, and a. Court. ‘superior -ti 
Statute iBook. ` “Lf that: “be.so, thet’ what -which tried him has'no.right to-exp raed the mu - 


is: the meaning’ ‘of ‘the “words in- séction , ' that he is-in fact et guit although acquitted: bythe 
‘562; clause (3): the High’ Góurt may, ‘on . ‘Trial Cout” The;High Court will nat: allow. such 
. appeal when there i8-a right of appeál ` expressions tó: "remain on recordi.. [p. g4,401..1.]- 
toisuch* Court? sTo, suggóst-that-theré - - Petition, under: ‘section. 439, Criminal 
meveris a-fight:of-appealis.to make "probedure, Code, for'révision- fan. order 
nonsense ofthat clausé..-. Section “562, o pd LM Tahoié; dated: ‘the Í 
; ovember 
clause (3), only happens to: make: mèn- ^: Sleilh." Niaz - Muhamm nd a d elis 


tion of a right-of: appeal: because it/is 
considered ‘desirableéito-- give’ the . High Lachhmni Narain, ‘forthe P etitioner, e 


Court. ! 8 “power “:6f" what -praetiéally . JUDGMENT, —Thia’ ig“ an’ applica- * 
amounts: to: an enhancement when-hear-  tion..on-belalf lot. Abdul “Aziz: asking. 
Ang" "Min appeal: Te L T atorar ĉon-'- that certain’ ‘statements Concerning Lim. 


z iac. 
RR KANG SES VES D » DERE MA Rai: 


ku fb. ER. EM xat dal) 


. “was tried. The wor 


-174 
RAJPATTI V. EMPEROR. 


= ‘appearing: in the judgment of the Bes. . 
-5th November. ' 


, sions Judge dated the 
' 1923, sho d be expunged. The judg- ' 
ment in question was made upon an 


: ‘application by Abdul Aziz for an order 


for sanction of prosecution of certain 
witnesses who "had «given evidence 
im & criminal case in which he and 
“ong Abdul Majid had been prosecuted 
under séction 381 of the Indian -Penal 
Code. 
was convicted of the offence charged; 
“but the applicant was acquitted. 

In the course of ‘the- judgment, -whi¢h 


` is now complained of, the learned Ses- . 


“sions : Judge made the following, re- 
marks ;:— 

“(1) The manner in which these 
cigarette cases were delivered at Jullun- 
dur does render it probable the applicant 
Abdul Aziz had a'considerable hand in 
the Buocéssful ‘delivery of this consign- 
. ment. But as the prosecution witnesses 


. were won over he was lucky enough to 


be acquitted though the lower Oourt 
was of opinion that a prima facie case 
had been made out against him and he 
. was charged. ' 

"(2) - The case was a true one. The 
' cigarette cases were stolen and one of the 
‘accused has been convicted. Therefore, I 
. have no reason to believe that the wit- 
nesses ‘falsely implicated this man: ‘He, 
- however, was -lucky. enough to - get “of 


because some of the witnesses were: 


- inimical or because some of the prosecu- 
- tion witnesses were won over to him." 
In my opinion the learned Sessions 
: Judge had no right to make use of ex- 
pressions: which amounted to a finding 
that the applicant had been’ wrongly 
~ acquitted. He was tried and acquitted 
. by due process of law of the offence for 
‘which he had been tried. 
was fad’ against that acquittal, and 
accordingly he must be deemed ‘to be 
- , innocent of the sae A ‘upon which he 
used by the Bes- 
sions Judge place on the record an. ex- 


*! pression of opinior? of a Court superior R 


to that: which tried ‘the “appéllant to 
-the effect that he is in fact guilty although 


.Bequitted by the Trial: Court. In my, 


opinion: it would be a. grave: injustice to 
allow such expressions to remain on. the 


INDIAN CASES, 


‘In that prosecution Abdul Majid . 


- for ever and alwa 


No appeal .. 


ud and I pur ardet that the a 
words’ complained of be expunged from ME 


the judgment in LR 
8. D. 
LU . - i 


2 i P 
'ALLAHABAD HIGH COURT. 
_ORIMINAL REFERENCE No. 266. or 1924. : 
T June 4, 1994. ` 
` Present: :—Mr. J ustice Boys. : 
i , RAJ PATTI—Appitoant 
Versus, |. 
EMPEROR THROUGH Misammat 
DEOLI—OPPOSITE PARTY. 
“Criminal Procedure, Code (Act V of 1898), s. 488 (3) 
Restitution of con: rights, decree for— 


proviso—. 
Subsequent rl-treatment—Order for maintenance— 


Uus whether can be, absolved from, living -with ` 
h and—Decree, how far, binding—Court, discre- , 


tion of. 
The weight to` be attached: to a decree must 


: depend upon the particular circumstances of the 


case and no hard and fast rule can be 
laid down that a deoree of a Civil Court is 
binding on the 


- ui U 


trate ' 


Es AM oe 


orthat his disore on is’ never fettored. < 175, i 


-coL l] : 
. Where in an: application for maintenance ' :.. 


under section 488' of the. Oriminal 
cedure Oode it appeared that some 13 months 


before the ‘application the husband had obtained 


a a for restitution of conjugal rights but 
soon after taking the, wife ,to his house e 
turned her out with blows : 


Held, that the Magistrate was Justified i in exerois- , 


ing his discretion in favour of “the woman and 


-jnfavour of absolving’ her from the -condition . 
that she must live with her: husband. [p. 175, 


col. 2. 


, Benares, dated the, 29th April 


Prasad, for the Opposite Party. 


Ga minal refernce ` by the “Sessions E 


.Messrs. Kumuda Prasad audi Ambika NC ; 


J UDGMENT.—This isa Belakang ELO 


by the Sessions Judge of Benares recom-- . ` 


mending this'Court to quash the order 
of the Joint Magistrate of Benares order- 
ing the accused in the case Rajpatti to 
pay a monthly allowance of. 
Musammat Deoli, the applicant in'& case 
under section 488. of the Codé of Criminal 
Procedure. It appears that on the 15th 
of November 1922.the husband got & 


. 8 to. a 


-decree against. the wife.for restitution - l 
of conjugal rights, -The Magistrate in - 


if 


ht 


HD 


Na. 82) 
SOMU PILLAI Y; KRISHNA’ PILLAI. 


thiscase was asked by.the wife to give her: 
an order for maintenance, unrestrictec by 
any condition that she should live with 
him. . The order.actually „passed -by the, 
"Magistrate does -not ekpressly free her 
from any condition. But it was clearly 
' intended so todo, in that the Magistrate . 
says that he thinks “she is quite justiled:. 
in refusing to live with him” ‘and “taen 
goes on to. give her.an order: :That order. 
he was entitled to make under the pro-.. 


viso to clause (3) of section 488°of the . 


Criminal Procedure’ Code under ordinary 
circumstances.. The ‘learned Sessions’ 


Judge remarks that he: would consider :: 


the Magistrate's . order. “justified. if the 
matter were Tes integra. But he con- 
siders that the decree passed on. the- 15th - 


- of November 1922 was binding, on ‘the : 


Magistrate. It seems to me that ‘the 
weight to'be attached to a, decree oust, 
‘depend’ upon the: ‘particular circum- .. 
stances of the case and that no hard and 


fast rule: can be laid down: that a decree =! 


of a Civil Oourt is for ‘ever ahd always. 


. binding on the Magistrate or that his dis-^- 


eretion is never fettered, It is'clear that 
if the decree had.only been. passed the 
| day before it/^would require something 
" very Strong indeed to justify a Magis: 
trate inignoring it.. It is equally ‘clear : 
that if it had been passed.20 years. befbre. 
and the woman had yearly endéavoured 
to get her husband to allow him ‘to Eve’ 
with her and he had drivén her out with | 
blows, the Magistrate could, not poseibly, 
"be. expected to'hold himself bound :iü 
aiy way. by the terms of that. as 
“Now in case the decree’ was ‘passed 
‘some 13 months before.. She made Her: 
application on the 11th of January 1994.: 
It is équally clear from her own evidence. 
whieh t have had read to me that afte- the. 
decree she was taken 10 her. husbard's 
house and’ was. driven out from tliére 
with blows. In other words: she. was so 
ill-treated when there that she. had. to 
o. The truth of this evidence.is, con; 
med by Damri the Chaudhri of the 
caste who says that he and others hac to, 
go to the husband's house at the request. 
of the husband's mother in order to. 
‘pring the applicant Musammat" Deoli 
„away because there were constant rows’ 
and she -was being -ill-treated, Under. 


d 


NEAN cásss.. 


,nor 2 Ocurt of Reference or Confirmation, 


Ae " , e. 


the: ndis ü appeats tome that 
the Magistrate was justified in exercising 
‘his discretion in: favour of the’ woman 
and in favour of absolving her from the 
condition ,that she must live with her 
‘husband, In fact, any other,order would . 
simply amount to ‘this that the -husband ^ 
«can first get a decree for. restitution of 
conjugal rights and then ‘turn his wife: 
out without an allowance at all. : Let the 


reference ‘be returned, 


K's, D -Reference retürned. 


MADRAS- HIGH COURT. 


: E ER REVISION Oase No. 881 oF i 


|. (GRIMINAL REVISION PETITION No.,7 Of. 
puto Waste 0r1923) .' .''. 
| ^. April 5, 1924. TANE 
. , Present:—Mr. Justice, Devadoss. 
SOMU PILLAI--COMELAINANT— 


AME 5. 
[ LP 
3 KRISHNA PILLAT Acenim— 
$- ‘RESPONDENT. 
— Criminal Procedure. Code (Act V of 1898), E» V 
—Sessions J 's power to vary order of Sub- 
‘Dinsional M. passed- in appeal--Courts of 


: agistraté 
Appeal, Revision, REJerenan, or Confirmation, ‘what 


are. 


520, ‘Criminal Procedure Code, to vary or revise 
an, Deedee oi a Sub-Divisional "Magistrate passed. 
in appeal Against a conviction by a Sub-Magis- 


„trate, as; in respect of such. orders, the ‘Sessions 


Court is neither &' Court of Appeal cor. Revision 
“[p. 176, 
` col EP 


. Orimiaal Revision No. 236 of. 1904; relied on. ` 


. A Oourtof Reference means a Oourt to which 


'refereness are made and which on reference is 
entitled. to d ‘inte the matters and ' dispose of 
them. [ibi 


Pati kon under Kan A Bs: and 439 
and 520 of the’ Code‘ of Oriminal : Pro- 
cedure, 1898, praying the High Court to 
revise the -order- of, 30th October 1923 
of the Sessions Court; South “Arcot, 
in Oriminal llaneGus Petition No. 


‘19 of 1923, preferred against the ‘order,, 


dated ist February: 1923, of the,Court of 
the Su>-Divisional First Olass: ttate 
Chidambaram, `. in- poo “Appeal - 


No. ar of 1922, a S 


AÉ sions Court- haa no power under, “section ' 


pri 


; m 
2V BOMU PILLAI V. KRISHNA PILLAI. 
Messrs. K.V. Krishnaswami Aiyar and 


B. "Panchapagasa. - yen; for the: ee 


tioner. 


..iMessrs, di E Ethiraj did de m" Jays 


rama-Aiyar, for the.Respondent: =< iy, 
“ORDER. -This is; an application to 
revise the: order’ ofithe Sessions Judge of 


' * -South.“Arcot, in- Criminal. Miscellaneous 


: Petition No: 19-o0f 1923: The: complain- 
: ant; Bomu Pilli, brought a.-case of, theft 
of: »bulls against. the accused iņ the Court 
. ‘of the Second Class Magistrate of Chidam- 
-. baràm Taluk.: The Sub-Magistrate con- 
victed the accused and directed the bulls 
.to. be handed over to the complainant. 


The accused appealed-to the Sub-Divi-^ 


sional Magistrate of Chidambaram who 
acquitted the accused and declined to 


interfere with the order of the Sub-. 
Magistrate regarding the bulls. Against 


this. order ofthe Divisional M 
an appeal was ipreférred'to ithe- 
Judge- of : South’ Arcot Division-who.Bet 
aside the order.of the, Divisional Magis- 
trate and direoted the bulls to be handed 
over to the" accused: - Tt is urged before 
me that the Sessions Jüdgehad no power 
under section 920.:to.'vary the order of 
the Divisional Magistrate, , 
is in'these:terms: ‘“Any-Court-of Appeal, 
confirmation, referente or revision may 


trate 


diréct~-any  order-under, section 517, i 


‘section 518 or section 519; passed bysa 


Oourt subordinate: thereto, to:-be. stayed" 


pending. consideration by the former 
Oourt, and -may,modify, alter or annul 
such ' order. 'and., -make . any further 
orders-that may. be just. The Court. of 
Session.«.of South. Arcot ‘is not a Court 
of: "Appeal; ~s0''far’-as the order- of the 
Sacond ` Olàss Magistrate: 


Glass, Magistrate lie to-the ‘District Magis- 
trate and to .Sub-Divisional -Ma istrate 
who are, owered “tò hekt appeals from 
Second ee Magistrate. ; So, the Sessions 
Court, is not a Court of Appeal so ‘far-as 
- the ‘Stationary Magistrate, is: concerned: 
“It,cannot .bersaid to, "bea Court of Appeal 
in: xeapect. of the; order by the Sub- 
Divisional. - “Magistrate. .. The, Sub-Divi- 
sional Magistrate heard; the. appeal from 


“the. decision: ‘ofthe Seeond-- Class. "Magis-- 
trate and no; second: :appeali lay tothe >. 
Court of. Sesame. against, the: ordex ef c 


PESE T— uu 


INDIAN CASES. 


“Act; 
Section 520. 


concerned: -’ 
Appeals from ` the: decisions .of.,.Second ' 


idak 


Haft: a Div Hi 
the Bub-Divisional Magistrate. The 
Sessions ; Court: vist, notes a:.: Court- of 


confirmation.in- cases. of this kind. It 


. was; feebly.urged by:Mr: Ethiraj that the 
. Sessions’, Court: may be: called; & Court 
' ot Referenċér T think; a Court of/Refer- . 


ence means-a Court to which references. 
are... made.:and:;whidh. on: reference: is - 
entitled, to go. intq:the:.matters: and dis~ 

pose of them::The-High Court is à Cóurtof - 
Reference in -Jtry-cases where the: Judge 

differs; from the: Jury. .The ::Sessions ' 
Oburt--is notra Courtof Revision so faras . 


the -judgment.of thé Second Class Magis- - - 
_trate:-are .: concerned. and-.the; „Sessions 


Court hasino'revisional powers: ọver-:the 
orders of :a Divisional: First:Class Magis- 
trate in, appeal::cases., Section: 520::has; 
therefore, no:application tos the. Sessions 
Court in cases like this. This: point.came 


X "Uup:for decision in:Oriminsl Case.No. 236. 
essions -: 


of-1904 before a Bench'of this. Gourt., ‘In 
that-case the Second: Class: Magis trate ` 


- convicted the. accused and: ‘dikected the | 
` property to:be. taken: possessionz,of «by 


the-Forest' Officer:.:/T'his order was made 
under section 44 . ofthe Madras: Forest 
Onjappeal the ‘First: Olass Magis- - 
trate, reversed the order. of-.the Second 
Class ‘Magistrate and: acquitted. the 
accused under section! 47: of the Madras 
Forest Act: and: made : the. order: which 


“the Sessions Judge: took: upon: :himself 


toreyise. ‘The learned, Judge held: that. 
the:Séssions: Court was not.-a ‘Court of 
Appeal, ete; in those circumstances from 
the -First-Class Magistrate, „and. had no 
jurisdiction. to revise^the :order.: :I -hold 
that-the order of:the Sessions Judge- is 
not authorised ‘by section 5200r any.othér 
section of the, Oriminal- Procedure . Code: 
I: set aside the; order ‘of. the Sessions 


‘Judge and direct that. the. order ‘of the 


Sub-Divisional. Magistrate ~of. -Ohidam- | 
baram be given effect.to. r j : 
‘MN. Wie ou ea Order set aside, . 





- Vol, ên EE poe a 
BULAKIDAS 2. AGENT, B. N. “RY, co. 
NAGPUR JUDICIAL- COMMIS- 

|. + SIONER’S COURT: i 
SROOND, CIvIL APPEAL NO. 22 OF. Du 
.7 055 / August 16,1924." 
Present :—Mr. “Baker? J. s ; 
ULAKIDAS—Pratwitre No: 3— a 
x AE f 
"jug AGENT; B NR ‘Ry. T Ed 
ANOTHER- DEFENDANT AND: PLAINTIRF. No. 1 
‘RESPONDENTS. ' i 
. Civil Procedure. d "V of 1908), 0. VI, r, 17` 
—Siit against A; ilway ne gh sah 
by Railway fpi metn of plaint 
` Prejudice. 


"* In a suit againsta “Railway ' ‘Company; the du 


fendant was déscribàd as the Agent of the Railway - 


ibram: cxstis 





D in, Sand: ‘the "n “was; ade : 


«by , roy.’ learned predecessor" . without ' 
ny: note: as..to limitation; so it app pears - 
. that he accepted the ‘appellant’ 8" affidavit. 
jl&id ‘true that. this is- not: "binding: on 
the respondents; “put in-the- abaerice ' of 


e my ‘evidence! that, the- plaintiff" ‘is: not' 


peaking ' ilie; truth and in. ‘view ofthe 
“thot thàt ^ the! p plaintiff ‘has :a'“décree ‘in 
“his fayour'and: that- his suit’ is dismiss- 


"ed' in. appeal on "technical: ‘grounds, 


‘there, seems:.to be no reason: why: the 
^ plaintiff "Should: not ‘have “appealed 
. against: that décision; I; therefore; hörd 
„that under’ section: 5, of, ‘the’ Limitation, 
` Act the-appeal should: be; admittéd.: 


Company, but all the parties were ‘perfectly,’ AWATO “= As, regards the. question: ofr the” 'süit- 


that the suit was against the Railwa “Company and. * 
the relief agked was against the Railway ompany : 
who defended tHe suit as such. 

Held, that the amendment of the plaint by ‘strik- ^ 
ing out the’. word. “Agent” ‘would: ‘not DIAN 
any rights- acquired :by the, Company b virtue. 

" of the Statute o Liniitation: ‘Ep. 178, ‘col. ALT 


Appeal. against a: decree. 
District Judge; Nimai;.dated ae Ah o: 
Octoher 1922, in’ CiU Appeal: No. 93; of. 

1922. -: 

Mr W. R D fot he Apo lask 
` Mr. J.C C. Ghosh, for the; en nden, E 


JUDGMENT. In: this* Case . “the: 
plaintiff sued” the, Agent, B, N. Railway '. 
Company, . for damages for, failure; to 
deliver .good&- consigne p “the Railway 
j Company, “within, a reasonable time and. : 
obtained: a decree.’ for .Rs, 1487-8. "The; 
claim. was against. the. “Bengal , Nagpur: 
Company, and ‘the suit was a by; 
“the Ooinpany: 

No objection" was: „takèn. "n ‘the, Burst’ 
Cóurt"as 'to' the fórm. ofthe suit. On-. 
"appeal to the’ District Judge,, ,Nimar,, 
it. was" contended that the: ‘suit’ was, bad. 
as being, ‘brought’ against, “the, Agent | 
the: "Company and not. . the, 4 Railway 
Company itself.. "Thé District Judge. 
accepted ` this; contention, “and, dismissed... 
` the suit. The enue makes this second . 
app peal”. ` 

AS preliminary ' obj ection is taken. thak ° 
the appeal is Rimes 
The plaintiff put in an’ affidavit to. the, 
effect that he was prevented. by illness, 
from taking. any steps in: the matter, 
of filing the. appeal from’ October : to- 


January, No. counter aida: has ‘een. SR; OPR ph E ; UE 


12 


| authorities ' «On 


‘the 


“Saha. (4). : 
d cd ‘dissented’ from- in ~-a, recént. 


Ja anuary, 


arred: by six days. TEN 


‘being’ brought against, ithe Agent ofthe : 
Railway- Compatiy: instead ' of the’ Rail. 

way” Company itself. there are numerous” 
this "point, and. ‘the | 
., High. ‘Courts have. taken’ différent views: 
s Thé ledrhed ; Distriet- Jüdge.has'-rélied ' 
- on the ‘case of SinehiiRamn Bihari Lal 
"v. The Agent, East, Indian: Railway, Go." 


(De 2 It ison ‘all’ fours with the present 
- case, That case relies" on: Ram. 


Dass 
. Sein wi ECecil: Stephenson (2); 
and” India” "General: "Steam. ‘Navigation 
and Railway Company, Lid. v, Lal: óhamn .. 
‘The’ Patna: : “Cage - has: “been 


-The Saraspwr* Manufacturi ing, e 
v, vB By and.C. I; Railway! Co. (5): 
- Patna ‘case: iwas also not, followed: = 
rinreported:,case of. this Court ie of - 
Haji. Suleman Hussan v. Agent, Gil, P. 
. Railway Company’ 
“No. 114 of: 1922;- “decided: “on = 27th: 
1923)].: The. -facts in that. case’ 
are: pfecisély-'the 8ameag in 
' case and thé Bombay: case. ^ n: 

It Has tovbe Observed "diat: in' the 
present’ case. "the Railway ' Qorfipany 
defeated , the, suit on ‘its: merits. I find 
that the printed’ form of "vakalatnáma, 


“used by the- Bengal ` Nagpur Railway 


“Company in “suits, Aana them, “has the- 


ioe 


QU 84 Tad. Ca 15; apo | 
t 10 W. R.”3 Ps 5 . [ES 
'(3) 15 W. RE e COND 
d diana. Cas 35743 O MÑ 29 C. T; 3. 241, 
"s 73 Ind.: Oas. 1027; SATB 3785; 25° Bom." L, " 


TA 





"Nübeen - 
-Chunder “Paul y.*- Cecil Stephengon (3: 


?(Qivib Revision '' 


the present. 


'e 


ean? eu PLE - 3 INDIAN OABRA i 2 DONEC. : 
' MAGNI BAM BUNGAR:), SRIDHAR OHOUDEURY,, pud teh, cae ay tus decr E x 
.. “Agent, Bengal-Nagpur Bailway" printed — . PATNA. "HIGH: -COURT. E 
"as the name of the defendant. . .. ^. : PRIYY Councry APPRAL No. 5 oF 1024. 4 
' No. .quegtion arises .óf any uncertainty - Wah. ` 'Juné 17, 1924. . - 
“as to who. ‘was being. sued. The suit Precil Bir Dawson. Miller; Kī. Chiat, 
"was against, ‘the Railway. Company ‘and Justice, and Mr. Justice Foster... E ere 
$ was ‘défended by the Railway Company ` MAGNI RAM BUNGAR AND OTHERS—"' A. 
“and “not by the Agent" in his personal | 2 APPELLANTS »  ” E enr 
Ben capacity. ~ It. cis sought to distinguish : i co versus. ' ae 
Ua te Bombay. t case on the ‘ground: that SRIDHAR CHOUDHURY. AND ormpns— ME 
"= the Bombay High, Court held. ‘that there | -RESPONDENTS. ` 


Tos “was “a practice in the, . Presidency of “Civil Procedsre ‘Code (Act V of 1908), 8. oi 3 
Tc "Bombay filing | güita ‘against . Railway ; Order appointing or refusing to appoint ke- - 


e cewer— Application for leave to appeal to Pry? 
. Companies in the name of their pene Couned * > 


‘but -the .sdme appears - to be the case, “An order: retasing . or^ granting: the is Supe p 
here ‘inthe, unreported: case of this ment of a Receiver does not fall the... >: 
: Cod urt “quoted ‘above, : ‘and also in Civil: B roce section 109, Civil Procedure Ma [p." 
. Revision No. 113 of. 1922, decided. on, ^, e i i 
3rd "Noveniber 1923 which was ‘aleo "were Pun SENE Muy A Hester fp, i a 
‘against the Agent, B.. B. & O.. I. Rail- of- the- parties, an. order of' appointment does * 
way “Company. y ‘not fall under section’ 109 (a). [p. 1 $ cols. 1 & 2.] * 
. _ lentirely agree with the eee of. "Application for, leave: to ‘appeal to . 
the Bombay. High Court in. the Saraspur ~ , the Privy Council from a decision of the, 
6l Manufactüring Co. v. B. B. and C. I. Patng High Court, (Mr. Justice Das and ` 
-.. Railway ` Co, (5) (Supra), and I would: Mr. Justice Ross), printed -as 78 Ind. ‘Cas: f 
' adopt the reasoning’ of Orump,. J., at- 620; setting aside an order of the Subordi- 
id Vds 788 and 789... In the present case. all, nate: Judge, Dhanbad, SPON a’ Re-: 
^ the parties were perfectly aware that the ceiver;,, 
. suit was against- the.Railway Compan „Messrs. Hasan Tiam and. S. K: “Mitter, 
,8hd the. 'relief is. asked against. ihe for the, Appellants.. . 
. Railway Oonipany who were substantially . ` Messrs. S. M. Mullick: A. B. Mukherji 
|. on the - record, and. the amendment, of and N’ N. Sen, for the Respondents: 
. the plaint: by striking out the ‚word ` JUDGMENT. - ee ver 
| "Agent" would not prejudice any rights- “Miller, c. J.— This “is ‘an: ` applica- . 
~ acquired by the Company. by.virtue of on for leave to áppeal tó His Majesty 
. the Statute of Limitation. lalsoagree >Ë Councilfrom a decision of this Court 
. . with the view of my’ learned prede- setting aside: an order .of | ‘the Subordi-'  . 
. ;, cessor. in. Firm of Haji Suleman Hussan nate Judge of Dhanbad appointing a 7." 
«y. Agent, G. I. P. Railway, that this, Receiver of the' properties, tlie subject ‘of 
, is a’mere misdescyiption and: that: it the guit; - 
was thé Company, "who! Was really Daing .^ The süit was a mortgage- -Suitihstituted > 
sued: .by the petitioner against, Nil Money . 
.- In these pa NE KE the decree; of ‘Choudhury and the mortgagé which was to” 
uu thb lower Appellate. Court dismissing, Secure an advance of eight lakhsof rupees’ 
' the suit wil ‘be Bet aside, and. the hypothecated certain “property for that 
` appeal remanded for .1t8.disposal.on the . Purpose.’ Amongst other terms in tie.. 7 
‘merits, the plaintiff being allowed | to, mortgage-deed ‘it - is - provided . that! -if 
amend the plain, by- striking out. tho default 'shall:be made -in ' payment’ of. 
.' word “Agent”. . Costs in- this appeal : 88y instalmett -of interést , or if. the' - 
ni will ‘be borne by the -respondents;. the. , mortgagor should make any, breach ‘of’. 
costs in the lower Appellate Court’ to. „any of the covenants and‘conditions-to 


e 2 -bė “performed by- ‘him, the mortgagee |, 

eee dica 9 Aa remand, -, Bhall, be. entitled ‘to call in the whole- .““ 

Wo ea S :' of the“ principal and: interest: motwith-, | 

gp ISO L^, am D oe ; standing. the-fact that. the date of re- ES 

"MEE Wb. ARS Cu as est^. & payment shall -not’ have arrivéd, and. in ’ ^ A 
E NK NE IE i obi the. event-of a suit - "being led it ‘shal; 
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MAGNI-RAM BUNGAR v, SRIDHAR OHOUDEURY. 


^ \ i 


‘he lawful for the mortgagees withoht- 
any further consent on the part of the. 
mortgagor to apply.for the appointment 
of a Receiver, to ‘take. possession of the 
.mortgaged property. The: property. in: 
this case. was certain coal lands and col- , 
lieries. In the plaint the .plaintiffe 
claimed, in addition “tp “their ordinary: 
remedies in a mortgage suit that a Re 
ceiver should’ be appointed. Before the 
suit came on‘ it appears that the mort- 
:gagor Nil Money Ohoudhury. and.. his 


brother Sridhar’ Choudhury (the latter , 


not being a party to the mortgage bond) 
had instituted: a suit inthe Oalcutta.. 
High Court .for dissolution:. of, partner- 
, Ship, it being contended* that they were 
«in partnership and that the mortgaged 
property (the subject of the present suit) 
was part’ of the partnership assets. In 
that ‘suit, a Receiver was appointed and 
“put in charge of the partnership assets. 
^. The learned ‘Subordinate Judge of ` 
Dhanbad, before whom .the mortgage 
.' suit camé' for trial, in -a - preliminaty 
application asking for the appointment - 
of'a Receiver, after discussing at some: 
length -the questions raised in that ap- 
` plication, -ordored - a Receiver to be ap- 
pointed,’ It should be mentioned that: 
"before the present suit -was instituted. 
the plaintiff had, obtained leave from the’ 
-. Oaleutta High Court to add the Receiver ` 
appointed by that Oourt as a party to the 
suit. In hé result the Receiver Mr. R. N. 
.Mitter, who had been ‘appointed in , the 
proceedings in the Calcutta High Court, : 
' was’ appointed .Receiyer on behalf of the, 
mortgagee’in the ' mortgage suit by. the 


Subordinate Judge of Dhanbad... Au 


‘From that: decision Sridhar Choudhury, 
the brother of the mortgagor, appealed 
to the High Court at Patna, The appeal 

: was heard before a .Bencli of two Judges: 
who overruled the: decision’ of the lower: : 
Court and get aside the order ‘appointing : 
a, Receiver. One’ of the, grounds, if not 
the main ground, for that: decision .was, 
that a Receiver having been appointed. 
by the Calcutta High Court there would 
be a conflict of jurisdiction if this. High 
Court were to appoint another Receiver 
or even the same Réceiver in the interests 
of other parties... © 7 ©  -;« t) 

e From that -decision;we.are asked. for- 


dt 


. Bp 
‘suit being.filed the Court would have: 


y 


deo 
oy n, M EL ae dieit 
DES 


oasis. 407 and 


leave to‘appéal to His Majesty in Council.. 
In my ‘opinion th# was not a ‘final 


order within the meaning of section ' 


109 (a) of the Civil Procedure Code. , The 
appointment: of a Receiver is in no way 
a mattér which finally determines the 
rights of the’ parties, It’ was~’pointed 


out, however, that in the, present- cabé. : 


the appointment. ofa 'Receivër “was one’ ' 


of the remedies which ‘the’ mortgages . 


“was entitled to-in certain events, and. that: © 


His right-to - such’. appointment “was a 


‘substantive part. of-theé- lait'in- thé | 
‘I-do not take this view,- 


‘mortgage’ suit. 


In the clause which deals with the matter `, 


in the mortgage'bond; the right,’ that 


is’ o 
given to the mortgageé il certain denta e 


seems to me to be practically- no” more 


.thán aright he would have without-such . 
a clause. The. only rigbt: he is^given ` 


is, in the’ event; of à suit- being’ fil 


it stipulates that'he may do that without... 


-any further consent.on: the. part: of the: 
‘mortgagor, - But in'any event it is always 
for the Court to say ‘in its discretion 
whether it will appoint a Receiver or not. 


But for the complications: which'have || 


‘arisen by the appointment of a Recéiver `, 
Oaleutta High Court in-this cabe `" 

. I have no:doubt whatever that upon &n, 

plication being made on the mortgage ;. 


gr 


by the: 


appointed a Receiver forthwith.“ The `' 


matter, however, ‘is one entirély for the. 


way the Court decided it certainly ‘does 


not, to my mind, finally determine, any,of . 
the: rights of the parties which “have : 


arisen out-of a, mortgage.. bond, . For. 
these reason I do not think that the:case 


falls under section 109 (a): of the ‘Civil . .. 


Procedure Code.* , 

- We have.been asked to say fbwever, 
that the case is of such importance, that 
we ought to exercise our jurisdiction 
in granting leave: under section 109 (e) 
“and certify that this is a fit cage for. 
appeal to His Mafesty [in Council. -Tt ise 
true that Æ question arises in this case 


as to what is'toibe: done where there e 


would be’ apparently a conflict of juris- 
diction ` between two‘ different ‘Courts if 
‘the ordér were ‘acceded to, I do, no 


Dy 


"or 


' discretion of the Court and. whichever |. 


ed to `: 
apply for the appointment of a Receiver, | E 
to take possession ofthe coal land and .,; 


f 


è » a 
e Sr BIBHUNATH RAL Y, JODHI: RAT, 
: “ghinik, “however, 





- that- “this is in “itself 
“any. gufficient- “ground or. allowing, an 


ETUR preal to" be: "carried * to: His. Majesty in 


Council.. . 16". ‘geems tome: that. in. the 


am "existing. circumstances the Receiver, who 


E “App ly in 


“is how- ^füly. &ware of the claims ‘of the 
“mortgages, “wilk be’ acting. ‘at "his peril if 


“He deals, with the property in any way 
s Noob tality to his -interests. 
Sige ‘aways | ‘open to the; mortgagor “Yo 
nag the proceedings now going: ‘on 
du the Calcutta High, ‘Court, if he can-. 


' "Moreover, . 


Em ngideri ‘that his interests are, in any way 


bêg. 
Uy “bio Shave: “been, d*awn to dur attention 


:jebpardised. : Ir* the only cases, 


"which: this~ -matter has been consider- 
el ‘namely, the cases of Chundi Dutt Jha. 
AR “Pudhênuntd ‘Singh. Bahadur (I) and 
“Muhammad Musaji. Saleji v. Ahmed Musa- 
jt Siten ' (2) it was. laid'.down on both 
oteasiöns. ‘that an application, such , as. 
thik, aking for 'léavé to. appeal to. His. 
Majesty, ih "Council. fróm;; an order ‘re- 
‘fusing "or: ‘granting ‘the | appointment of. 
ü" Récéiver* Was not such, an, order as 
fell within’ "té provisidns, 0f Section 109. 
16 asy; 'bé that the present , case is 
. somewhat: dnusual and ‘raises questions 


, Which have- not been determined , oma 
f prévious ‘occasion, 


bui at. the ’ same time 
Ido mot; think: the ‘matter,’ is, one, of ae 
importance’ that’ we' „oug 
our oie under section.’ 


MATS 


4 € 


i a "n dismissed,” 
ene 88. Had NEW. 
" de Tàd. Cas. 439; 1 i: J 501: 


1 
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E sf ps esent :—Mr. ‘Justice Dalal. ` 


"d 
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* Ancestral property sold—Stit > ‘to cancel auction 


2 ‘BECOND CIVIL APPEAL No. ‘131 oF 1923. 
EIN (S. June 26; 1924. 


, BISHUNATH RAT PIANTI., 
ree APPELLANT S 

TIME n “versus, |, 

oui ODHI "RAI AND nini Dora f 

“= LARBESPONDENTS 


P pid "Law Joint. family— ‘Pather s diti Sp 


„duty; to.! pay—Mortgage-decree agarnst ' father 


Loa 


eale!-Burden : of dm Immoral or: Metal, 


7 ebi 


INDIAN, OASES. | TM 


de 


m | X er yY 


Um d is the pious- -duty , ofa Hindu soñ to. “pay 


^a simple money debt due "from his, father, even | 
uring the lifetime'of the father. p. 180, col. 2.) ., 


STA -n [1924 f 


Where a Hindu son sues` for dancellatigh Ge 8 P 


sale, of joint family , pro 
morigage-decree against 
on ‘tim to. prove -that-the.debt in. réspect: "of" 
which "the ‘decree wes. passed. was contracted ' 
for illegal or immortal purposes. [p. 180, col.” 2 JST. 
^ Second ‘appeal, against ' a deefeó: of 
. the District Judke of Ghazipür,' dated | 
the. 12th October, 1929. 

. Mr. Hamid Hasan, for the’ POT 


porty. ‘in execution ot- ar 


enis. 

JUDGMENT: —A- Hindu soh sued 
for the -cazicellation:of two auction sales , 
-of joint ‘family ancestral property sold ` 
in execution of decrees which the'lower 


` 
vi 


“Dr. .M. L. Agarwala, for. the Respond 


‘Appellate Court held were not binding ` 


on him: The question was "whether .the 
decrees "were "such as’ -would - bind a 
Hindu. son. One sale was held ‘on the 
28th June 191lin execution of a decree 
‘for sale on foot of a- mortgage, and the 
other sale “took place on the 28th ` Septem- ` 
ber'1912 i in exeeution of a simple money 
decree. ..The simple. money, decree was. 
'for.& debt contracted by the father. to. 
pay pre-ehiption money. Both the lower 
Courts ; háve. E that this was a s 


possession .of. the AA ren 
: from that it willbe. the pious” diby- of 
the.son to, pay a simple money debt 
due from his -father even during thé 
lifetime of.his father. - 

`~ The'second- sale raises a. ‘question ‘of 
‘burden . of proof. It was ‘argued here 


- that. it lay on the auction-purchaser to. 


prove that the debt was cohtracted . ‘for 
valid necessity. This. is not’ ‘correct. 
The First Court held thatthe plaintiff 
and his. father ere members-of'à joint ., 
family and, that the . family -' property.. 


be was, jointly: held: ‘Thus the plaintif: 


. could. not claim half' share: of / the * 
Property; in suit as'there has been no’ 
"division: “of. the joint family property... 
“He can. avoid.. the sale entirély. . ‘xf he 
“could prove that ihe debt was ‘contracted’ 
for ` inmoral- - purposes: . ` This. be has: 
failed to-do. . 

The argument was thee the burden, 
Jay. on:the purchaser. I had occasion, . 


t’ 
D 


E 


fathér, the burden is. iE 
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* ASIWARRILAT, MAHTILA v. “SURATAL! AYA N ISHRAIN, E DO à Y) i = 


in Oudh tó discuss this matter in First “estate, ‘these E are noi to be ‘dgléatéd 
Appeal No. “70 of 1921 [Rup “Kishore-v. by the: ‘members "of. tone Bea ened 
Kanhatya Lal|. The distinction between ' simply ` questioning a trüiisactión,:; 
the son's liability under a`- mortgage, entered: into by its fus d 


executed by &'father in a joint. Hindu -' These’ pronouncements ‘dave ho, "our 5 


family ,and. his remedy after: proceedings that, the burden. of ‘proof in. a, ‘case like. 


'teken- against the father ‘on the foot. of the “present: lay. ‘on’ thé- plaintiff,: Ji 28e 


the mortgage was first stated by Lord’ ‘admitted that. he. has. not discharged it; e 


: Hobliousé in - ‘the Privy Council judgment. so “the: 'decrée of | ‘the | lower, ‘Court, is: t, 


of Nanomi Babuasin v. Modhun Morun . | perfectly, ' correct. , 

OQ. ’ This appeal’ is dismissed with . costs 
E "TE appears to: “their: Lordships: that which "wil monde: ‘fees “here on dips 

' sufficient care has not always béen taken, ' higner seale, m 





to distinguish’ between, the question how, K. 5, D.; E Y ppeal É dise 

‘far the "entirety of the: joint: ‘estate is. oes Ld vi ard Cony Pn 
liable to. answér the father's debt;áhd; bote as ae un we rg Lea 

the. question how far. the sons ean: “be Eo Pu oR 

. -precluded by proceedings taken: by ot. ' "BATNA HIGH count. TEE 

. against the father. dlone from ' disputing - ; CIVIL S No. 74.08 1924. : ei 

that liability. ‘Destructive as it may. be o 7: "May.30, 1924. p 
-of the principle : of independent. scd- . Present : — Mr. Justice. Dus. indi. 5 

"parcenary » rights ` in ‘the. sons, the . Mr. Justice Ross.-'-:- a KANA 

decisions chave for some time. establieed XSHARÉILAL MAHTHA AND! OTHERS. $5 

ihe principle that, the sons - cannot set 4 Ex , PETITIQNERS 2E 1 gn 
up their rights against their father's : | VENSUS su. 

‘alienation for antecedent’ debt or against. T SURASMAY A MISHRAIN— “Oro. 
--his creditors’ remedies for their debts, / - ii ge PARTY, 1 


if not-tainted with immorality. "On. fhi B ` Compromise, doo ce~ L'i aud pereg, st ‘idee: nas 


important ‘qu “Rights of ‘parties. ~' 
5 4 sation OP UNE. liability. of When -a compromisez decree” is’ get aside on ‘thie 


the joint estate their, Lordships think ound that it was -obtamed by fraud, the Coltri! i 


that there ib: no conflict of authority." ig bound' to proceed "with the original case, . 

-In Sahu Ram: Chandra >v. -Bhup Singh ` the effect of setting aside the decree’ EET 
G the’ law. on 'the ‘subject was again both parties to their, original rights. . 182, coL E 
examined by the Privy, Council. The, ^ Oivil: revision from ‘an order of ‘the ' 


question at issue^there “was the nature Munsif, Darbhanga, dated, the oth, ory 2 


of an-antecedent debt; Th January 1924. ` . E 
pointed out that S. far p ne . Mr. Murari Prasad, dor the Petitioners, - 


family estate was voncerned the law" 5 Mr. Lachmi Kant J ha, for the Aa 
had been invoked for the: protection’ of , arty. 

third parties whose” rights in or. with | Er JUDGMENT. | 

. regard. to it have-been acquired in g3od ' .Dás, J.—This application must 
` faith:and théy'went on to observe — :. :  gueceed. “A consent-decree was passed 


' A: perusal of the numerous authorities in a suit, on-.the 20th - -of , "November, sr 


will show that where’ a ‘joint - family" 1920. ` Therenftcr«ihe defendant; ip that = 
property has, ‘been sold out and-out;or Suit, the oppoeité,party before ug, ; in- ' 
“where a deéree in execution ‘of thé stituted a suit, being. Suit Ne 791 of 
` mortgage has been obtained’ against the 1922; against . the ,pleintiff, .the:petitioner 
property, ahd. rights have thus: spring "before ‘us, for setting aside the consent- 


: up -with regard. to the. „joint family decree on ‘the’ ‘ground that. it was obtained, .: 


fraud.: That ‘suit succeeded and the 

^. (1) 13.0. 21 131 A. È 10 Ind” Jur. 151; 2 Sar.” “by. 

i P. C.J 689; 6 Ind. Dec. (N, 8) 510 (P. 0) - petitioner thereupon “asked the Court : 
.(2)-39 Ind. Cas, 280; 39 A: 437; 21-O. W..N.'698, to proceed with, Suit No. 216 of. 1920 

iP a iuh na A L 3.497, 19-Bom 1, R.498, on, the grounds that the consent-decieg, 

28 OTA 33 ML. 14, (1917) MW. ES n set asidé he was entitled 

(b o PME T 3:6 LOW. 5n 4 DA liaving. bee 5 


to progeed SR the- guit, The lenrtied : 


1 v 
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'Munsif dismissed this pU hold, 


jng that. “the plaint is now dead” an 
that “it.cannot be received without sis 
formal judicial, order of a competent 
~ Court to that'effect." | 

. The learned Vakil appearing on behalf 
“of. the opposite party has relied upan the 
nee iom in Bhimáji Govind Kulkarni 

“eukmabai (1). . But, he has ‘very 

Open. cse us a list of cases agairist.. 
denn these: cases there is one which 
, was d by the Judicial Committes 
6 in 1876 viz, Khajooroomisea v. Rowshan ' 
Jehan (2). “In: that case it “was” held 
.Ahap “the effect, of setting aside the 
compromise- was. io. remit -both parties 
to their original rights," ‘There is a 
large number,- of „cases ón this. point, ' 
‘but’ it is unnecessary to refer to them; 
and, it is sufficient to say, that we are 
. bound by the decision of.the Judicial 
, Committee and that there is no justifica- . 
dion of the. ore passed by: “the Court ' 
helow. > - 

‘The order E the Munsif is aid 
‘ingly set aside and he is directed’, to 
proceed with: ‘the hearing of-Suit No. 216 - 


.of 1920.. "There wil be- mno: order asto - 
.. costs, 

Ross, J.—1 agree. '. 

BD. ^ pa lod 


Pt. i * 

(1) 10B 23; 5 Ind. Dec (N 8) 61 

In 184; LA. 291, 20 W. R. 36; 1 Ind, Dec. 
(s 83412 (P. 0). 7 


n ^ 
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NAGPUR JUDICIAL: COMMIS- 
SIONER’S COURT. 

" | 4 SECOND CIVIL APPEAL No. 134 or 
P 1923: 
RA March 19, 1924. n 

M ^o Bresent::-—Mr. Baker, J. G. D 

ji X cid No. 1— 
APPELLANT ' 
versus: ^ 1 
* CHAGANLALSA AND ANOTHER— . 
PLAINTIFF, AND DmzgNpaNT No. pu 
RESPONDANTS. 
: C. P. Land Revenue Act (I of *1917), 8 208 

e _Abadi site, occupation of, by tenant—Transfer | 
| by landlord —Raght of tenant to resist entry: by 
Bs a A possession, , 


td. 


fe 


| INDIAN. OASES, ` 


' Govind: . Rao . 
' Motiram v; Rup Khan (4). 5 ] 
These: are all’ cases of transfer by 


*od 
m 


NS 


vat 


Gope % 
€ 5 
DLE 


' village makes him a licensee and. unless the land . 
-is given: to, him' as a housé site he is not’ protected ^ 
hy section'203 of the Land Revenue Act: 
iby Mio landlord puts an end to the license: ' x M 
co 

. No title by prescription’ can. ‘be aedquired, in res" 
pect of such land bythe tenant in the. absence of . 


‘any assertion of adverse title against the landlord. x 


[ibid.] 


Appeal against a decre of the. District,” ^ 
Judge, Nimar, ine Civil Appeal No. 191 2 


‘of 1928, dated the 2nd February 1923. 
"Mr. A. C. Roy, for the Appellant. . `> 
Messrs. J. C. Ghosh.and W. R. Puranik, 

for the Respondents... . ` 

-dJ UDGMENT.—The. plaintiff sued 

to recover possession ‘of two small po 

ofabadisite sold to him by. defendant No. 2, 

the malguzar, from, defendant No. 1 who is 

alleged to have taken wroniful possession , 

. of them.’ The defendant 

ed that they were his property.’ -Both ' 


: the Courts below have found that though ` | 


o. F contend- . 


, k sale - Dy 


he had been long in possession; his |. 


possession was merely that of licensee, 
and under section, 59 of the Easements 
Act, the transferee of the Ern is not' 
bound by tihe license: 


J 


The defendant No. 1 ‘appeals „on the ` l 


ground that the site is occupied by him as ` 
part of the abadi, in which he has.a herit- 
able though not a transferable right'under 
section 203 of: the Land Revenué’ Act, 


"Reference is made. to Bhondùsao v. 


- Jagat Ram (1) Bhayalat- v. Chunnilal (2) - 
v. Amrit Rao ` (3) and 


tenants and are not applicable ‘to the ` 
present, case, and the remarks in the 
last 2 cases go against the appellants, 
In Govind Rao v. Amrit Rao (3). it is 
remarked that the object of the ,»wajib-ul-' 
arz is to recognize the proprietary. right 
of the landlord , consistently: with, the 
undisturbed occupancy of village build- 
ing sites by the’ licensed’ occupants and 
their customary BUCCeBBOTS, and in the. 


~ next case at page 156 it is distinctly laid : 


down that the, 


licensees. 


occupiers are mere 


:(0120 P.L. R. 146, Uo. 


; NER 
3 4 N.L. R: 19 at p. 153 i 
(4) N. L, R, 155 at p/ 


t 


no. E 


"The oeeipation You: a tenant of an |" abadi site in'&' , | (s 





Their right does not amount '.^ |, 
i `> to an interest in the property nnd. seems 
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to be a mere license within the definitión 
of that term given-in' section. 52 of the: 
Easements Act, E 

The leading case. on. the pomi. ‘is, 
Narain v, Behari (5) where it is held that: 
tenants residing.. -in the , abadi are 
licensees, 

Section 203 of the wanes eat: d 
refers to hoüse.sites. . The land in dispute. * 
in the'present case does ‘not form. part’ 
of the house'ŝite,‘but is a mere open epee 
near defendant. No. l's house used by him , 
for the purposes- of ai latrine. . "There are- 
no.permanent stfuctüres on it now, cand 
though ‘it may have “heen in his occupa-- 
tion & long time, no title by- prescriptions | 


has ‘been acquiràd- in the absence of, any 


assertion of, adverse title against the - 
landlord. “Sudah user as “the defendant 
has made. . cantiot amount to. adverse 
possession: "cf. ° -Radhikdadas v. 
mohanlal (6) following Fr gun Cürsetji: X 
Gokuldas adhowyi con 

It was'not the appellant's ' case thats 


this land. was ‘granted to him by the: Krishna Wariar.-: i The* 


"malguzar along with the, house sité and. 
this being’ ‘80, “although hé may -he pm- 
tected by: section" 208 .of-the- Land, 
Revenue. Act: and the - wajib-ul-arz ‘as. 
, regards the site in question . he isa 
mere licensee . of the’ landlord, the 
- Malguear, and under section’ 59 ‘of. the 
Easements Act the sale to the plaintiff . 
puts an- end tothe‘license. . cue: 

The appeal accordingly -fails- and is 
. dismissed with. costs, 


. 6. Ř. D. ` Appeal di dismissed." 


"(8) 31 Ind: Cas.307;11 N: LR 193. : ; 
) 38 Ind, „Oas: 54, 13 N. L. R5. 0, 
> (7) 16 B. 338; 8 Ind, Doo (N. ^s.) 703. ; 
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“MADRAS HIGH COURT. ° ; 
 BRGONS Orvir Appaat No. 1217 0r.192].. . 
' April A, 1924. 7 
Present: Mr ei ustice "Madbavan, Naiz. 
, THITHI KUTTI—DsFENDANT: ur 
(2 No SL—APPELLANTS | 
woo versus so > 
| NBELAYA: NARIATH; MUS ANEH ^ 
^' UNDER a Karar RAGAVAN l 
UNNI ELAYA VARIAR, AND OTHERS — 
DBFENDANTS Nos. 2 AND 3— RESPONDENTS. 
Malabar- taryvad --Maintenance grant—Encum- 


i.d o^ 


INDIAN CARES. < T PRA 


i 
n t 


Hai. 


Pe 





183 
Rae : iv. ME 5 oghiblied--. ‘abunibraia 
effected against . prohibition—Tarwad, whether 
, liable for encumbrance on‘ grantee's death. . 

“If -ihe member-of.a Malabar tarwad is given 
© tarwad ' property for 'his:'life with an express 
ee eee encumbering it, and he encum- 

rs it, after his death, . the tarwad is not ; liable 
aor the encumbrance: [D., 184, col L] 

Second. appeal against: a decree of. 

He District ' Court;"South Malabar, ih 
"Appeal Suit No., 762° of” 1920, preferred 


^ against <a ‘decree’ of the’ Court of ‘ the 


District Munsif, .. Manjeri; in. Original 
Buit No. 390 of 1919. 

Mr. B: "Pocker, for the Appellant: i 

Mr. K. P. MS Menon; for: “the 2 Re 
spondents. , 


JU DGMENT:—The ‘fret ‘defendant 
-is the appellant. . The plaintiff, a member 


. of a Malabar tarwad, sues to. recover, 


possession:,of the suit ‘properties allotted ,. 
to the deceased Krishna: Wariar . under ' 
Exhibits 'B.and.C., The. defendant is in 
; possession, of thése.properties under tlie 
mortgages executed. by: the : 
- lower. Courts 
have: decreed possession. to ‘the plaintiff 
‘holding’ that ‘the -mortgages' 
-binding:“on the - tarwad... The: learned 
. Vakil for’ the appellant. . ‘has advanced ' 
various arguments in the- second. ‚appeal. 
‘His first argument is that the” arrange- 
ment under which these properties: were 
„allotted to Krishna.Wariar amounted toa 
partition 'of ‘the. tarwad properties, that, 
‘accordingly Krishna! Wariar got these 
properties absolutely for... himself : and ` 
‘through».him his , client the mortgagee 
has. now got valid - rights. to- ‘these 
properties. On a construction of Ex- 
- hibits B and Oy -it.cannot be: held: that 
. Krishna "Wariár had’ effected. partition 
of the properties from the: türwad. | ^ 
It is next. argued .ihat ‘the "present 
plaintiff: was , not. entitled | to institute . 


this suit.on .the « „ground ' that Krishna ` . 
Wari 


iar’ who had. left. the torpan under 
the- maintenance. arrangemen 8 was no: 
‘a party to Exhibit':D: It is. admitted 
that. Exhibit D gives' him the ‘right ‘to’ 


it institate'the suit- Krishna Wariar must 


be considered. to have. ‘dissociated him- 


`o gelf from dhe tar wad -under B,and d 


and, therefore; the.fact that he was not. 
a party’. to:.D, cannot affect-the arrange ` 
men for the. administration of the tat- 


deceased : 


are. not. 
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wad embodied in it and in’ pursuance 
. of, which the present plaintiff gets the 
"right to ‘institute this -suit. 
‘opinion, thé plaintiff is -entitled to in- 
stitute this -suit under Exhibit D. ; 


The next, argument which has "been 


- advanced on -behalf.of the appéllant ‘is 
that his client .h&s . perfected a title by 


E “adverse, possession | of: mortgagee’s ` in- 
4 .terest" in the, suit. 


‘argued that- under. 


‘that sinée he encumbereil ` them’ in. 
"violation"of the terms, the defendants 
Nhave’ perfected: for = -{Keiriselves a legal 


title- by adverse possession. The deci-. , 
‘gion: 'òf this question depends on the 
construction of B.and Oas. regards the 


| ‘interest that was conferred | upon: Krishna: 


, long’ as Krishna Wariar 


..that the’ tarwad -was 


"Wariür under-their provisions. As may 
.be seen from paragraph No. 1 and para- 


graph..No...2 of Exhibit.B the intention’: 


of the parties, to, the document was - ‘to . 
give ‘Krishna, Wariar .a life interest in 
"these properties. It. is,spécifically stated 
‘that he will, continue -to enjoy thoge 


: properties .set apart dor him throughout’ . 


his life-time. The statement that he is not 


. to create? any .eneumbranoe. in my view . 


only amounts to this, viz., that the taswWad: 
after the death: of. Krishna Wariar will not 
be liable for ' these encumbrances. So 
is alive ihe 
tamtad As not entitled to immediate 
possession -of :the suit... properties. “The 
decision; in Madhava v, Narayana (1) does 


- not, thetefore,.apply to the facts of this 


case, It.is:not the case of the: a 
pellants that: ‘after the -death of Krishna. 


Wariar’ his: client. had, beenin adverse - 


possessipn “for. „over -.12: years, I may 
also state: that ' it is nowhere : mentioned : 
¿aware of, these 
“created. by: Krishna 
the defendant; 


encu ces 
Wariar - in . favour.of ' 


' Under these ‘circumstances, I think that 
the plea of ‘limitation should also be 
overruled: 


The second. appeal «is /dig- - 
, missed with costs ‘of the x a Vd 
NONAS 
8. D.^é 7 Arat Tane i 
(1). 9 M. A 10: ee Jr; 6 pne. JUPE, (s. 8.) 
567, PILAM 


DE" | WN DANG OASES: 


In my: 


properties. It: is. ^. 
the ' maintenance ... 
„arrangements in pursuance of which, 
“Krishna Wariar. got these properties; he’ ' 
is not. allowed to encumber ihem, and. 
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ALLAHABAD ‘HIGH. COURT. . 
First APPEAL FROM, ORDER No. M3 
- or 1922. ENS 

May 30,1924. 4> i 

Pren -—Sir Cecil Henry Walsh, Er, 5 
g Acting Chief Justice, -and Mr, Dott 

x Justicé Ryv. es. n 
. Pandit BALGOBIND  DsisibavT 


—APPELLANT b o P N 


‘ irae tt ays 


(o O Versus a a 
SHEO. KUMAR AND ANÖTEÉR—— 6 
PLAINTIFFS AND-Musammat. MAHTAB:' 
.KUÜUAR AND ANOTHER—DEFENDANTS— | em 


. RESPONDENTS. 
Civil , Procedure Code- (Act V of 1908) ss. “1B, 


of — Aforigage suit — Preliminary decree - for 
foreclosure-—Decree not ^n. accordance with nidg-, 
. ment, effect of-—Subsequeit -pProceedings; whether, 
valtd—Summons; when "duly served"— Mortgagor 
: masled by Court's. agent—Foreclosure decree, whe- 
ther can be enforced— Wrongful act of. "Court, 
whether creates estoppel—High Court; . inherent : 
power of, to correct mistake—Interests of ‘justece 
— Court, whether can extend time fixed for doing 
particular act— Protracted, ie aa 
_ during interval, nature of. 


The decree which i is drawn up by'a Court eo 
be in accordance with the judgment, Where, - 
thereforé, the judgment gives &;decree for sale . 
‘but the’ ‘decree drawir up is a- preliminary, 
decree for foreclosure, it. is-not in - accordance 
. With the judgment, is invalid and vitiates all 
subsequent proceedings: in the case.-[p. 188, col. 2,1. 


^ A summons cannot bd ue to be "duly served" ` 


within the. meaning of O, IX, r 13, Civil Pro- 
cedure Code, if ib is a’ misleading ` document . 
having no relevance to the real "proceeding which 
48 contemplated. [p. 188, col..2] ` 


~-It, 4s incumbent on the Court to be scrupulous . 
in the extreme, and. very .eareful £o:see that no ` 
taint or touch of fraud or deceit, or misrepre- 
sentation is found'in the. conduct ol its. ministers, 
It must at any rate not fall below the standard 
of honesty which. it. exacts from: those: on: whom ` 
it has to pass judgment. The-slightest suspicion 
of trickery or unfairness must affect the honour '. 
of the’ Court and’ impair its usefulness. Tp. 189, 


ool, 1: 

:Ka VM v. JHarperink, 1 Ind. s 422; 36 0. .: 
33 at . 334; 13C.W N. 349, 6 A.L.J. 34; 5 
M. L. 5, 198; 9C Lid. 165, 11 Bom. IZ" R. "21; 


19 M. LJ 115; 36 I. A. 32 (P: C), relied on i 


Therefore, a Court .must not enforce’ against a 
mhortgagor or any one interested in the’ equity of . 
redemptuon, & foreclosure decree when he has 
.been misled- .by its .duly accredited agent 
. frou h the, issue of a notice. fora -degres - for 
ee fe 189, col: L] "EE 


poe ean be.no estoppel . against -a A sani s 


ee out'of the wrongfül acts of the Court, 


permitted or ' performed by, its own OBS, Lp. 189, 


M 
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| by the decree of a Subordinate. Court for thé dcing, + , Musammat. Gyan Devi, - widow ‘of a. » 3 
."obany particular act. [ibid ]-. . deceased District and Sessions - Jüdge.of 


CPNeLeN 2 78 pw INDIAN poiense” 


à 


' eonfronted,. owing: to “the: gross. negli entitled to On the basis of the mort Age- = , 


, Oh. 891; 51 L. T. 733; 33 W- R..60; 


í (f di "E f ý T 
PL UR a u LOD 
à Nagane *. n 
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The object of Oourts is * to.deoide' tlie. eve ‘oe might lave hls aed. in Te than’ 


parties, and not to punish them for mistakes ‘they a 
may make in" the' conduct: -of- their ,case, b three hourg; ‘has. taken: three years in tha 


deciding otherwise than in accordance with teir ~- lower” Court, and owing to tlie transfers 
: Tights, . [p. 190, col. 1] E 
Cropper v. Smith, (1884) 26 'Oh.: D. followed $T; d: place, has passed- through “the” hands of . 


The High’. Ocürt ` has- inherent power der | 
section 151 of the" Civil Procedure Code ta epum -mohths: since the` appeal. Was "admitted < 
a mistake.-for the purpose ' of preventing a: in this Court. ` | 
miscarriage of justice appearing on the -face sof. "The plaintifis are. the: nnn. ildien.- 


the proceedings and to; make such orders . in ihe, : 
nature of consequential orders, ‘as may be'neces-: “of the deceased mortgages, Ram. ‘Charan : 


sary for the ride of justice.and-tó ‘prevent’ an ' 'ShukuL* ‘suing: under’ the : ‘guardianship. 
abuse of the process : of the Court, which incledes” ‘of ‘then: ‘mother, : “The defendants’ Were . 


“the idle multiplicity of, Proceedings Dbid] ^ . Yong Geuri Shanker;the original. mort-.. z 


Under section 148° of tbe. Civil’ Procecure - 2 
Code, the High Court dan, extend -the- time jfexéd: “Bagor, who died: “pênding ‘the “appeal, . 


In:a case where" proceedings. “have béeii „aro, this Province, ‘Jwala Devi, her: daughter, 


- irücted through the fault ‘of, both parties, inte-est. 


for the -period of süit partakes of the nature of ‘who are’ second mortgagees, and. Bal. : 


:of judicial officers; “which “have -taken '- 
 fourJudges. It is now..nearly eighteen: . 


. damages-and the ‘Cowt may mould ‘it PSOE S ‘Gobind, an -Honorüry Magistrate; hus- -` 


to its will., [p. 190, col. 2] - 

A mortgaged’ property- . , f 

< Dii apes} from- m E "d she ‘Te. difficulties. which have “deen Na 
wecon ubordinate Judge gene; ii ji 

` dated the. 7th September 1922. : a » ecting ee He 0 time, 

Dr. M: L.- Agarwala and Mr, AS Pis &.peordünashim lady. li s 

y. living, at‘ A 

* Dube; for the Appellant: ; jj "and p&rtly:to the. desire de .de en- 

Sir Téj Bahadur Sapru, Dr. S. N: Sen dants 50: (gain time, -are fully bef: oùt” in. 

Messrs. 1dbal Ahmad and Ajodhia Nath, the elaborate. judgment , ofthe; Subor- ` 

"for the Respondents. : : dinate Judge. ‘For 'the` purpose: of 


< band 02. "Twala "Devi, -and. lesaéo of. the x 


> partly, owing to thg factrthat. .Gyan Devi TES l 


JUDGMENT.--These"~ are th-ée. referenzé,,*the’ following schedule ‘of `. 
-appeals by certain second mortgages, : dates, which was prepated by thé patties s 


and a :lessee ‘of the mortgagor, against “may be usefal:— ` 
an order, of: the Subordinate Judgé-of ^ -|The Schedule ‘is ` 'oinitted as imma- 


. i Qawnpore, datéd the 7th’. of Septem ber." .terial—Hd.]- à 
1922, ‘rejecting an- application : to sêt: ., The original decree in the guit: "Was. mi 


aside: under O.JX;r. 13 of .the Code; of, passed. 3% parte in January 1920, ‘It was,- 
Civil Procedure, a decree: ‘absolute’ Zor- however; set aside by + Babu -Lachmi ° 
. foreclosure, The parties aré personis of Narain- Sahib, ‘Subortlinate Judge of 


- 


position, but. the. history: ‘of the''c&se - Cawnpore,: n ‘January 1921: -Thè - suit -` 


illustrates the astounding complieaticns^ was one for foréclosüre, and claimed th&t 


and delays which arise in, this count-y, $ "relief, . Ib was heard on: ‘the: ‘merits, and | 


in effecting. service, in fixing dates ror + decided. by‘ the’ ‘learned J udge; on the oth: 
| hearing, in detérmining the real cont-o- of ‘February. 1921, The defendant ‘Gauri 
` -versy between the'parties, "and in enfocc^ Shankar “put inno défence," The 1 issues 
‘ing decrees, and also the difficultes ` "were sestled i as follows:— |. E 
with . which’ ‘this Court is #reguenily ` : "What, sum, if any; are. thos Plaintiffs 


gence of the. officials “in the, Subordinete -bonds cated the 4th of J anusry- 191 rand ' 


‘Courts, -instances-of ‘ which, generally‘ the 25th of May 1912? - s 


.come to our notice: when if is too'lata to^ i£ "Whether" the interést- at. 9 per “cent. 
investigate the matter with; any hope of ' per. E -with six monthly fests ige 
saddling. the: responsibility on the right ` :penal ?: 

shoulders, . ‘This case, in which the anly. Presumably, the defendants,’ who. were e: 
substantial issue, namely, how. much “is interested 1n^the- -equity - of redemption, . 


due. under’ two comam, "mortgages, © . were eoun of Saring. the - TE 


Mu - 
ag! oe 
E 3 fo 
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' was a-provisional decree for sale. 
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from foreclosure, and: of obtaining from 
the Court a decision as to the actual 


"amount due.under the mortgages. The 


learned Judge gives no reason, but in 


-hig judgment he ascertains and decrees ` 


“the amount due, less asum for propor- . 
,tionate . costs; and awards ‘to the plain- 
‘tiffs interest at the contractual rate till”. 
“the: period of grace, namely, six months, : 
,and thereafter future interest at the, - 
^ Qourt rate, in terms of O. XXXIV, r. 4 of 
. the Code of Civil "Procedure allowing 
„six months for payment before sale. te 
is quite clear that this provisional decree 
In 
recital of the plaintifis’ claim, the learned» ~ 
Judge describes the suit as ane for 

recovery of the amount due by sale of the 
hypothecated property. The plaintiffs 
throughout. have relied upon the fact 
that they were asking. for. foreclosure. 

But it is evident from the judgment, that 
either they modified ‘their claim and 


asked for a sale, or the learned Judge, . 


in the exercise of his-‘discretion under 
O. XXXIV, r. 4, sub-section (2), Civil 
‘Procedure Code, intended’ to pass a 
„decree for sale in lieu of a decree : for 
foreclosure. This is. made evident. by 
the operative part of the judgment 
citing O. XXXVI, r. 4." Rules 2 and 3 
relate to the preliminary . and final 
decrees in'& foreclosure suit, but r. 4, 
sub-section (2) provides, that in a 
suit for foreclosure, if 
iff succeeds and the mortgage is not 
a mortgage by conditional sale, the 

, Court may, at the instance of any -person 
interested in the right,.of redemption, 
‘pass a decree for sale in lisu ofa decree 

‘for foreclosure on such terms as it 
thinks fit. 

. "The decree drawn ‘up in the affice of 
the Suborinate Judge and signed by‘ the 
‘Munsarim, as -the ministerial officer of 
the Comrg, wasa preliminary decree for 
‘foreclosure. We have come to the 
conclusion, that the Court of the Subor- 
. dinate Judge had no jurisdiction, in 
view of the  judgment,. to ‘draw. up 


. esuch.a decree, The Code is cléar ‘in 


insisting that the decree, which is 
‘drawn up by the Court, shall be; ‘in 
accordance with the judgment.. It 
will be necessary for: this Court. to 


INDIAN CASES. 


the plaint-: 


direct an enquiry in Cawny 
circumstances, under which 
came to be drawn up in: 
our opinion this decree is 
vitiates the "whole of th: 
proeeedings which have 
subsequent thereto, in. the 
Judge's Court. "The object 
: in the 6th ground of the ap 
Devi in the following terms : 
“The preliminary decree 
-and not according “to the 
judgment dated 5th  Februt 
hence the whole proceedin; 
Jare null and void." 
With this view. we agree, 
"ought merely to declare it v 
it aside ourselves, is a 
procedure, which in view 
taken .by the Bar in this c 
discussed hereafter. -It isc 
Bir'Tej Bahadur Sapru, 
“the plaintiffs, that the defe 
of the form of the decr 
certainly no evidence on 
that they did, but it is sai 
must have known, It is a 
‘bable ‘that they knew. 1 
reason why they should I 
Litigation “is not conduc 
province by Solicitors, who, 
of routine, concern - then 
looking at the minutes or -t 
as actually drawn up in 
Court. In India the Cour! 
responsible for the draw. 
final issue of the: decree. 
of time elapses between t 
and the final decree, anc 
charged with the duty, of 
decree gives notice to the 
intention to.prepare the 
-although the' defendants 
concerned to save the’ equit 
tion if they could, they were 1 
once a decree for sale had be 
-examine the formal documer 
decree was drawn up. If tt 
‘the Court did their duty, | 
would follow ‘the judgme! 
sum béing & mere matter 
worked out on the direction 
the judgment. It could r 
for the. defendants than 


which. the. Subordinate Jud; 
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and was not likely to be better. There 
is a rule in this High Court that the 
proposed decree, before being finally 
passed, should be submitted to and 1r- 
itialled by the Vakils on both sides, It 


is a valuable rule and at is, a practic 


which has been much followed in the 
Subordinate Courts, but there appears 
be no rule im the Subordinate’ Courts, 2 
matter which this’ Cawt may wel 
consider that ıt would be desirable t5 
rectify, 

The difference between a decree fcr 
foreclosure and a decree for sals is, cf 
‘course, considerable In either case the 


mortgagor gots six months time to pay , 
‘makin 


the money, but after the expiration cf 
that six months period of grace, in tke 
case of a foreclosure, e property 
‘ passes to the mortgagee, ‘and no 


locus penitentie remains to the mor 


. r, whereas in the case of @ 
ecree for sale, there 1s the further delay 
caused by the preparation of .the pre- 
clamation of sale, and the fixing of tbe 
date, a matter, which we understand, 
frequently coves two months or s5, 
Then if the sale is successful, it has to 
be confirmed by the Oourt and the debtcr 
or mortgagor has still a month within 
which he may deposit the money witn 
interest, and save the property. This :s 
material as indicating that it is by no 
means surprising to find parties, who are 
interested in preserving the equity of 
redemption, treating the period which 
must elapse once a sale has been ordered 
before the time 15 reached, whan they 
must make up their minds once forall ro 
pay or lose the property with conside - 
able indifference _ It 1s a matter ingrain- 
ed in the habits of the people of ths 
Province, and the majority of mortgagors 
appears to prefer to put off the evil day 
as long as possible, even though rm- 
terest ata high rate is, running against 
them : 
The lower Court seems 1n its judgment 
to have been not unnaturally influenced 
by the indications ,of procrastination cn 
the part of the defendants in this matter 
and to have come to the conclusion that 
they were well aware of the foreclosu-e 
decree against them before the 15th of 


June 1992—when they say they learnt 
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- holders would obtain 
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it through theiragent—lroma triumphan, 


remark of the “mumb of the decree- 
holders, who told them that the deeree- * 
ossession of the 
mortgaged property. e learned Judge 
does not say how and when the know- 
ledge came to them earlier than the 15th 
of June, and the only evidence of its 
coming to them is the application upon 
which: the order under appeal was made : 


which was dated 2lst June 1922, and ıt 


was not until a special and supplemen- 
tary petition was put in by the defendant 
Balgobind on the 29th of July 1922, that 
they formally took objection that the 
judgment and notice of hearing for the 
of the decree absolute was for 
sale, whereas the actual decree absolute 
was for foreclosure, 

Not the least extraordinary feature of 
this remarkable case is that the learned 
Judge himself, from whom this appeal 
has been brought, in the Judgment which 
is before us, should, have missed this 

omt, He says. .“The case was, then ' 

eard on the merits, and the Court passed 
a foreclosure decree under O. ; 
r 4 of the Oivil Procedure Code, 
(which it could not do by law) on the 
5th of February 1921, allowing the de- 
fendants six months within which to 
redeem I find -from a perusal of the 
judgment of Babu Lachmi Narain Sahib, 
that the contesting defendants went to 
issues only on the amount due under the 
mortgage deeds and the penal nature of 
interest.” We are unable to understand 
how the learned Judge could have failed 
to notice the fundamental error which 
had occurred in these proceedings, if he 
had read the judgment of the 5th of 
February 1921, and. appreciated that he 
was dealing with a decree for fore 
closure. ` 

On the 30th of August 1921, the plaint- 
iffa presented in the’ Court of thg Sub- 
ordinate Judge an apphoatifn for a 
decree absolute for, foreclosure. This 
application, although ignoring the judg- 
ment, was consistent with the original 
claim for relief. in the plaint and with 
the decree -yhich they had either dis- 
honestly obtained from an innocent and 
careless official, or which they had pro- 
cured from him by chicanery and cor- 
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ruption. Whatever anybody else con- 
. nected with the case knew on the 30th 


"August.1921, they knew quite well that 


they were not entitled to a final 
decree for foreclosure and that the pre- 
- liminary decree was a dishonest proceed- 


«ing. | : 

e ocius Fhe next step is perhaps more remark- 
able than anything which has, gone be: 
' fore.--OR the plaintiffs’ application for 
“a decree absolute for foreclosure the 
Court issued a notice, on the ordinary 
' printed form of notices, to the respon- 
. dents to show cause why an order for 
"preparation of a decree ‘absolute should 
-not -be passed, that they ‘the plaintiffs 


were applying for an order gbsolute for, 


the sale of the property, and informing 
the defendants, that if they had -any ob- 
jection to an order absolute for sale, they 
Should attend the- Court on the 25th of 
March 1922 at 10o'clock. This notice, 
we are told, was issued under the signa- 
ture of the same Munsarim -who had 


drawn up the preliminary decree for: 


foreclosure, and the matter of the issue 
of this notice for sale based upon an 
application for foreclosure, is’ a further 
matter upon which this Court will have 
to direct an enquiry. The greater part 
of the Judgment of the learned Sub- 
ordinate Ju 

in effecting service, and the shifts adopt- 
ed by the various parties to evade service, 
no doubt with the object of putting off 
the sale as long as possible with the 
intention of finding the money when they 
could not longer stave off the sale 
probably had no intention of appearing 
to resist a decree absolute. for sale, 
: There was no reason ‘why they should. 


' They ‘could not hope to resist it success- , 


'"fully, ‘and after the judgment of the 5th 
of February 1921, they could not ebcape 

the obligation ultimately of providing 
fhe meney, if they were to save the 

property, But if the decision of the 

bordinate Judge is accepted, namely, 


that they did in fact receive this notice: 


‘and in some way or another construc- 
e tively ordirectly knesrall about it, then the 


result is that, having receed notice of: 


an application for sale, and having de- 
liberately kept away, because they could 
not resist the order, a.decree absolute 


"ED 


ge deals with the difficulties- 


They ' 
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-gt 
‘for foreclosure was passed ea parte against 
them for default in appeafing to-resist 
a decree for sale. It is clear that an 


"order so passed cannot stand It mátters* 


little on what ground ıt 18 put. , It, seems. 
to be vitiated by almost every objection 


to which'an order can be exposed: “One , > 
of the contentions before us by: Sir Tej '* 


Bahadur Sapru‘on behalf of the respón- 
dents was that? the case did not come. 
within O. IX, r. 13," of ‘the Civil 
Procedure Code; because the appellanta 


^ had failed to satisfy the Court that. the - 


summons was not duly served, or that 


they were prevented by any’ sufficient ' ` 


cause from appearing Assuming that, 
they knew that they were summoned .to' 


] 


‘appear to show cause against-legàl pro- | . 


ceedings which were being taken against 
them, and that they were not prevented 
from appearing, and probably never had 


‘any intention of doing so, the question 


still arises whether the summons was 
duly served within the meaning of r 13 
The words “duly served" would 


‘appear to relate to the method of service, 


but in our view & summons cannot be 


-said to he "duly 'served" which 18 a 
' misleading document having no relevance 
to the real proceeding which is contem- * 


: plated, and having no reference ‘to the 


E 


‘foreclosure | 


order ultimately passed. ` Under’ such 
circumstances, service, even if- effected, 
is a mere sham, and this is not by mere 


‘ea post facto reasoning, because the train 


had already been laid by the application 
of the 30th of August for an order for 
“Sir Tej Bahadur Sapru, on behalf of 
the plaintiffs-respondents, argued that 
no notice : is really necessary ‘to 


‘show cause against the making of a` 


decree absolute. The learned Sub- 
‘ordinate Judge disagreed with this view, 
and held that the practice in this. Pro- 


"vince, approved by the High Court, was 


to give such notice We do not propose 
to follow the respondents’' Counsel into ' 
these high flights of procedure, It is 


-only a'rule of practice at the best, and 


. no rule can apply so as to render the,” 


issue ofa false notice, equivalent to the- 


:&bsenceof any notice at all ‘, T 


' It is difficult to acquit the pleintiffs of | 


comphoityin the scheming by which this 2 


s 
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notice was issued, It 1s difficult to suf- ' fealizo thatthe ex parte decree absolute. 
“pose that it was done by the Munsarim was doomed, that we ought to send, the 
as the result of sheer ignorance and in- , case back, and allow the parties to renew- 
competence. He must be credited, with ":the conflict-as from April 1922,, when Tho- 
having had-8ome object to fulfil, or some decree, which we now set aside was 
obligation to re-pay in adopting such an -.obtained, and renew it, probably , before. 
astounding departure from ,the ordinary, a fifth Judge, at such time: as ‘the Court, . 
routine of his office. But in considering already overwhelmed, with work,‘ is able 
the rights of the.defendahts, tliese ‘alter- to fix, after fresh devastating ‘efforts to.. 
native contingencies have no.importance, serve such of the defendants’ as may then. 
The Court issues these notices through ` be still surviving, or their le represeni- 
ita responsible ministers, and as their atives.” We are unable.to take.this view, 
Lordships of the Privy Council pointed, We are seizéd.of the whole’ Siren The. 
out in the case of Kala Mea v. Harperink yecordis'here, .The righte of the. parties, 
(1) (in .dealing with a litigant, who. are clear, . The preliminary decree, ‘even, 
had been tricked as. the result of clumsy after the expiration. of threé yéars' and four 
'musrepresentation by one of the Court's months, ought to follow the ‘judgment. 
sale officers) “Jt is incumbent on the In'our opinion, as we have'said, the pre- 
Court to be scrupulous in the extreme liminary decree of the 5th of. February 
.and véry ¢areful to see that no taint or 1921 is waste paper, and no decree . abso- 
touch of fraud or deceit or misrepresent-" lute.babed upon it would “be binding. on. 
ation is found in the conduct of.its minis- the defendants, 
ters, The Court, itis said, must at.any - Bir Tej Bahadur. apr, on. behalt, òf 
rate not fall below the standard of ho- the plaintiffs, contended that he was en- 
nesty.which it exacts fiom those on whom, titled to stand on that decree ‘and. to 
it has to pass judgment, ‘The slightest, enforce foreclosure, ‘although 'he had 
suspicion of trickery or unfairness: must never obtained an order for it from’ any. 
‘affect thé honour of the Court and impair judicial Tribunal. ' He asi ak further; 
its usefulness,” To paraphrase: their that if we left’ the defen ta’ to take 
Lordships’ final sentence in this connee- such steps as the Code and fules provide,, 
tion“ it would be disastrous, it would’ be either by way: of, appéal . or. review, , to 
Sb shocking, if this’ Court were set aside: ‘that preliminary décree, he ` had 
enforte against a mortgagor, , or any .& complete technical, and" "équitable 
on interested in the equity of redemp- answer,- It is open to his clients, if the 
tion, a foreclosure decree, when he had case should go: Farther; to raise any ob- 
been misled by its duly accredited agent jection they,may be. advised: So far’ as 
through the issue ofa notice fora decree we were able to follow his ‘ar, ent,- he, 
for: sale.” « relied:upon:a kind of equitable estoppel’ 
The mortgage-debt is under Rs, 18,000, by.conduct. But there can be no: éstop- 
The property is said to be worth at least pel against, a litigant. arising out- of the 
Rs, 45,000. Someone 1s obviously con-  wrongfulacte'of the Court,. permitted, or, 
cerned to.save the équity: of redemption, performed by its own -o cials and we, 
We are of opinion that no ‘Summons for can see no ground of equity, justice or. 
making a decree absolute for foreclosure good conscience, whi rou JU ug: 
was ever served at all, and that the decree Wee this p 
obtained was irregular and 'must be = learned J ee says that rs defen, 
aside, dents were well aware’ of all axe | was, 
We now come to the question of: ros * gomg on,-but-the,learned Judg e. E 
‘cedure which has:béen much argued’ be- appeats to be unaware that no ` aie 
fore us. It was suggested on behalf.of the a decree abrolute for foreclosure waa evan » 
plaintiffs-respondente when they began to issued from his .Oourt. Apart from. any! 
provision of the Code; we. are-of opinion, e 
od Bicep tg Pine GN. Dal wo hare heran! power io Great 
85.11 Such & mistake any. Means. consistant 
up VA x s uy e with the'ends of justice, - Even if the 
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-fendants have not taken every step open 


„to them or have not shown a prampt sense 
‘of their obligation, or a right appreciation 
of the appropriate procedure, it ‘is none- 
the-less [as Lord Justice Bowen said in 
the case of H. Cropper v. Smith (#)] the 
object of Courts to decide the rights of 
parties, and not to punish them ‘for mis- 


takes they may make in the condiet of’ 


their case, by deciding otherwise than 
in accordance with their rights. Sut it 
seams to us further that , section 151 
could not beinvoked more appropr-ately, 


INDIAN CASES, 


than in a case like this, for the purpose of ^ 


correcting such à miscarriage of justice ' 
appearing on the face of the proceedings, , 


and there is abundant? authority, ‘ which. 
it would be wearisome to cite, there be- 
ing nocase quite analogous to thie one, 
where the urts in ‘India have held 
themselves justified, under this salutary 
provision, in making such orders ii. the 
nature of consequenial orders, as may be, 
necessary for the ends of justice, and to, 
prevent an abuse of the process ‘of the 
| Court, which we take to include the idle 
' multiplicity of proceedings. - 

"We, therefore, exercise the inherent: 
powers reserved to us by this sertion,’ and 
set aside not only the decree absolute, but: 
the preliminary decree of the 5th of 
‘February 1921, and restore the parties to 
theirrights and obligations respectively 
under the judgment of Babu Lachmi: 
» Narain of that date. We are satisfied—’ 
although every ‘sort of argument was 
addressed tous designed to show that we 
had no such powers—that we have power 
in the light of what bas happened, and 
what must now be done, to: extend the 
Aime for payment. The six months’ time 
allowed in 1921 has been affected chiefly 
by the plaintiffs’ own acts. But the Code: 

ms igus to be cleaf on the subject, 

A from the provisions of 

O. XXXIV, section 148 enables a Court to 


aaa any time fixed by the Court for | 


- pe 
rom judgments in this Court, which seem ; 
to hold that the Court has only power to ' 


extend the time fixed by its own decree. ' 


We are further satisfied that under section ' 


151, we have poWer, -not merely to Bel 
aside this abortive proceeding, but to pass’ 
such order as the Court ought to have pas- 
sed itself, and eap, if we refer the matter ' 
back, still pass. The sole difficulty that 
has troubled us has been in determining 
how the interest should run during this 
litigious interval. The matter seems to 
us to’ be due to faults on both sides, and- 


also to faults on the part of the minis- 


" terial officersof the Court. In such a matter, 


^ 


interest partakes of the nature of damáges, 
which their Lordships of the Privy Ooun- 
cil have said, the Court may mould accord- 
ing to its will. , We think that m 
iff ought to have- tlie Saran ges 

for the period granted by the Subordinate 
Judge, namely, from the 5th of February 
1921 ‘to the 5th of August 1921, and after 
that date, the Court rate down to the date 


. of sale or payment, a result which seems. 


‚date of this judgment -for payment. 


. for sale.. 


ihe doing of any act allowed by tie oaan ` 


„The time fixed by. Babu Lachmi Narain’ 


* was clearly a time-which he was alowed’, 


by the Code to fix, and we have power to 
extend it, and we differ from ‘the deci- 
gions and ‘dicta which have been cited to” us 


G RRN 2A 80; D, 700; EI Gh, 89l; He Ta 
T733, 33 


to do rough justice to both parties. 
- We, therefore, direct a preliminary’ 
decree for sale to-be drawn up, and we 
ve the plaintiffs six months from ue 
other respects the decree is to follow the 
usual provisions applicable: to a. decree 
under O: XXXIV, r. 4 of 
the Civil Procedure Code, The appel- . 
lants must have the costs of this appeal ' 


ay 


on the higher'scale and of the proceed- ' 


ings in the Court below. 
K.8.D. ' : Appeal allowed. 
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SIONER’S COURT.. 
_ Bacon» Orvin APPRAT, No. 466 or 1922, 
' ` August 8, 1924. 
Present:—Mr, Kinkhede, A J. C. ` 
AMAROHAND AND ANOTHHR— PLAINTIFFE 
_. APPELLANTS ; 
- versus 
' SARDAR SINGH'AND oTHERS— 
Lo. — DHEBNDANTS— RESPONDENTS, 
Mortgage—Tenancy created in favour of mort- 
gager by prior- mortgagee—Subsequent. mortgagee 
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' AMAR OHAND V. BARDAR SINGH, , - » DNE LL os 
redeeming prior mortgage, "whether bound by such ~ a guit- on their: own mortgage -(Suits- 
: E in of Fent—Subsequent mort- 3, No. 19. of 1910). for foreclosure, as a ge i 

“New a puor [ee "oreütes a rènt free» the mortgagors,. they claimed the relief of ` 
tenanoy, over a part af mortgaged property. redemption as: against ‘the prior ‘mort- ' 
in favour of the mortgagor, the subsequent mort- ' gagees algo. They ‘accordingly obtained 
gagee isnot entitled to obtain cultivating ‘poe g prelimi decree dated.28th'Novem- 
seson of the tenancy’ land by “ousting the | $191] ibits P-12 and P-14). Th E 
mortgagor but he 18 not bound’ by the ‘contract , DOT 201. E SAUDI ). ere, 
emping the mortgagor’ trami, paying -rent for- is nothing on record to show whether this 
” the jand [p 193,00] 1] ® ign n 4 preliminary. ` decree was .at all made 
a ee cane fi final. |. Plaintiffs’ have, not fled any 
` mortgagor himse a sede uie thé estate + certifled COPY of. the final decree, It 
subject to the second popa sa no. s applica- ' however, ‘appears that they were put in - 
on Where gui uen! rignese 2 í rtgaged malguza 
takes his mortgagé with full knowledge of the'. C E , Rond lie " 
h e by the' Executing Court as per 
Pica a EEN Ari mari, Exhibits P-20, P-21, P-22and P-16. -None 
perty from that, mortgage, and still fails to carry „of these documents mention „that actual 
out Er I incurred by him.: [pi 193, col 2, aka a ponat of vi lands in suit ` 
P 0 NEE te or ee s.c Was’ ed over to'the subsequent 
n subaoqnent, TO HERREN ats cet ‘Tot. mortgagees. Exhibit ' P-16 which is- | 
‘and 1s, therefore, bound by a grant or copy of the receiptfor'posesession' dated - 
tion, as also by.. the covenants and equities, 20th December 1913 does not show that 
made by or agamst hum and in favour’ in. giving possession of éverything per- ... 
"Appeal against à decree of the failing to he! proprietary rights “the | 
District Judge, Hoshangabad, dated the mud at Ai posession. ot. 
9th September’ 1922, in Chvil "Appeal: ore ee MUN “Beton 
No. 21/0f1992, - `) M ERE ce e AU NP PE 
^Mesers, M. Gupta and J..Sen, for the.‘ The fields in dispute in this second 
k 4 


Appellants. . ; HP appeal ‘appear -to have^been ‘brought’: 
Mr. S.B. Gokhale, for the Respoud-, under cultivation some years: after 1885 : . 
ente. > : ae NE ' and before the, foreclosure decree, dated  ' 


E : '9th May 1894. *While the Settlément ' 
JUDGMENT.—The prédecessore-in" operations were , going-on in the village, ` 
interest of the present respondents owned . the .prior- mortgagees’.. suit’ was’ ‘filed. | 
Mauza Mathnı in proprietary rights. They The-decree absolute for foreclosure did' .. 
mortgaged the village with:possession.to not apparently "mention these fidlds " 
Chbotmal and his brother, Deokisan and : -as specifically foreclosed in favour of the. 
ene Gouridas of. Khaperkheda in con- ‘mortgagees. There was' consequently a : 
sideration of.Ra, 6,500 found due on a claim-or aseniblance òf a claim on tha’ T 
previous mortgage; the possessory mort- part of thé mortgagors to retain them to^ 
, gage. ard P-17). was executed, on themselves and this led to some dispute . 
Toth ptember 1876. While the mort- , about their possession between: the 
gagees were in possession the mortgagars’" mortgagees and the mortgagors. "Some 
'executed a second’ mortgage ibit ' time after the decree absolute “for, fore->: 
- P-18) in favour of. Thapak Biharilal on, closure was pasedd, the prior "pP ees, |: 
16th March 1885 for-Rs 8,000 out ofwhich at the -intervention of: the Mt ement-. 
"Rs 0,500 were to'be paid in redemption ' Officer settled thé.dispute-and ‘permitted '. 
ofthe first mortgage ` The prior; mort- the iortgagors' to: hold the lands "under ' 
gagees instituted Suit No. 83 of 1893 on’), them without ‘any liability: for payment” ' 
the basis of their. mo e against thé | of rent as å grant for'their’ maintenance, ` 
mortgagor and obtained a decreé-abso-"; In the papers of the then Settlement of" 
late for foreclosure on 9th May 1894 and ^ which -Exhibit P-1 is 8- ‘copy ‘the land ' 
entered into -possession on-5th December» was’ recorded. as ‘the -khudkasht ‘of tha” 
1894. The ‘subsequent mortgagees were ‘mortgagor Obhatarsing; -he is described 
mot joined as’ parties to that» foreclosure: ‘as hissedar--there; 'arid- this , has’ created” 
suit, the resultivas that they.inistituted:. all the-trouble: énd-furnished a‘handle.’ 
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for further dispute m has „given rise 
to'the present suit, . 'How-he happened 
to be described as hissedar is no- 
where, explained. In the papers of the 
current:Settlement Exhibits P-L to. P-5, 
D-9,.D-10; D-11, DAS, DAT and D-18 
the larids have been described by the 


s Settlement authorities as held on mauft 


khairati occupancy tenure. Exhibit D-2 
is; a copy of’ the wapb-ul-arz of that 


: pep Settlement of 1892.05 and .Ex- 


ibit D-10 is a Bader jamabandi prepared 
‘at that-Settlement; while "Exhibits D-9, 


thé current Bettlemenz of. 1913-14. Ex- 
hibits- D-15, D-16, D-17 and D-18 are 
the Settlement parchas ' granted to 


' mortgagors’ sons in respect of the several 


. portions: of these lands held by each of 
them separately by virtue of a partition . 


made between themselves; It -will thus 
be.seen that just about the time the 
subgequent mortgagees ‘entered into 
possession of the villdge “in 1913, the 
resent: respondents were being shown, 
in the Settlement ‘records that were: 
being them prepared, &s mauji "khasrati 
maurusi tenants of the ‘lands.’ It’ is 
aniadmitted. fact that the-presént. -&ppel- 
lgnts -who were’ the landlords of the 


village were fully aware «ofthe fact that. 


the respondents were so ‘recorded in the 
papers of ‘the recent Settlement, The 

plaintiffs have' to my. mind falsely 
Tlogo that they or their predecessors, 
had: taken actual’ possession of the 


-land on 20th December 1913, ‘but were dis- 
d'the very next day. ' There is no' 


proof nto this effect. s 
. THe main question to’ be ‘ebnisidered 


in this. second appeal is about, the: 


status, of. the respondents. in regard to’ 
the lands mentioned as class (a) m the 


judgments of. the -Courts below, The, 


mortgag®s contend that if the interest 
of the mortgagors wos proprietary, thé 
same had. become their’ property. by 
virtue of. tho final décree-for foreclosure, 


. obtained. by them :in' ‘their own morte, 


aga Suit-No, 19 of 1910, and that the ` 


dants cannot resist’ "thefr claim for, 
khas possession, If their, interest ; was, 
that of tenants merely, they (martgagees) 
contend that even that -interest must: 
` enure.for their benefit, as their mortgage: 


sectirity has either increased in’ “value 
or would otherwise be diminished :to 


that extent, It is also urged that the’. 


defendants ought to have Elsa dedi but. 


did not expressly* plead in the former 
suit. that they were tenants of the land” 
and, further that there is: no evidence 
to prove the alleged tenancy and that 
the finding of thé” lower Appellate Court ` 
that the defendants were ocupant, 
tenants of the same was not correct. 

- If the pleadings recorded by Mr. Prem 


' Narayan on 23rd and 24th August 1920 
D-1}, .D-13:2nd D- 14 are jamabandis of E qm 


were: minutely scrutinized, it would be. 
found that the: plaintiffs" effort was not 
eo much to deny the factum of the 
lease as it: was to deny ‘its binding | 
nature as against, themselves, There is, 
therefore, no force im the contention that 
the factum of the lease is not establish- 
ed, It was affirmed in emphatic terms 
in the ‘pleadings and recorded in the 


' Settlement .papers of which they had 


full knowledge ; they never cared to 
challenge the fact e interest carved, 
out by the prior mortgagees'in ‘favour | 


' of the .mortgagors was not that of pro- 
D printom or assignees of khudkasht A 


ut only of a subordinate nature, namel 
that of mere occupancy tenants cou ied 
with a special contract exempting 
from payment, of rent. 6 anguk 
Settlement entries have recorded the- 
lands as the maufi khawatv maurusi 
lands of the mortgagors: personal repre- 
sentatives. - These Settlement entries: 
must ordinarily be presumed to be. 
correct until the contrary is proved. 'The 
definition of a tenant. as given in the‘ 
O. P. Tenancy Act, is clearly. applicable 
to' the defendante-respondents because 
they hold the:land-of the proprietors or 
landlords and are but for special contract 
liable to pay rent to the appellants who. _ 
claim to be. the landlords, The mere ` 
fact.that they have been permitted. 
to. hold the land rent free by the favour 
of the then” landlord does . not make" 
any difference in their status as tenanta:' 
The mere recording of. the name of; 
Chhatarsingh as fhtssedar in 1891-95. 
jen not. make- the defendants owners, 
Pas prietors or assignees of. ea 
ts. -That description, , was 


correo so laras the years 1891- 9293. ven 
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were concerned becausé the mórtgagcts : 


were proprietors in'those , years, bat. 
it was improper after ‘the foreclosure, ' 
That:entry does not, in my opinion, cun- 
flict with or rebut the correctness of. 
the new Settlement- entries , desdribing 
the defendants--as occupancy tenants : of 
the lands.: The- plaintiff have not - 
adduced .any evidence to show that tie 


intention.of the prior mortgagees was, to : 


make the ‘defendants-transferees or es- 
signees’ of proprietary rights; moreovar - 
such proprietary interest’ could not ‘De 
transferred except by a registered instr- 
ment; The whole of the. proprietary. 
interest; had become foreclosed, : erd’ ' 
vested in the former mortgagees ^ acd 
unless they executed a registered ii- 
strument, such interest’ could, not ‘he 
partod with by them im favour of. ske’- 
mortgagors by an oral transaction. TEe 
burdea was, therefore, on the plaintifs 
to show that the tenant-right was renlly. . 
a proprietary right,,.This I'hold.they * 
have failed to prove, "Theoral' evidence 
- of defendant's witnesses Nos, 7 and 8 gives 
clear ` indications. that - what the prier: 
' mortgagees proposed to do was to creme" 
a subordinate tenure-in favour: of ‘tke. 
mortgagors. The relationship of landlord. 
and tenantcould becreated by amere grant ` 
‘or contract Of tenancy,’ The exempticn'. 
from liability for payment of rent which - 
they granted asan incident attached to” 


-this contract of tenancy was a speciel 


. concession made by them, but I do not ~ 
“think it must necessarily bind -the subae-, ' 
quant mortgagees 80 asto compel them, ' 
to continue it. As the tenancy is already’. 
created and, as I say, validly created, they- 
cannot oust the.tenants from possession . 

- and claim cultivating, possession of th» ' 
lands from them as if the tenant-rig De. 
had become, non-existent, All that ther 
can claim in' à; roperly constituted gui, 
would be a declaration that they are nob 
bound by the special contract exempting 
the tenants from liability to pay rento? 
claim. a propórtionate share‘ of ,land: 
revenue. .I, therefore, hold that’ the , 
defendants’ interest in the lands class (as 
was that of occupancy tenants * pure: and 


simple, and that the plaintiffs, ‘are noc | 


‘entitled to obtain io Nd dua 
thereof E UN UV -. 


amudrdasad, ENT 


t 
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"hs vellit ood tan on ‘the &utho- 
rity of Otter v. Lord Vaux (1) quoted in, 
Ghose's Law of Mortgage, 5th Edition, 
page 324, that where upon a sale by a 

t mortgagee the property is bought in 
by the: mortgagor himself he can only 
acquire : the estate subject to the second 
mortgage, for it is his duty to discharge 
ithe estate for the benefit. of the second 
mortgagee This is a principle of ae 


‘closely allied to the prnciple M í 


^ the law of' estoppel. In Otter v 
‘Vaux (1) the mortgagor was not allowed 


„by reason of the purchase from the first - 


_ mortgagee under a power of ae: to Ka 
the title of the second mo 

principle was affirmed .by t "e pu 
- Councilin an Indian‘case also, Lutf Ali 
' Khan v Futteh Bahadur (2) and | by. the 
Allahabad High , Court in Ganga Sahai 
v. Tulshy Ram (3) and Badan v. Murari 
Lal (4) and by the Caleutta High Court 
in Raghunath Sahay Singh v Laly Singh 
(B) and Bhaju' Chowdhury v Chun Lal 
Marwari (8). 
able upon the-principle that acquisitions 
by mortgagor enure ‘asa rule for the 


benefit af his oe -thereby increas- 


ing the value of security : Kaja 
, Kashendatt: Ram. v. Raja Mumtaz. Ali 
Khan 5. 
Singh (8). This,is also a question of 
_ intention to benefit the mortgagee or 
‘ oneself Ihave; therefore, to see whether 
there;is proof, of such intention and 
whether there are any equities ‘in’ favour 
of the mortgagees 'and whether their 
operation is curtailed by any ' cross- 
‘equities or-law im favour of the mort- 
ors. 


the present case ab far back as 1885 


oo 100 R R 335,6 D. M. & G. 638; 24 
CAU 23, nah pe erst '5 W. R. 188, 43 B, 


wg Ho KAKA a 32^ 18 LA. 129, 13 ET 


J’ 304,8 Ind. Deo «^» 


AWN. qe 75. : 
073, WA 13 AL E 


. 403; (dd Deo (v s 8)261. 
z 213, 0 L.A. 145; 


m 
NI Lr Em 


E 
oe 
pierog 


Such an equity is enforce- 


and Ajudhia Prasad v, Man. 
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the mortgagors had arranged .w-th the 


subsequent mortgagees for payment of 
Rs6,500in fullredemption of the, prior 
mortgage of 1876. It was, therefore; the 
duty of the subsequent mortgagees to 
‘offer payment to the prior mortgagee 
and redeem the mortgage. Exhibit P-12 
. which is a copy of judgment in Suit 
No. 19-of 1910, throws great sidelizht on 
the question, raised before me It zlearly 
shows that the present plaintif had 
raised a false plea that they had »ffered 
the money to the: prior mortgages | but 
that the 


it, and that thereupon they handed over 


the aforesaid amount of. Ra 6,500 to the; 
mortgagors. This pléa was the subject 


of Issue No, 1 (a) and has been: elaborate- 


m examined: by, the learned District., 
u 


dgeinparagraphs:8 to.20 of his judg- 
ment. The finding on that issue was tliat 
the-money remained in deposit:w.th the 


' subseqtent mortgagees for ‘payment to. 


the prior mortgagées: It was «ale held 
in connection with.the question oZ costs 
of the redemption suit awardable to the 
prior mortgügees, that they (prio: mort- 
B)'were, not guilty of amy mis: 

'  eonduet, that there was nothing t5; show 
: that they (deferidants Nos. 6 to 9 1n that, 

suit) were aware at the date of their Sut 

No.83 of 1803, of the, plaintiffs’, second 

‘mortgage, and that the latter's , omission 
from the said suit ‘was-wilful These 

findings clearly estublish that the subse- 

. quent. mortgagees took, their mortgage 
with full knowledge of the first mortgage 

-and, itwas due to their own failure to . 
redéem that mortgage either befaze orat 

due date that the prior mortgngess , sued 

‘on their mortgage „and, obtained the 
foreclosure decree against the mortgagors 
' only. The second mortgagees, therefore, 
must betreated as having failed in: the 
duty which they hag undertaken to 
perform yand made ıt possible for she first 
mortgagees to foreclose the property as 
‘if there was no-subsequent encumorancer, 
The subsequent mortgage could, there- 
fore, at the most operate only cn: what ' 
may be said to have remained after 
satisfaction of the first morgage- Here, 
the prior mortgagees had 
absolute owners, of the "whole of the 


property in satisfaction of the debt due 


< INDIAN oasis. Ee 


vr b duis d refused to accept ' 


eccme the- 


rm 


PES 
ME it P 


under the fret. mortes, “by dw tore- 


closure decree and had taken, possession. 
88 ‘such owners (see Exhibit P-12). ; 
whole of the property therefore may be 
said to be withdrawn, as it were, from the , 
operation of thesecond. mortgage by title 
paramount. Raghunath Prasad v. 
Prasad (9) and nothing was left for. the 
second mortgagee to enforce bis mortgage 
against... 

In Bir Rashbehäáry Ghose’ B Law of 


"The " 


Jamna ' 


Mortgage, 5th Edition, page 324, where. , A 


the case of Otter v. Lord. Vaux (1) ^ 
is discussed, we find ,there- is 
a passage at page- 325. in’ which the 
authority of Hakim Alt Kham v Dalıp. 
Singh (10) 18. cited in support of the pro- 
position which is expressed ‘as. under:— 

"Butit seems, if a second mortgage 1s’ 
made ‘with. a, convenant a st the 
‘claims of all . persons except those under. 
.& prior mortgage,-and the. property is 


sold: under such. mortgage, the mortgagor- , 


will not be estopped from claiming the 
property as unencumbered’as against the 


second mortgage, as he derives his title ," ; 


under:the first mortgage which was ex- 
pressly.exeluded. from his covenant; in 
other words ifa mortgage . is made ex-, 
pressly of.what remains after satisfaction | 
of the - first mortgage the rule ` under: 
discussion will not appl 

< The rule enuncia i Otter ^ y 7 Lord 
Vaux (1) which ie: really a rule of equity 
based on the law of estoppel; therefore, 
-seems to be inapplicable to'a case where , 
the’ subsequent’ ‘mortgagee takes ` his 
mortgage with full knowledge: of the: 
liabilities and ‘nsks created, under the 
, first. mortgage, and. actually undertakes 
to free the property from: that mortgage 
and still fails to carry out the obligations -, 
incurred by him. If the propérty. has 
gone out of his second mortgage it: is 
because of his own failure. and. not be- 
cause of the act of the mortga or 
It would, be very 1nequitous to hold 

the mortgagor should make over MERE 


„ever little property he could get released 


,0r granted to himself by the favour of ` 
‘the prior mortgagee (sic) should, be held 
by him for the benefit of the subsequent 


uas ER ER 4 A. LJ. 86,. AWN 
(1807) 31 z 
(10) 16 Ina: Cas, 016; ILA. D. J. 418. E 


* 
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mortgagee, who has failed to perform. 


his obligation and' brought about the 


catastrophe of the wholesale extinction’ 
of the mortgagor's equity'of redemption, 


in, enforcement of the prior mortgage, 
To allow the subsequent: mortgagee to 
enforce his mortgage security against 


the trifle saved tothe mortgagors would ' 


be to allow him to profit by his own 
negligence and laches and to put pre- 


mium on default. . There are a, no’ 
ting 


equities in favour of such a defa 


subsequent as a nor. could. tae’ 
ar 


mortgagors be ged with the: jnten- 


tion to benefit the security of such. 


mortgagee. ‘ 


.. The prior mortgagees | at the time of 


pasis. SS 


“concession , which. 


P EE 


pd 


- my 
bound only the prior 
mortgagees. or their personal represent- ,. 


‘atives personally, but'that the "subse- 


quent mort, were not and could 
not be bound:by it. By, the foreclosure 
whith ihe: plaintiffs say ‘they obtained 
on foot of their own mórtgage, of which, 


"however there is po proof. on” record, 


all that they got'or were put in posses- 
sion of were all' rights mutalik malgu- 
züri ke (pertaining to the 'malgüzari) as 
recited in the receipt for'po&session (Ex- 
hibit P-16). .' NEC ate NERIS 
' Jf the- plaintiffs meant “to, treat the 
tenancy right acquired by the mortgagor 
as appurtenant to the’ malgizart rights 
or as'an occasion enuring for their bene- - 


their foreclosure or shortly thereafter at - fit.or increasing the value of their secu- 


- the intervention of the Settlement Officer ' 


had agreed to carve out the lesser'in- 
‘terest of a tenant in favour of the mart- 
gagors in respect of the lands in dispuze; 
is: they could, in. their capacity of 
landlords for the time being, legiti- 
:mately do, whether the grantee waa the 
mortgagor ora stranger. Even if.they 
be treated as mortgagees in: possession 
they were under,the terms ofthe mort- 
‘gage-deed (Exhibit P-17) em 
create tenancies., They were, both uncer 
“Jaw and cortract, under no obligation to 
cultivate the land” themselves and to 
maintain its character as- proprietary 
land for the ultimate-benefit of the sub- 
sequent mortgagees; who might redeem 
It was-'open to them to implant new 
tenancy on the khudkasht lande, ‘and to 
accept anybody as tenant on payment of 
a reasonable rént, in: consideration. of 
their agreeing-to carve out the subordi- 


E 


nate tenure of a tenant in his l[avoui: 


in the course of their or manage- 
‘ment of ihe village for the beneficial 
' enjoyment of their jnterest ag-landloris 
of the same, 
landlords and. successors-in-interest.of 
‘the prior mortgagees could not repudiste 
or set at naught tenancy already created 
; validly by their predecessors. + JAN 
on. 
redemption, have. complained: . was 
the loss’ of rent; and not of the 
right ta. cultivate -the land. Ihave zl- 


wered to 


The present plaintiffs as ` 


e only. 
-- prejudice of which they might, 


rity it was their düty to include that 
claim spécifically in the former sub which 


they had brought to enforce that mort- `’, 


age, and to get a decréé ‘expressly  - 
eclaring. that such’ interest waa liable. ` 
‘to be foreclosed in’ ‘satisfaction’ of the 
mortgage-debt due on the basis‘ of their 
second mortgage. "They, hówever, did 


. not'do so: then. They are nôt, therefore, 


entitled to agitate that point ina sub- 
sequent suit ‘on the principle of res judi- 
cata. I cannot assume that-their.titleon . 
thé basis of the subsequent ‘mortgage 
is perfected by a decree final, ‘as: they 


‘have adduced’ ‘no evidence, and' have” . 


failed to prove’the'said title by produc- 
tion of a certified copy of the final decree ' . 
for foreclosure, they^ are technically not , - 
entitled toa decree for possession in the 
present suit. Their suit must fail for 
the simple reason ‘that they have not 


proved their title to’sue.- Even assum- 
"ing that they have a” title tliey are pre- 


cluded from agserting “16 by ‘reason of 
their failure to obtain’ a decree in the- 
mortgage suit giving them: a: specific | 
right-to khas possesion of ‘the lands” in 
'Ás persons wlio have redeemed the. 
prior mortgage: in’, pursuanca df the 
directions contained in the decree Er- . 
hibit .P-14,. they ‘would :at the móst 
stand in the shoes. of the 'prior ‘mort; , « 
gagess whomethey have redeeméd; they, 
must in that capacity -necessarily be _ 


ready held-above that the: special ex- bound by: the ‘grant or 'diáposition as 


»emption'from payment of rent -waj a 


` 
not $ (Rt og 


r 


also by the covenants'and' dqülties made 
doa " s. 


Pa 


P 


a 
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by -or existing against. them, snd in 
-favour of. the mortgagors, because they 
as representatives of the prior mortgagees 
‘landlords, could not repudiate tha same, 
but must carry them.out so long as the 
tenancy validly created by them lasts. 


l ‘Lhold that. the subsequent 'mortgagees 


are- not, on the whole, and in the special 
‘circumstances ofthis case, entitled ro avail 
` themselves of the benefit of :the rule. in 
Otter v. Lord Vaua (1) which is in affect a 
„rule 'of equity or of estoppel bazed on 


equitable considerations, nor are they, 
- Lentitled: to seek relief under the rule 


that accessions must go ‘to: enhance the 
;value of the secunty, or for the 2enefit 
of the subsequent mortgagee.. In fact 
there w, no estoppel agminst.the mort- 


‘gagors inthis; because ‘if there ke any, : 
` atis against the mortgagee, much less are 


there any -equities "specially favouring. 
-the second mortgagees which: ccald be 
said to be enforceable against the new 
tenant-right.1n the hands of the mort- 
-gagors., ‘Their only right at the most is 


io demand reasonable rent -or proportion, 


of land: revenue in a properly consatuted 
suit and not possession of the lande from 
the defendants who are the tenants there- 
of, : ee EE i g 

.) Fhe appeal stands dismissed with costs. 
-Costs. in the Courts below will be paid as 
already ordered. ^ «^e : : 
s MEA « vA ppeal dismessed. ` 


yet r v’ 
ie 


‘ALLAHABAD HIGH COURT. 


Szconp Orvir; APPEAL No 1719 or 1922. 
Nd May 22, 1924, 
_,, Present: —Mr. Justice Sulaiman and , 
sai Mr. Justice Kanhaiya Lal 

, Mirza IMDAD HUBAIN—PrAIETIFP 
: — — APPALLANT . 

i i. versus 
. Mirza HAIDER BEG AND ANOTHZR—,.. 


of —Proprietor 
co-sharer—-Right to pre-empt , mt 

Where there is nn en in, favour of a 
!eustóm "of pre-emption im the wagi-ul-acr'of a 
village prepared at-the" Jast-Hettlement, tae pre 


“INDIAN OASES. 


O DBE, 


sumption raised by ‘the o cannot be rebutted’ 
by. the aucumstance that there is an express 
entry as to freadom of transfer in tbe wapu-ul-arz 
of one of the other mahals, which was “carved out 
of the original village prior to thé Settlement, for 


it may well be that the co-sharers of the other 
mahal had to abrogate the custom which 
might have th existence from: before’ [p 197, `, 
col z i : 


A parson who, although a proprietor doesnot . - 


own a specified fractio share in a mahal 
not be called a 


entitled to preempt [p 198, col 1]. 


, Can- 


| Second appeal from the decree of the , 


‘District Judge, Benares, dated the 18th 
July, 1922. e 

Mr. P. L. Banerji, for ‘the Appel- 
lant. . ECOLE 
' Mr. H Mushtaq Ahmad, ‘for the Re- 
epondents, 


JUDGMENT.—This is & plaintiffs, © 


appeal arising out of'a suit for pre-emp- 
tion, The plaintiff alleged that there was 


a custom of pie-emption in the village’ 


under. which he was entitled to pre-empt 
the sale by the vendor in favour of the 
defendant vendee who was said to be 
a stranger, 
‘denied the existence of the custom and 
also pleaded’ that he himself was a 
-eo-sharer in the mahal and, therefore, on 
the same footing as the plaintiff pre- 
emptor. i ; 

^ The Court of first instance came to 
the conclusion that no custom had been 
established at all and that the entry in 


the. wajib-ul-arz relied upon by the: 


plaintiff was-a record of contract and not 
of custom. It, however, held that the 
defendant No. 1 was not a co-sharer in 
ihe same mahal, and that eyen if there 
had been & custom he would not have 
been on the same footing ag: the pre- 


, emptor, Š 


, The lower Appellaté Court has upheld 
the decree of the. Court of first instance 
, but differed from it on both its findings! 
It hus found that the 
established but that the defendant vendte 
„is also a co-sharer in the mahal and 


that, therefore, the plaintiff has no pres ` 


ference. NA . 

. As tothe question: of the existence or 
non-existence of a custom it may be 
noted that the evidence: consists of an: 
entry 


[y 


cg-shnrer and ıs, therefore, not 


The vendee defendant No. 1' 


in the wajib-ul-arz prepared. at; 
the- Settlement of 1881, The district,’ 


custom is 


n 


' 
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however, isa permanently settled aistrict 
and that Settlement is still in force. 
There is nothing to rebut the presump-”, 
tion raised from this entry except, tLe 
circumstance that there’ is an express 


entry in the wajib-ul-arz of one of the , 


other mahals, which was.carved ou; of 
the original: village prjor to the year 
1881, that the co-sharera: had a perfect. 
right of transfer,’ "This in our opinion, 
doss not necessarily negative the pres 
sumption of a custom in the mahcl in 
suit; - for ıt may well be that the-co- 
sharers of the other mahal had agreed to 
abrogate the custom whichmi hihave been’ 
in existence from before. e are, there-, 
fore, not. entitled to take into considera-. 
tion the non-existence of such: a nght., 
in the neighbouring mahal, : We. see no 
reason tò differ from the view, taken 
by the learned District: Judge thet the 
plaintiff has established by, prima facie 
evidence that the custom of ' pra-emplon: 
prevails i ‘in the mahal, ` ; 

The main question in controversy is 
whether the defendant vendee is or ‘is 
not a co-sharer in the same! mahal so, 
'às to defeat the right of the plaintiff. 
Under the. terms ,of. the custcmr as 
recorded in" the wapib-ul-arz ' the: first 
tight of ‘pre-emption is given to a 
co-sharer who is a member of the family 
of the vendor, (sharik khandan) ‘and then 
to the -co-sharers of the village The’ 
plaintiff claimed to be a distant'relation 
of the vendor, but that point has not 
been gone into by the Court below and 
in the view which we:take cf the case,’ 
it is not necessary for us to decide that 
point. The-defendant vendee, however, 
claimed to bea co-sharer inm the mahal. 

` A "hissedar" means a co-sharer, that is 
to say, a person who owns a share in the 
E mahal. A‘ mahal’ is ordinarily divided, ' 
into 'annas' and ‘pies’ share or into 
f ‘bighas' and ‘biswas' Share. It comprises a. 
certain specified area, A person who owns 
fractional share in the 16 annas or a 
‘fractional share: in the: 20 tnswas neces- 
sarily owns a share in the joint khalsa 
land-as a, co- sharer, But, there may , be 
: proprietors, who -have proprietary in- 
terests in the mahal and'yet do not: own 
a fractional share of the 16 annas'or of ` 
the -2 -20 biswas, asthe cage. may be, 
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Government revenue, is Rs." 


“6 annas 4 ‘ples ^ 


coasiderauct of the » entriva 


` 
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That this is:59 is ahowa by -a number, + 


, Of , cases decided by this: Court; [vide 


Mawasi v “Moolchand (1), Mahadeo Prasad 
v. Jagar Deogw' (2) and Lerat Husam , 
Khan.v..Ram Chander (3)]. 

: The main „quėstion to A asider, theres 
fore, is whether the defendant vendee. 
owns a fractional , sharë ‘of the, 16 annas’ 
in this makal. |: > wo o 

“A reference to-the khewaè shows, that, 
the constitution-of the village is: as, 
follows Against serial No 1 the-ex-- 
tent of the share is recorded as 10 annas 
and the area'is.5624 acres: and the 
181-15-1. 
Under this serial number follows a list 
of thrée'groups -of* co-sharers against: 
whose. names separate - shares to the 
extent, of 6 ,anhas 4 pies‘and 16 kranis, 
sand: 16, krants, “and 
3 annas 2 pies and 8 krants, are respec- 
tively recorded: The “total ! of ; these 
three «fractional -shares',is 16 ‘annas. It 
is"obvious that ‘the group ‘of! proprietors 
mentioned-under serial No.1 own, among 
themselves the entire, 16°: annas. com- 7. 
prised ‘in this mahal, After serial Nozi - 


there .are other serial numbers; namely, £o 


‘Nos. 2 ‘to 9,.8gainst each of ‘which in 
the share column; ‘therc ' is.no entiy 
whatsoever, but: in ~thev.' area column 


«specified areas are recorded.!. Two of the 
‘proprietors : mentioned: therein are the 


_Mumeipal Board: and the Government. 
' There is,the Government, revenue of 
Rs. 14 recorded „ at the end’ ‘of serial . 
No 9. "The- learned District Judgé has 
come . to the conclusion” that ‘this, re- 
presents, “ihe “Government reventie pay-' 
able’ on ‘account of serial numbers 2'to 
g. Whether that is so or not and whe- . 


‘ther’ the ‘révenue of Rs. 14 ‘is confined 


to Bérial No. 9° aloe, it: is "not .neées- 
sary for us: to decide.. But it is-not 
disputéd that this - sum, of Re « is no. 
part; of Rs 191-15-1 which “are assessdd | 
on serial-No, 1 * Below all these figures , 
we have the ‘grand totals “in! areàg-'ànd 
in ‘the Govern nent ' ' revenue, , but the 
“18 ‘annas ‘shire 18 ‘not “repeated: On ae 
in. ‘the 
(1) 14 Ind Cab 278, DIA: D, J 670, 34 A. 481 
33 Ind Gas 23, 14 A. L J 313, 38 A 280, , 

(3) 53 Ind Ces, 366; 18 A. L, J, 120, 2U. PUR, 
JAJI, NE PODES 


H pT 
‘ 


kh lg ; : eg ts 3 AA E 
^1 Be, d .. INDIAN OASES, '[1924, 
en OTTAPORARKAL THAZIATH ROOPT V. KOOTHALANTAVIDA PARKUM CITAKKAN ‘ABDULLA © ` : 

-` 'e khewat itis clear to us that ıt is only, fendant vendee. Incase ‘of default of: 


the proprietors, mentioned under serial payment the suit shall, stand dismissed -, . Ps 


No. 1, who own the entire. 16: annas with coste in all, the Courts :. 
“among, themselves, Tt follows, thersfore, 8, D.” . Appeal allowed, . 
, that, no proprietor in serial Nos 2to9 ' ae MILLS 
..::ean' be. said. to own any part o? the , 
^" ^ 16‘annas of the khalsa land whica are 
7 exhausted, in, serial No..1, The owners 


——— 


of the.areas in serial Noes kh atone > s 
< pra rietors, cannot, therefore, be called ` Š E 
Cnm des mio gen, MADRAS BIGH COURT. 
. ,, specified shares in the 16 annas. They ' ; March 21:1994 7 ^ 
" are liable to. pay Government revenues d 3 


"^ 'wlhieh are assessed against -their shares, Present:—Mr. Justice Spencer and 

“but, they cannot be deemed: to have gap PURARK AL THAZHATH: 
engaged for the payment. of Any. part SOOPI—DBFENDANT No. 2—APPELLANT 

'* of Rg, 191-15-1 wae UU nent 2 us . : E 

ž reyenue assessed on -the 16-annas share s : 

described. under serial No. 1,'. The: OR RM Du PARKUM 

defendant vendee cannot, therefore, c.aim HAKK AND OTHERS 


to be a Aissedar/on the.same footing  ' —PramrIFES Nos 1 & 3 TOO AND . 5. 
as the . plaintiff; preemptor. In this . DAFENDANTE Nos, 14 3 TO 5— 
‘view, we are supported by- the rulin , RESPONDENTS 


; : f - artnership—Malaba: 
of-Radha Kishen v. "Abbasi Begam (4) awana akan Ta Pamanahan, of ie 
where the- distinction between a mere. partmershap. with stranger—Indwdual tavazhi 
proprietor and a ,cosharer. was very members, if urrender of property by 
clearly ‘drawn, A ih karnavan—Alienation—Right of jumot members - 

Tt sis also to be, noted that both the Jur memba s ru tosue foresmins PT 
Courts helow., described the properties Where the property of a Malabar tava-hi 18 
entered under serial Nos, 2 to © as, aig in partnership řade guh E stranger, 

~ ‘hagiat-i-mutayarriqa’, that-is to say, mis- tio Za navan of Lhe rapazas 18 Khe frags par a T 
cellàneous. properties. They did not -lee-* i ace pete aep np ttle te eka dosa 
'eriBe these as. a-part or a fractional skare not lumself become a partner and would, have no 


` of the 16 annas of the mahal. . rou to tee as with the ppenagement ier d 
n 18 a 0. 80 «100. asit-18 a nt - 
. “Inour opinion, therefore, the finding Genea (n. 109, ool 1 j S B ^ ias 
! learn istri ! i amanathan Chetty v Yegappa Chetty, . 
| of the is ^ istrict Judge that there — een L I Mi 19 f T 00, ANOM 
is à custom of pre-emption should: be W'N ei and Grandhe Gangayya v Gra 
upheld and ‘so also the finding of she kataramah, 43 Ind Oaa. 9, IM 494,0 LW 708; 
First Court that the défendant vendec is UR AM N 805,92 M L T.597; M M. L-J. 
nót & co-sharer in the 10: annas of -he ‘27/1 on Very E 
n 7 " But the karnavan has no right without. the 
mahal, and 18, therefore, not a hissedar consent of the adult members to suriender the 
Within the ‘meaning of the wa-ib- interests of the tavashi without any consideration 
ul-arz. ' fon A ^ |) as such an act amounts g ag r alienation 0 
- Thee result, erefore, is -t zig tavarhı property. and as ig in- à fiduciary 
appeal allowed and "the decrees oi^ Prin, uem uentum Sarat sat 
both'the Courts below are .set aside those code [used NRG bien ahensted [p 199, - 
and the plaintiff's claim for pre-emption m i DX un jam dt 
t | ig ‘decreed on B 1 ere the of the'tavazhi, wil e, 
ec Rs 9r 000 nds DE Ji J 3 of stronger has Ba gada by the death of the 
`~ e, IB S , ndof July letter, a sut by the junior members for an 
.1924. In: case of such payment the account of the partnership and recovery.of the 
plaintiff will be entitled to his costs in Pro wiongly alienated 18 not ungustaineble 
all the Courts including in this Cory, merely uso plaintifis were not members of-the | 
“fees on the higher scale, from the ce. partnership [p 00, c01] 


(4) 64 Ind, Qna, 480; 19 A, L, J. 859 157,49 W R 146, BAL, T 97,17 T L R 101 and 
' s " shade " i 


` ` * i yS 


E 


, 


"vor 82) 


Cas 80; 39 M L J Sllatp, 514, 28M. L. T. 138, 
12L W. 444, relied on 

Appeal against the Ea of the Court 
of the Subordinate Judge, 


Sut No, 21 of 1917 
' Messrs. CV. Anantakrıshna. 
lant . 

Messrs, A. Krishnaswami Iyer and P. 

S Narayanasami Iyer, ud the Reapond- 
ents 

JUDGMENT.—The . 

. Moplahs , governed: by^ the 
- kathyam haw: The second : defendant, 
appeals —The 2nd defendant and- one 
Alipi Haji, now dead, were carrying ona 

‘timber trade ' 

. ant took his-son, the’ dst defendant,.as 

E partner, anda partnership agreement 


parties. i are 


f “was drawn’ up, which is Exhibit A, cated > 


' the 9th February 1896. Undei this, $ach 
‘of the partners had a 1/3 share in the pro- 
-fits of the timber trade.. The assets 
: contributed ‘by. the Ist defendant, "were 
the putravakdsa: property of the: tavazhi 


consisting of himself: -and the plaintiff; 


_ thé 5th deféndant and - her ‘chicdrén 
(p plaintiffa Nos,5 to 9) and the wife:of the 
2nd defendant: , 


the lst ` defendant being- the 
- Karnavan of the tavazha, In such: a case, 
each member of the tavagha 
himself become, x partner, but’ as held m 
. Ramanathan’ Chetty v Yegappa Chetty 
, (1) and Grandhe Gangayya v.. Grendhe 
,Venkataramiah (2) the managat of the 


family-18 the, trading partner: and .re-' 


presents the interests of the joint family, 
That being the case, the members >f the 


tavachi would have no right to intarfere - 


with tlie’ management of ihe affairs of 
‘the partnership £ 80 long 8s ib wasa joint 
concern, “ But it’ 1913 the partners anter- 
'ed into’ an. ‘agreement (Exhibit 2) to 
dissolve the partnership and to tave a 
partition, decd, drawn up They „also 
made & temporary arrangement, fcr the 
allotment of Ahe elephants which. -were 


ay 3 3 Ind: Das 437, a ML IMWIET 
68, (M WA Bt 

(2)43Índ Cas 9, 41 M 454, BL W703, 
jure 805, *2RNL. LT. 591, HELL. J 


Moa D B 

«ECT Gm Ta > r 

A Non 
DA 


E 


“INDIAN. OAŠES.: : 
OTFAPÜRAEKAL THAZIIATH BGOPI V, 'RCOPÉALANATAVIDA PARKUA OHAKKAN ABDULLA. 


-Tellichérry, di 
-dated the. 3lst March, 1021, in Original ' 


yer 
and T. S. Viswanatha Lyer, for, the Apel 


“Marumak-- 


In- 1898, “the 2nd defnd-. 


-The tavazhi. property. 
was, thus invested in the -partne-ship . 
` trade, 


does not- 


used in the'working of the timber trade, 

' The ‘dissolution of, partnership - agreed : 
to'at that time was finally Uinbadied 
in Exhibit I, dated the 22nd Novémber 


"19157 under which, ‘the’ 2nd defendant 


was given ‘a half share instéad ‘of 1:3 
on account of his extra exertion and 
hisvsupply of funds Aljpi Haji agreéd 


", to take one quarter and the lst defend- 
` dant ‘also took, one quarter. This ‘suit 
“was instituted ‘to declare. that, that ar- 
, Tangement is not binding on the members, 


of the: tavaehi and to: recover , ' their’ 


, rightful share. . 


t is obvious that, the lst defendant 
as: iavan had no right to surrender 
the iüterests of the tavazht without any 
consideration, as this Amounts : to an 
alienation’ of tavazh: property, and as he 
was 1n,8 fiduciary position, the plaintiffs . 
representing the thrazhi are entitled to 
follow the tavazhr property into the ‘hands 
of: those in whoge favour’ it has béen 
alienated The objection that this suits 
will not he ‘on the und that ae 
pldintiffs are hot meml ers of the į 
nership and have, no voice2n “the ae 
tion of the partnership affairsis anstréred. 
by showing that ‘at the tim? when the- 
suit was instituted there had’ been a 
dissolution of; partnership. : In Watts v. 
Driscoll (9 it was held "by the Court of. 
Apbeal that ihe assignee of a share-‘in 


: partnership is not bound by any agred- 


ment' made by thé' partners ‘themselves 
on a dissolution of partnership “by which ' 
the amount ‘or value of fhe share 18 
altered In the ‘English Partnership Act 
of 1890, section 31: makes it’¢lear that 


‘an ‘assignee cannot interfere 1n the man- 


agement of the affairs of the partnership, ` 
but ‘upon dissolution ' he is entitled to 


take his assignor's shaie'of' the assets 


and to have’ arf account from the date 
of the. dissolution ^"Phe samd™principle 


-was followed'in ‘Chidambai wm Chetty v 


Karuthan Chétty (4). "That, was a case 
of sub-partners ahd the learned Chief, 
Justice’ observed" that in the absénce of 
any settlement between the partners® 
before’ dissdlution which of course would 


ks (1901) 1 Ob. 224; TOL d C isi, 49 WR, 
8&L T 97, 17 T-L-R 101 
(4) 53 Ind, Oas 807 30M, J.511 FT 514, 8 
DL L; T 338; OPLONW £s 
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OTTAPURAKKAL THAZHATH SOOPI v. KOOTHALANATAVIDA PAREUM ‘CHARKAN ABDULLA! i 


.'be binding on the sub-partner, tha sub- 


partner.after the dissolution is emiitled ' 


to havé an aecount taken to ascertain 
the share of the partners under-vhom 
` he clams, as without such an account 
it, would be impossible to say what he 


= "was entitled to The, objectian to the 


7 


maintainability of the suit thus fails. 
On the merits ıt is argued for the 


“respondents that the lower-Cow't should , 


‘have found on the evidénce that there 
was a settlement by arbitrators by which 
the let defendant's and Alipi Haji's 
shares were reduced after looking into 
the accounts and the 2nd defencant's 
share was increased. The Subord nate 
Judge has held that the alleged madia- 
tion was a fiction. We have been refer- 
red to the evidence ‘of the defence wit- 
nesses They do not say thas in 
consideration of the extra contribution 
made by some persons, definite sums 
were allocated to those partners wha had 
‘contributed most, but they say that 
before the net asseta of the partnership 
were ascertained there was an agreenent 
that 2nd defendant should take hal of 
the whole assets and that the cther 
partners should take each a moiety of 
the remainder, as the arbitrators thought 
it was proper to do so. , Unless the 
adult members of the tavazhi conserted 
to such an arrangement, they would not 
be bound by the Ist defendant's accion 
against their interests. The witnesses 
. do not speakof any such consent being 
given by the other membérs of the 
tavazhz D. W. No. land, D. W No. 3 
say that the Ist plaintiff was present 
at the mediation, 


5th witness, who is supposed to ‘have 


: settled it, says that the first plairtiff 


,was present but he was not consulted 
and he did not raise any objection The 
lst pla$wkif has stated that he rud not 


know about any mediation by Nenu, 


' Menon, and, he was not cross-examined 
as to whether he was present on taat 


‘occasion D, W. No 2and D. W. No 3: 
_esay that they did not see Nanu Meron $ 


that day. 
' It has not been shown that there was 
any occasion for arbitration’ om account 


of any disputes between the partners,: ` 


The 2nd defendant has not gone into -he 


.and delivered. The: 
-amended by directing that the: 2nd 


Nanu Menon, the, 


witness bor. and. given his aout ‘of. ee 


what happened. " 
On the whole; we seeno reason. to `. 
differ from the Subordinate Judge's 
conclusion that 'there was no regular . 
arbitration in the ‘matter. + The lower... 
Couit's judgment awarding plaintiffs i 
Nos. 1 and 3 to 10 on behalf of themselvés , 
and defendants Wos. 1 and 5, one-sixth of 
the properties given to the second de- 
fendant is, therefore, ċorrect,-« The decree 
provides that the 2nd „defendant do 
deliver up 1/6th of the properties given 


to him'as shown in Schedules A and |: m 


E, and if it isnot available to, pay: their 
value Rs. 27,502. There is. no question 
of. the immoveable properties being avail- 
able or not available. ' 


“ “The memorandum of objections raises - :. 
the question whether 1/6th of thepro-..  . 
een partitioned --. '.. 


perties should not have 
decree. will be 


defendant do deliver up 1/6th ‘of the 
immoveable,properties and 16th of the ` 
moveables and providing that if any move-- 
ables are not available to be,delivered, 
1/6th of their value as found by the Com- . 
missioner shall be paid by the 2nd de- 
fendant, or'as: ascertained’ in execution 
if the Commissioner has not. ‘already: 
valued any particular item: With this 
modification, the appeal is, dismissed 
with costs. g 

The division of both immoveable and 
moveable properties may be made in . 
execution. 

Upon the memorandum of otfestlong 
the respondente will recover Rs. .265, the 
difference between-the amount of Court-. 
fee ' which the appellants dctually paid 
and the amount they ought to have paid. - 


. Vakil's fee to be calculated on the correct - ' ' 


amount at which the suit ought .to have 
been valued, namely, Rs 55,000 ' 
OY NY ' Appeal dismissed, 


` 





E am 8 EUN INELAN piana, “i ET sen Ls h zm 
- HARBAX V, LACAN, "- D. LAUR n "eem qe. Set : 
NAGPUR JUDICIAL COMMIS- - .mej “in respeot dt ‘iets’ holds: ‘situate 


,SIONER'S'COURT. : ~ Cub Moutu: Avwasel, Tahsil Harda, District: 


'BECOND Oryr, ApPHaL NO" 418 or 1923. |: , Nimar, tor tue “Sambat years 1977 (2nd - 


Genes ner Revision; No, 23571 krst) and 1378 (both Jets) In the: ' 


t 


(2 OF 1994)». DERE Ed TUE ‘plant, itis státed that’ thé plaintids have 
- July 19, 1924... TEN MA i been? feXlising , half'the 'rents.-and. -the 
Présent: “Mr. Kinkhede, “ke J. ‘On ee “original malguzàr. realises the remaining 
Seth. HARBAX AND ANOTHER— ' ; ‘halt, of.'thé rents payable, by the tenants 

_ Pranviners-Apautcanrg a E tow the proprietary ‘body “It- . is ..not, 

` wersug e jody Bias clearly, stated in what, capacity, 
LAOHMAN ÁND 'orgnas-- Dani DANTE 32 ihe" plan bis | made. those. recoveries, 
'—-Nos- APPLICANTS) font, “In ‘the: pleadings also. this capacity -ig 

Oml Procedure . Code (Act V '6 1908), 0^ viu, nob ; „disclosed . although „there ‘18° the 


a 


ol (D, 1—Representatsse eurt—Contente of plaint 4 ‘admission that*the-plaintiffs are not‘ the ` 


a ac xL VORNE , Dun Su làmbardars of thé.village, There is thus, 
(I of 1020), s 2—M an" possession rn frei „neither in the plaint nor in the’ pleadings 
Econ an village, w A ndlord" sengite ~ "an.assertion even that'the plaintifs are , 


sonal share, position of |: MESS An : 
Moe 19 bro Wa ine aba AN hiaai the“ landlords: 'or at: least. . fractional . 


the plaint must contaih a statement to that effeol,. co-shgrer landlords of the, holdinge, in 
runder O VIL.r 4, Civil Procedure Code [p SOL, régpect. ‘of- which ‘they’ sought recovery’ 


ool 2].- of rent from the tenants. lf. they were ` 
"The provisions ot 0, 


P 
VH, r^ L., caus. A, a 
oml Jae Code, aro Imperative (ited | a suing. in à representative character, them. - 


plaint was, under O: VIT, r 4. of the ' 
Junisdiction does: "not, depend" on the, reen- of Oral. Procedure "Gode, bound to contain , 
a suit or on the defence set-up” but’ on^.he “A statement, to:that effect, because’, under. 


.natuie'Of the claim .as brought, that^is to ay, ` 
what decides ‘thes venuà. n. a, case 18 the natare" d ralis framed, under section 79: of- 


‘ f the claim as-bro ht [abad v IER 
e ‘A, mortgages mas Te ‘of, a^ fadtional , “was necessary to. "do: Bimulariy; 
x interest m a village is not a "landlord" within she ,'O, ‘VII, r. 1, clause 65 directs. that ho 


pening of meat p^ a eesi plaint: shall, contain’ “the facta Showing 
_ the: ‘tenanta Wie Belen aamgnable to Mn by. that the Udirt has jurisdiction.” Non- 


' virtue òf the mortgage 15 that of a more fins: 5, compliance with these 1r perati ve. pro- 


1 feree'of a ‘money ‘claim to~ a " portior of she ' visions of law had, ‘in my opinion,: the - 
“effect. of. maxing. ‘the plaints’ représent, ' . 


, &rrears'of rent when thoy’ accrue "due tọ, Zhe 
the valinge [p- 08, ool 2] . held ‘by the maka of £a claim for money and nöt, for rent as. 
An asngnee of, anly a fraction of pro vista. such, and. tho'suits could not, therefore, 
'rights:in a village doesnot become ‘a be "treated. as suils between landlords - 
and ithe ngalgnor ing ande E and tenants as such. within the meaning 
cing fraction to ui IP idl co -of ‘section 193 of the: new O. P. Teaaacy 
. "ey 7 Act, Bo as to lnvoke the exercise of the - 


Civil" revision against the “decision , ot exclusive.’ NALE vested .in the ' 


the, District: Judge, Nimar, „in "Oil «Revenue OBicar under the Tenancy Law, 
‘Appeal, No 116 of, ABER dated the: Td +. Jurisdiction: does «, ‘not, depend on the, 
August 1923., M as, , result ,of-a. suit or: ron: the defence set 
“Mr, J. “Sen, for the Applicants. ' tesi, up, but on the nature ‘of the; eiim as. 
Mr M. Gupta, for the ‘Non-Applicants.”’, brought: It* has “been.” held: in. Bapuji < 
, ORDER. This judgment will dispose “r Raghunath , v; Kuvarji ^Edülji-Umrigar.* 
of ‘the , above’ Appeal us -also Be epnd * 1) aad Durbasa y., Khalaksngh (2) and 
"Appeal" "No, 419 of" 1993. between, zhe, Prosonnp, ` Coomar,.,.Paul.’ v; ` Koylash 


"sam? plaintiff. dnd another get of tenaate, - Chunder Paul (3): that what- ‘decides the, « M vts 


namely, ,Tuléiram ; and Rama. Theó.: venue in ae case; is. the nature of tho 
second. appeals arise out of whit ere: 

styled rent guits for recovéry o? arr&arg ` 9 1b 493,81 : Tal, Dee, (s 2 si» 2 

of half rents: due. from the ‘respective, " T WR ied at p. 436, B.D R. Bu Yol 759 
defendants, who. are Jospondents . betore « .C pus Te B.) 337, 


" 
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‘Land nons Act i^ : 


s 


* 


^ 


ue : s 
302. C Quot s 


‘upon the plaintiffs to disclose, at the. 


EU 


x cw d 


"HARBAX V. 'LAOIDMAN, E^ 
clüim as brought: Ganpat v. Trimaak (4). . 
In the absence, therefore; of an7 ‘facts. 
stated in the plaint orin the pleidings 


. showing’ that. the: claims as brought. 


called for the exercise of the: special: 
jurisdiction vested by law in the Revenue. 
Officer to try suits between lardlords 


-.'and tenants as such, the Additional 
Jud 


to the Court of Munsif, Harda, . 
should have seen that the suite were 
not on the-face of them cognizable or 
triable by him He was' bound -o call 


| ‘very outset, facts ori which they rested: 


their right to sue the defendants Dr half 


the rents, - If pleadings had been -ecord- 
ed with care the plaintiffs woulc have 
‘tated, as they state before me, that 
they -were -transferees or “assignees of 
the proprietary rights of the: predezessor- , 


in-title of: the present lambardar, to the, 


, extent of half of his'interest In the 


` assignees‘or mort 


^ 


. and -proceeded to hold a trial regarding > 


mouza under the registered’ usufructuary 
mortgage deed, dated the 1st October 1887, 


and that they claimed to'recover half 


the rents in their capacity of such 


half the mousa.' The Additional Judge 


-would: then have been in 'a. position to 


decide the:question whether: the aature 
of the claim as bro P -py the mort- 

in possession of 8 annas imterest 
fe the village, could be treated as being 
within his special jurisdiction. Wathout 
caring- to decide this initial question of 
jurisdiction, that Judge assumed that 
he had jurisdiction to decide the suits, 


the defence set up "by the defendents to 
the effect that they "were not liable to 
the plaintiffs because they had satisfied 
their liabilities by payments to the 
lambardar:who was the "landlord" of 


“the holdings within the meaning of the: 


` 888i 


Tenan® Act ^ ^ - 

" It is argued before me that ‘the 
ee oi proprietary rights is a 
landlord' within the meaning cf the' 
definition ofthat word as given -n the 
Tenancy Act, and reliance is placed on 
the case of Gopal v Bhojfaj (5) where 


“it is held that a lambardar who assigns 


19 Ind Cas 759 


a 0N.L R Sat p. 61. 
(5) 11 6, P. LR 10. DU t 


INDIAN O 


in: possesaion of : 


to^ 


ig , 


ASES, > FS fies” 7 


all his, proprietary rights: and’ -interests ` 


ceases’ to be a: landlord within the. 
meaning `of the O -P*. Tenancy Act, ' 


That case is easily distinguishable from: *,' 


the present ‘on8 as here the. transfer or” 


assignment is ‘not of ‘all the proprietary > ` 
Tights and--interests but only. ‘of &^ 


fraction. The ition of the -plaintiffs 
cannot, therefore, be that of a 


Singh v. Jagannath (6) they ‘could, in: 
their capacity of mortgagees in. posses- 
sion sty. 

within the meaning of that -expression 


e “themselves as “proprietors "` 


? 


andlord 4 
although as held in Thakur Maharaj” 


3 


a 


as defined in. the Land. Revenue Act." ~ 


The position assignable to tlie appellants. , 
by virtue of the mortgage is that of - 


mere transferees of a.money claim to`` ^ 


half the- arrears. of- rent when, they, 


accrued or accrue due, to the landlord ”” 
of the holdings held by the ‘tenants of - 


the said mouza. Such a, transferee would 
doubtless not be entitled: to eject. the 


defaulting tenant The lambardar con- | 


tinues in spite of the assignments to be 
the landlord of the holdings, so long as 
he retains the remaining 8 annas share’ 


‘to: himself. The Courts- below’ have, -in 


my’ opinion, exercised a jurisdiction not 
vésted in them’ under the Tenancy. Law.. 
and - their. judgments. are, therefore, 
bound to: be: vacated as bein 
jurisdiction. The Additional’ Stunt or' 


without ' 


at any rate the District Judge, ought to^, - 


have returned the 


lait for presenta- 
tion to, the: ordinary 


ivil Court. Before 


me the matter has come up in the form . 


of second appeals .The claims in both, 


these appeals being below-Rs 500 and - ° 


the. suits being of the nature cognizable 
by the Court of Small.Causes no- second 
appeal can lie under -section 102 of the 
Oivil Procedure Code 
there is ample authority: for treating a 
memo of second appeal as a petition for 
Tevision under section 115 of the Civil 
Procedure Oode. Merali Wtsram” v. 
Sheriff Devjw (7), Sita Nath Goswami v: 
Barkuntha ‘Nath Goswami (8), Venkata 


Ramayya Appa Row v: Chakali Veera- . 


Muo P.L R. 15. ERES oh a 
12 Ind Oas. 687, 36 B 105 at p 107, 13 Bom 
L' EK 1017 : ` tS 
(8) 9 Ind. Oas, 296, 38 C. 421 at p. 424, 


n 


But under law ` Í 





"Vol. 82] 
GANPAT BALAJI v NARAYAN’ ‘SAWALIRATL, 


swanngaru. (9). I think these - are di 


cases for ‘interference in revision. : 


‘Acting under my revisional ‘juriad-c- when’ the .d 
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TARR SINGIT? v “KARAM SINGH.” 


^ asa from ‘that’ that he had | agreed to, * 
waive ‘the: right which ‘acarued' to him 


tion I hereby get aside the~ decrees’ of charged. with costs. - Mas 


the' Oourts-below: and “direct that the.” 


plaint: be returned to the. plaintiffs jor. (tn 
presentation to the proper Court having: 
jurisdiction, to grant tpe relief | pra 


for by them in their capacity as assignees,” 
of a fractional. share of the money claim 
arising in favour of the ‘landlord’ in | 
respect , of, tlie, rents due- ‘by tenants to — 
him. 


Under: the peculiar circumstances: ofe, “pi "^ 
the “cases “TI direct that’ each: party., will. 
bear its respective: costa ' hitherto ne 


curren: - D 
Deess set ande 


nus Oas 471, 41 M. b5latp 559, AM D. = 
23 MLT. E Ww 508, asi) a We 


x 327. 


- kak 
a oa A 


"BOMBAY HIGH: COURT. 
APPLICATION ‘No, 171 o» 1922 
February 8, 1923 ; ] 
- Present ; :—Sir Nérman ‘Macleod, KT, 
* Chief Justice, and Mr. Justice Gram}: - 


GANPAT BALAJI awi ae within’ the 


ve, APELIOANT , 
'o.. versus 5 
NARAYAN SAWALIRAM 
a OS" 


KALAHIKAR 
Limitation Act (IX of 108), < Seh ‘I, Art a! and ‘pate tl te 


Water 


JE a erodiior amply séepa on hu m t nnd 
E ne years, ai Kn be, fei ong be taken even syinboliali 1 nical "pos 
to waive. 


does nothing fo 
implied: from ` thas that he, had agreed 

lis right to recover the whole /amonnt of the’ bond,,’ 
which acorued to him lien the default occurrec * 


Application for the reversal of the: 


decree of the. First Class Sub-Indge,” 
Nasik, in 8.0.8 No. 1780 of 1921 


: Mr. L.G. Pradhan for Mr; :R.G. Pradhesi, 


for the Applicant.: iy 
Mr.M V. Bhat, for the- Opponent. 
g JUDGMENT.—-Article < 75 of 


waiver `- 


the’ 
Second.Schedule of the Limitation | Act’ 
clearly applies to this case, and timebegan . 
-fo run from the moment the whole amount 
of the bond became due owing: to: che 
default, unless ‘the plaintiff could prove 
That apparently has not: been  Appeal- No. 
attempted in-this case. and if a creditor’ 
simply. sleeps ‘on his" rights ‘and! ‘does land. 


8. Di ` Rule; ahora 


area 
souon $ ae db ue 


“he Mab ee 
‘ LAHORE HIGH. COURT, 
ia dE No. 1954 o oF lis. 
ES sary 2, 1924 


i 
dec Ee 


cp eie PN i 
Vu uel RESPONDENTS, is " 
 Pünyih Pré-émptior Act (I of 101. 
possession,” : 


v 4 Physical! 1 [ah 


s5 necessary—S; uel m i 
pam by oen of mortgages nea: feof piya - 


The, mere ' reporting, to the paiwari that tho' 


vendor haa-relnquished possession and that thi 
vendee has possession 1$ no proof that there 
(WAS ,B eying and bor of. physical. 


E Tess p, 20^ 204, col 2)" 


baca nas physical possessi 
to te Al n concerned "Tt 18 a notice to al vanl Te no ` 
` einptórs that a change has ooentred ta po eee 
Joyment and moe of 


In, the .cáse ,of c afte ul. 


iust ,.be so * 
E rol SA EE ipm af symbols employed : 
i possession "of" ortga 

de an kg ,eultiyaung apa eonan: " n mortgagee ind 

~hum ‘at is aye] ` sale, 1&-not, capable of being 
en “INi 

T E. si 7 ‘possession by, the vendee. 

econd 'appeal “from the” decree of. thé 

: District Judge, Hoshiarpur, « à 

| Sth. March. 1923, affirming’ thåt of the 


“21st ‘Noyember 1992. rt 
Mr, H D. Bhalla, for the EN A 
fo 


“Munsif, Firat Clasa, Hoshiarpur, dated' tlie Pos 


- Lala Harbhajan Das; nt 
Respondent. ^ d Vendee- , 
-JUDGM'EN T. This” y "appeal. and 
1855 “of 1923: arise - 


out `of. two: ' transactions ‘of: sale" of. 
“The, area ^in. ach ' Cage “was 


tbe for; BIER years then we DE M. RIS mand. the alee Re 9912-0, 


ult occurred. ‘Rule dis». 


m KARAM SINGH VANDOR-AND 4 


section 30 o de Fre 7 
pré-emption "inmate on physical | x 


pne end in question , 


d the . 


` 


40708 4 "um 3 4 ; ' oa 2 i T emo, 
4 204. MEE INDIAN CASES. ' 2^ aq "BUM 
l T. "^ X elei MH ‘ie ay ng. 
GOPAL OJHA v. KAMADHAR:SINGE: rS € aD [o e 
'i* * The vendor in each casé.was the:same' This is'no dbubt correct witthe: has’ not" MA 

pereon"while the. veridées are dideiént stated, nor 1s there any- evidence on the 7 

"persons, in fact, two: brothers who "are. record, what. symbols were. employed in, 5/7 

joint. * There -was in; reality” ' on» gale "this case: The "vendees might "have ` 

< which was ‘split up into'two to avoid: “taken possessio by . driving `a plough . 
2. the “neéessity for, registering the sale’ ‘through the land'or by fencing it round”. 
-< deeds The date of the sale was the 15th. ‘but there is no evidence .that- they"; NU 
14  May:1919 and on the 10th February ‘adopted any’ syeh method: . The: law~ 

' 51921 the plaintiff instituted: two cases . insists on ‘physical possession - -hecause `. 

‘ to pre-empt on both the sales. Bota ‘suits’ physical possession is visible to all con- 

‘have been dismissed on the ground that. cerned: It.is-a-noticé to all^ would-be ;-. 

' they were too late in&emiüch as, altiough' pre-emptors that a change has. occurred, 

-thè mutation, of the sales was’ actested in the enjoyment and ‘possession: of the ` yl 

“on the .27th April 1920 „physical pos-. ,land: in question and puts’, them: to's’ ri 
session of the areas sold had been- taken ‘inquiry whether there - has been a sale `.” 

“by the veridees in November 1919 < The’ mere reporting to`the patwam that,” 

These appeals were admitted , cn "(he ; the vendor has:relinquighed. possession . 
ground ‘that there; was no clear Ending ‘ and’ that the vendée has assumed pos- 
on the point when and how PR session 18 no proof that there was a, 

E possession was taken, by the vendees, giving and taking -of physical possession ^ H 
The. leatned District Judge: writes “In ` within the meaning of" section : 30 of ‘the 
„the ‘case 'of' uncultivated: land pkysical- Preemption Act w. . > 
‘possession may be taken even symbolic? . _. For these reasons I bold it arro ed 5 

lly. ` I.think the-. ‘possession ef the. ' that, physical possession of the land in 
vendees before December 1920 may safely guiti under. the sale was taken- by the | 
- be taken to be proved by:the report on ' vendees before Rabi 1920. That being 

the mutation entered in:: Novembe- 1920 “so the terminus a quo-for the calculation 

-and the entry as to their possession in. of limitation iB the date of the dttesta- . 

Khasra girdawavi of Rabi 1920-91" ^.^ < „tion of the mütátion, "namely, the 27th 
" Now the’areas sold at the time of the > ‘April 1920 and, “therefore; ths suits were 
“sale were admittedly in’ the posēession ' brought within time. : 

‘of & mortgagee and were in the culti : ‘For these reasons Laccépt the. RA 

| vating possession of one “Amian, a tenant and'deoree possession to the plaintiff, on, 

. ‘under the mortgagee. ‘Consequenily : at, “Payment into- Court, within \one.month, 

. ' the time of the sale-the property’. sold “of. Res 99-12 0 in.ench “caserless his costs . 

. was , incapable of being ‘taken | into throughout . If “payment is, not 60 made, 
physical posséssion by the ‘Vendeeg. "The, „the süt shall stand » diamieted with all. 
mortgage on thé areng dold was reddemed' “costs * , 

‘by the vendees on the 13th July 1919 ^ 8.D ^. ` * Appéals: i 
, but the physical possession “of the land . DIE R 
. remained with the tenant Amiar who. . ° o7 = andi 


1 


or 
' 


of 


` gathered the Kharif-crop,some tine in ee À 2 ds 
.', ,ÜOetober.or November of that year: In `, PATNA HIGH COURT. ne ' 
- ' “the following harvest, 5 e. Rabi 1920, the ' “APPEAL: ‘FROM ORIGINAL DRORBÉ No. 19 m 
“land id']entered as in the , possession `of ; or 1920. is 
_, ‘the vendees but inasmuch asit remained ' © ^ i June-17, 1924. . Tu 
'. -uncultivated in that year it is;no$ elear^ | Present , — Justice Sir Jwala’ Prasad, Kr. 
: ^ ‘that’ the vendees were even. at. that . .' and Mr. Justice .Macpherson. E zas 
date in physical, possession. | Ei .the : GOPAL OJHA AND: OTHERS = PLATNTIHES x 
* -vendees-had even prepared. the land for ' E — APPELLANTS A 
za crop the entry, in-,the .recard. wonld e", '^ versus : ‘ 


le. have been traddadi’and not-khali - The, | . RAMADHAR SINGH ahas LALJI’ 4.62 
Be learned ‘District. Judge says that m the’ .. : SINGH AND OTHERS-—DEFENDANTS . Uis Ted 
`.” case of uncultivated land’. physicel pos- — — RESPONDENTE! ; Le 

oo may.be taken: pA a Landlord and: nam Gram kul dfe E do 


7 B 
` Uo ' ; , a t 


, of the two lessees, and, therefore, the andong i 








“val: KEH mW eii Um. 
um GOPAL OJHA V.7RAMADHAR SINGH. OS Oe “Oy ru ae 


Grant to two persons—Joint ‘tenancy eee CAD) iude á ` decision of thé - Addi-. 
"LN UM nh n rir! Aa War tion - Subordinate ri: Judge, Palameu,, 
of 1875); s 68 Noralin n or a iis » dated the 28th January '1920.. i 

a E ton end’ Messre. C. C Das’ andêl K. Thay for 


Where according Wife s grana the Appellühts '. UAE 
lands to two brothers, the gant was perpetual’: Messrs.: S. M. Multick and x “Saran 
(stiımrarı) , the :grantees and their descendents,’ ‘for’ the- Respondents. MAC uA 
eroe were to pay a Lewes rent and emoy, eus a JUDGMENT. . 1 
ds generation after generation To M 
Est. the msc e a pama dt B ductos "Jwsala- Prasad, .J.—This. pM 
were to realize wnt’ generation niter" , arises: out -of a claim for, resumption, 
generation (pusht dar pushi) is in the event, The' ‘plaintiffs’ are-the appellants; ‘The 
o ult in payment rant for three... following genealogy culled; from the 
were thier Meed I kukarrarı) was to" e, "eviderioe of ‘Ramadhar-Singh,” defendant 
Held, o that the: grani: was permanent-in iie» No: l, which '18 not. -challengéd, may , be 
duration, fixed m the'rental, descendible' to ' ium useful andi is Besostingly set out in the 
both ın the male and female Imes, and was tc be'; beginning." 3 
held generation after generation: : that is‘ totay, «| | 5 
tho grant was an absolute, par tual, hentablo . Vd 
and transferable grant; [p 210, ah Nore 
(11) that the giant was-not 1esumable Tb]. i 
Peikash Lal v Rameshwar Nath Bwngh, ajo: 
, 801, Ram Naram Singh v Chota Nagpur Banktng a 
Association, 36-ind Gas 291; 43 C 332*at p 408, 
and Lal Gajendra Nath Sah Deov Lal Mathurelal) — 
Nath Sahv Deo, 35 Ind : Ons 383,1 P. L J 1090.20 a 
O W.N 876, distinguished, : D'un 


The novation of} a contract unplies: ateos 57 
contract, directly or by sop en in, ‘Place: ‘of 75, 
the original contract. Therefore, the holders ` x s 
of a perpetual ‘and heritable RE subsequent. E 
to the:grant, divide the -subject-matter ‘of the «."’ 

t without reference’ to, the, grantor, ‘so ‘that, 

DE iespeotive heirs might succeed, to the: 

parties, ce a of novation" does, 








B 


No. 3) 
D 
oss). toc 


ed childl 


defendant? _ 


his gi 


his*bran 


^. Bhupen Sm 


(n 
Tara 
D 
defen 
Singh 


mgb, 

ch 

ont- 
tüefends me f. 
and Nand Keshwa ` 


nn 
à 
4 


| 


` Banywari, idi 










"not apel ciet 213, ool.” 


: The. incidents of á “jomt tenancy. may ‘be | 
changed and a member of ‘the joint, tenancy, nay. 
sever his connection by effecting - partition of” his ~ 
interest and, after. ‘this’ ıs done, the’ rule- of, 
‘survivorship af succession .will not «apply, bus 
the heirs ot the separated tenant would su 
to his interest 1n the tenancy [p..213, cols 1 & 2] >? 
""Upon the deatliof one; of two, joint KA a 
the ‘legsor does not become entitled to enter as ^ 
to one half of the property: demised, as the "lease . 
does not terminate till the death of «ths survivor. « 
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“Musammat Hardasi 7. SA | 
‘and Radhika Kua. | 77,0 g 
made party). ` 





=) 
dese eo ek uon. 
om DECR i 


Amarnath, (not 


right to re-enter does not arise till . both. the~ 
leasees are-deed: "[p-213, col. 2] - $ w 


Rom Narain Singh, v. Chota Nagpur, Bid 
Asvocration, : 36 and Cas 32), 480 438 ‘at p zu 
rete: red to . 

‘to a suit for a declaration, ‘that, an; ens fà A 
the Survey. Record of Kights' of a village .15. in E 

‘correct ‘and tor’. eee of possession,” 1f the - 
plamtut is deemed: to out of’ possession, all: 

recorded as Pesce of the village: 
and as ciauming title adverse to the: “plauntift, a Are. 
‘necessary partes |p. 909,00la 1 & 2]. i SUA 

“Per Macpherson, J- Where, the terns, ot" E 
‘grant a6‘ unbmbiguoüs; - evidence" is mot adi“ 
nusxible of conuuor,ut the parties “Jeliling, to 

canouner C 216; eol ba, Gr mut 
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.' Thus defendants Nos; 1, 2,and 3 have 
"been recorded in. the, Record of Rights 


Tru at the last Survey in 1977 as . 


. gin- ion of the. propertis. as 
. -defendant No. I arid 8 annas in the 
names of defendants Nos. 2.and 8. The! 
‘tenure has.been recorded, as muxarri 
istamrari . not. resumable. : The efore- 
` Bald entry’ is the .reault of „a decision 


- “arrived at by the Assistant , Settlement., 
Officer dated. the 6th March "1917. 


| (Exhibit 5).in a hotly contested dispute, 
(between the parties. The decisio. was 
"upheld on objection under section 33 of 
: , the Bengal Tenancy Act by the Ass-stant 
Settlement Officer in charge by - his 
decision (Exhibit .6) dated the 17th of 

|^ s» June 1917, : " 
The defendant No.. 4 „Babu hain 
Singh, is alleged in the plaint :o be 
the son of Babu Sheosagar ‘Singh by a 


-daughter of.Rampadarath- Singh, Both’ 


' the plaintiffs and the defendants Nos 1 


to 3 disputed the relationship of defend- ' 


ant No. 4 with Rampadarath Singa and 


the Oourt below has’ held thar the: 
. relationship has not been establ shed: - 


that this defendant, who was made 
respondent in this appeal, ertered 
appearance and filed a cross objaction 


. challenging the decision of. the, learned. 


‘Subordinate. Judge so far as it afected 
him. ‘He is, however, dead and m his 
place one Sahdeo Singh has beer sub- 


stituted at the instance’of the appe lante.";. 


. Notice was served upon; lim, but ke has 
“mot entered appearance. nor has he 

~ ,'eontested.thi8 appeal’ * - 

> + Respondent” No. -1: Babu, Ramadhar 
‘Singh, and respondent No. 3 Babu 
‘Nandkeshwar Singh are also dead and 


in their place their respective heirs and, 
legal representatives have, been brought, 


'", om the record. Therefore, this sppeal 
is contested principal by the legal 


represenfMives of respondents Nos. 1, 
“and 3, and respondent No; 2. - Ther have’ 


lodged a cross-objection: with respect 

to the: issués that have been deciced by. 
the Subordinate Judge against them. ` 

.* Shortly speaking, the plaintiffs d spute 

~ the correctness of the 'entfies mi. the 

* Record of Rights referred to abovs.and‘ 

.in fact they ‘base’ their causa of action 


» ^ t 
! bu , ran 
6 2 * 


a 


mukarraridars, 8 annas in the name of, 


aye 
M 


vi AS E D um um ai T XM 
upon the decision -of the .Assistant ^ 
Settlement Officer in charge dated the, 


have been all along in sr possession ` 
of both the mauzas. in dispute Manhw ‘ 
and Saharewa and that ‘their possession’ 

. has. not at all bedn disturbed on account 
of their wrong entry in the Survey’ 
Record of Rights : They also assert that 
the tenure is regamable and was, as a 

_ matter of fact, resumed. Their case is 
‘that the villages in question, Manhu 
- Baharewa and Majhigawan in Pargana 
. Palamau, were- held ym their ancestors _ 
‘on the mother's side in khairat. The. 
“two, Mauzas Manhu and ` Majhigawan 
‘were -granted in mukarrart to’ two ^ 
^: brothers Janki Singh and Pryag. Singh.’ 
' shown in the above pedigree, bya deed, 
' dated ''the 19th Charra., 1234 Fash ` 
(corresponding to Ist April 1827) at añ 
;annual jama of Rs. 71. and Rs, . 21 
respectively. Under the -terms ‘of that 
:. deed (a correct, translation of? which ' has” 
now been made by the Superintendent 
of. the Translation Department under . 
our direction) the rent, was to be paid , 
in three instalments’ with a stipulation 
` that in the event of default of payment 
of three kists the deed. would become 
, inoperative., The defendants did make 
< default in: payment of- the three: kists 
after the death of Janki Singh and Pryag 
Singh. The plaintiffs further , assert 
that’ according to, the ‘custom: prevalent - 
;. Inthe District of Palamau the. grant is . 
‘liable 'to resumption ‘after~the direct’ > 
male line’ of ‘the last, male-holder ‘of: 
"village -Manhu ,has + become extinct. 
After the death of Janki, Singh, his son` 
: "Rampadarath Singh came into'possession . 
-'of that village, and after the , death- of 
Rampadérath Singh the. ancestors of 
ihe plaintiffs- wanted to enter upon and ` 


‘take sir possession. of the village, but. ' ^". 


at'the request,of the widows of Ram- 
padarath Singh, namely, Musammat Hari- 
dhai Kuer and Musammat Radhika Kuer; . 
the ‘plaintiffs’ ancestors allowed those 
,ladies to .remain Spr rece ap of the 
village-during their lifetime ds a sort of ` 
, maintenance. DR the survey opera- 
„tions Musammat Radhika Kuer in 1323 
-Fasli (corresponding to,1916) and defend- 
ants',Nos," 1..t0. 3 , Ramadhar ..Singh,. 


"ode re 
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17th June. 1917. "They say ‘that they i". 
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. Jesub No, 12'has also]been desided it., 


, favour of the: plaintiffs, the Court -below 


1 
having Held- that. the ‘absences of Amat? 


.nath. from tha record does nôt affectthe. 


„maintainability of the suit The 'defend- 


ants do not accept this wiew of the” 


‘Court’ below arid’ have, t'ereforejfiled 5 
crosé-obyection ,, ; 0070 00 0 7M 


The. second parta.of Issues Nos, 6 and/9 
and’ Isatie- No. -10' Have ‘been decidec 


against’ the plaintiffs, ‘the’ Court below: 
‘Having held that the mukarrar, of Mauzc - 


Manliu cannot be resumed so long’as the 
cheits, male of Pryag Singh are'in exist- 
ence and! -thatthe plaintiffs’ have never 
‘been: in sir possession of Manhu or ot 
Tola Sahorswa. . od < 


The" result of the decision of the Sub- 
ordinate-Judje upon ‘these issues against 
the pldintiffs have been that the plaintiffs 


suit hasbeen dismissed «n toto. ' ''. = 


"The main questions, theréfote, 'for-con- - 


‘sideration in appeal-are those inyolv- 
ed."in- thé aforesaid: Issues Nos,.0, 7,9, 
10 and: 12. .To ‘put’ it ‘clearly, the points 
: are (1). whether the mukarrari of Manea 
Manhu. is resumable firstly. under «the 
terms.of the grant (Exhibit D;dated-the 


Ist April 182%; and . secondly, upon the . 


. custom: of regumption pleaded by'the 
' plaintiffs, (2)if the tenure- is: resumable 
upon. the:happening. of certain events 60 
asto. entitled the pleintiffs-to' resume thé 
mukarrari in question; (3) is Sahorswa 
a part or tole, of Mause Manhu, ‘or is it 
a separate village “unaffected by the 
grantin questions (4)’is' Amarnath, the 
- great-grandson of Pryag Singh, a neaes- 
sary party in the esse and''is the' suit, 
therefore bad: on: account óf his absence 
from. the record,. ARE AS 
The last point may be dis d .of at 
once., , The plaintiffs’ action i virtuàHy 
levelled: against the: entry in-tlie Survey 
-Record.of Rights. and :they.seek a deola- 
, ration. that: the-entry~is iricorreot.' They 
“expressly, state that the persons entered 
in Record , of Rights: set up /a-falde claim 
"with fespect to the-mauzas in question, 
- against.the plaintifis’ mght, ‘The Survey 


has: recorded: amongst ‘others "Arharnath . 


as being in possession of the villages in 
question andas claiming istimrari mular- 
tari interest. adverse to the plain 
mero e : 


" oa " ' 4 ` D 
: (a Sr Sem LIC A 
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TH 


, but : | 
, the: naines of defendants ^ Nos? Jemu 


-Buit t 


: given'-no' ) 
-~ Amarnath ‘frond the‘records: offthis- euit 


* sikha» kaldam-Amu 


tiffs, - 


Soh pate 


“possession! Now, the person’ recorded 
“asm possession» of:the.,viHages in quem, 
. tion’-‘and: as‘ claiming: title adverse to- ths 


caesar parts: too 
plaintifis' adhi fora; declaration- rof 
their title" and for r6èowéryr ofrpossmeslun 
im ‘the- alternative: " The «Goutt: Below . 
has-Held thët “the :defendant No: ig thg 
only: person'entitled. to “this multiortaat 
dine Survey Records have entered 


also they: are; necessary“ ties (tO, thià 
This: reason” stated: by-thé:Jearn- 
ed ‘Subordinate: Iudge-' applies’ !with 
equal force tó- thé case of! &tmarnath and, 
thérefore, the  Subordinate »J'udge'ris 
wrong” im his "View; ‘for “Awhith ther des 
réasén, that’ thé! abséncerof 


dots. not effct ite’ "tentbility 75; Theres ` 


fore,“ the objectioh'of ‘the ‘defendants 


' Trust prevail andthe finding ‘of the Court 


below. oh! Tssub No. 12-ig det aside. UN 

_ "Phe! nest question. iB. As to wlié de 
the, unes is. Eu e 7 
the: terms oF tire grant, or, ander, -ih 
custoth sêt up. by, “ths. plaintif, 


B 
Nen IM c TU 


ranted’ by Nut Nath Jhe BP rode obs; 
fo-interest of the pui Ge iar 


- Ji u T 
Bri" Pryag , Singh êng: TA Janki 
Sing, Ino geceeonf ah thë delengi 
respondents, „Ti rans AS follows, | j, urs 
. SSwastt Sri Maharaj Pujit Sri Sri Min: 
Hdidar “Muza "Keliunpun qo 
‘Paragana:PdlamauZallah” Ras "age c 
Tappe Deogar maha Maize Natdiha wo . 
mahuarw' ke ‘bari: maha. Mauza Manhu 
wo'Maüza Majhigarwdil gelv dono" gaon 
kamara " khairaty. kaise ham Raj Kumar 
Babu Sri: Pryag Singh wo BabuBri Janki, 


‘Singh-ko mukarieri leh del maram, mahua 


jalkar, bonkar, tar,’ bagh, kath, deoa,-par~, 
jükt chakur sayan mat julat- istamrari 
likh del take jama molguzarijut wosrupra. 
i i Bryanwe rupia 


t 


wo “Babu: maskin ke ‘alv dulad , pusht-dar 


pusht liklila" muafig malguzdh del’ kurat e 
sal bäsdl jagal blog ko uttHem wo-hamar 
ali auladi ee ey malguzori pusht . 
dur push delkari sal baial" c 07 
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The English translation of the above “al aulad" put together would mean'the. ' 

"is as follows:— . E. ', offspring or children«or descendants 
Respected and worshipped by the both in the male, and. in the, female; : 

‘Maharaj, (I am) the maznialdar' of line “pusht. dar pusht” means. through : 

Mauza — Kishunpur, etc, Par . Successive generations; generation after’ i» 

f Palamar, District Ramgarh I bold in, generation, parampara. © c cs fet 
. khairatw (charity) Mauza Maahu and The word ‘tstemrart' is derived -from;, . 

, Mauza Majhigawan in the Barhi of "istrmrar" which ‘means permanence, . 

k eppertahfing. to?) Mauzas Nawdiha and perpetuity, uninterrupted possession. In 

huari in Tappa Deogen I have law it means £ fixed ` rent not’ liable to j 

''granted it (in writing) (in) mukarrarı . alteration - “Istimrardar’’ is the holder ^ ' 
to Rajkumar Babu ‘Shri Pryag , of a lease in pe etuity  "Istimrari; is 

t. Singh and Babu Shri Janki Singh, an adjective and means perpetual, con- ' 

; -ineluding mango and mahua trees), tinuative, never “ceasing. “ Istumrart 
Jalkar, bankar, ‘palm trees, are ards, patta" is alease or form granted ata - | 
catechu, cocoons, houses of tenants, the, fixed rent and in perpetuity, In, this | 
four boundaries; (I have) grented. ay view the Permanent Settlement of Lord- 

„in writing as.a perpetual (Stimrari) Cornwallis is said to be stimrar and 
grant by all means. The anount of. a piece of land is sail to: be settled 
rent in respect thereof is nirety two- istimrar when it is settled peima-`' 
rupees ' in: kalladar coin. .. fixed nently An _ d MEN 
(amount) Rs. 92. The Babus, eforesaid, Mikarrari, a fixed lease; quit rent; e ` 
and their descendants (alaulac) genera- fixed stipend: It connotes fixity of rent 
ion after generation, should pay the and also permanency. n'e . i 
-rent written (above) year afer year, The aforesaid words in the, kabuliyat, 
(and) enjoy the lands. I and my:de-' (al aulad) pusht- dar pusht, mukarrari | 
scendants (alaulad) generation ‘after and ustimrari indicato etymologically * 

', generation, shall réalise the rert written that the grant was perpetual, permanent 

' (above), year after year. DetaiB of thé in its duration and fixed ^in.-the rental 
rent:—For . Mauza” Manhu seventy one descendible to heirs both in the .male . 
rupee& for Mauga Majhigawan Ra 21. Ih and female lines and was to be held .. 

'" the event of default (in the parment of) generation after generation Not, the `- 
rent for three kits the mukar-ari shall : terms of the idocument. but' the entire 
be void;' Dated. Sari, the 19th Chait ‘context thereof shows that the grant con- 

1234 -Fasli Sambat 1884" `o ferred, upon the grantees in unambigu- 

In the translation the words "heir ous and clear. terms, a permanent,” per- 
and representatives” have bsen put vetual and., heritable grant > It was 
down for the vernacular words “chaulad” a grant’ unlimited in. the: "way of 1, 
and ‘the words “ generation after genera- : succession: ' or. in duration. «Therefore, 
tion " far the words.“ pusht der-pusht.” , go Íar.as.the terms. of the grant mre - 

The grant ofthe two villages, Manhu , concerned the plaintiffs cannot ask us ' 
and Majhigawan, has been mede to the to put.any limitation upon ‘its ehjoy- 
two brothers, Pryag Singh and Janki ment by. the heirs 'of.ihe grantees 

| Singh: , The grant isto be en oyed by either'in the male or female line or'by, '. 
the grantees and their heirs an repré their representatives. It was'an absolute © —. 
- sentatives (al aulad) generatim after .grant heritable and transferable ° The -' ` 

.  .Benerat&wn' (pusht dar push; The plaintiffs.iight to resumption :has not.’ PONE 

‘grantor and his heirs and representa- at all been reserved inthe deed — "There-- .*. 
tives -(alatlad) have to receive the fore, the contention of the plaintiff that . 

| rent generation after generation (pusht the grant was resumable on ' failure’ of’, . 
dar pusht). : E . , the male heirs in'-direcot line of ‘the, 

e According to Fellon's Dicticnary the ' grantees must fail upon £he-construction - . . 
word "ai" in Arabic signifies -he issue of the document. E NEM 

. born .to the daughters and "aulad" The plaintiffs wanted. to. fortify their; . 
the issue of the son, The tro ‘Words position by making the. grant resumable. WA 
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upon custom said’ to have been i ‘in, vogus* 


in the part of the country’ 
lands in question are situate. 


‘where: tha- 
The learn-- 





ones ‘but i inca. réatricted” genase, 3 ‘thean: 


hae descendants in! the direct lne * 


‘Another, , ‘distinguishing ‘feature 


ed-Subordinate Judge has’ held that’ no-, of that ruling is that ilie: "terms of the . 
reliable evidence of any cystorn has*been.. " grüht; quoted'in'tlie ‘judgment show ‘that , 
given in this ‘case. Now, ‘the’ clear’ arid, ‘the’ words of inheritence’ êmployed were 
unambigiious terms of "the ‘doctiiments- only”: “al aulad > and: fiot "'pushit dar 
conferring'an absolute and irresumablé. piusht^, Here, these additions words: go 
‘right om the grantees cag be abandoned , to' confirm that’ the grant was” meant: to 
or controlled only by clear eyidence of "pe descendible both i in'the fiale" and the 
custom ancient, -invariable and un- ‘teniale’ lines: Therefore; upon. ithe t find- 


abu, a so having 


uired the,’ 


force of law. ~The. learned Counsel | 
on behalf: of Ahe* appellants - -has''nat 
attempted to "Support ‘the’ -custom 


set up’: by the! ' plaintiffs - 
ence to any evidence on 


by” refer- 
‘the ' record. 


ings of-tlié'Court that m has” “HO. LAB 
plication’ to ‘the pregent cage, 

“Mr, Das then. ‘rélied:: upon thé, “cde ot 
“Ram Narain Singh Y. * Chota’ Nagpur 
Banking Association, Qi in Sider’ “to ‘show 
"that the view'takén in ^the,' Case 'of' Pér- 


Therefore, thé view of the Court below ‘kash Lai'v. ‘Rameshwar ; “Nath -Singh, ‘(1) 
that there is no evidence offered ‘or pre 
duced by the plaintiffs to show thai there “This is so but the, view was ‘confirmed with 


“was a custom prevalent by’ 


"which ‘the, 


was approved of by the” Privy^ Council. 
; Tespett to the, fnealiing of"al ‘atilad? “hav- 


-words “al aiilad”- were: understood’, to ing been restricted “by = custom.’ h The 


learned - Subordinate -Judge 
his decision ‘on the, fact that 
and “pusht dar pusht" in the 


‘has based: 
“al aulak” 
present case | 


must have restricted meanings appli- 


cation to male - descendants 


only apon upon 
y hir. 


certain authorities reliéd upon 
The first case referred to by him is ‘Heirs only, and resumablé”, onthe’ extinc-. 
- Perkasli. Lal v. Rameshwar -Nath -Singh ` tion'‘of the male' heir of^the"giantee"in 


(1. That’ case related ‘to 


a’ khairat 


bishanprit'graut made toa’ Brahman ‘by , 


the Rajah ‘of’Kunda in Hazaribagh and The same remar 
special custom was pleaded whereby the - inthe'case.'of Lal: 


words “al aulad” isolated: only: to male 


descendants, and the evidence 


e in proof ùf 


the custom was'accepted “The coriten-: 
tior of the. Sood ene was bat 
“although ‘the words al au étymo ogi, Ma 

cally considerd, iriclude- both: “male and “Mr. Das. do notat all .realte, to: P argand, 
' . female descendants, yet according: to' the 
custom prevailing 1n the Kunda "Raj at 
the time of the grant such -khairat' grants | 
were resumáble on the failure ‘of - lineal - 
male descendants,’ and admittedly no’ 


such descendants axist.. The 


, custom is - every ing ye 


ment was`Ęaccepted `, BP 
Therefore, in order to, af ply, t 
of that decision it must 

evidence that by custom nn 


evidence on. 
This argu 
’ the: ‘Court. 
he Drena 

ed by”! 
one -must 


not be understood i in’ ‘their iac cd 


DENEN 


(1) 31.0, bêl ,. 


' .mean lineal male desééndants. The | ‘Privy:( Council" decision’ refers to the’, cise, 


of à putra putrádik. grant By the’ Mahara- 
“jah of Chota, Nagpur: “and; i was” held 
‘upon’ evidence, that- the- words: ‘ "putra 
"putradik jagir ™ -ag "emi 16yed “in | the 


grants'made by the: jah'-mednt - ^ 


‘only, ab estate for life’deaten‘dibie to male 


the direct line, "This décision also; there- 

fore; does nót' ap 2pm the” “presah ‘case, 

& pue to thé decisión 

jindra, Nath ‘Sahi 

Deo'v. Lal Mathura Lal Nath' Sahi Deo, 

(8) which tefers to the estate of the game 
“Maharajah i in the the Ranchi: District: . 


I 
The’ aforesaid” “cases, Téferred , ‘to by | 


Palamau and will not apply LE 8 custom 
set up, in the’ present case. Therefore; 
the B6. part of.lesues Nos.,,6 and, 9 
must be decided i jn favour of the defend- 
-ants and the,view taken: by; hi the me 
| below must be, get , aside...» 
The plaintiffs’ case was. “th thee 
, death of Rampadarath, ‘soniof, J, Mid, 
“the mukarrart of Mauza’ "Manhu came, to: 
zvan end. -and wes. .reeumable:;, but his . 
‘widows, Hardusi and Radhika, were allow- 


Sire PA ME, 
aes Oas, 384 TPL, J, 109; 30 0: W. X, 


2 e 


vE 


e 


Wei] atl ate in s 4 2200 ee Ul 
Wo ori MERE "ibah oasis bu ae s EC : 
vicos eka iius ADHAR SINGH. , | 
E elbto rer ion with the, leave of, Mauza Manu to Jak, Singh, and 
as Sodissa sf e plbi and conse" Majhigawan to. Pry&ar ingi, so that on. 
. qiéitlythey. obtained: life grants which - the failure of male heirs. of Janki.Singh,..’ 
. taPméhitadlatter thé death: df tho su?vivor “Manliu sliould revert to the grantor. Mr. 
_ oo, OF that Musa Radhika in, 1016, Dasinipà this view of, o Subordinate. 






Pils Bory ‘Ofttheit permisdivé: possession 'Judgé and:coftends thet there was no . 


oPthk-widows of Kam padaka | seems, to joint tenure; created: by thie’ deed ' aiid . 
| bé/s füythrendihes not beds substantiated Janki Singh and Pryag. Singh.were nat 


by-réliahlé evidence on the record., It is joint tenantsbyt weré.m: rely -tenante-in- 
impbsbible /tolcancéiys: “that, the. widows common. A, Mun a 


the: deed 
“Would have Bean ; altowed’'to remain in "(Exhibit 1), dated the lat E ion 1827, 
am ‘merely for“ the asking. and ' ea nót support the contention of Mz, 


withons arty deedihaving been executed in Des, He.says that Maühu was granted 
eirfevotir. | Réceiptaused-to be grant. rs ‘Janki, d Singh, o „and „Majhigawan . to 
itemm Wadi. Exhibits. A-S, A-9,. Singh. The worda: in: .the deed 
PEANG a- large mimber . of receipts P anga Manhu and, , Mauza Magh- 
TA Bériéb, 'Bhese: ifeceipté: de&cxibed gawan," the two, mauzas: ‘are, grante 

th uea on and successors of Babu“ je kreyag Singh, -and..Babu s4 
"Rat tli Singliy: ‘the deceased mulan”. anki, Singh”. two “mayzas were 
dt, fov. instance vide Exhibit A-8, dis tiy, granted | to. the.two brothers .joint- 
dhtéd the 6th January 1881, and: Exhibit ly: erent payable to the landlord: is 
MUO'dited thé 16th i any n881 The mentioned in theaggregate,for tho two 
'Bilborüinate: Judge Tejedts, e story: And , Villages, namely, Tis. 92, in. the document; 
Wetra hesitation! in. ee bis” How this rent has been azrived at is 
ing! But thet: fading: | an stated at the foot of the document as 
paraat ak; andi that is that the Rs, 71 for Mauza-Manhu, and, Re. 21 
eworfenidlés sueceeded'to-the ‘niukamram ^ for. Mausa Majhigawan. Mr.. Das 
péPhidivetbestot. their; “husband which; con- contends that the specification, of the 
jclusively ata blisHed, ihst the grant. from -two mauzag with, respect’ to the rent 
E hi ption was:heritable dn thé female ‘separately. at the, foot ‘of the docu- : 
Mir, s e Indies: reinained in, posségsion ment ‘shows that. the. two: villages. were ` 
É ate 30 Ari ‘Hhis-inatance ef süccession separately; granted. I confess T. have 


* of f&rtd Tes to the mtukarrart! successfully not been: ie to follow. -this argument. 


“repudihses the duggestion that ;alaulad The quèstion'is not -as. to the apportion: -, 
“end, puhi s a, piah in'thé doriiment,. in mentof the rent over two; villages, but, : 
: P daa oyid hawg, Testricted, mean- the liability. of the grantees for payment | > 
ORB ed Vb ases ‘of the rent." What is there-in the docu- 
Barnet An rele Jedd | ‘says nent, to, show that one of ‘the brothers 

: sais uie e grants were re- ,ig liable fo, pay-an less-than, Rs, 92, 
i p io om d heirs; male o ‘the -or the separate rent AN ie. TE for Mauza 
grenteps either, er, the’ deed c or ulider :Manhu and Rs. 21 for Hauza Majhiguwan ? 
dd set um by MT piéint ds, there . Both of-them, Wenak to the terme.of ' 
o bas, ag a-matter, is “been no failure'of «the document. are liable for the rent ` 
i EN o 90 Jo 88 is, male, - Heirs -of. „whether it be a consolidated rent forthe . 
pet n ar join teg ‘with itwo villages. taken gehen or separate 
E E cts iye, othe: earned: ‘Bub-- rentfor each of: the villages. Noinference . 

- - prdinats, ur Es. pdb that. the-grant ( créat- for separate: grants can be'made from the 
-éd'g jont tenure füvoür of the two i- „specification of rent.in.the document with 

e brothers Prayag Singh and Janki: Singh,” „respect. to each mauza separately. - ‘Bad 
l J'atd? fhe "Subsequent ! division of! the there -beén any separate grant, then '- 
-a — mauzás between the two brothers, nariely;. Manhu having ‘been mentioned: first 
J&nk: Bingh, getting villfge Manhu and _would have. kone t to Pryag Singh: who 
Pryàg Singh getting village Majhigawsn, is mentioned in- order of the 
, does not affect the original terms of . the grantees and dtoj jbigawan having been 
gnati and does not create a separate grant -mentioned LE would’ have. gone: ta 


uL 


Seres 





P 


D 
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Janki Singh -who às mentioned 
in order of the gréntees hut: this. not, 


so, Therefore, the original grant can- 
nof. possibly, ho held, upon; the constrüc- 


un of fhe:déed, focbe n “separate "grant 


, of Manhu to Janki ‘Bingh and Majhi- 
sere to Pryag Singh Mr. “Das thén 
Bays that had. the-grant heen: gaint; -then 
after the death of. Janki Singh, ‘she: iyo 
brothers, would have been. joint tenants, 
and after, death sof anki ‘Singh, ‘the. 
survivor ot inem Pryag. Singh, “would. 
have aueceeded ‘to the «grant, iand not; 


son of Janki.Singh-with respect! to Maui" ^ one: sof ithe, im 


Mànhu. his wag an-arran ement; between”. 
Pryag “Singh ‘and Janki Jingh'and there ' 
is evidence “that ;Bulséquent | ‘to’ -the 
grant they divided the properties so that 
their respective heirs might, succeed tc 
the sepecific properties. Tt .is conceded 
that the. -grantor is mot bound by puck " 
an arrangement "Therefore the ‘grantor. 
cannot take ‘advantage of the separate 
arrangement. ‘It is notipossible to, treat 
the grant'as,a lapsed one so long.as an} 


male member in 'bhé ;direct.line df Bnyor- 


the grantees‘is alive. `, 

Mr. Das says that the separate ‘holding 
-of ‘the properties “subsequent 4o the 
grant by Janki and Pryag shows “thas ` 
there was a novation, ‘Now, novation o® 
a contract implies a. fresh -Gontract,, 


directly. or byimplicátion in place ot thes Be | hig. he in 
Em Te vanf ited: t 
original grant: must also sbe -partigas th the, i 


original ‘contract, so ‘the parties to ‘the 


novation of .the new, ‘contract. : Th’ ths 
present case it‘has not been, shown thas ^ 


the landlord was. ever ‘a panty: to tha , 


arrangement “80 as effoòtivel to Create.a. 
new contract, in place of KA old:. ons 
at- forth in’ the solemn: docümeni , 
(Exhibit 1). "The iprinoiple- of novütior, 
Meroe) does not apply ; ‘to, hé Presoné 


AME Das has referred | ns to rilliams: “oa: 
Real Propatty ‘23rd Edition, pagés-144. m 
147, in order to show „the “distinction | 


between “joint tenancy!’ “and. "tenancy: 7, 
in-common " and their incidehts - There: 


is no dispute as.to the meaning” me 
incidents pr thé two kinds of tenancies, 
It mum OWwever, appear by. reférense 
to page 147 that the incidents 6f a jpir't, 
tenancy may ‘be changed "and -a: member, 
‘of the joint kaja may - ‘sever his. 


“INDIAN Gas. 


second : ‘conned 


' the, icase ‘of 


E 


cie t fore F present 

. Purpose, hat th m A ka, t 
ARGE ito yo , "hath ‘the diee 
“Tn. hi8 * yist, no Nagi 


TE es 
i pie 


^ ` ` “213 . 


"intérest and-iafter. Dd is*done ‘the tule ' 


; of, aurvivdrship.;of . gu. giri “mot 
-apply: ut-that,the ie 
tennt woul Upnerebd fo rs eun 
enano, aper 
"Mr, 8. M “Mullick has’ gto us ilo 


E d d 1 br. 
ile t ne d] 
imitation, i peru pr thàt'ithe: 


, causayof action, with palin 
| ofthe ‘tenure {accrued 4 


ee 





BOLT UP wk 

“Mogikenjee ' 4o "y 

x" The, abjattions MAEA én! ġa 

, reeoghition ars’ ‘edu iun They 

_arerbaséd-on . thé, imn tt pe i a 
“the "death ‘of ‘ond pêt Tus 


granteeg, the lessdr "becái 


Narain” bv | 
x ipe quu ) 


ition iy. affecting pajon. ofthis : a 


ui ` 
, enter as to; gone hl, A LU berth i 
e : 


demised. me ar, gumept, | orek 1 


| C}erhentar e a that," 


would’ E terminate all ‘the ui th‘ m the 5 


Bufvivof of. fue tio- e 
a ' Qistih 
thé 1 quéstion, ot vihe 


Nihe ii ah lu tion, ae dhe 
lease as aha 8 ig 0 
ie deyclution, Ao; Mr Shi ue 


den ‘on the, death ‘of anes 1 
e are mê now: Paid. Ti \ the 
beoe E 4 m. lie det lr the 


sash s deftiba 


étion ` Wisden 


Were dead... 
; ltmitation/craéco. enis on, 
The learned „$ adi ina peg 
very, ably ., clearly: UA 
and wé. qur, i 
fhatvevan, it "ber 


., male” Een 


poe pn, 










de agree dg 
' “mate. Judge fat hie’, 3 i 
| proye that EMT were eye 


oot i aa Ae Cat hy 


^ 
' 
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lon of the lands in dispute, and in 
*deciding Issue No. 10 against the plaint- 
ifs. The "investigation: durmg:the-sur- 
vay operations clearly: shows that the 
plaintiffs were not- found in.possession of 
the'villages in question: "The widows of 
Pryag Singh, were admittedly in. poases- 
sion up'to 1916 until the death of Musam- 
mal Radhika Kuari. The orders of the 
I ent upholding the posses- 
e defandants are dated the’ 


'. 6th March 1917 and. 17th March 1917 


possession of the 


» , 1 Now to. 


ae 5 and 6 already referred. to): 
e -dispute must have . commenced 
' much. earHer,, and it’ is impossible to 
conceive that the defendants. soon after 
‘the death of Musammat Radhika Kuari 
wonld have allowed the plaintiffs to take 
e: properties in dispute 
when they were claiming -to ‘hold the 
properties as permanent lessees under 
the mukarrari 1stimrari - deed. : 


Aion was a limited grant descendible only 
to the male heirs in the diréct line of the 
grantees and to prove the right of resump- 
tion as'well as the possession and dispos- 
session, the onus. 18 heavily upon the 


plaintiffs not only because they are the | 


plaintiffs and want reliefs iu .the present 


> cast but the statutory.provision raises a 


presumption of the correctness of the 
' gurvey entries in favour of the defendants: 
The defendants have given. evidence 
in the'case and the: presumption of the 
Survey Record of Rights has not: been 
rebutted. by the plaintiffs. . 
; "The same remark applies to the claim 
‘of; the; plaintiffs with ‘respect to Tola 


Bahorswa Certain maps have been pro- . 


duced in -this Court. ‘Exhibits 9A and 
‘9B are separate maps ‘of the two vill- 
ages filed by the plaintiffs ‘lhe .de- 
fendants have filed a map (Exhibit: Q) 
showing the two: villages to be one. 
The Assistant Settlement Officer in his 


, judgment (Exhibit 5) says:— `" 


“The mukarrari ‘having been granted 

' in 1827 ‘Sahorswa evidently then:was & 
Tola of Manhu and sincé: the Revenue 
° Burvry of 1804 hus heen .treated.as a 
separate village and.this clearly accounts 
for-the omission of. Sahorswa from the 
‘mukarrari deed besides this the actual 


Tent-receipte: granted to the Musammat_ 


^ 
A 


M 


INDIAN OABES, 


piove that the tenure in ques-' 


"o. [1094..^ 
by the Ojhas, Hiranand "Qunanand and. - 


others, show that they too have all 
along treated  Bahorswa. as'a Tola 


of Mahu and have méntioned,it to be. 
so in the numerots ent-receipts that '. 


.have been filed before me. -'NG serious 


‘attempt has been made by the Ojhas to :' 


throw doubt on the genuineness of these 
receipts and they all'appear tobe genume. 
Such' being the case, Tam of opinion 
that this- claim too that -Sahorswa . was 
not .included in the grant "foils misei- 
ably.” 3 2 é 3. cad 
^ Here also the onws,is upon the plaint- 
' iffs to' rebut the' presumption of the 
finding of the Survey. Officer and the’, 
entry made ‘in the Record of Rights in’ 
accordance with that finding. The 
learned Subordinate Judge has come- 
to the same conclusion as the Assistant 
Settlement Officer , : . | 
"We have carefully considered the evi- 
dence in the case and the, arguments’ of 
Mr Das, and we do not think Mr. Das 
has been ‘able to show that the view, 
taken by the Survey Officers and the 
learnend Subordinate Judge is in any 
way wiong. i i : 
l would in this case commend the 
judgments of the Survey’ Officers (Ex- 
hibits 5 and'6) who have ‘gone in de- 
tail into the ‘matter and -have clearly 
met all the points raised by the plaint- 
iffs in order: to found their claim and’ 
those urged: by "Mr Das in support - 
of his contention. 4 
- I have already decided Issie No 9.. 
There was no dispute between  de- 
fendant No.,;1 and defendants Nos. 9 ~ 
and 3 as regards their own right ©" 
in the tenure in. question, and the 
learned Subordinate Judge should not 
have: raised this question’ and decided 
it. The finding of the Suhordinate 
Judge .ou Issue No. 9 that “the defend- 
ants Nos, 2 and 3 have no right in this 
village and that it is -the defendant 
No 1 alone who is entitled to the entire 
village after Radhika's, death" must 
be.set aside. We are not at all con- 
cerned with the claims of the defendants 
inter se “We are concerned: only with. 
the -claim of the plaintiffs, and it is 
already held that they have failed to 
substantiate their claim, and, therefore, 


r 


: contest in. ap 
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the finding of the ‘Subordinaté J udg 
on issue No. 9 muat be set aside. ; 


The resultis.that the plaintiffs have 


failed to prove theii cra. , The appéal 
' must fail, nnd the cross-objection must 
. succeed, The decree passed bythe Bub- 
ordinate Judge’ is, therefore, confirm- 
. ed. . The respondents will, be allowed 
their costs" in tho appeal. There ‘vill 
be mo separate costs with. seach 
the’ cross-objection. © : 


Macpherson, J.—I agree’ that- the. 


‘appeal must be dismissed with costs. 

' The averments and issues upon which 
the’ parties’ went to-trial have been fully 
set out:in the judgment just -delivered 
by learned brother, but -I may 
‘succinctly the' main conélusions’ of the 
Tri&l-Coürt in so:far as they are in 


It i8.to be observed’ that the plam fiffs' 


7 prayer for ejectmant on the ground that: 


-~ the:mukarrari has-becoms "woid because 


x 


"three ‘Kists or more of the rent of' thë 
‘tenancy’ were in arrearm" has been, de- 
. finitely’ given up in. anpsal by Counsel 
for the ‘appellants. The learned: Bub- 
ordinate Judgehasheld: ` 

(1) that the mukarrt abaulad pusht dar 

- pusht of villages Mantiu and Majhigawan 
crented and: made istmrart by the patta, 
* Exhibit 1; ae favour of Rajkumar abus 
` Pryag Singh and’ Janki, Bingh' is -not 
non-resumable as is shown ın the Record 


of Rights, but is; in accordance with: 
'to" be “the custom , of: . 
resum&ble.on the 
failuré of, the male line of: descent "or 


what he finds: 
pargana Palamau; 


the original grantees; : - tod. 


: (i) that ihe mukarran i is not resumablo 
“in part of the failure of heirs male of one 
only of the grantees so long’ as there | are 
: heirs of' the other grantso, and in parti- 
“ cular that’ "Manhiis not resumahle on 


failure, of the line.of Babu Janki Singh so: 
' long 'ds heirs, male"of the line of Bábu' 
sSPryaz Singh, "exist, and, that ,in fact : 


. such: hairs, mile do exist; | 
- (iii) that Musammat 

` widow of Babu , Rámpadarath Singh, son 
ofthe grantes; “Babu Janki Singh, was 

in possession a3’ heir of her husband, 

and not merely, as” ee LATA, with 

their parmission at 


F à D 
Beye D f 
ih 
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- Son * -of the daughtér: 
"Bingh; and +: 
to : 


state ., 


p or in the cross appeals... 


<a consolidated 


Radhika | Kuer; : 


' tho became’ f 


Ng 


^ 


entitled to reaume” on she, death of her: 
husband! . . 


E (1v) that plaintiffs were not and never 


been in er possession of ‘Manhn 

or of Bahoreswa and that: Bahorswa, is 
a Tola of village Manu,’ " 

(v) that defendant’ No. 4 was not “the 

et jampadhlath 


(vt) that the suit was “not bad for 
‘defect of parties by reason of the fact 
that. Amarnath, Singh “great-grandson 


: of Babu Pryag Singh is not a party, 


On behalf of-the appellants the second, 
third.and fourth ‘of these: ‘findings has 
been assailed | before us. ' Defendants 
Nos. 1,2 and 3 might under O; XLI, r. 22 | 


*(1), Oivil Procedure Code, have supported 
* the decree in their favour on the grounds’ ' 


decidéd against them.in the Court below, . 
‘but they: have also filed a cross objection 
to the decree contesting the first and 
last‘ of the above ‘findin A.croas-ob- 
jection was also filed on behalf of Babu 
Chain Singh, -defendimt No 4, against 
the fifth finding. but-the representative 
in ‘interest - substituted in his place, 

-after his death in the appeal has not 


' entered appearance and “the appellants, 


“have not attacked the. fifth of the above 


‘findings, 
In support of the appeal Mr €. 0, Das 


contends first, that the second finding of. ^ | 
. the ‘Trial Court cannot : 


be maintained . 
inasmuch as the patta (Exhibit 1) granted . 
by the, khairatdar in 1827"; created not ' 
a joint tenancy but a. tenaney-in-com- 
,Imon. This contention has .manifestly. 
no: force. ' These two ‘villages ; tógéther- 
constituted the #hu:rat tenancy, of the 
‘grantor. The document ‘cannot be ‘in- 
teipreted otherwise’ than as Conveying 
the two villages Manhu dnd Majhiga- 
wan jointly in: a “single -tenancy to tno: 
‘persons jointly as the tenant fhd' on, 
rental ‘for , the whole . 
tenancy. The mere fact that the muk.’ 
arrari” patta ee a specification of 


“the rent of each oe does:not de- 
‘tract from this view-of the ^ document 
a whole: the sgpécification. only shows 


how the consolidated rental stipulated 
for was arrived , at.. Itis. impossible to, 
find, in--the’ document itself < anything — : 
to support, the contention: of tho üppel» , 


à 
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` " lants that Manhu, which i8 mentioned, 
-Bnt was the tenancy of Bahu Janki” 
ingh ‘who i8: metitioned: secord, and 
Majhiguwan which is mentioned second, 
"pwàs the tenancy 'of Babu! Pryas Singh 
“who is mentioned" first, “On! tlie. con- - 
“, tarary, it is explicitly, provided ‘that “the 
said Babus, and: their : al-aulad < shall 
must day 1 ubl pay ‘the mukarrari rent 
"ef teti St Ra 99 sikka,'so-that both 
rantees and their descendants are-made 
“tess 


sible" for the!avholé’ tenancy; ‘To - 


Sy, mind Exhibit -'is altogether "un- 
“Hin Bigtiotis’ 'and-" ‘this "'cántemion '. of 
MO "G Das Ifils“‘completely,"” 7^ ' 
sahana YI jt unn INC egy e SESS tas 
pt Me Das; them -urges'that the,,conduct 
-Df jthe.parties, and in , ‘particular the 
“payent of rent from.. the outset, by 
Babu Janki! Singh .for.Manhu and. by 
Babu: Prvag, Singh for- Majaigawan 
shows, that..Manhu . was. a. separate. 
tenancy of the former. ; But as tae grant 
„ig unambiguoys._evidence, is not ad- 
‘missible of .conduat of.the. parties:lead- 
‘dng to another inference. , , . Sis 
'"IlBhe third plea advanced by learned 
? GoühSelig'akin to" the second" It is 
“tht thé grantor’ ‘having’ alltied tlie 
‘tWro*pranteés ‘from flie--outset to pay 
reits, "Beparate]y, that’ ia^ : 
*Cb&y "the irent! ‘of “dhê” itage : “and” ‘the 
other, Bene to pay the rent. Jof: the’ 
^ibther. village, there wada ‘novation. ‘Now 
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‘one granteeto | 


received ‘the rent of each of the two- -~ 


“divisions (aver “though: they -were the.’ 


old natural divisions) from the grantee . 


in enjoyment and, even sued him se- 


parately, is ‘not sufficient to show. that ;': 


the'parties desired to 'depart from the 
original contract. On the other hand 
it is abundanly clear from the litiga- 
‘tion ‘of the early years of the -present 
century that- though the "khawatdare- 
? gued- separately: for rent in’ accordance 


` 


in-interest of Babu Janki Singh: “in 
respect of Manhu and the descendants 


of Babu Pryag Singh in respect -of -. 


, Majhigawan, yet. when they sued for 
ejectment on'the ground that the lease 
. had ‘become void, they sued.as 16-annas 
khairatdars and ,impleaded .as. defend- 
‘ante the’ descendants or successore-in-. 
. interest of both ‘the original grantees 
and olaimed ‘recovery .of | possession 
of the mukarram tenancy ‘consisting of 
‘both Manhu-.and: Majhigawan as sori- 
ginally = “created. 18 is clear from - 
the plaint, Exhibit L. in. the ejectment 
suit No, 121 of 1901-02 the judgment 


in which is Exhibit R, (Exhibit 3 .is ^ — 


the judgment in, two rent suite Nos, 120 
and 121 of 1900), Moreover it was held” 
in, that suit ‘that the division .by the 
granteesoftheirmukarrart1stimrari grant 
of, Manhu and Majhigawan which: was 


(8, joint grant, into -two portions swas-not , 


‘Wall thetreliablé “evidence! ‘ayailable''in | binding on ,the grantor. ‘even thongh 


"Support" of* this! view is' merely (1) that 
- T from thé"oltigét’ Babu Janki Singh paid 


the 'qüota of-the "Consolidated rent" of.' 


"RS,792"wehich represents’ ,'Manhu- and 
Babu" 'PryaE. 
` peytésentis "Majhigitwany and 102) 
"much “later thé: “descendants ‘st 


‘that 
'Bibu 


Singh! the ‘quota "which ' 


"the. grantor realised the vents of the 
two postions, separately, ‘and that the 
latter was. not’ prevented. from ;evicting 


t 


of the sub-division,or..by reasón -of the 
separate realisation of rent... Again.in 
Suit No, 1 of 1904 which was brought, 


, Jañki Siigh paid’ thé quota in respect" “by the whole body of representatives 


= of- Ma. 


of these 


"práportion to” “the shared’ 
grant “and! 


.Co-siidrers' "IW ^ the’ Khairat’ 
“that the- pos 
ysame'in respect’ of Majhizawan “Inthe ‘ 
"assticà/- 6f other“ circumstances ‘these ' 
.. facis" are not sufficient to establish’ a 
“¢nbvation. The ‘fact that ;the' grantees ` 
„dot. converiidhice’ of enjoyment. divided 
“the área demised has no“ ‘sign*ficance, 
‘pou’ the fact - that. the -"granter" then: 


ery a4 0 to har d 


position "tas ‘apparently ‘the * 


T Manlu to the cp-sharér’ descendants *^of the grantor of Exhibit 1 for can- 
“of ‘the: original “grantor | separately’ dn 


‘cellation of ‘Exhibit’ 1’ and possessicn 
"of both Manhi and Majhigawan, all 
‘the ‘descendants in the malé’ line of 
Babu Pryag “Singh ' with Musammat 
"Radhika-Kuér'as représenting „the line, 
of Babu: Janki* Singh, were: impleaded 
as defendants .In the ‘face of there 
documents it:is impossible . to uphold 
the: suggestion of novation. If there had 


'from'the whole tenancy-either by reagon - 


with. their shares, and sued ‘the succesaor-. - . | 


begen novation sich as is suggested, a. 


separate suit would’ have héer brought 


“WoL e» 

—  GOPAL OJHÀ,U, BAMADHAR SINGH, | 
in respect of each of the two suh divisions" 
of the’ onginel grant.“ - 

Mr, Das. has- inontigned the fact thet 
English Law struggles against. joint 
tenancy and prefers a tenancy-1n-common. 


He ‘is, however, vague as to the ‘time’ , 


when. the latter tenancy came into exist- 
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1 


M Tesi p before i us “that the 
‘fin 


ding that the. appellants were néyer 
„inar possession of -Marhu, proper at. any 
“time, or the grounds on ‘which’ it is "based 
are not’ ‘correct’ 

Thus ‘appellants are not ‘entitled’ to 
` possession of Manhu either Dy way. of 


ence in this case, ‘antl’ in any case no’, recovery’ of last possession: "which ‘they 


'analogy- ought, df it ‘can possibly be. 
avoided, to be drawn’ between the law of; 


. England. hjghly developed'in accordance ` . 


with'his.own local. conditions, and the - 
grant made a,century ago ina backward |. 
_ Brea in even for India the - backward , 
pargana of .Palamau.° More possible ,is 
the, analogy with istimrarı mukarrari ten- 
ancies in, the Ramgarh Estàte'in the 
neighbouring ‘District of, "Hazaribagh. 
Most, of these grants ‘whether Hfe grants’ , 
or al 'aulad.pusht dar pusht. are made out 
in the names of:two persons and it is, 


.well-known"[see also Ram Narain Sy ng "<" B0, held. 


.v Chota Nagpur Banking Assocation 
“that < even "m the -lifé grant clasa the 


. tenancy “does not ‘become resumable, even, - 


in part, ‘until both grantees. are dead... 


. There is cettainly-no reason why a: differ- 


, ent rule should, apply ^where,ns here, 
‘the giant is “to ‘two grantées "and 
their. pnm generation. after genora- 
[Bene 

It is: ` admitted that “6ffepring ‘and ~ 
even heits male of Babu-Pryag Singh, ' 
"one of the graritees, exist.at present 


never had or by right of. Fesumption, 
,and:the appeal ‘in Tespect ‘thereto ’ fails 

‘completely. i 
-A word may now ‘be said ds” to the 
remainder of the’ ‘fourth: finding which 
“relates. to Sahorswa ' Appellants‘ ‘assert 
“that it‘is,a soparate- villagé ‘from Manhu, 
.is not a ‘part, ‘of the “grant.iof 1897 ' and 
de in their. sır ‘possession. - "The Record 
of Rights favdurs “the contention of thé 
‘defen ants Nos, “1 ito 3 that ‘Sahorpiva 
i8 covered bythe grant’ The defendants 
further. contende that it was always 
"The Tra] Court’ Held that 
it is' a a "Tola of Manhu, in possession 
‘of! defendania. Nos, 1 to 3: as such 
“and that ithas never been héld sir by 
SD . This flhbdind is unquestion- 
| cofrect, The only, evidente placed 
babes ‘us: in “support” 'of ‘the’ “cise of 
appellants that Bahorswá was not, a part | 
_of the grant'is the two.maps Exhibit 9(a) 
‘and -Exhibit 9 (b): These .entirely' fail 
„to rebut; the ‘presumption’ arising, from - 
zane Record of Rights ‘Though erroneotis- 
y called thakbdst maps they appears to^ 


" Aécordingly the second finding of the: ze copies of something better—a: "Revenue 


g -learned Bubordinate Judge is correct.’ 
The circumstances in’ which resumption , 


" may take -plac&,ut it can &t all take place,. : 


_ have not arisen. - 

"The. third finding also is correct 'be- 
‘yond any possibilty “of ‘doubt - 
+ claim that‘ ‘on .the death of Rampadarath 

. Bingh;. ‘the khatratdars resume 
‘and arranged with: " Musammat ‘Radhika ` 
. "Kust that, she should remain 1n posses- 
. gion. during: her lifetime .is altógether ' 
~ contrary to all the probabilities and is 
unsupported , “by ‘a tattle of 'érediblé evi- 
donee, and- indeed ‘ many, of ‘the rent- 
„receipts granted by’: the- diferent sets of 
co-sharer ‘khavraidars give the life to the - 
present claim, since they refer.to- her 
".and the other bahurias as heiresses, or 
héiresses and’ successors of 'BabuRam- 
padarath Singh. deceased. It. has hot , 


tag ‘ a 
' 1 


' Manhy : 


record.” .But' 


‘Burver" Map Hath is in fact à copy of 
the part, of the original map of which 
the’ third: map “which is filed by defend- 
' ante, is a full capy, ‘Clearly the only in- 
ference which’ can be drawn ds that 


Ther ‘Sahorawa . was 8 néw village formed at 


‘othe Reverie Bürvéy out the ‘atda till 
dim ‘considered to'be the village’ of. 
anhu. otherwise. ‘the two Weuld not: be 
‘depicted on the Báüme map Then ‘the 
plaintiffs could have. prodticed ‘the de- 
‘tails ; “papers of ithe, “Revenue ‘Burve E 
“byek. of; thé’ thak’ demarcation m B 
"ear 


their ‘absence, no” inference 
favour cah be drawn fiom “the AD on 

a part from thht the evi. 
déncé on-thé o ler side 1s, overwhelniing 
. that Sahorswa is ‘a part of Manhu ‘and 
that plaintiffs, have never been “in! sir pob- 
gêsgion. | The raiyats of. Sahorswa “havé 


tat NN d 5 ‘ ce 


( 
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testified in. favour of defendants Nos.l 
to 3° whereas ‘neither the evidence of 
‘tenants nor counterfoil receipts are forth- 
- ‘coming on behalf of the appellants. 
"Furthermore the rent-receipts 
to Musammat Radhika Kuar by the 
- , various co-sharer khairatdare show that 
the tenancy was Manhu-Sahorsvwa, Manhn 
“and Baharewa or Manhu-asli-mar-dakhaili. 


The Trial Judge could not possibly have' 


arrive at any conclusion except that 
Sahorswa.is n Tola of Manhu and is 
held as part ‘of Manhu under Exhibit 1, 


that appellants were never in possession - 


of Tola Bahorswa and are not entitled to 
possession thereof on the, ground that 
it is outwith Manhu It has already been 
held that they cannot resume Manhu 
This really “disposes of the appeal, 


O The fact is, as' pointed out more than 


. once by the Courts “that the plaintiffs 
are dissatisfied with thé arrangements 
made by their ancestors and have 1e- 
solved in'getting rid of them and of the 
defendants at all ‘costs.” But a few 


words may be said as to the questions. 


raised in the cross-appeal, ,if such it 
can be termed of defendants Nos 1 to 
3 i 


Amarnath Singh, a descendant of Babu 
« Pryag Singh who has a share in Manhu, 
was both a proper and a necessary. party 
. to the suit. $ 

: , AB to. the first finding of the leamed 
* Subordinate Judge, which is ın favour 
of the appellants, all that Mr, 8. M. 


Mullick on behalf of the respondents , 
asked during argument was that ifthe, 


suit failed on other grounds, this isue 
should remain open, `The learned Sub- 
ordinate Judge ‘considered that the 
question had lost much of its import- 
ance in AME: second, Anding- 
Again in Mie “reliefs” set out in para- 
Sook 15 of the plaint no definite prarer 
.is made for a declaration that the entry 
"Not resumable” in the Record of Rights 
. is incorrect or of the circumstances in 
which the tenancy is resumable. It was 
admitted that no part of the tehancy was 
*resumable until at least the heirs male of 
‘one of the.grantees became extinct and 


it has now been decided’ that no part: 


'. is resumable so long, at. least as an heir 


INDIAN OASEÉ, ` 


ranted. 


` I ngres with my learned brother that ' 


male of either of the grantees survives. , 
What remains'is the question whether, 


the appellants have by evidence rebutted 


the ‘entry in ihe roar! of Rights-so far | 
e khairatdars may,re-’ . 


as to show that! 
sume the tenancy < 
(1) When there are 


heirs , other than’. 


heirs male of one af the original grantees, ` 
or failing that (2) when there are no heirs, ` 


either male or female oe atte 
lam loath to enter upon this difficult 


question where it 18. not ‘absolutely. 


‘necessmy to do so But Imay mention; 
that at first sight the considerations; 
advanced by the learned Court below: 


lants' appear insufficient to rebut the 
entry in the ‘Record of Rights The 


Kunda case is admittedly not:in point 


88 appellants havenot given evidence of 


„for his finding in favour of the-appel- ' 


a custom: by which al aulad in 1827 was | 


-restricted in pargana Palamau io lineal 
male ‘descendents It may well be the 
case that the general custom in pargana 
Palamu 18 that ‘al aulad pusht dar pusht 


&rants are resumable on failure of heirs 
.-male, but I cannot, hold that the Judg-.. 


ment, Exhibit VII, 18 sufficient to prove 
‘the custom that the tenure in the, present 
instance, in regard to which: the entry 
in the Record of Rights, is not resumable 
„expires on failure of heirs .male.. The 


previous rulings refer to cases in which, 


there was no adverse ontry confronting ` 


the plaintiffs The grantor too, in this: 


^ 


rie 


1 


instance was a Tirhutia. Brahman newly.. ' 


arrived from Darbhanga, and the grant is 


not definitely a jagir or an jara (even, 


of the 1jaras in Palamau which. often: 


are doam in tenure, though the rent” 


is subject to enhancement) ‘In my. ex- 
perience, also, ordinarily it'is not.possi- 


ble to predicate a custom of the Division ' 


of Chota Nagpur as a whole It, general- 
.ly goes by estates, e. j, Chota Nagpur 


(equivalent broadly to Ranchi District,” 


and called ‘Nagpur’ in the vernacu- 
lar) or Ramgarh.or Pachete, or. by 
‘great  Pargana, often ‘corresponding 


to estates, such as Porahat, Dhalbhum, ’ 


‘-Baraiabhum, Tori or Plamau, and 
though analogy of neighbouring 
parganas or estates may help, . 

does not always do so and- is rarely 
conclusive, , 


1 


I feel insecure, therefore, 


it `> 


^u 
T 


' 9S vos 
i ee e HE 


s 
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disposing of .the, general question, pressed wibibend; a mutual hndarstanding not » 

i kan a DU in this, Appen, and-I to submit, the” necéssary. materials, a nfutual 


ecognition .by the parties that a condition of' 
-would accordingly leave : the "question. Vines exist Push makes a decision’ impossible, 


n between the parties. as' request- . oía diplamatio silence with 16gard to & mutual 
"d by _ cross- appellants And; not«object-" , miçmtandmg [p 222, col 1] 


ed to by plaintiffs, except, of course, to Ian Aibitrator istos team d an. 
this extent that the mukarrarı astimrari ,' ‘ek a.variety of matters with the consent of partes 
able so lone as there ‘and ha-deliberately, or by an oversight, ahont 
grant is not resumable 5 the conbent of the parties, omits from his decia: 
survives any heir malé" of either, of the ' anything really materi], it 18 ‘sufficient’ to desires 
original. ntees. the award, because, ho derives his authonty only 
I would ,associate thyself with the :'from the consent,of parties and from the' moment 
dd d b m learned " Te pa outaide that consent, either by omitting 
3 Trotharot the instance of dee Vakil, . to de what they hava submitted to’ him, or 
rother 


"by: deciding someihing which they have not. 
defendants Nos. 1 to 3 that ircidental submitted to him, he ceases to be clothed with 


remarks or even decisions in the jüdg--- the legal aüthoiity from -which alone he derives 
. ments in this litigation must -not aE f ST M e col. 1 NEAR iip 
: taken ^as, determining the rights of de? “£m Course of events, wj ve 
fendants Nos 1 to '3 and Amarnath, soe he took | npon bum his oa pes i 
U be: poselb-e, or no longer desirable; either in tho 
„Bing nter se. These, may we view of the Arbitrator or in'the view of tho partios 
governed, by considerations. outwith the’ ;themselves, to demde any, EA r another a the 
matters ‘appearing, in or relevant to > Porta o ally su m1 s parties. am- , 
: ' bs at the Arbitreto sho ‘d d 
this litigation, and in particular it doek | EO ves. «x the d © A one, disregard 7 i 
not, appear, to follow from the fact, that” ,invaldata’t ‘the oar cou to bond detest [p ki ; 
because the tenancy -cannot.be, resumed ' coll] 
' while deféndant .No. 1 or. Amarnath, ree Arbitrator den not in He ition of an 
' survive, that. the other defendants or cidinkcy witiess | x retre, a u be oa 
even outsiders may not have interest. * atbıtrator ói miiia him to don un Oom ion 
therein. If ‘controversy arises  settle-^ x 


M ould bythe Judge himself and when: en arbitrator 
MEE Co M ı =: ppeürs before lum, he ought to exercise the 


severest pe control dnd circumspection ' 
(BD, ae Appeal, dismaseed. over the examination [p 221, col 1]. ~ : 


! "i O'Rourke y Commenoner f or Railways, ya. (ono 
m- MEC E 35A OM, OL J P O OT ete 


i yi T JA Phe" practice of ‘calling Arit kaa "indus t 
= s r E ^, erimmately, as though they were witnesses to the 
i 3 ‘ i z p ERA iae of fact, 18 not only an’ unreasonable ‘burden . 


pon the ‘Arbitrators and certain to lead to a: 
ALLAHABAD HIGH COURT. v ` Prat deal - of irrelevant :evidence, but it also" 





7 Ana toliad ,the Judge.uneonscigusly into a kind 
` Firer 2 E No. 162: 4 ot rehearing’ of the ie Ar itration, N EE ba be 
^ or 1 E. _ -Worse than that, because there 14 no appeal from 
Et Oed Henr Wan, t Bem id d Sede mg tr te Sa, 
en “| seve 
E Chief Henry and , A ' atternpta to take. that: pm Bat more’ that” 
Ta UJ tice Ryv ea. nir- her ought to exeroi severe control over the, 
: UBLICE 3 ;'' anterrogatories 01 tion of the, Arbitrator , 
Rav ` SahdB'La 'KHUB. LAL AND OTHERS” when summoned id] PS N 
_— ATs APPEARS so Ad ‘Arbitiator 18 a Judicial person in respect of 
COSTA Be the matter of which e has boen eppoiied (d 
+ sentatled to respect and ‘consi ue to. 
‘Lala BISHAMBHAR SAHAI axp ornins 'a person occupying that position, and his evidence : 
' © —-APPLICANTS—RBSPONDENTS | ought to be confined’ strictly to the points which 


- „are im the eyes of the ‘law materal as coming 
diction exceeded or not erercised—Consent ‘jof ‘trom him. Tieatis to say, any question ot. fact, 
partws—Arbiurato' as wriness—D of Court— upon some “evidence or allegation tending to, 
Examination ania an LN examination estéblish or disprove. his own miseondu 


uct, may 
+ Award— Minora parties’ be put'to,him 1f he is charged with migcandüct: 
The consent’ of the partes to ‘an ibis [pr 


224, col ? 
that- the arbitrator should leave’ certain tama ^ Where ds Ain aor. finds ‘a a fact, pa & party 
undetermmed may take various foims, an .ex-. dat übt or did don to gerta thin mgs, Hon 


» 2 ^ wif y - h ens D t 
` ^ à ts 


p keau d TAa FEE ‘i 5. oru Kan 
1 t2 > B 


a 


, 


4 


2t 


“by. way of examination by thie paties uncontrolled | 
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~if a finding of fact which a'Court of‘law canaot'go 
' * behind. [p 224, col 2] 
An Arbitrator may be'exammned upon the sourse 
of'procedure which ‘he has adopted,the material 
which he bas 'utilised m aniving at ‘his decision 
-and all matters affecting'the awarduteelf, tat 18 
to say, the awing’ up ofthe award, the pece of 
* papur-and so forth 
."to'the materials-of his decision, 'to pat: "o the 
“bacok af.his mind, and «to exmnine him as tc why. 
and how'he-m rived at & partigular decision, thould: 


ey 
by 


* he ‘immediately and ‘ruthlessly excluded as 
,. undesirable -[ibtd : 
S N^ M d aeng or Railways, (1890 


, O'Rourke à ¢ 
15A, G0 JA, 60L JP O7 03.L T '00, iel 
Wpon, — . 
Obiter — When tbe gaira an s a mino”, has 
- been properly appointed and the:mimor 1 pio- 
Pere AA in arbitration proceedings and 
^ fis: an 18 a'party to the award both in his 
^. own capacity and as ‘gua 


ig | , and-he cannot be hegrd to’ 


thidtgh ‘his ‘guardian 
i NA hjection which:thigtit ‘be open toim as 


raise arly‘o 


"minor on the ground that his mterest as anintant - 


has'nut been properly:looked'aftar, until'ha maches 


-majortty and rases`it in the ordinary way. [» 225,; 


-col 2]. 
a appeal from an order of the 
Subardinate Judge,-Ahgarh. - Y 
"Messrs “Iqbal Ahmad and Bales war 
Prasad, {forthe Appellants. f is 
Sit Tej Bahadur Sapru (with him 
Messrs. GulzartLal -and Uma Shcnkar 
"~ Bazpnt), foi the Respondents. ` 
.,:JUDGMENT.—This, is in many 
vayea lamentable specimen of the abuse 
ofa wülnable and simple piece of machin- 


E 


zery "which has been provided br the: 


Legislature, to enable people, if they. 
“wish to avoid Law Courts, to settle 
their disputes in a friendly way with the 


` assistance of friends and members of, 
their own brotherhood That is not to, 


"say that the legal aspect «of the iues- 
--tiong which have 
“ab have 'nót been admiral 
` “put nobody acquainted ‘with this Etiga- 
tion, or Jjstening to suh parts cf the 
case as have been relevant to ‘the argu- 
~ merit before’ us, can have'the slightest 


-- ` doubt that the two main parties-te this: 


proceeding, , namely, Khub 


arbitration f 
ai, were well 


“Lal nnd Bishambhar 


advi&ed' to seek: the: assistange of shree, 


© Arbitrators to adjudicate upon their 


ei 


conscientious and honest Arbitrators 
and that. in the main, it. would be 


INDIAN OASES, 


u 
Tho slightest attempt -o get'- 


rdian of’ ‘the muncr, the," 
"mwardas ‘binding on the minor foi the time being’ 


been argued tefore: 
sly handled, - 


? Controversy, ‘that they ‘succeedec. in’ 
» qbtaming apparently- gratuitously able, , 


| 


- difficult in ithe whole history of .arbi- , - 
tiation to find work which had ‘been ' 
"better done. It is heart-breaking - 
(except to thosé who régard quelling 
with members of their own famity and: 
litigating in the Law Gourts‘as án exist- 
ence "in itself) ‘to find that one':of 
these parties, aftey all this labour and 
expenditure -of ‘timé, andi usefülness 
and hard honest work, should ‘be so lost 
“ to ‘any sense of decency, as to try and 
. upset the whole arrangement ‘It does not 
= follow'that he is not entitled to succeed. 
“ Unfortunately it has been only too ‘truly 
said of the law that from time to timie 
' under its protection ‘knavery flourishes, : 
. but we are glad to say that the attack 
upon the Arbitrators in this case, and the ’ 


childish objections which have been raised -- 


to ‘this admirable award, ‘Have entirely 
broken down ' But the matters in’ 
dispute were substantial, and the pend 
of items, which had to be déalt wit 

. was considerable. How long the’ arbi- 
tration Piogeedings actually ‘lasted, itis 
imposable to say. But it would .'be 
equally impossible to conduct such 
an arbitration from beginning to’, end | 
without exposing the proceedings fo 


attacks, which iat any rate in'the' hands `' > 


.of,an able Advocate can be ‘made’ ‘to 
look formidable, until they have been ` 
pulverized by the: respondents on the 
other side, and there were, when this 
appeal was opened before us, a certain 
number of formidable points which 
were worthy of consideration in .the 
way they were presented ‘by Mr, Iqbal 
Ahmad. The ,appeal comes before' us 
in.& way which isnot unfamiliar. The 
.Judge, or tho: Arbitrator, .has not yet | 
been invented who “is able to satisfy 
both parties in a difficult and cóm- 
_ plicated controversy. He will probably: 
never be found in our -day and, there-- 
fore, when this award was published 
it was almost certain that oneor other 
of the'parties would be dissatisfied. Tt- 
would not perhaps be a yiolefit pre- 
sumption, to assume .that ‘the party,.' 


case, - has not ‘done quite so well’ 
as he hoped. Possibly ‘he hoped ‘that 
‘the other party tothe award would ‘be . 
_ the one to ‘be dissatisfied. But being 


Khub Lal, who is dissatisfied - an ,this-' 
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apparently dissatisfied, and, not-willigg. aside. legal, proceedings there would be 
to. accept thé’ :decikion of the Aroi-' Very. tew ‘decrees,’ which ,would, even 
trators, he indifectlg forced'his. opponent’ achieve absolute finálity.. This attack 
to take the neóessary.proceedings under: upon an Arbitrator for defective memory 
paragraplis,.20 and -21-0f.^the, Secónd' has'8 bearing. upon” something ‘which - 
Schedule'of the ^Oodé tó ‘hava!’ rhe- we-will have to, say hereafter. Butout . 
award’ filed as a decree and'made finally: of.these -numerically  .heávy attacks 
binding upon the ‘two. bránches Which havé been made upon the pro- 
of ‘the family. , Then .of course’ Sis, 'céedings of the Arbitrators- and'of their 
batteries’ opened fire” and'-'the' 'ugial ^" cónduct, ‘one of two' points. hav emerg- 
. ‘String of objections’ were ‘filed’ in^ ‘she’. ed in: thé skilful"handing: by, Mr. Iqbal 
Court below—too numerous, and sore of Ahmad in this Court which deserve 
them, .too.trifling to^ be set out in detail’. to. be, dealt with by .us and which 
here—and'a very, thorough enquiry was .nécesgitated our calling. upon, Sir, Tej 
held in: the-Court ‘below into’ ihe pro-. Baliadur Sapru: to put his' cliente view" 
ceedings of thé Arbitrators, who; as & | Of the matter, more out-of’ respect for, 
matter ‘df-course, were charged: with ‘the -points that were. raised, than for 
misconduct—apparently they would aot , any legal” difficulty which they. created. 
be real Arbitrators if they did ‘not.Jay ` A -detailed and to' some extent-micrés-, 
themselves open.to:sugpieion—and,varisus *éopie examination of'the: property which’: | 
other, technical, pointe were raised. „A, was-dealt with by the Arbitrators, and — '' 
great deal of evidence wag. taken, cin-. 
dud 


of the proceedings , ofthe. Albitratófé, 
ing “the ‘evidence of- well-kncwn ` snd ot tle award ‘does, disclose “that... 
“and highly respected -Vakil‘of this,Ccurt ^ certain matters, which were -originally ,'' . 
who happened to be the Umpire, end ‘intended to be disposed of by the: Axbi- > 
‘thé evidence of óné of his colleagues, trators, haya been ‘ignored or. omitted ' 
"Po ‘this-metier wé will refer again. aa’, from the: award,’ or as. if. is, sometimes. | 
moment., But thé learned Judgebefore .said, left undétermined. “Now ih, this.’ : 
' Whom’ thé matter came, after-apparéntly - cáge the, agreement between ‘the lawyers 
. & most, painstaking hearing; worte" an on either side about. the unciis is ` 
admirably clear and.domprehensive jirig-: 60.complete, that it is hardly necessary, | 
-mant diemissing -the objectichs,. and’ „to refer.to authorities. Itis agreed, ' 
ordering the award: to be filed.: Thare- on the one hand, that: ifan Arbitrator - 
upon -the usual appeal was filed;in shis ‘chooses to undertake the! decision: of a- 
‘Court. The,” memorandum; “oi. appeal -variety of matters with the consent bf" 
‘showa" that the proceedings. in the Ceutt ‘parties, and he delibérately, or ‘by | an 
‘below .had been in gubstance.an ap oversight; without the consent . of- -the 
from the Arbitrators’ decision, and that’ ’ partiés, omits from his decision any- 
an attempt, was being made: also “in: thing. really material, ib, is sufficient. to 
-this Cour) by way”of-appeal from -thé’--destory‘the award: The reason’ for that 
Court „below, to .continue the appeal’ is obvious. .We are discussing, -be “it 
fiom’ the Arbitrators. Asan example observed, an arbitration without the _. 
3 te kind of attack which. was being ” intenyentionof the Court. The Tribunal 
miadé upon.the proceedings, it "is" in- derivesitsauthority only. from fe consent ' 
ieresting'to note ihnt.the 6th 'groind of thé .partief and’ from the. moment 
asks this Court to set aside the award" when-it goes outside that.consfri,éither ' 
upon the ground. that Mr. Panna Tal, Vail. ; by.dmitting to. decide what, they hnvesub- 
High Count, was suffering from. defectives mitted to him, ox by deciding, something 
memory with regard to something which ,which they have not submitted. to ‘him, 
De, ha Suada about somebody or he-censes to be clothed with the legal 
another's house, à matter which.he ‘authority’, from: which alone “he derives 
‘must have desired to. forget -as soon. “his juriadiction., About that there ‘has 
as. possible. and, now had. nothing #3 do, “been, no ‘controversy before us; Simi- °° 
with for several months, ‘Ifa defective larly there has been no. controversy with 


„memory is to bea ground for seking. regard:to, a corollary. : which , follows, 
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C Ifin the course of events, which ha~ehap- and who,-as- they: were ~: lving their ' 

ed since -he took upon'him hig,office, services freely at great sacrifice to them-, ./. 
-it has become impossible, or no longer selves, buld hardly be‘ expected. to `. 
desirable, either- in the' view ef the make the necessary jouineys. &nd* to- 

/ Arbitrator or in thé view cf the «undertake the , burdensome “task of , .^ 
' parties themselves, io "decide ary ong: ‘collecting, assessing, dividing and appor- ' 

* ‘or another of the points originalEy sub-' tioning' these factory implements, or 
‘mitted, and the parties themselves whether the parties themselves antiei-' 

, realise that the Arbitrator should dis-. pated, the objection which was certain .' 
regard that point, the defect which would to come sooner or later from the arbitra- 
otherwise invalidate the award, 2esses ` tors, by a kind of tacit understanding, 

7 to be a defect To take a simple which is only to be expected of reason- 

' illustration, if the matter in dispute able business men, the Arbitrators were " 

“ werean elephant which had died (a thing given to understand ‘that the facto "CHOR 
which really happens I think to elenbant) implements were ın themselves so trivial, f ur 
in the course of a dispute, ib world be ‘orat any rate ‘the dispute with regard - 

: absurd to éuppose that an award coild be to them so minute, that they need not 

, -upset merely ‘because an Arbitrator failed trouble their heads about them. Nobodv ; 

-* to divide among the parties the elephant «we imagine was better pleased by this 
which was dead and buried before the decision than the Arbitrators themselves, ^ 
award was issued. Jt is not necessary, except possibly the Subordinate Judge 

' as we have said, to, go through the’ who might be asked to hear an appeal’on ` 
' authorities which Sir Tej Bahadur apru, ihe question as to whether these imple- 
.- riglitly cited from the. Englist and | ments had been fairly divided. Another . 

~ Indian reports establishing this proposi- illustration is what we have described 
tion. There are several items in this, as the diplomatic tacit understanding. 
case which the Arbitrators hava left, There was an unfortunate skeleton ‘in 
undetermined. The learned Judge with. the family cupboard Skeletons in cup- 
to, those of any importance .has boards may be prefectly innocuous, but™ ^ 
found that that was done with the sometimes, when: they are galvanized in 
consent “of the parties. There was to activity, they may become extremely 
abundant evidence upon whick he troublesome, and this skeleton appeared 
‘could come to that conclusion, and “to belong ‘to the latter class ^" There 
'"wo see no reason to interfere with . was a house which has been left severely 
..i&. The consent for such a purpose may . alone- by the Arbitrators. The, evi- 

“take various forms: an expressed with- dencé is clear that the Arbitrators were: 
‘drawal, a mutual understanding: not to “given to understand that no decision 
submit the necessary materials, a mutual could be arrived at with regard to this 
recognition by the parties thata condition „house without opening the door of 
of things exists which make a decision the cupboard,'and letting the skeleton 
impossible, or & diplomatic silence out, and it was agreed by one of those 

-~ - with regard toa mutua understamding. tacit, diplomatic understandings . which, 
‘Almost every one of these illustretjions are so much more frequent in real life | 
exists here. Two admirable illustretions ‘than in legal agreements, “that the: cup 
occur inthis particular case, one which board should be kept closed, and.'tha ,. 

2 ressed upon us by Mr, zqbal nothing should be said about the house. 
Ahmad, and one which was not Tt so: and nothing was said'about the house’ 
happened that in this wealthy family , That point is clearly covered by the, 
there were implements or acceseories, principle relied upon by Sir Tej Bahadur: i 
wonnected with indigo factories, hich, Bapru, namely, a.point left undetermin- | 
were scattered, difficult to value, impos- ‘ed by the consent of parties, and if 

e sible to divide, and, altogether a, there is one thing about which Khub. ' 

^ troublesome item to handle. Whsther "Lal isto be congratulated in this case, .. : 

.: the objection came from the Arbitrators "it-is' that he. preferred it ‘should be ., 
‘themselves, all of whom were lawyers, - left:undetermined., Another -formidable ', 
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point raised by:Mr- Igbal' Ahmad was: decided in the only way in which it wa 

the question of the two villages, which? humanely possible for the Arbitrator * 
certainly gave us a great deal'of trouble: .to-'decide. One or two other’ points 
In substance what has been done about which would have been of great inferest 
these two villages is this. -Strictly? were raised: by Mr. Iqbal “Ahmad, but 
speaking it was the duty of the Arbitra-, we have come to the’ conclusion that his 
tors ‘to ‘divide. these "villages as- client'is prevented. ftom raising them 
they were in the zemindari ‘held in*-in this -Court as they were not proper! 

common and -recorded ‘in the revenue. raised in the Court below; This mue. 

papers of a'Tahsil-whióh remained: un- suffices for’ the disposal'of'this appeal, 
divided, and although with regard to ' bul-it leaves two matters untouched 


ithe -property relating thereto the partie& which we feel we cannot entirely ignore: 
approved of the, agréement which. the “ (1) a simple’ and pleasant "task, ‘(2) the 
Arbitrators’ adopted, and although thè other‘not, 80. pleasant and soméwhat 
Arbitrators „were. prepared; and indeed, dificult.» The ‘first task is this, that we’ 


‘carried, out’ declaration - of? right as, to «think ws:ought to 'exprese'cur admira- 


the rateable shares: of both parties cors., tion for the way in whic r this arbitration 
‘responding tothe type: of decldratian ;proceeding has; been carried dut as well’ 
contemplated by O. XX, r.18, the view:;as for the way in’ which it. has been 
of Mr Panna Lal Umpire, es expressed "handled by the Judge 'in” the Court 
in the. box, was that it waa -practically’. bélow,* and : by"the gentlemen who have 


impossible if not absolutely, impossible . discussed’ it before us "during the last 
and'there is'no difference between prac- two-days.. Ihave some experience of . 
tical and absolute -impossibility so farè agreements, of reference, and. I ‘am 


‘as an-Arbitrator in a matter ofthis kiñd' bound'to say tliaí I have seldom seen — 


: ip concerned: tó: go over the ground” oné, which seemed to'me more admirable, 
: and to make the nécessary “partition By. than that’ which Mr. Panna: Lal'pre- 


‘metes and bounds. Therefore, they did- pared for the' parties in’ this arbitration: 


what they could, ‘and-did not attempt (I have no’, experiénce of large- arbi- 
to do: “what they realised they could not, . tration proceedings, but we botH of. 
and by way of explanation .or possible wus feel: that in ‘this matter all the 
“justification of the, excellence -of ‘their Arbitratoig must have devoted’ them-. 


decision, Sir- Téj ‘Bahadur ‘Bapru haa’ selves with -extraordinary industry, and - 


‘produced in Court'for our iüspection :on the whole with unparalleled ' success 
the' result of-the ‘partition; which has ‘to ‘the preparation of a clear document’ 
actually been carried out by thé Revenue. ‘which should successfuly record the right 
Authorities with all their experience and" of the parties for all time, and in spite.of 
knowledge, leaving us to draw’ a lurid’ Khub Lal's dissatisfaction, we think, 
picture of what’ would. have “happened, both parties ought' to he- grateful to the ' 
if Mr. Panna Lal'and* his ‘ colleagues." ‘Arbitrators’ for'tbe way in which ‘they 
had even endeavoured to: dd ihe same" have \done,their work. In our view the ' 
thing their failure to do’ which, Mr. learned Judge has ‘handled' the: matter . 
Iqbal Ahmad suggests, has invalidáted' in,the' Court belów with one excep- 
these proceedings. It' is difficult fo mee non admirably. The ‘exception is’ this: - 


, how anybody would. have profited by “and after-wwhat:-bas* been said’ before us 


that proceeding: We think that Bir Tej:.'in'argument we think ‘we ‘ought not to 


N 


Bahadur Bapru has'put the proper con- . pass the matter” over without some ob- 


' struction on these proceedings. Mr: Iqbal 'servation.: Asa ‘matter of policy it is 


Ahmad's. contention naturally made was"'obvious ‘that if arbitration ig’ for the 
that there was no cléar evidence ofeonsent , general benefit-of -the community im 
by the parties to the omission’ Bir Tej,'india, it can only become’ so by bein 
Bahadur Bapru's answer is ‘that he does putin the'hafds of men of position and 
not suggest that this wasa pointleft unde- “ ability, and if it is to become, as we are 
termined by the consent of the parties.” ‘afraid it has to'a large extent, & recog- ' 
Rather wasita point-which has-been: nised practice the moment: an. award ‘ig 
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best to please: the parties, and ro drag 


“them, before a ; 

amine „ag, Wit ane have; 
GA ye suggestions: flung at them, the | 
‘thing will-become 60 ee a3 to be, 
almost, impráeticable. Bub it is not 


'. merely ag a matter of policy: that we 


wotld.mention it. As. a matter, of law it 
should be clearly .undérstood by the 
.Oodrtá below that an Arbitrator is not 
Pn. the position of an ordinary vitness. 
All those concerned 1n this case recog; 


nise that & deal of the examination 
torwhich Mr. Panna Lal was „submitted 
as. Umpirè was. quite unjustifiable. The 


Judge ‘could’ not, stop if because Mr. 
Panna Lal'&'evidence was taken cn Com- 
.miseign. But if the principles governing 
the ‘competerice of Arbitrators are clearly 
uhdérstocd it isobviouk thata Judge ought 
‘never to issue, a, Commission to. an Arbi- 
trator We are not e. ic go the | 
length of Sir Tej Bahadnr Bapru'ssugges- 
tian that a Judgé ought not to' summon , 
‘an arbitrator without an affidavt as to 
What heis required.té say, but he certain- 
ly pught not, to submit an, Arbit-ator to 
a Toying Commission by way of'- ex- 
‘amination by the parties uncon- 
‘trolled by the 
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without deciding that a Judge cannot’ 
telase the issue o D | 


before; him, the Judge ought te 2 : 
and; - 
inati The 


reat deal of 
o tsnds'un- 


d-of rehearing of eae 
‘Arbitration. '.Nokbing can. be wcrse than 
- that, because,théfe is.no appeal Trom an. 
arbitrator, andaJudgeought, Lom the. 
first. severely, to discountenance any pio- 
ceeding which, ,attempts e to teks thot 
form. But more than.that -he- cught to 


SXercise. & severe control over the inr 


térrogatories or exam: 
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mination ‘of’ the- os 
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Arbitrator when summoned.” An Arbis, 


trator is a judicial person in respect of, . / 


the matter of which he has been appointz, 
ed. He is entitled to the: respect and 


-consideration due to. & person, occupying; +. ` 


nk: 


at position; and his evidence ought to’ 
Yani strictly to the pointe which ' 


sare in 'the eyes of the law, material äs 


coming from him. That is,to say, any’ 
question of fact gupon some ‘evidence: or 
allegation ténding to establish,or dis- 
prove his own misconduct may, no doubt, 
je put. to him if he 18 charged: with mis- ' 
conduct. So with regard to Mr Iqbal 
Ahmad's contention in this case, his 


‘failure to decide the points submitted to ` 


Him. Bo too. with regard. to the with-’ 


“drawal by” the parties of, pomts’ origi- 
nally submitted, bearing’ this in mind 


that Bir Tej Bahadur ‘Sapru. was right 
when he argued’ that.where,an Arbitrator- 
finds as a fact that a party did. withdraw 
of did.agree’ to certain things, that isa 


“finding of fact which a: Court of Law 


cannot.go behind: In short an, Arbitrator 
may, be examined, upon the course of. 
‘procedure which he, has, adopted, the. 
material which he has utilised in. arriv-. 
ing af this decision and. all matters. 
affecting the award itself, tbat is to say 
the drawing up of the award, the piece 
of paper and so forth, The slightest at-, 
temptto get to the materials of his:de- 
cision, to get to the Back of hie.mind, and 
to examine limas to why, and how. he , 
arrived at -a` particular decision, should 
Be immediately and ruthlessly’ excluded 
asrundesirable. We think. this view is 
fully.supported: by, a dictum: to, be. found 


, quoted’ ih the judgmentof Lord Watson 
- in the’case of’ O'Rourke v. Commissioner- 


fio Razlways (1) quoted from-a judgment 


"Gf Eart Cairnsiin a previous authority. ` 


in the House of Lórds: “He (ie, the 
Arbitrator or Umpire) was properly asked 
what Had been ‘the cowse which the ' 
argument, before him had, taken—what 
elàim8 were made and. what claims were 
admitted; so thal we: might be.put in 
poreon df the history ofthe litigation 
jefoe the Umpire up to the time when 
he proceeded, to. make his award. But . ' 
thére it appears to. mé the mght of ask- ^,^ 
(1) (1890) 18 A. @. 371; 50 L. J. P.O, 


beat 
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ing questions of the Umpire ceased.” In 
our view that isa short and comprehensive, 
statement of the liábility of an Arbitrator 
to be questioned in thé presence ‘of ‘or 
by the Oourt with regard to, matters ' 
allecting the award, and we'trust that 
Judge before whom ‘this direction of ours* 
may come on. future occasion, will ' 
&dhere'.to that prittciple. Strangely 
enough ' the learned - Judge for whom one ` 
has pront sympathy had clearly in his 
min 


, Supported by authority, the rule . 


that a. Judge has, no business, in: án 
application of this kind to sit in' judg- 
ment òn the decision ‘of the. Arbitrators 
But nonetheless in A long passage a 
portion of which -precedes his correct . 
declaration of: the law and a portion of 
which follows closely upon it-the learned 
Judge was. engaged in an analysis of the . 
accounts and the decision of:the Arbitra- 
tors upon-the' accounts: which “we: are 
satisfied must have caused him hours of 
work, VAS Se Mu 
The appeal must be dismissed with costa; 
: ning in this Court'fees on the higher ' 
scale, "8 
Inasmuch as Mr. Iqbal Ahmad has 
pressed upon us with great earnestness ,. 
objection to the: way -in' which ‘the 
Arbitrators, dealt with a specific piece of 
roperty which had originally been in this 
famil y and indeed still belonged 'to-the 
family in one. sense though, undoubtedly 
impressed with a trust, either expressly 
‘or ‘impliedly, ‚created by the deceased 
head.of the family. we willadd a word or « 


two about it although we are bound’ to say ;. 
that it was not open to Mr. Iqbal Ahmad .' 


to argue .it here We .agres with 


Sir Tej Bahadur Sapru’s ‘construction ` 


of the decision of: the Arbitrators 
that’ it was not a new disposition, of. 
the property, but, merely a temporary 
and- no doubt admirable arrangement ' 


for the provisional treatment of the’ . 


property One way of putting it is that 
' 1b was not, às suggested by Mr. Iqbal’ 
- Ahmad's client, an alienation at ali. Nor 
is therethe slightest foundation for the 
suggestion of any impropriety on. the. 
part. of the Arbitrators, with the consent 


of the parties, to take part in’ the general :- 


' administration’ and the provisional work- 
ing of this property, through a committee: 
15 l zi 


t 


< INDIAN oasiig,. i 


of Appeal, : 


$i 


D 


pis 


4 
t. 
[E 
" $ 
LAN. 


to which they belonged. Mr. Iqbal Ahamd 
“pressed upon;usthat as representing the 


minors, the grand-children of Khub Lal 
who could. not speak for themselves, he 
wasentitled to object to this , part of the 
‘decision, although Khub Lal himself 
could not, being su: juris. We recog- 
nise that “it, is . somewhat. unusual, 
and-perhaps hard on. Mr. Iqbal Ahmad, 
that we! should rule,him estopped from 
raising. the -point because he had 
‘not raised it adequately in the-Oourt 
below ‘and at:the same,.time that we 
should decide against the point in the 
course of observation in our judgment. 
.But we would merely add this, in regard 
‘to the interest ofthe minors, that in our 
opinion, «though it.is.not necessary for. ys 
to arrive at ‘any decision on the point, the 
guardian having been properly appoint- 
“ed and the minor properly represented'in 
this ‘proceeding, and the guardian having . 


7 Doen a party to the award both in his own 


capacity.and as’ guardian, the award © 
must be binding upon the minors for the 
time being through their guardian, and 
they cannot be heard to raise any objection . 
which might be open:to them as mirorg or 
the ground that their interests‘ as infants 
have not- been properly looked after 
until they reach majority, and raise it in 
the ordinary way, and when if ever they 
do &o they will doubtless be reminded if 
ithey are not at that age already keenly 
conscious of the fact themselves that the 
arrangement which was arrived at was - 
one which received the unanimous and 
almost enthusiastic approval of all” those 
ho | were sur. juris ‘and who were. 
peat able “to judge what: was not in 
the general interest of the family and. 
‘of ‘the ‘minors themselves, and also the 
‘approval ‘of. the Judge before whom the | 
matter came originally, and of the Court - 
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. NAINAPILLAI v. RAMANATHAN, 
° PRIVY COUNCIL. ' 
APPBAL FROM THE MADRAS Hian CoznT. 
December 14, 1923. 
` Present:—Lord Shaw, Lord Qarson; 
Sir John Edge, Mr. -Ameer Ali and 
‘Sir Lawrence Jenkins 
A. B. N. NAINAPILLAI MARAKAYAR, 
BINOE DEOBASED (NOW RBPRESENTBEL BY 
* '* A.B. N. SHEIK MUHAMMAD 
MARAKAYAR AND OTHBRS)—À PPE.LANTS , 


versus 
T. A R. A. RM. RAMANATHAN ` 
'OHETTIAR AND OTHRRS—REBSPONLENTS. 
GOPALA THEVAN AND ANOTE2R— 
APPELLANTS 
versus, 
on A. R. A. RM RAMANATHAN 
OHETTIAR AND OTHSRS—HESPONLENTS. 


Landlord ‘and tenant —Ejectment. sutt—Plea of 
permanent tenancy—Onus 


successor — Tenant—Adverse 
tam! vernacular terms, aw "n be aeled 
upon ^ 

When in defence of an ejectment suit & ‘tenant 
of landa sets up a permanent tenancy, the ‘onus 
of proving that he has such a nghi 15 upan, hm. 


[p. 287, ool. 2] 

Secretary of State for India in Corneil v. 
Luchmsswar Singh, 16 L A 6,16 O 223, 13 Ind. 
Jur 10, 5Sar P O J 215, 8 Ind Dec (e.s) 147 
p O) and Seturatnam e v Venkctachala 

oundan, 58 Ind. Cas nt 7 I A. 76, (1320) M. 
W N 61; 27 M L T. 102; IL W 309, BM. L 
J 476, 22 Bom L. R. 578, 18 A. L.J. 107; 43 M. 
587, 250 W N 485, referred to. 

A permanent right ot, occupancy in land ia a 
right, subject to certain’ conditions, of & tenant 
to hold the land, which he occupies, permanent- 
ly It 15 ahentable and in some places may be 
a transferable right This permanent right of 
occupancy may only be obtained by a tenant by 
custom, or by a grant an owner of the 
land who happens to have power to grant sucha 

EE or gader an Ani of the Legislature. Tp. 227, 


The P ai bian, in favour ‘of a pecmanent 


' tenancy ımphes that there 1s giound for infer- 
nig tthe tenure was, always intended to be 
always was hereditary, ~or that ıt acquired 

that character by subsequent grant. 
eSumption in favour ofa transaction assumes its 
regularity, ıt cannot be made in 
which oftends legal principles [p. 232, cole 1 & 2] 
Satya ori G v Kariuk Chandra Dass, 1 
Ind-Cas 506,15 O L J..227, 16 OC. WN. 418, 


relied upon 
When &tenanoy in the. Presidency of Madras 


commences under a terminable contrast there ja c 


TEBAN CASES. 


But a pre-, 
favour of that’ 


3^ poa, 
nothing to prevent ‘the landlord from ejecting 


"Seana Pena. ems Seema Moyen 232, col 2) 
ea Pena Reena Seena May Chettwar-v. 


Pillay, 3LI A 83,27 M 301, 8 C. 
WON icai 14M .0 J BET 


T 200, 8~Sar P.O 
(P. e 


“No tenant of lands are any right to’ a - 


permanent ninoy 7 y by 


teori pisan a them sgam 
landlord from why he ds the lands. [p. 233, 
ool 1 


M vrao Waman Saundalgekar v. R 
, Venkatesh SEC: mde, 74 Ind. Cas .302, 
1005, O5; (1029 ee: W.N 680, (1923) 
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7 B 798, 

N 857, OL. W. 248 Ae O, relied 

is a Tamil word which signifies 

a a as. (ie 

from the ‘a7 in the 

produce of'-the land Prag" Melvarem * 

“which is sometimes designated as. “Melvaram 
[p. 228, eis 1&2] 


Mr c diarani" 


Burydnarayana v Pata Ind. Cas. 689; 45 


anha, 
LA 200,41 M 1012, 95 M. 
9 
158,10 P.L R. (P. 0) n 
1 


8) M 
Upadrauha V - 
romudu, 51 Ind Cas 304, 46 L A. 1 
725, 31 M. L. J. 42; 31 Bom. L. R. 995, 26 
1755, 300 L J. 41.10 L W. W. 
N 129; 43 M. 166, EUREN O) 18, referred 


A publie temple isa religious institution, and 
is recognised in, law as a cal but 
at can act only eg who have nae 
ity to act for it ey can act for the templ 
only within the scope of their authonty - 
position of the at, the manager or i 
-trustees ofa temple, 1s, so far as their power to 


deal with te endowed lands of the temple 15 
concerned, us to the position of a Mahant 
concerned  anulogona ko We pani med anda of a 


mutt They can sell or mortgage the endowed 
‘lands of tha temple 1f there 18.an actual 

and unavoidable n eget "gf ‘the: tenple. to do 
so, bnt the necessity would have to be proved by 
those who alleged that it existed Except in a 
case of such unavoidable necessity the shebatt, 
the managers or the, trustees of a temple, or the 
Sees of a mutt," have no power to sell or 


Maharanee Shibessouree Debia a v., Mothooranath 
A 13 M.I A. 20 Rar prO 13 M RPO 
18, 2 Suth P.O J. 300, 2 528; 20 E. 
R 552, Abhiram Goswami Yohan v Shyama 


Charan Nandi, 4 Ind. Cas 440, 361 A. 148, 36 
6. 1003; 100. L. J 284, 6 A. L J'857; 11 Bom L. 
R 1234, 10M L. J. 53; 14 O W.N. 1 (P O) 


, Palanioppa- Ohety v. Deieesikanong Pandara; 
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can- 
aot be acted upon by Privy Qouncil. [p 25, œL 


' “Beena Pena Reena Seena Mayandi Ohettiyar v. 


Chokkalingam - Pillay, 31 I-A 83; 27 M 291; BO 
W.N 545, 14 M. 


L:J. 200, 8 Bar. P-O. J. 

(P. 0), t 7 3 P 
Consolidated--appeals - from decrees 
of, the Madras, High ‘Court (Sadasiva 
Aiyar and Napier,’ JJ, sin “A. & 
Nos. 248 of 1914 and^115 


. from decrees of the Court of the Subordi- 


nate Judge, Tanjore, in O. B. Nos. 40-and y of proving that he has such right 1s upon 


42 of 1913, dated the 24th April 1914. " 


> 


Sir G. Lowndes, K. C., and Mr. Narasim ` 


kam, for the Appellants. 


Mesers, DeGruyther,.K, C, and -K.. 
Brown, for the.Regpondenta, 
, ' JUDGMENT. : 


"Bir John Edgé.—These are. two 
consolidated appeals by» defendants. or 
their representatives from decrees, dated 


the’ 22nd December, 1916, of the High - 
dismissed two , 
‘dated the ' 24th: 


Court at Madras, which 
appeals from dec: 
April, 1914, which a Subordinate Judge: 
of Tanjore had made in Original Suite 
Nos. 40 and.42 of 1913 in favour of the 
plaintiffs for thé ejectment,of the defend- 
ants from ‘lands, including. groves, in 
Tanjore and-for‘mesne profite. ,' — 
The plaintiffs in éach.of the suits, wera 
five of the six trustees of the Mantra- 
Roe Temple 'in Kovilur, in 


anjore. "That temple will hereafter be. 
referred to as‘“.the Temple." The sixth. 


trustee, who was: made a defendant’ in 
each suit, did not interfere in the çon- 
duct of the suits., It will be understood 
that when, later in this judgment, the 


‘defendanta are referred to, the, reforerice .: 


. property ‘of the 


E, 


" they -received notices to quit. 
'. defendants admit that the melvaram 
- Tights.in, the ,property in question- are 
vested. in the , Temple, but their. case 


arid 116 of 1915), 
dated the 22nd December 1916, printed. 
as 4l Ind. Cas.788, dismissing appeals, 


‘land int India is a 





P oy 


, is to. the.dafendants other,than the:sixth 


‘The lands-in respect of which a decree 
of ejéctment has been made in each suit 


: are part of the village .of Mangal ; in 


Tanjore, aid are part of the endowed 


puted that.the defendants were,tenants 
"of, the Temple of lands to.which the 
suits relate, nor is it now disputed P 

he 


is that the: kudivaram rights. in-that 


|, Property are.vested in them and never 


were, vested.in .the Temple, and they 
claim that they have permanent rights 
of occupancy in the lands under section 
6 of Madras Act .I of 1908, and also in- 
dependently of that Act. 

It catinot now be doubted: that when 
a tenant. of lands in India in a suit 


sete up a'defence that he has a right of 
Permanent tenancy in the lands, the onus 


‘the: tenant. In . Secretary of State for 
India v.. Luchmeswar Singh (1), it was 


' held that the onus of proving. that they 


had a ‘permanent right of occupancy in 


emple. It is not dis- , 


' by his landlord td eject him from them, ` 


lands was. upon the defendants, who . 


` alleged it' as a defence to a suit by 
“their landlord to eject them, and that 
: proof of lon, 


occupation ata fixed rent 
.did not sati 


in a. suit by their landlords for the 
ejectment of. the defendants from lands 
in & ryotwari District in' Madras, the 
giving of notice to quit not being dis- 
puted, it was held that the ‘onus of 


' proving that the defendants had rights 


of ‘permanent ocotfpancy was upon them. 

ls ‘permanent right. of'oceupaney in 
right, subject to 
certain conditions, of a tenant to hold 
the land permanently which he. occupies 
It is a heritable ' right, and in some 


M 


161 
b 215 


A 8; fe O. 225, 13 Ind.-Jur 10, 6 Sar, P. 

8 Ind Deo [v 8) 147 (P O) 

Ind Oas. 117, 471 A ,76,. (1920) M W. 
108, liL. W 300; 38M L 
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that onus; and in Setura- - 
“than Iyer v: Venkatachala' Goundan (2) 
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R, 578; 18 A. L. J, 707; 43 M 507; 
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- places it possibly may be transferable - 


by the tenant to a stranger That 
pernañent right of occupancy can only’ 
e obtained by a tenant by. custom, 
or by a: gran 

land who 'happens to have power “to 
. grant such a right, or under aa Act of 
the Legislature. No custom by which 


the defendants could have obtained a , 
' right of permanent occupancy i& alleged f 


or proved in these suits 

Their Lordships will first zonsider 
whether the defendants have proved that - 
they have rights of permanent occupancy 
uh er Madras Act I of 1908 in tne ands 
- in suit, and then whether they have prov- 
ed that they have, otherwise than under 
that Act; rights of permanent oczupancy 
in the lands, 


Unless the endowed lands of the Tem- . 
plein the village of Mangal constitute an 


"estate" within the meaning of that term 
in Madras Act I of 1908 that Act does 
not apply to them, and the defendants 
are not tenants with a Tight of 'perma- 
nent occupancy under section €:of the 
Att. An “estate " i defined by ection 3 
ofthe Act, which so far as it is material 
in this case is as follows :— 

"9. In this Act, unless there 5 some- 
thing repugnant in the subgect or 
context -— 

* + * * 
, (2) "Estate" means 
* c * : * 

(d) any village of which tke land 
revenue ‘alone has been granted in inam 
to, a person not owning the kudivaram 
thereof, provided that the grent has 
been made, confirmed, or recogrised by 
the British ‘Government, or any separated 
part of such 

‘The term eudvaram” is not defined 
in the Act, but, as was explained by 
the Board in Suryanarayana v. Patanna 
(3) "kudiwaram" is n Tamil word which 

es a cultivators share i 


produce of land as distinguishel from' 


the landlord's share in the produce of 
the’ land received by mga as renz, which 


ie 585; 21 Bom, L. R. vocis 


t from an owne? of thé: 


Dim ass 5 


is Simak an “desi a ated s as, pin 
Bee also Upadraishta Venkata ‘Sastrulu : 
v. Divi Setharomudu (4) where it was. 
mentioned by the Board that the 
"kudwaram" ‘pr "kudivaram interest,” 


as it is called in.section 8 ‘ofr the Act, is ' 


in fact a, species of tenant right or right ^ 
of* permanent occupancy. 


It is the plaintiffs’ case, that the village : 


of Mangal including the melvaram and 
kudivaram rights-in it, was at some time 
before 1723 granted as an endowment to 
the Temple by the then Raja of Tanjore, 
subject toa yearly payment in cash: to 
the Raja, part of which he remittéd to’, 
the Temple as an allowance for. „the ` 
‘maintaining of pooja at the Temple. 
,The grant, or sanad, has been lost The ‘ 
“Raja of 1723 had recalled the grant; but 
had continued the cash allowance’ to 
the Temple. In -1723 the managers of 
the Temple complained to the then Raja’. 
of Tanjore that the allowance in ‘cash 
wes insufficient to’ maintain- the ‘pooja 


at the Temple, and thereupon the Raja - 


granted'to the Temple a sanad which as 
translated is:as follows :— 

“ Rokha Dafter Karkoon. Ta: (Taluq) 
Kovil Kottay. . (illegible) Kadoorambh. 
-On Thursda; thirtieth. 
` Sobhankruth Samvatsar, Soorsan : 
Arba Isarin Muyu Alph .(1124), 
Vedarania, on the auspicious occasion 


ear 





* of the solar on aes Tilai Naik Bhendariy 


residing at Vedarania’ came ‘before 
and made a, .Tepresentation ' as follows : 
"That the mohim (allowance) —account 
of the Divani pos "Treasury for. 
pooja worship) of the ,Devastan Kovil ' 

ottay is very insufficient, that Nakshi ` 
Gootga (Rokkaguthakai) village was: 
being carried on for. the Devastan 
from the beginning and thereby daily 


worship, special worship, and, car- 
festivals used to be performed. . Has 
been made Sanjayath. For this 


reagon, God's worship and. cochavams | 
are not’ being.performed. as “before and ` 
‘car-oochavams and special oochavams 


have remained’ unperformed. Hence,His . 
, Highness willbe graciously pleased E pen, 


Cap Cas 304, 4b T A 193; 17 ALL J 
37M L J 42 


175; Sry eT 
13N RUV P.L 


43,. 21 Bom. L. R 855; 26M LT. ! 


10 L.W. 633; 24. 
0)1 


WEN. 129; 
Ls R, (P. Pru 


e- 


bv 


Vaisak Bahoolam ` 


at o. 
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. Gootega village for the’ God and for" 


oro t Dex gd 
" 1 E 


UN 


“Vol, 83] — | 
QNAINAPILLAI V. RAMANATHAN. ' : 
mit to'be carried on as: before the ‘Nakehi 


this purpose an order should be issued.” 
To this.effect he made a petitiom 


way of favour’ has ordered the Nakshi- 
Gootaga ‘(village)’ to be carried on and ` 
‘has approved’ of the berij (dasessment). 
This permission is dated .'. .. (torn), 
Ramjan. From’ thé ' year aforesaid "the 
Naxsbi Govtaga (Rokkaguthakai) of the 
Manje Mangal village including the. 
nanja and punja landg& has been given ; 
to) Sr. Buddhi-pradeswar Swami {oft 
ovil Kottay on the ‘annual (payment) |' 
of Chakras 125—the previous Gootaga, 
er amount) being “100, one hundred ' 
hakres and the present increase being , 
Chakras 25—in all, Chakras one hundred 
and twenty-five. Out of this famount)-, 


Jet credit be given for Chakras, 72 - 


‘seventy-two, per year for the Mohm—'' 
Divani's (Government's) Mohin (allowance: .'" 
for worship.out of the Gootaga (lease 
'amount) and let the balance be credited . 
in. the Divani (Treasury), from iime.tc 
time Matters should be conducted im." 
this way from year.to year. . Let a copy 
be taken’ and Jet the orginal sanad be 


returned to the Sthanik. Pa. Hoo. Ps’'. 


. (legible). Hajrat Rajesri Sir 


' Row Naming Row Peshway' Prepared ~ 


.'Gootg& (Ro 


tae Pi 


date 1 


(illegible). . 


mmenoad. TE Pye 
The: grantee of the: sanad 4s, the’ 


` Temple, and . the village "which in the 


sanad of 1723 is described as the Nàksh- 
guthakai), village: is, he- 
yond doubt, the’ village ‘of ‘Mangal 
Rokkaguttaghei, another spalling of,the 
vernacular word Ro thakai, means 
according to the ‘Manual of the District 
of Tanjore, an “dssesament, also’ Area, 
at favourable rates, either from favour | 


or as an inducement to reclaim waste’ ’” 
‘(See p. 487 of A Manual.of the District of 
"Tanjore, compiléd under the orders’ ol 
. Government, printed ‘st 


Madras, in 
1883 f V 
‘Ini 1724dan officiel memorandum wae 
sent;to the State Officer of Kadaramban 
which mentioned the petition upop.which. . 
the sanad of: 1723 was granted’ and 
continued thüs — 


"An arz -was therefore submitted 
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allotment‘ made for the Surkar 
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"praying. that Saheb Avargal: would be < 


leased: to pass orders for continuing the 
okkaguthakai village as before and 


i ‘Theré- “thereupon an order ‘was passed accord- 
“upon, His Highness being “pleased by’. 


ingly for treatmg Mangalam village inclu- 
sive of nanja and punjaas, Rokkaguthakai 
village, for 8n Budhipradeswaraswami 


‘of „Kovil Kottay, for 125 Pons per annum. 


Berig -fixed therefor is as follows :— 


‘Previous guthaka, 100 Pons; increase 


now made, 25 Pons; .total, 125 Pons, 
It was granted for this sum.  Out'of 
this ‘sum, 72 .Pons .being the nos 
0630. 
Mohini-shall be remitted, and the balance , 
Of beriz credited to the Sirkar. This 
shall’ be followed every year. The . 
original sanad shall he returned to the 
Btanikar after taking a copy thereof. 
E " (By order of Huzur ) 


“Seal of M R. Ry. Hazarath Sıva Rao 
Nurasinga ‘Rao Peighwa " 


- There can be no:doubt that the sanad 
of 1723 was granted, tho only question 
as to ibis, what doeg it mean? . ; 
' That sanad of 1723, in their Lordships” 
opinion, . purports to re-grant to the 
Temple allthe lands of the village ,of 
Mangalas a religious endowment of the 
Temple subject to the assessment men- 
tioned in it, and the effect of that wre- 
grant was to pass to the Temple all the 
melvaram aid the kudivaram rightslin 
thé village. -The Temple had, obviously, 
been deriving from the village under 
the original’ sanad an income sufficient 
for the maintenance of-the pooja worship 
at the Teiple,.and it must have obtam- 
ad. that income -from the cultivation ‘of 


' the village lands either by its servants 
-or by ita tenants, but there is nothing 


in the sanad ot 1723 to suggest that there 
was in 1728 any tenant ot lands in the 
village who had any nght of permanent 
occupancy in them’ There is no prdof 
that in 1723 there was any tenant of lands 


‘in the, village who had any right of 


permanent occupancy in em, The 
village was in 1723 of that class: of 
village whichan Tanjore was known as 
Ekabhogam villages, or villages of which 
the sole ka aa oy Bent was vested ir'óne 
individual—in Mangal the Temple—to 
distinguish them from Arudikarie villages, 
rk 4 k 1 <? 3 


INDIAN.OABBS | 


290 —, | [1924 
NAINAPILLAI V, RAMANATHAN, : msi 
which were held by,& number of individuals in separate shares, ,Aand' from 
Samudayam or Parsunkarie _ villages, which wero held in common. (As to tho. 
three ‘classes of villages, see Sage 405 of the Manual of the District of,” 


Tanjore.) 


At some time betiveen 1719 and 1799 the Tanjore tegritóry in which the village”, ' 


‘of Mangal is situate came by cession from the Raja of Tanjore or by conquest 
under the contro! of the East India Company, and in 1809 a Register of lands, in 
the village of Mangal was made by Mr. Cotton as the Collector of the District. 


The following 18 an -extract from his Register of Rokkaguthakai lands.— 


1 


“Nature of the Sannad, 


ca Names of the pantos 

Names of the o1iginal 

bulra, 25 

i e Name of the present > 
LE possesso: » ^ 


2 
* Dufter Rognh directing that 
the village Mangalam be held 


every year by Mundeiapurees- 
i in Conl- 


~ 


‘at Vedmaniem has on the 
day of Sun Eclipse rep esented E 
that the Molim hitherto al- 
lowed by the Sıkar to thg R 
Pagoda is very small, tD 
it ‘had formeily enjoyed that 
thekm village which 


.- Munderapureesvaraswami Covil. 


‘ which being since resum- , 
ed under amam, the per- 
formance of oeie- 
monies ceased - end that as he, 


of the. 


present possessor to 


-Pagoda ever since this Rogah was 


This village is enjoyed "by. the said 


E "HS AMOUNT or Tan” 
4 4. ? 23 ' REVENUE 
` ` Hw 
S, ' Namesof the 7h d 
' — villages or a 
H 5 iona ot vlagen 8 “Aas 
E d rece in i £f, 
TE hd Y 
a a su B 
zo x E 
1 8’ 9 10 
The village | 
4 Mangalam in~jsC' _Rs.'a p 
Mannargoody $ Bo .125- 0:0 
A Talak, (18) ` con- $ 
i msting of 10 yels wW 
= of pun and 15 
i Yella of piaja as 
ment in the’. 
iy Palace accoun 
" but ae m = 
Pago actual 
enjoys Vols 37 = 
3 Hid Glo £s, 
Cg nanja. Vebs 43, . 
> M4, and G 
EE of punja, an ; 
3 Ag Vels 16, M1, and 
ag G18 of poram- o 
& € boke, composing do 
' OG the whole of that 5 
villege. eR 


m requests the reato ration. of tke said village, at 19 now accordingly made over to the said 


hable to the increased annual rent of 1250 


that after deducting from the said 185 chakrams the motin of 72 chakrams allo 
the remainder 15 to be payable by the send Pagoda), . 


The entry in colum% 4 shows ~hat the 
village had been originally granted to the 
Temple, and the entries in commns 5 


and'6 show that, according to the Collect ` o 


' tor’s information, the had been 
enjoyed by the Temple from the time of 
the original grant down to fhe time when 
he: made the Register in 1803. The 
entries in columns 2 and 8 shcw ‘that, 
according to the Collector's infcrmation 
and pelih, all the lands. of the. village | 


had been granted tothe Temple. 


instead of the 100 formerly levied thereon 
wed by the Sirkar, 


n 


A (Rue) J COTTON, 
s Col lector 


Their 
Lordships re the’ entries in the 
ter of 1809 relating to the village 


angal as valuable as showing what, . 


s the information which he had 
obtained, the Collector , believed 
to be the title to the village of 


Mangal and to all the lands in that 


village. 
Ih the Paimash, or Survey. Account, 
for oe 1226 (1816 or RI, tha ee 


t 
) 
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then in the enjoyment of the total ninja: 
(dry land), punja (wet land), ope and. 


manar garden, of the village of Mangal 
was stated to be the ase and t 
enjoyment was stated to he Rokka 
kai "Ekabhogam. . ADM Pavmash for 
Fasli 1238 (1829), the village of Mangal 
was described as a Kokkaguthakai 


Miras Ukebhogam village, which 
meant that’ it was a Rukkaguthakai* 
village~ and that all the: lands in 


the village were the property of one pro- 
prietor. 

It is stated in the j udgment ofthe High 
Court—and it must he assumed correctly 
—that 21 velis*of the wet land of the 


village of Mangal were cultivated by the." 
Temple, by its servants and with its own. 


oes ae before 1820, and that in those 
. of the endowed lands the Temple 
then owned both the melvaram interest 
and the kudtvaram. interest, and the 
‘defendants were unable to explain how it 
happened that the Temple could have 


owned the kudivaram interest in 21 velis; 


only of the endowed lands. 


It was proved that in 1883 a- amall ` 


area of the waste lands ofthe village of 


Mangal was acquired by the Government '. 


under the Land Acquisition Act, and that 
no part of the compensation paid for 
those .waste lands was claimed by any 
person except the Temple, ‘and that to 


the Temple was paid all- the 'compensa-: 


tion awarded under that Act. .From that 
fact it may be concluded that the grant 
of the lands in the village in 1723 includ- 
ed the waste lands of the village, if there 


,could be any doubt that all, the lands.’ 
']ogous to the 


of the village of Mangal were granted by 


the sanad of 1723 to ,the Temple. as 8n. 


endowment. f 

Their Lordships find that, the pee 
ram and the kudivaram interests in ' the 
lands of the village of Man were at 
some time before 1723 granted by a Raja 


of Tanjore, and: re-granted- in ‘1723 by: 


the then Raja of Tanjore, to.the.Temple, 
and consequently, that the lands, in suit 
are not an “estate” within the meaning 
of Act 1 of 1908, and that the defendants 
did not obtain any rights of permanent 
occupancy under that Act. 

It remains to be considered whether 
the defendants have proved. that they, or 


-4 
D 


|' pancy in the'"]an 
tha-, 
. duced. . 


‘position of the shebaw, the mane 


‘or the Mahapt 


mius cadis. vu vend Mu om ung 


n 


those, ne h> whom. they claim title as 
occupiers of the ‘lands in suit,- obtained * 
at any time a ut of permanent occu-. 
No grant of a right. 
of permanent occupancy. has been pro- 
' But the defendants asked the. 
Courts, DR and now ask their Lord- 
ships, ' resume that they or those 
Ken whom they claim, were tenants of 
those lends in suit with a right of perma- : 
nent occupancy in them. It does not 
appear that in 1723, or in 1809 or in 1816 
or in 1829, there were any ‘tenants of. 
lands in- the village who bad a right; of 
rmanent occu paney ım the endowed 
ds ‘ of,; the As Act I of. 
1908 does not fe vant tine ease; and ' 
as there is. no proof of any custom con- 
ferring'on tenants-of lands of the village 
any right of permanent occupancy and 
as no grant’ of a right of permanent 
occupancy. has, been! pioducéd or even. 
alleged, it’ is ‘not apparent low. a. right. 
of permanent occupancy could have been 
obtained by the defendants or by any. 

»redecessors-in-title of theirs except ' 

y a lost -grantor granis, and _that is. 
not even suggested. , 

‘A publie temple, such na is the Temple 
in this case, is. a. religious institution, 
and ,is recognised in law as a juridical 
person, but it. can act only through 

ersons: who have, authority to act for 
it, and they can act for the temple only 
within the scope of their authority. The 
er or 
the trustees of a temple, is, 80 88. 


‘their power ‘to deal with the endowed 


lands of the temple is concerned, ana- , 
position of & Mahant 
ofa, mutt to deal with the endowed 
lands of'& mutt. They can: doubtless 
sell or, mo the endowed lands of 
the: “Temple Yu there i isan actual, special, 
and unavoidable‘necéssity of the temple 


‘to ‘do Bo, but that necessity would have 


io be proved. by those who alleged 
that it existed. Except .in a “ease of 


- such unavoidable “necessity the shebaat, 


the managers or tho trustees of a Temple _ 
of à mutt; have no power” 
to -sell or mortgage: the endowed pro- 
perty in their ‘custody, and obviously 
they have no right to impair the en- 


‘dowed property by: ka qr grant: 
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ing in favour of any: 'onežrighis of per- 


` an interest ın endowed lands whic 


gua 


4 


ent occupancy in the endowed-lands. 
The law on this subject is-well establish- 
ed: see Maharanee Shibbessouree Cebia v. 
Mothooranath Acharjee (5), Abhiram 
Goswami Mohant v. ‘Shyama Gharan 
‘Nande ' (6), Palamia Chetty — v. 
Deivasamony Pandara (7), Vidya 
Varuthe Thiriha Swamigal v. Ba-usami 
Ayyar (8). In the case of a shzbaita 
grant by him in violation of: his dut = 
e 
has ‘not authority as shebait to make 
may possibly under some circumszances 


n be'good as against -himself by way of. 


estoppel, but is not’ binding: upan ahis 
successors 

Tn Satya Sri Ghoshal v. Kartik- Dhari- 
dra Dass (9) which came befors the 
High Court at Calcutta in second eppeal 


in 'a suit to eject the defendants from > 


er lands, which the- lower -Appel- 
late Court had dismissed on a presump- 
fion that ‘the defendants had à perma- 
nent, tenancy in the lands, Sir Law- 
rence Jenkins, O.J., and Chatterjze, J. 
said that the decree appealed from rested 
not on direct proof but on presumption, 
and :that it would seem that the -pro- 
perty there in question was detutter 
and remanded’ the suit so that it might 
be ascertained if that property: was de- 
dutter when the tenancy commenced, 
‘holding, rightly, that -— 

“The presumption in favour’ of a 
permanent tenancy implies ‘that there 
is ground for inferring that: the tenure 
was always intended to be’ and always 
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was hereditary, or that it acquired that- 
character by subsequent grant. But: 
a presumption in favour of a transac- ' 
tion assumes its regularity, it cannot be 
"made in favour, of. that. es 0d6nd ! 
legal. principles: j 


, They further rightly said :— 

"If it waa debutter at the time. the, 
tenancy originateti, then this would affect 
the applicability ofthe presumption, for, 
to createa new and fixed rent for all 
time, though adequate at the time,. in 


' lieu of giving the endowment the benefit 


of an augmentation of a variable rent 
from time to time, would be a breach - 


. af duty ina shebait, and is.not theretore : 


presumable.” 


In the present case there was nothing 
roved, or even attempted to: be proved, 
m which it’ could be inferred that 
the tenure of tenants of the lands in 


‘suit, or of any lands in the ‘endowed 
property ofthe Temple, had originally 


en a tenure of permanent occupancy 
or any higher tenure. than that of a 
tenancy-at-wil. Between 1820 and 1830 
some of the endowed lands in the,village 
ofMangal were let: by the Temple for 
cultivation on short leases of from one 
to five years , ‘such: leases were: granted 


:to the highest bidders : In 1881 some of 


the: tenants of the Temple's endowed 
lands, apparently all of them; agreed 
amongst themselves- to cultivate jointly 
the endowed lands of which they. were 
tenants, and they executed and deliver-. 
ed to the Collector, who was then the 


. manager of the. Temple and its endow- 
. ments, a muchalka by which they took 


“the endowed lands for a term, from Fasli 
1241. That,muchalka is absolutely incon- 
sistent with any of the tenants having 
then any right of permanent occupancy 
in -any of the endowed lands of .the 
Temple and with their^believing ‘that 
they had any right of permanent occu- 
pancy in any of the Temple's lands. In 
O, J, held -that 
when: a tenancy in the Presidency: of 
Madras commenced under a terminable 
contract there was nothing to prevent 
the landlord from ejecting the tenant at 
the‘end of the term.from the lands which 


. had been let to. him; See. also. Seena, ' 


| 
: Vol.’82) 
NAINAPILLAI U, RAMANATHAN, 


‘Pena Reena Seena Mayandi Chettiyar 
^v. Chokkalingam Pillay (10).: ds 


One of the reasons for these consoli- / *Kudimiras". 


dated.appeals as stated in the case for 
the ene is: “4. Because the appel- 
lants 


-pancy right.by prescription." No tenant 


of landas ın India can obtain. any right: 


, to a permanent tenangy "by. prescrip- 
tion in them & 
whom he holds thelands’. See Madhav- 

rao Waman: Saundalgekar, v` Raghu- 
nath Venkatesh Deshpande (11) decided 


by ine oue Committee on ‘the :l0th.” 


July, 1 


d ode reason for: liens consolidated -' 
‘appeals’ -as. stated in the case for the 
: appellants -is. "5. Because «the respon- 
' dents'having allowed and recognised ihe 
' alienations:made: .by ‘the "predecessors 
«ofthe appellants, are now estopped from. 
denying that they have permanent rights 

- of occupancy.” 
. they have permanent rights of oceupancy, 


was-not argued on the eround of’ an’. 
' estoppel, for-there. is no eBtoppsl' on. 


. the evidence in the'ease, but on the 
: ground-thatat must be presumed, from 
“matters which will be presently refer: 
.'red to, that the defendants, or -those 
e through whom, they clam titles as tenanta; ` 
` shad at some time acquired rights of per- 
manent occupancy in the landin suit. 
'"1n:the very able argument’ which was 
` ‘addressed to- their Lordships in support 
.of^these. consolidated ‘appeals it was 
contended that their Lordships ought 
‘to presume that -the defendants or those 
through whom they claim had ‘acquired 
ab. some time’ rights ' 
occupancy in the lands in suit from tha . 
fact that in some receipts: given by - 
‘servanta of the Tèmple tenanta of endow- 
ed lands inthe village were desciibed as- 
"kudvmiras" Their Lordships are not 
certain what'in Tanjore, “kudtmirag 


means: No doubtby itself "miras" ganeral- 


"ly means & proprietor-of some kind; and , 
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ave acquired pelmanent oceu- | 


t his landlord from : 


. The appellants’ case that’ 


of permanent ' 


20 


; “hidi” by itself'appears to mean a house, 
: village, a town, an inhabitant, ora “tribe, 
in those receipts may- have 

been & description of. the tenant as the 
< proprietor of ahouse'in the. abadi of the 
village, or it‘may:have heen a misdescrip- 


„tion. > lt appears from one: parmash that ~- 


. there were men who were described as 
- “kudimras”. in réspect of their interests 
in houses in the abudi of the village. 

In the- case already cited from Seena 
Pena Reena, Seena Mayands Chettwar 
"v. Ohakkalingam Pillay (10) the’ Board 
declined.to act on a vernacular descriptive 
_‘term ‘of .parties' in that case, which the 
Tah considered as "being of, uncertain 
The particular descriptive term 

ee e “u ai mirasidar: The, appeal 
in, that case related to lands in Tanjore. 


Also, in support of the^ argument that k 


their Lordships ought to presume ‘that 


‘the defendants had a right of. permanent: 


occupancy. in. the endowed lands, many 
: other documents and papers’ were relied 
“upon as showing. that tenants. of. the 
endowed lands,had to the knowledge òf 
officiala.of.the Temple sold or mortgaged 
such interests as‘ thay had. in endowed 
. lands.of the . village of' Mangal. Their 
` Lordships i are unable to make any such 
-presumption. Such a presumption would 
mean that some managers, or trustees 
"of the Temple had violated their duty 
to the Temple. It has not been proved 
that there ever were any lands in the 
village in which, by grant'or custom, 
` there was any right of a tenant to a 
permanent occupancy, and the only 


` presumption which their Lordships can - 


make in the cases of such sales and ‘mort- 
gages' ıs that it was tothe interests of 
the Temple that the ordinary cultivators 


of the Temple lands: should: be solvent: 
and not persons’ who were. 


' persons, . 
compelled to sell or mort 
interest as they had in Tem ple 
in oiler to raise money- : 


such 
lands 


; All the -documents ` and papers from | 


‘which - their Lordships have been asked 
"by the Counsel for the defendants to 
presume thag the ‘defendants had rights 
of permanent occupancy.in the lands in 


“suit were before Mr. G Kothanda Raman- . 


julu, the’ Subordinate ‘Judge who tried 


the, suits, at on the Appeals. before 


934 . 

'  MBHTAB SHAH v. ALT HAIDAR SHAH. 
Sadasiva Aiyar, J. who wrote she judg- 
ment of the High Court wish which 
Napier, J., concurred. , All thoss learned 
: Judges were from their local knowledge 
in a better position than their Lordships 
are to correctly appreciate the meaning 
of the vernacular terms in uss in the 
"Tamil country of Tanjore in reference 
to interests in lands, and all thoss learned 
Judges, in carefully considered and 
exhaustive judgments, found, to state 
briefly their findings, that the endowed 

' property of the Temple, .of waich the 
Jands in question formed. part, was not 
an “estate” within the meaning cf Madras 
Act I of 1908, and that the defendants 
were not, under that Actor ozherwise, 
tenants with & right. of permanent 
occupancy. f . 

The .appellants having failed to prove 
that they or any of them had any right 
of. permanent occupancy in amy of the 
lands in suit, their Lordships will humbly 
advise His jesty that these consoli- 
dated appeals should be dismiseed with 
costs. 

8. Ds Appeals disavissed. 

Solicitor for the Appellancs :—Mr. 
Douglas Grant. . 

Solicitors for the Respondents :— 
Messrs, T. L, Wilson & Co, 
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. LAHORE HIGH COURT. 
MiscBLLANEOUB PETITION No. 577 oF 1923. 
OrviL APPBAL No. 1370 or 1921. 
December 18, 1923. ; 
Present:—Mr. Justice Zafar Ali. 


MEHTAB SHAH-—PxTITIONER 
APPELLANT - 


versus 
ALI HAIDAR SHAH AND OTH3R8— 

4 RESPONDENTS. 
Cw Procedure Code (Act V of 1908), & 10, 115 
—Order refusing to stay sutt—Reviswn—High 

whether can i ere é 
Condor section hio de Oivil,Procedare Code 
the High Cowt can set 
to stay a suit under section 10 of the Oode 
panding the final decision of & previously instituted 
suit botween the the matter in issue M 


| both -being wentioaL [p. 235, gol. 11] yog 


INDIAN OASES. 


aside an order refumng 


poat 


section 10 of the Civil -Procedure: Code 
for stay of proceedings pending the. 
decision of the appeal case noted ‘above 
by the High Court. 

Mr. Ariz Ahfnad, for the Petitioner. . 

Mr. Mukand Lal Puri for the Re 
spondents. 

ORDER.-The petitioner in this case 
seeks revision of an order of the Court. 
below refusing to stay, as required by 
section 10 of the Civil Procedure Code, 
the trial of a suit instituted therein 
against him’ before the final ‘decision 
of a previously instituted suit, the 
matter in issue in both being identical. 

The facts briefly are that the plaint- 
iffa-respondents brought a suit for a 
declaration that the gift of & specifled 
immoveable property made by & female. 
proprietor would be inoperative against 
them on her death or re-marriage. That 
suit was decided on appeal by the Dis- 
trict duces in favour of the ‘plaintiffs, 
but the defendant's second appeal to ' 
this Court has been admitted toa hear- 
ing by & Division Bench and has not 
yet been decided. As the donor has now 
died, the pamtim have brought the- 
said second suit, to obtain possession 
of the gifted’ property. ,That suit must 
stand or fall in accordance with the 
result of the defendant's appeal to this 
Court in the previous case, and, there- 
fore, according to section 10 of the 
Civil Procedure Code its trial must be 
stayed pending the decision of the appeal. 
The learned Counsel for the plaintiffs- 
respondents objects : g N 

(1) that this Court has no jurisdiction 
to interfere with the order of the Court 
below; and 

(2) that no order can be made because 
the petitioner did not file a copy of the 
order complained against. 

As regards the latter objection it is 
not denied that the order. complained 
against was made and, therefore, it is 
not essential to have a copy of that order 

laced on this record. With regard to 
(D Counsel for the petitioner cites section 

51 of the Civil Procedure Code and 
States that this Court can in exercise 
of its inherent power revise the order 
which violates an express provision. of 


; 


Petition under Order XLI, rue5 and ` ` 


Vol, 82] quac Y 
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law Iam of opinion that section 151° 
of the Civil Procedure Code cannot ba 
resorted to because it relates to matters 
in respect of which no express prc 
vision exists in the e, The presert 
case is governed by section 10 of tha 
Civil Procedure Code ‘and as the Court 
below did not carry out the rule lal 
down therein the questjonis: Oan ths 
Oourt interfere and make the order 
which must have been made by thet 
Court I. consider that the order is sul 
ject to revision under section 115 

ecause if not revised the defendan-' 
petitioner shall have no other remedy 
against the evil that it will entail in. 
the way of subjecting him to the cost 
‘and trouble of a useless litigation An 
' interlocutory order which can ultimately 
be corrected on appeal from the final 
decision may not be liable to interference 
under section 115, but there must bea 
remedy for an illegal order of th:s 
description where a Subordinate Court 
yefused to exercise a jurisdiction which 
it is its imperative duty to do. Imey 
note here that the view taken by tke 
Calcutta High Court as to the scope 
of section 115 of the Civil Procedure Coce 
' commends itself to me M . 

I accordingly accept this petition, sat 
aside the order of the Court below ard 
direct that the trial of the suit be stayed 
pending the decision of the appeal rs- 
ferred to above. The plaintiffs-respon4- 
. ents to pay the petitioner's costs in this 
Oourt. 


K 8. D. Revision allowed 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRORER No. 2333 
: or 1921, 
March 31, 1924, 

Present :—Mr, Justice Walmsley’ and 
Mr. Justice Mukerji. 
RAJENDRA NARAYAN RAI— 

PLAINTIFF—APPELLANT 


versus 
BHAIRABENDRA NARAYAN ROY 
AND OTHERS—DEFENDANTS—-RBSPON DENTS. 
Co-sharers — Tenants-in-common — Haclusve 
occupatron—Equitable principles—Decree for | jani 
possession and mesne profits, " 


. [p 237, col 2 


lf there be two or moie tenants-in-commom 
nnd one of them A bo in actual occupation of pmte 
of the estato nnd engaged in cultivating that 
part ina proper courso of cultivation as if ib 
were his separate pioperty, and another tenant- 
Soa RM to come upon the sad 
part for the purpose carrying on operations 
there inconsistent with the course of cultivation 
in which A 15 engaged and the profitable use | 
by hun of the said part, and A  iesists and 
preventa such entry, not in denial of B's title, 
ut simply with the object of protecting bim- 
self ın the profitable enjoyment of the lend, 
such conduct on the of A would not 
samia D to a' degrees for joint possession [p 237, 
co 

Watson & Co v Ramehund Dutt, 180 10, 171, 
A 110, 58ar P C J. 985, Ind Dee (x 8)7 
(P. O2, relied upon 

Prima face, co-owners are entitled to hold 
qo posseasion of jomt property and consequent- 
y wf one co-sharer geeks to defeat the claim of 
another co-Bhaier to jomt possession to joint 
property, special circumstances must be alleged 
and established so as to justify exclusive occupa- 
tion of the joint property by one of thec TB. 


Jatwdra Nath Roy v Sabidannessa Khatun, 35 
Ind Oes 36,24 O L J 165, 2 C W. N 1258, 
relied upon e 


The mere setting up of a rival clam or a 
hostile title ın the written statement would not 
entitle the plamtiff to allege that there was 
ouster and, on that footing, to seek fora decree 
for joint possession It must be proved that 
there’ was a setting up of hostile title or ouster 
prior to the filing of the written statement [ibtd] 

Therefore, where some of the co-sharers set up 
an exclusive or ndveise right in jomt lands, the 
above principles shall apply. [p 238, col 1] 


Appeal against’ a decree of the 
District Judge, Rajahahye, dated the 
4th of March 1921, modifying that of the 
Subordinafe Judge of that District, dated 
the 31st of May 1919. 


Babus Mohendra Nath Roy and Jatindra 
Nath Sen, for the Appellant. 

Babus Sarat Chunder Roy Chowdhury 
and Krishna Kamal Martra, for the Re- 


. Bpondents s 


JUDGMENT. 


Mukerji, J.—This appeal arises out 
of a suit to recover joint possession of 
certain lands on establishment of the 
plaintiffs Zemndarı right thereto tq 
the extent,of 3 annas 9 gundas, 1 kag 
share. The allegations upon which the 
suit was based shortly stated were that 
the defendants Nos. 13 and 14 were co- 
sharers of the plaintiff to the extent of 


. was the debuttar lan 


. and, in that view of the matter, 


9360 


belonged to certain. persons cal'ed tho 
Parsha Zemindars w 0, however are no 
parties to this litigation. TheSlaintiff 
alleged that the defendants Nos 13 and 
14 had settled the lands in dispute 
with the defendants Nos. 1 to 12, that 
the said settlement was unautaorised 
and'that those persons.were culfivating 


, the lands and were in possession there- 


of, He, therefore prayed far rocovery 
of joint possession to the extent of his 
share as stated above, . 

The contesting defendants, namely, 
defendants Nos 13 and 14, alleged that, 
out of the lands in suit, 129 bighas 
were debuttar of Madan Mohan Thakur, 
"that of the remaining lands, a portion 
of Kali Thaku- 
rani and another portion was the kamat 
land of the Parsha zemindare and, 
furthermore, that the said Thakur and 
Thakurani weré in possession of the 
said lands which belonged to th=m.res- 
pectively for over twelve years ard that, 
therefore, the plaintiff had no. right 
whatsoever therein, $ 

The learned Subordinate Judes came 
to the conclusion that the mght in 
which the defendants Nos. 18 end 14 
proposed to hold the lands iù sait was 
a right which they were relying upon 
in utter denial of the plaintiff: right, 
he 
‘held that, although the.said defendants 
‘were co-sharers of the plaintif, they 
. were not entitled to the protec“ion of 

the well known principle’ of equity ‘laid 
down in the case of Watson & Co v, 
Ramchund Dutt (V. He ‘accordingly 
decreed the plaintiffs ‘suit with costa 
declaring the plaintiffs right ‘to a 
3annas 4 gundas 1 Hag stars in tre dis- 
puted land and, awarding him joint 
possession of the same with the defen- 
.dants, He also passed an order direct- 
ing that the plaintiff would get mesne 
profits to be defermined later on dn the 
„plaintifs application. 

* The defendants Nos 13 and 14 pre- 
ferred an appeal against the afcresaid 
decision. At the appellate stage the 


` Q) 18 O 10, 17 I A. 110, 5 Sar, P. C. = 535, 9. 
In ( "M i do Se E 


Dec. (a. 5.) 1 (P. C). 
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5 annas 3 karas 3 kage and that the: 
,'remaining 7 annas 10 gundas share 


$ 


(Lor amet 


was a change of'point on thé part of ' : 


these-contesting ‘defendants’ and, to use . 


the words of the learned District Judge, 
whereas in the whole of théir pleadings 
the appellants, namely, the ‘defendants 
Nos. 13 and 14, "took up a position 


‘in denial of the plaintiff's title, their . 


learned Vakil in the course of the appeal 


threw over-board the whole of the plead- - 


ing and took stand on the position 


that the plaint disclosed no cause of . 


action.” The’ learned District Judge, 
however, came to the’ conclusion that 
there was no evidence that prior to the 
fling of the written stetement any 
circumstance existed ‘to justify” -the 


‘assumption that the plaintiff had been 


excluded from the enjoyment of the 
joint ‘property in consequence of the 
assertion of hostile title on fhe part 
of the defendants Nos: 13 and 14 and; 
having taken that view, he set aside 
the decision of the learned Subordinate 
Judge and, ın lieu thereof, madè a decree 
to the effect that the plaintiff would 


‘only be entitled to compensation from 
“the defendants Nos ‘13 and 14 in the - 
-shape of a 


roportionate share of the 
rent to which they were’ entitled. The 
learned District Judge also upheld the 


decree of the Court of firét instance as . 


regards -mesne ' profits. Against "this 


decision, the. plaintiff has preferred this - 


appeal a Š 

- Now,the principle laid down iù the 
case of Watson & Co. v. Ramchund Dutt 
(1), 18 well known lt is, an equitable 
rinciple which, however, has got to 
bs applied very. carefully, regard being 
had to the particular circumstances of 


‘the case which comes up before the 


Court In that, case, their Lordships of 
the Judicial Committée héld^"If there 


be two or moie tenants-in-common and . 
one A be in actual occupation of part: 


of, the estate and is engaged in cultivat- 
ing that part’ in a proper course of 
cultivation as if it were his separate 
property and another tenant-in-common 
B. attempts to come upon the said part 
for the purpose of ‘carrying on opera- 
tions there inconsistent with the course 
of cultivation in which A, is engaged 
and the profitable use by him of the 


said part and A. resists and ,preventa-. 


ti. 


E 
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such entry, not'in denial of B's title, to defeat the claim of another co-sharer | 
but ‘simply with the object of protect- to joint'' possession of joint .p rty,” 
ing himself in the profitable enjoyment “special circumstances must be 'allegod 
of Ehe land, such- conduct on the part. ‘and established so as to justify., ex- 
of A would not entıtlg B. ‘to decree elusive, occupation.‘of the joint property 
for joint possession. Their : Lord- by ‘one of the co-sharers; and further 
ships went on to observe, , in Bengal,''that where the defendants Who appear 
the Courts of Justice, in cases where ed to -be co-sharers of the plaintiffs 

no specific rule exists, are to, act regards the land.in dispute,, had. "all 
according to justice, equity and good along. been. denying the title of the 
conscience -and if in a case of share-, plaintiffs and asserted that they had 
holders holding lands in common, it Dun m possession of the land. under 
should be found that one share-holder ,a third person in,a suit for. recovery 
is in-the'aot of cultivating a portion of land, upon declaration of ‘title 

of the lands which isnot, being actually plaintiffs are entitled to a decree ps 
used by another, it would scarcely’ be. joint possession. The learned District 
consistent with the rule above indicat- Judge in the present case dist.nguished 
ed to restrain him from proceeding the decision in ‘that case upon the 
with his work or to allow any other share” „ground -that in his opinion there was no 
‘holder to appropridte to himself ‘the ‘evidence that prior, to the written state- 
fruits" of the other's labour or capital. ment thefe’ was any ‘circumstance. to 
Now applying these principles, to. thé: show that:the co,owner plaintiff had , 
facts of dob case can it for a been ‘excluded from the enjoyment of ' 
moment be suggested that the defend- the joint property by the assertion of 
. ants Nos. 13 and 14 were résisting the ‘a hostile title. It is true that the mere 
plaintiffs right, not in denial of the’, setting ùp òf a rival claim or a hostile 


p plaintiff's title, but simply ,with ‚the title in the written statement would not 


object of protecting themselves in ‘the; entitle ‘the plaintiff to allege that there 
profitable | enjoyment of, the land. „or ‘was ouster and, on that footing, to ssek 
can it be said that the ` plaintiff, in, for a decree for.joint possession. But, 
` seeking to “get a decree for joint possess- in the present case, it is difficult 'to say ` 
jon was trying to appropriate to ‘him- 'whyitshould be held that there’ was no' 
self the fruits of the labour and capital: setting up of .hostile title or quster 
of the defendants Nos 13. and 14? 1n prior to ‘fling of the. written state- 
‘the view that'I take of.the facte of, ment., The fact that the lands in dis- : 
this case, the principle relied upon'by. pute were settled with the defendants 
the learned District Judge does ‚not -Nos. 1 to 12 in adhi settlement upon the 
seem to be applicable at all~ , It is not , foofing that they belonged ex usively . 
' necessary to refer to the odisea of Madan “to, the defendants Nos. 13 ‘and 14 the 
' Mohan Shaha v: Rajah Ali,’ (2 one fact that they thus remained in occu 
Surendra Narain Sinha v. Hart han. Aion ‘for about five years, the fact i 
Musser (3), because in my judgment, the*' when the right of the defendant Nos. 13 
facta of those cases, are entirely dıs- and 14 to. settle- the lande was challenged ' 
.tinguisbable from those of the case now in the suit, they put forward a^defence 
before us. The case which makes; the, to the- effect that the lands ‘were not thè,’ 
nearest ap roach to the present one, is , joint property of ‘the plaintiff and them- 
that of Jatindra Nath Roy v. Sabidannessu; selves but that they were the debuttar 
Khatun (4), where it-was held that property of Madan Mohan Thakur and 
“prima facie, co-owners are entitled ,to - Kali Thakurani and aleo that a, rtion, of 
hold joint possession of, joint property the landi- was khimat land of the » Pareha a i 


and ‘consequently’, if one co-sharer seeks . zemmdars, who, as I have said, no, 
. 0. t jpartiesto this litigation, all these t taken, 

i mos together clearly show that the right 

4) 38 Ind. “Cas, 38; ? 6, L J. 105;- 3) 0, ^N. N. under which the: settlement . was . pre- 


th toc t 


UMS io have been made by the, defend. 
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.&nts Nos. 13 and 14 was a right: set 
up adversely to the plaintiff and in 
that view, 1 think the principle laid 
down in the case of Watson & Co. v. 
Ham Chund.Dutt, (1) referred to above 
does not apply to ihe present case. I, 
therefore, think that the decree passed 
by the learned District Judge' should be 
set aside and that passed by the learned 
Subordinate Judge should be restored 
with costs in this Court and also in the 
lower See a paka an - 

Walmsle .—1 agree. 
8. D. ah | Appeal allowed, 
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H 


the Revenue, Court, and” until this. case 
reached the High Court, and:my brother 
Stuart allowed the learned Vakil to’. 
argue a point which was not open to ' 


him, the difficulty was never present 
in the case at all. It is hoped that the 
approaching legislation ‘about the 


enancy ‘Act, or the new Act,.if we 
ever get one, will finally get rid of this 
perennial difficulty. The facts of the 
case are quite simple as appears from my 
brother Stuart's judgment. It is. true 
that ap tual lease having been grant- 
ed by a Hindu widow with. a 


, Widow's estate, Such questions as legal 


ALLAHABAD HIGH COURT. 
' LETTERS PATENT APPBAL No. lor 1923. 
July 1, 1924. 
Present :—Sir Cecil Henry Walsh, KT, 
j Actg. Chief Justice, and  * 

Mr. Justice Sulaiman. í 
Musammat RAJ ROOP KUAR— 
“PLAINTIFF— APPRLLANT 
versus 
KANDHYA AND ANOTHER— 

D5FENDANTS—RESPONDENTS, | 
Hindu Law-—Alienation—Lease by widbw—Re- 
' eersioner s suit for ession after widow's death— 
Declaratory suit before suit for passesszon, whether 


Bebra. Before suing in a Revenue Court for recovery of 

possession of: agricultural property from a tenant 
-in possession under a lease executed by a decens- 
- ed widow, it is not at all incumbent on a reveraion- 

ary hex to obtain a declaratory deoree m a (Civil 

Court setting aside the lease executed by the 

deceased widow [p 240, col 1] 

(Case-law reviewed.) 


Letters Patent. appeal against . the 
judgment of Mr Justice Stuart,. dated 
the 22nd November 1022, printed as '75 
Ind. Cas. 681. 

Mr. P. L. Banerji, fof the A»pellant. 

. Mr. Kamla Kant Verma, far the Re- 
spondents, 


JUDGMENT. .— — 

Walsh, Actg. C. J.—This isone 
eof those really difficult cases where this 
constant conflict between the*jurisdiction 
of the Revenue Court and the jurisdic- 
tion of the Oivil Court indirectly arises. 
I say indirectly arises, because no ob- 
‘jection was taken to the jur:ediction.of- 


' both the 


HT 
191, 4 AL. J, 220, 04 L'A, 


necessity, 


after her death, are involved. The 
pentia sued in ejectment under section 
T of the Tenancy Act, alleging or 

assuming—it matters not which—that the 
plots were agricultural land. No point 
was raised either of factor law on this 
oint, namely, as to the nature: of the, 

and and the character óf the tenancy, 

either in the pleadings or in the issues 
framed by the Assistant Collector, and 
ower Courta decreed ejectment, 

the Second Court slightly modifying the 
First Court's judgment. When the matter 
came before this Court in second appeal, 
a new point of law was. taken, which 
the learned Judge has accepted. 
was said that the suit was premature, 
and that the plaintiff reversioner, if he 
wanted to recover on the revenue side 
in ejectment, must first get the lease, 
or alienation which .the widow .had 
made, formally set aside, or declared to 
be void in a Civil Court. The learned 
Judge accepted this view. He has not 
said on what authority he based him- 
self. It is a view inconsistent with the 
Weight of authority, at any rate of this 
Court. If there were only one Court 
possessed of jurisdiction, so that two 
such suits would have to be brought 
in that Oourt, there is no question 
that the view is erroneons. The Privy 
Council have made that perfectly clear 


in the case of Bijoy Gopal Mukerjr, v. . 


Krishna Mahishi-Debi (1) where they 
(1) $40 820 atp 3355 11 C. W N. 434; 5,0. 1, : 
2 Sha, O Bom. LR e? e 1 ML. 
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and determining her right . =. 
to grant it, so as to make it operative " 


“Vol. 82] 
RAJ ROOP KUAR Ü. KANDHYA. 


laid down generally that the institution 
of a suit for ion is sufficient to 
show the plaintiff's election to treat the 
alienation as a nullity, and that, there- 
fore, a separate’ suit is unnecessary, 
and even a separate suit for a declara- 
tion is inoperative. Putting it into plain 
English, the mere bringing of a suit for 
ejectment challenges tħe right of the 
defendant to be in possession, and as 
Mr. Justice Piggott pointed out ın the 
next case which is a clear authority for 
this case, and which really was binding 
on Mr, Justice Stuart, if his attention 
had been drawn to it “the defendant 
is forced to set up in justification of 
his possession the lease under which he 
- sits, and then it is that the plaintiff 
. can say that such lease was invalid and 
not binding upon him". The passage 
in the judgment which I have just 
quoted occurs at page 260 in the case 
of Sher Khan v. Debit Prasad (2) andis 
a sufficient authority for this case, and 
if it had been cited to the learned Judge, 
I have no doubt that he would have 
followed it. 


Sulaiman, J.—1 agree. The plaint- 
iff instituted a suit in the Revenue 
Court for the ejectment of the defend- 
' ants, treating them as non-occupancy 
‘tenants. It was alleged that they had 
planted trees on the land, and also 
made some constructions, and were, 
therefore, liable, to ejectment under sec- 
tion 57, sub-clause (b) of, the Agra Ten- 
ancy Act. The plaintiff treated the land 
as agricultural land, and sought relief 
in the Revenue Court. Defendant No 1 
set up a perpetual lease executed by 
the deceased widow of the last male 
owner, to whom he said he had suc- 
ceeded ns a reversioner, Defendant No. 2 
' claimed to bea transferee from defend- 
ant No. l. In neither of the written 
Statements filed in the Court below was 
the point specifically raised that the land 
in question was not agricultural land at 
all Nor was any plea raised that the 
Revenue Court had no Jata venue ee to 
entertain the suit. Only four issues 
were framed by the Trial Court, and 
none. of these issues referred to the two 


(9) -38 Ind, Oas, 552; 37- A. 251; 13 A. L, J. 304, 
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points abave méntioned.. The Court of . 
first instance decreed the claim. The 
defendants went up in appeal to the 
lower Appellate Court, and in their 
grounds of appeal they did not raise 
either of the two points mentioned. The 
decree of the First Court was affirmed 
with a slight modification, A second 
appeal was filed in this Court, and 
though it was not suggested in the 
grounds of appeal that the land really 
was not agricultural land, or that the 
lease was not for agricultural purposes, 
a plea was at the time of the admission 
of the appeal added to the effect that 
the lease not having been set aside 
by & competent Court ina proper suit 
brought by 4 person entitled to ques- 
tion it, it was binding on the zamindar 
for the time being. The learned Judge 
of this Court has allowed the appeal, 
and has come to the conclusion, to 
quote his own words: “that it was neces- 
sary for the plaintiff-respondent to set 
aside the alienation which the lady 
had made in favour of Gopal as a preced- 
ent to instituting a suit for the eject- 
ment of the defendants appellants 
through the Revenue Court". He has, 
however, assumed that the plots in ques- 
tion are agricultural land. N 
-It was laid down by their Lordships 
of the Privy Council in the case of 
Bijoy Gopal Mukerji v. Krishna Mahisht 
Debi (1) "that & Hindu widow is not & 
tenant for life, but is owner of her hus- 
band's property subject to certain res- 
trietions on alienation, and subject to 
its devolving upon her husband's heirs 
upon her death. But she may alienate 
it subject to certain conditions being 
complied with. Her alienation “is not, 
therefore, absolutely void, but itis prima 
facie voidable et the election of the ' 
reversionary heir He may think fit to 
affirm it, or he may at his pleasure treat 
it as a nullity without the intervention 
of any Court, and he shows his election 
to do the latter by commencing an 
action to recover possession of the pro- 
perty". It is quite clear, therefore, that 
it is not incumbent on a reversioner 
to obtain a declaratory decree to set 
aside the lease executed by the deceas- 
ed widow before seeking his‘gubstantial . 


ri 
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relief. If the land were either let or.. 


`e heid, for agricultural purposes, toe Re- 


venue Court alone coüld “orddr tne, 


| ejecüment of the defendants., A Hindu 
widow can cértainly grant a lease to 
tenants or lessees, and such tenants or, 
lessee3 can be ejected throagn the, 
Revenue Court alone. . Tne ,piain&uf 
reveraioner, therefore, could oaly go 
-to the ‘Revenue Court for” ejecunent, 


and the defendanta were entitled to set , 


up the lease as a lease binding upon. 
her, if they set up its validity, 1t would 
be Mor ' the Revenue Oourt to decide 
whether it had or had not been execut- 


ed for legal necessity. The question of ' 


legal necessity was never raised ın, the 
Courts below, and'has not been decided 
in favour of the defendants. 

The view of the learned Judge that 
the plaintiff ought to go to the Civil 


Court in the tirat instance to obtain a, 


declaration and then sue in the Revenue, 
Court for ejectment, js contrary to the. 
opinion expressed by Onamierand Piggott, 
JJ. in the case of Sher Khan v. Debi 
Prasad (2) following an‘earliar case in, 
the dame volume at page 4l. d 


I'am, therefore, of, opinion that it 


was: not necessary . for, the plaintuf. to 
obtain a declaratory decree from a Civil 
Court before institutin Ber a suit. for eject- 
ment in the Revenue 
The learned Vaku for. he respondentk 
has tried’ to support- the decree of the 
learned Judge of this Court, by urging 
thaf-'as a matter of fact the lease in 
question is’ not ‘one for agricultural pur- 
poses. .As I have already stated this 
oint was never raised at the trial, and 
been assumed in favour of the 
plaintiff all along., It may be that ac-, 
cording to the terms of the lease, ibis 
not a lease solely for. ‘agriculiural pur- 
poses , All the'same it'may well be that 
the land has, been held’ for agricultural 
purposes. This‘ new point, ,. therefore, 
cannot’ be allowed to be raised at this 


stage. 

By the Court, ,—We, therefore, allow 
the appeal and restore ‘the order, of the 
District Judge, but, under the, circum- 
stances) having regard to the fact that the 


presént appellant ought never, to have' 


allowed thig point to be taken - wikan 
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objection,. and dia he failed to cite iie E 


autnoriuesa, bearing upon the. point, -we 
‘depsive hum of all. costs in this Court. , 


That 18 to say, he willonly get the costs, . ' ' 


in the. First Court and in .the District. 


i Eu 8, Court. 
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CALCUTTA HIGH COURT. ': 
APPEAL FROM ORDER No. 358 or 1922. 
April 14, 1924, . E 
Present: —Mr. J ustice Buhrawardy 
' and ‘Mr. Justice Graham. 
JITENDRA NATH SAMANTA— 
cae einai A KETA, SA PRELTANT 


ASUTOSH DET -PLONTIFIK-PERHONSE 


AND ANOTHER— RESPONDENTS, 
Orm Procedure Code -(Act V of 1908), O» XXI,, 


r, 6$ —Order, whether adminustratwe or Judicial 


| under O XXI r 52 of the Ovi 
e is not an administrative order but 
«Fatal or order praag upon the parties concern- 


Bra AN an’ órdet of the Bub- 
ordinate Judge, Burdwan, dated . the 
9th August 1922. - 

Babus Brojolal Chukrabarty and Sushil’ 
Kumar ‘Bose, for the Appellant. 

Babus' Prokas Chandra  Mitter and ` 
Birendra Kumur Dey, for the Respond- 


ents. 
: JUDGMENT. 


Suhrawardy, J.—Thisis an appeal ' 


by ‘the decree-holder against an order of 
the Court below dismissing the execution 
case as against the judgment-debtor 
No, 2 Asutosh Dey. The facts are’ rather 
complicated but they “may” be briefiy 
stated thus: The property whith was’: 
a Oolliery belonged originally to- one’ 
Satish Chandra Mittra. Mr. J. G.. Galstaun’, 


obtained a decree against him and . 


uttached this Oolliery on the 20th 


April 1919. On the ‘llth September , 


1919 Satish’ mort d this property to 
the present ap hip t. The respondent . 
to this appeal (the judgment-debtor No. 2 ' 
Asutosh Dey)took out several executions, 
and attached this property. It was sold: 
on the 4th July 1919" Fior Ra. 1,11, 900 in 


Appeal allowed, ran 
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Galstaun'sexecutiom case. On tha'23rd', Satish afid had attached the money” ‘in 
July 1921, the appellant brought; a/^:the'hands of the Court over which , 
money suit in: the-.Asansole. Court’ and", the appellant had -prior lien -he- was ^ 
caused: attachment before, judgment to a necessary party to the mortgage suit 
be levied on the balance that might.be’ andy,therefore, he. also was made a de- 
left over: after payment, of. Galstaun's ‘fendant. At the hearing of ‘this’ suit 
dues. On the 30th "July 1921 the ap-' the, reépondent.did. not appear ‘and the ` 
pellant brought a suit (No, 172. decree that, was passed against: him was - e 

of 1921) on the mortgage. executed’ in ‘in ‘these words: {Ifthe surplus sale- 

his favour on - the Tan September ' proceeds, in deposit ;in Court-are not S 
1919 by Satish and caused tho- sale 'pro-. found. sufficient to satusfy this decree, ' : 
ceeds to be-attached. , The matter related "the defendant, Ne: 2:shall have to pay ' mE 
to Several attachments and came before’ to plaintifffor the' satisfaction: of this ` . 
the Court for consideration on: 8th decree so much. of the. surplus sale- ' 
September 1921: which passed an order proceeds unlawfully appropriated by = 

to the effect that after payment ‘of the: him." 'Fhe , appellant contends “that “’ 

costs of execution and the amount dueto ,he, is entitled to recover Rs- 1,100 "s 

Mr.  Gàlstaun the.’ balance, would '.a$ | balance’ of his’ ‘mortgage ‘détree ^ 5 
'first be paid to the respondent who. fromthe respondent as he has unlawfully” ^ QN 
held’ five ‘decrees against Satish iù exe: appropriated this money. :The learned - ub 
eution of which he had. attached the: Gubordinnts ‘Judge, however, who, by ` 

sale proceéds These items. together the way, is-the officer who had passed all. 

.  fotalled' Re 90,876, As regards the, the orders in the case including’ the'' 
' balàhnce .of Rs. ' 20,623. the Court decree,in the appellant's mortgage ‘suit’ 
passed. the following. ‘order’. "After, overruled the appellant's contention and '" 
paying the above amounts the balance dismissed the.execution case d 5 
e kept under attachment as follows: ‘It is argued by the appellant that m 
namely, Rs. 8,000 as directed by the the view taken by the learned Bubordi-: . 
Asansole: Süb-Judge's Court : and’. ihe nate Judge: df lawand facts is wiróng. ., 
balance in favour of the plaintiff’ of. It is gaid that the. order: passed''by ., 
Suit No. 172 of 1927 as attachment before, the ‘Subordinate Judge on ‘the math f 
judgment.” As a result df this order September 1921 was one'passed under, '^ 

Mr Galstaun was paid off in full andi, section 73, Givi] Procedure Code. That 
all the five deerees eld by the respondent. order was wrongly passed in-as much as 
were also satisfied in fll The appel- the appellant was an'encumbrancer and " ' 
lant obtained a decree'in,the mortgage ought to have been given preference ` 
suit No.172'0f19210m.thel9th December over the respondent who was merely 
1921 and on the 14th ‘December ‘he ‘money 'deeree-holder As that order 
withdrew Rs 12,623 out of Rs. 20,000” was not appealable the appellant could 
in ‘deposit in. Court, leaving o’ sum Bot. challenge it, but it, may be Te- 
of Rs. 8000 in ‘deposit presumably, vised and, the rights of ‘thé parties 
for the satisfaction of his claim in the determined. in a separate -proceedin 
money suit which was decreed inFeb- as has been laid down by thé Judicia 
ruary 1922. Om realiaing Re. 12,623 on Committee in the case of Shankar ' 
` the decree.in: the mortgage suit there ' Sarup v. Lala. Fyl, Chand (1). , It-15 `. i 
was. a small’ balance of ‘Rs 1,400: argued: that the appellant is not bound | 
left unpaid. The - present “execution, by that order and that by virtue of f 
' case relates to that amount of, Rs, 1,400 his being ‘an encumbrancer he ‘ought | 

which has been levied’ against the. to: have preference over the respondent. =` 
‘respondent under the following cı- In our'judgment this'contention'is not 
cumstances, .The appellant, brought’ sound. .The, order that was passed b 
the suit as aforésaid on the mortgage the Court,2n the'8th;Septerhber 1921 
ra the mortgagor Satish and in that” was not-one on-the face of it, under 
Buit he eged that'as the respondent ' 1) 28 A: 203, 5 0. W N 649; 3 ; 
was one of the attaching oreditora ot d 515; 88ar, P, O. J, TR (P. 0) oe Le Re Tj 
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section 73, Civil Procedure Code. It is 
not a case where assets are held : by 
a Court and more persons than one 
have, before the receiptof such assets, 
made application to the Court for the 
execution ‘of decrees for the payment 
of money passed against the same 
‘Judgment-debtor. In the present case, 
there. were only two decres-holders, 
Mr. Galstaun and the respondent. The 
appellant had not obtained ary decree 
at that time. -He had two suits pending, 
‘one in respect of his claim fcr money 
pending in the Court at Asarsole and 
the other was a mortgage suit. Besides 
the order that was passed by the Court was 
not distributing rateably the assets in 
its hands between the several decree- 
holdérs-but direction was given how 
the:asséts which were at that time: 
fully -sufficient to satisfy th» claims 
had to^be Applied: “This arde- may be 
said-to have 
..92. By that order the Covrt indi- 
cated how the money had to be paid 
“between the different claimante, namely, 
fixed the question of prionty between 
the decree-holders and any other person 
«sich as .the appellant in this case,” 
claiming to .be interested -n such 
property by -virtue of any assignment, 
attachment or otherwise." In m. opinion 
the order.. passed under O. XX, r. 52, ia 
not án administrative order but 3 judicial 
order which is binding upon the parties 
concerned.’ The appellant,  -herefore, 
cannot now.complain that tke order 
that was passed by the Court was bad 
.The next point which has been put 
forward by the learned Judge in support 
of his finding is that by tha appel- 
lant's own conduct his decree was not 
fully satislied and, therefore, be cannot 
claim any damage from the respondents, 
' As lhave observed the appellant ob- 
tained his decree on the 12tt Decem-i 
‘ber 1921. On the lth December 
he withdrew the sum of Re, 19,000 
leaving about Rs. 1,400 dus on his, 
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the appellant withdrew the balance 
Rs. 6517 after he had obtained a decree’. 
in the money suit, But he could have >. 
withdrawn the full amount of his decree 
in the mortgage suit out of Rs 20,000 - 
which was them, im th nds. 
Court: There ‘was -no justification 
for his not having withdrawn the entire 
amount of his decree. In my opinion, 
the wew taken*by the lower Cotut on 
this point is right See 
Then again the decree that 1s passed 
against defendant No. 2 makes him’. 
liable for any amount that he may have | 
unlawfully appropriated. It 18 iffieult 


'to hold that the respondent has unlaw- 


een passed under O, XXI, > 


D 


‘ordinate Judge’ who 


decree. On the 8th January 1929 one ' 


Jaagi obtained a decree and attach- 
ed Rs. 


8,000 that was left in ths hands ' 


of the Court to satisfy the appellant's’ 
decree and withdrew Rs. 1,482 out of 


“that sum, “On the 7th Februezy, 1929,. ~ --- e 


fully ‘appiopriated money which ought 
to have gone to the appellant. It is said . 
that because the appellant as mortgagee 
had prior right over the sale’ p ; 
therefore the act of the respondent to, 
y himself out of the sale proceeds 
efore the appellant's claim- was full 
satisfied was bad. AsI Lave observed, 
what the respondent did was under 
the order'of' the Courtand in exercise 
of his legal right and there is no 
reason to suppose that he acted in any 
way unla y or wongfully so as 
to'give a cause of action to the ap-, 
pelant against him, I, may, mention, 
in donclusion that the learned Sub- 
assed the order 
under appeal as well as the decree in” 
the mortgage suit is of opinion- 
that it was by muarepresentation that 
the decree was passed: On the merits 


" T donot think that there is any case. 


for the appellant Ner 
The result 18 that this appeal is dis- 
missed with costs. Wo assess tHe hear-. 
ing-fee at three gold mohurs. 
"Graham, J.—1 agree. 
KS. 


D, Appeal dismissed 


hands of the ., " 
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LAHORE HIGH COURT. . 
Frhsr Orvi,L APPEAL No. 874 or 1920. 7 
] November 96, 1923. : 
- Present-—Mr. Justice Broadway and : 
Mr. Jüstice Abdul Raoof ; 
Musammat BHAGWANI—Painrrrr— 


APPELLANT , ` PUES 
3 s ^. Versus y 
NET RAM AND orsers*—Deranpanrs— 
= ‘ _ RESPONDENTS. ` GNE 
Punjab Land Revenue Act (XVII of 1887), 8.117 
(2)—Order determining tetle—Appeal, where lies 


An appeal from an order d bya Revenue 
Officer acting under section 117 (2) of the Punjab 
Land Revenue Act would he ‘to the Distiict 
Judge or to the High Court „according to the 
“ana, Sa iat Wena 58 Ind Ces 788, 1I. 

1 v 
387, followed icon i R 

Fust 'appeal from a decree of the 
Munsif, First Class, Delhi, dated . the 
10th October 1919, x ET 

Mr. B. D. Kureshi and Lala Sardha 
‘Ram, „for the Appellant. .  . . : k 

Mr. Shamair, Ghand. for the Respond! 
ents. : i i RD 
JUDGMEN'T.—This appeal ‘hag 
arisen in the following circumstances:— 

One Musammat Bhagwani.on the lat 
December 1917 applied for partition of 
her husband's land, the ‘ap licaticir. 
being made in the Court of the venue 
Assistant at Delhi who sanctianed -a' 


` ,mógde of partition in February.1918. An 


appeal was filed by ‘Afusammat Bhag- 

wanl's opponents to .the Chief Commis, 
sioner, Delbi, who. directed the Revenue, 
Assistant to proceed. under section 117 : 
of the Land Revenue Act. '"Musammat, 
Bhagwani , thereupon filed' & regular, 
plaint specifically mentioning ‘that this ! 
bad been made under section 117 of the 

Land Revenué Act, and the Revenue,, 
Officer proceeded to dispose of the. 
point sitting as a Civil Court, the ques- : 
tion involved being one as to title. + 
The Revenue Officer's decision resulted , 
in the dismissal of the plaintiff's suit | 
who thereupon preferred an appeal to 

the District: Court at Delhi., An ob- 


jection was taken to tho jurisdiction of ' ' 


that Court by the respondent, it-being 
contended that Having regard to the 
rovisions of section 117 (2) of the 
and Revenue “Act the appeal in the 
suit lay to‘the’ High’ Oourt' This ob- 
jection ' was ` given “effect” tà by "he 
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"Kwrpala (1) is in point. 


Va A. 
DUEGA.PRASAD Vi TAMBSHAR PRASAD, ', 


learned Distriet Judge and the memo-" 


randum ‘of appeal returned for pre- 
sentation to this Court on the 10th 
February 1920." The appeal was filed 
here on the 20th February 1920. 
' Mr. Bhamair Chand for the respon- 
dente contends that the appeal was not 
resented in this  Oourt within time: 
our opinion the time taken by thé 
appellant, in filing this appeal.in this 
Court, namely ten days, was reasonable 
and. we, therefore, overrule the : objec- 
tion. : As to the appeal itself the law 
is perfectly clear.and Sadda Singh v. 
. An appeal 
from ‘an ‘order passed by a Revenue 
Officer acting under section 117 (2) 
would he to the District Judge or to 
the High Court accordin, i 
of the subject-matter. In the" present 
case the value is Rs. 1,500 and , the 
appeal was, therefore, rightly preserited 
in the Court of the District Judge. 
We, therefore, accopt this'appeal ‘and’ 
setting aside the .order of the -leafned 
District Judge returning | the .mem¢- 
fandum of appeal, direct that Court to 
receive the said memorandum. of appeal 
and to dispose of the case in aócordance: 
with Jaw. The memorandum of appeal 
will be returned to the appellant. for 
presentation ih the Court of the District. 
Judge Costs of this Court ‘will folloty 
the event. 3 ý D WE 
` K,8. D ? ppeat accepted, 
(1) 58 Ind. Cas. 708; -1 Li 387; il voy 


, “ALLAHABAD HIGH COURT... 
FrrsT CrviL APPRAL.NO .388 or 1921. 
“May 19, 1924, — 
- Present:—Mr. Justice Mukerji and : 
` ' Mr. Justice Dalal. ^ : : 
DURGA PRASAD SAHU-—DsFBNDANT— 
APPBLLANT: Z JAN 


| veraus AE 
TAMESHWAR PRASAD NAIK -: 


ieee ' — RESPONDENTS. 
' Registration Act (XVI of 1908), s.'8-—Sale-deed' 
—Inclusion of property for obtasning ion at 
particular —Jurisdiotion—Preeedents, 


, value 
cf—Guardins, and Wards Act (VIII. ‘of 1806), 


m 
| 


to the value Ò 


AND ANOTHER—PLAINTINFS AND GANGAL . 
JAYAL NAIK AND OTHRES—DEPENDANTS ‘ 


- 
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DURGA PRASAD V. TAMRBSHWAB, PRASAD, 


ot 20, $1— Permission to guardian tc transfer 
` minor's property—Presumption as to enquiry by 


Where a transaction is a bona fide one, the 
= anion ofa Property d the sake of obtaining 
e registration the documentat a particular 
plao will not oust the jurisdiction df the Sub- 
gana to giier die ocument (p. 25, ool 1]. 
|. PaMads Lal y Laras, 48 Ind ` 300, 10 A. 
L:J 871, 41,A 22, referred to : 
A ‘case isan authority qnly for whatit decides 
and 15 no authority for what’ may seen. to follow 
PAN renmonmgs adopted in the case [p 246, 


When a District Judge gives sanction to the ' 


ofa minor tosell or mortgeze the:pro- 

py of the' minor it shall be presumed that 
made an enquiry in ‘the interests of the minor 

as to the value of the property and sanctioned 


the “'trandaction only when he found: that it 


was beneficial to his interests [p 348,201 2] 
First appeal, from, &.decree of the 
Bubordrhate Judge, Gorakhprr, dated 
the 30th of August 1921. 
Messrs. Jang, Bahadur Lal end Iqbal 
Ahmad, for the Appellant. - tor 
Bir, Tej Bahadur Sapru, Mesers. Hari- 
bans Sahài' and S. S Sastry, for the Re- 
spondents, 


JUDGMENT.-The appelant in 
this Court was the defendant No. 1 
in the Court below. He purchased 
on the 17th of January 1903 a four 
annas share 1n each of the two villages 
Lachbmipur and Harnampur and 
oné'dhur area land. out of plot No 95 
in the’village of Belaura for a considera- 
taon ‘of Rs 25,100., The vendcr was one 
Gange Dàyal Naik. The pedigree of 
the family will be found at2agel of 
the plaint and is as follows:— ' 


' HARNAM NAIK 
Bhola Naik. 





AE. HEP ‘No. 3) 
| A 3 
"'ameshwar Rameshwar 
Prasad Prasad 
(Plaintiff) (Plaintiff) NE 
EPN ee cee 
Nadshas Prasad ' Loshan Naik 
alhas ^ dant No, 4) 
Beij Nath i 
(Datendant.No 4. 
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The plaintiffs who are-sons of Ganga 
Dayal's brother Dal Bahadur brought ` 
the suit, out of which this appeal has 
arisen, to have the sale set.aside. The 
guit vas instituted on the 14th of Janu- 
ary 1290, that.is to say, just two days 
less than twelve years after the sale. 
Various grounds were taken«to impeach 
the sale. The Gourt below. set asidethe 
gale on two grounds. It held that the 
registration of the deed was illegal and 
no title passed to the appellant. It also 
held that the property was worth 
at least Rs. 30,060 and’ the sale of 
it by the managing member of the 
family for Rs. 25,100 was not justified: 


These are the two points which have 
been controverted in this appeal and we 
need not try any other question that 
was before the Court below. 

The question, of registration arises in 


' this way. The property of Belaura was 


a very insignificant one. One dhur is 
equal to 1/400th partof abigha. The 
argument that found favour with the 
Court below- on this question was that, 
the property being so insignificant 
neither party intended that any transfer 
of title to: it should take place. It 
was, owing to the inclusion of this pro- 
perty- in the saledeed that the 
deed became registerable by: the Sub- , 
Reg-strar of Gorakhpur. If this 
prorerty had been excluded: the Sub- 

eg-strar of Maharajganj alone would 
have had the jurisdiction to. register 
the - document. i 


The fact that at the date of'sale the. 
property in plot No. 95 in Belaura 
belcnged to Ganga Dayal has not beén, 
disruted. Indeed, the copies of, the 
village records filed dé go to show that 
the vendor had title to this property. 


, It 3s, however, urged that the vended . 


never wanted this property and it 18 
ointed out that he never asked the 

venue Court to enter his name with 
perce to it and furthér that he never 
took possession of ‘the propefty., The 
village records, the copies of which 
are to be found’ at pages 85 and 9L 
of the printed récord go to. show tha 
in spite of the transfer, the name of tha’ 


transferor Ganga Dayal continued: to- 


nt 
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be recorded ‘over the. land in: "Belaura that urgente ibo District Fudge E 


< INDIAN 'OABES, ` 


» 
ix ; gh hoot i 


and it was ‘actually held by a tenant., D -his approval the plot No. 95" was 


The evidence of 


the appellant's son: 
‘Ganesh Prasad 


does indicate that the' 


ain specifically mentioned. It “is 
alear, therefore, that, Ganga Dayal did 


vendee never cared to tike’ possession’ mean fto transfer this property’ and 


over ‘the property, ' although Ganesh 
Prasad insists ‘on stating that he is in’ 
possession df the property and gets one’ 
anna as the rent for it.® 
fact,. therefore, is that in spite of the 
transfer, the vendee never took posses- 
sion of it. ‘On the other hand, there. 


are ‘circumstances to show that the: 


vendor believed that the property: liad 
been sold and that he had no longor 
any title left to it. No direct evidence 
has ‘been adduced to show what: was 
the exact amount of share held, by 
Ganga Dayal and ‘his family in -Belaura 
at the date of the sale. But copies of 
the decrees that wre passed against 
the family and which record the: pro~ 
perties mortgaged show (see pages 42 
and ‘43 of the printed record) ` that.a 
4 pies share was held by, the family in 
Belaura. Five years, er the sale on 
the 27th of August 1918 Ganga Dayal 
sold the property in this village to one. 
Chandi Prasad Pande The- sale-deed 
is printed at page 8] of the record. 
He described the property. possessed’ by 
him as ‘a 4-pies share less by a frac- 
tion” It is quite within the. range of 
probabilities that the fraction which he 
deducted ‘out ‘of the property which he 
wanted to sell was the fraction repre- 
ssnted by the one dhur land which he 
had already sold to the appellant. This 
conduet on the part of Ganga Dayal 
goes to show that at least, bo far as he is 
concerned, he never regarded himself 
as ‘the owner of one dhur land ‘which 
' he had sold. Further, it appears that, 
Ganga Dayal as a certificated guardian ' 
of his nephews, the plaintiffs in the 
suit, made an application to the District 
Judge for permission to sell the pro- 
perty, now in suit, in order to pay off 
certain- debts of the family. ih the 


application that was presented to the Re 


Court (Exhibit K. printed at page 65) 
he expressly mentioned the one dhut 
land in plot No. 95 situate in Belaura 
as one ‘of the items of property he in- 


tended to sell, In the draft ssle-deed 


The admitted. . 


took: the trouble of obtaining the sanc- 
tion ofthe District Judge for the trans- 
fer. On the question of fact, therefore, 
our finding is, that the, plot No 95, a 
portion of which ' was sold by the sale- 


' deed in suit, was intended .by: Ganga c 
e" 


particular facte. dealt with by 


Dayal -to be sold and was meant to 
purchased by the appellant although it“, 
is a fact'that after the purchase the’ 


"appellant did not careto. take possess 7 


of the property 


‘Tt has ‘been urged. thatas. a, matter : 


of fact neither the, vendor: nor’ the" 
vendee wanted to transfer and purchasé | 
this property of, Belaura and it. was 
included in the sale-deed’. for the‘ sole 


aN 


purpose of getting the, deed registered ' 


by the Sub-Registrar of-Gorakhpur' . In ' 
view of our finding on: the question’ 
of fact, this question does. not really- ' 
&rise: ‘But’ the question has. been "very, ' 
well -thréghed ‘out before this Court-and 
we owe it to the learned Counsel for the 
respondents and to. the nour below to 
'discuss it. 


The:tlearned (Coümsel dor die m ; 
dent has taken his atand on two Privy’ 


Council judgments, . viz. Harendra 
Lal Roy Chowdhury y Hari Das, Debi 


(1) and the case of Muthra Prasad +.) | 


Chandra Narayan Chowdhury (9) As. 


we understand him, he has argued that '. 
the Court has to look to the intention ^ 

of the parties and where neither of the `" 
parties intended :that the transfer of a ' 


certain property should. take place '-the 


inclusion of that property in the deed-' 


.would not give jurisdiction to the Sub-- 
Registrar- to register the. document. Thé 
cases cited must be taken to have been 
decided only with. reference 


them! i 


23 Ind Cas "087, 410 ‘973, 2 ML 'y 80; 


ito’ thé . 


(1) . 
(gla) M W N 462,18 M D T 8, 18 0 W N 82" 
190 L J 484, 16 Bom L R 400, 12 A L.J 774, 
lL W 1050, 411 A 110(P 9) 

(2) 60 Ind Oas 833, 10A L J 385, 40M L J. 
Re yt AE wk oo ae L R 620, (1921) M. 
W N 370, 4L W 1, 29M. L T 413, 35.0 IN 
985, 2 P, L. T. 307 (P..0,), ^ e, 
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We need bardly mention tha, & case 
. is ‘an authority ‘only for what 1- decided 
and is no authority for what may seem 
to follow from the reasonings adopted 
in the case. In the ease of Farendra 
‘Lal Hoy Chowdhury v. Hart Dasi Debs 
(2 the property which wes in question 
was a house No. 25 in Gurudas’ Btreet 
jn Celeutta, It was found a£ a fact 
that there was no hquse in existence 
within the ambit of that street. It fol- 
‘jawed: that ‘it was never intenced that 
any such property-should pass to the 
transferee Their Lordships ‘oË tha 
Privy Council said -that there were 
two ways of looking at the thing, 
first, the property was non-existeat, and, 
Secondly the entry was a fictitioas one. 
In either view the transaction was enter- 
èd into only to commit a fraud on the 
istration Law, that is to say to give 
jurisdiction to an officer who would not 
otherwise possess jurisdietion There 
can be no doubt that their Lerdships 
used the following language:— ` 
“Their Lordships hold that this par- 
cel iB in fact a fictitious entry, and re- 
presents no property that the mo-tgagor 
possessed or intended io mortgage, br 
thet the mortgagee mtended to form part 
of his security.” f ; 
. Wë nre of opinion that it is no open 
to contention that the words “the moit- 
gagot intended to mortgage or that the 
mo gee intended to form part of his 
security “can be taken out of the rest of 
the copter! and can be read as an inde- 
pendént dicium. for guidance of the sub- 
ordinate Courts. our opinien the 
words are inseparable from the words 
"Their Lordships hold that this parcel 
isin fact a fictitious entry " In the 
latter case, the finding was tkat the 
roperty of one cowrie share in the vil- 
age of Kolhua was the? property owing 
to which the Sub-Registrar of Auzaf- 
farpur had the jurisdiction to register 
the deed. It was found as a facs that 
the transferor did not" possess any such 
property, Evidence was adducsd to 
eshow that he did, and one witness was 
examined who said that he had seld it 
by un unregistered document. Eut if 
was found that there, was no real delivery 
` of the property. Their Lordships, 
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shere- 


NIA 


fore, laid down their law. on the found: 
ation of the fact that the mortgagor did 
not possess any such property and con- 
sequently it was never the intention of 
the parties that the mortgagor should 
offer ıt as security to the mortgagee 
and the latter should hold it as security 
for has money The language, that was 
used in connection with this case must 
be read with the fects involved in it, 

In the ense before us we have got the 
fact that the property entered in the deed 
and which gave jurisdiction to the Sub- 
Registrar of Gorakhpur to register did 
exist. We have the fact that it did be- 
long tothe vendor Even if we concede 
for the sake of argument (we are really 
considering a case based not on the facts 
found by us but on the facts as put by 
the learned Counsel for the respondent) 
that this property of Belauza was entered 
into the deed simply for the sake of regis- 
tration, we do not thik that fact would 
not give the Sub-Registrar of Gorakhpur 
jurisdiction to register the deed. The 
appellant was purchasing two big items 
of property. Ifthe parties found that 
by selling also a gmall bit of property, 
which it was not otherwise intended to be 
sold, they would have the convenience 
of avoiding the journey to Maharajganj, 
I do not see why the inclusion of that 
property should he treated as an act 
done only to commit fraud on the Law of | 
Registration. Suppose the journey to 
Mabarajganj costs the party -a sum of 
Rs. 20 Suppose again the property 
sold is worth Rs. 10. By adding a pro- 
perty worth Rs. 10 and selling it, bona 

e, the parties avoid a journey to 

aharajganj at a cost of Re. 20. Why 
should not the vendor be allowed to say 
that he has sold the property and why 
should not the vendee be allowed to say 
that he has purchased the property? 
The title to the property passes by the 
registration of the deed and the vendee 
becomes the owner of the property for 
the simple reason that the vendor was tha, 
owner of it and has chosen to sign a sale- 
deed with respect to it and'.to have it 
registered.’ - 

Coming to authority again, no case 
has been cited to us which can be taken 
as being on all fours with the case before, 


"ort 


ty 
Vol. 82] 
DURGA PRASAD. v. TAMEÁRWAR PRASAD, ;; 


"us, In this: ‘Court’ two learned Judges 
‘ held in the casé of Pahladi Lal v. Laraiti,- 
» (3) that where a pro erty includ, ed in a 
‘deed of mortgage dd exist; odd that 
` the. mortgagor had no, title ‘to, the, pro~ 


| Derty did not vitiate , the registration, ' if. 


' the mortga, ee was not aware of the want 
A of title in the mórtgagof and was not, 
‘colluding with him.in the melusion of 
the property to procure registration: This 
` case too is not on all fours with the case 
before us. But it, lays down at least this 
‘much that where a transaction is a bona.’ 
` fide one. the inclusion of a property: 'for 
the sake of obtaining the registration ‘of 
a document at a particular p aos, will nòt 
oust’ the jurisdiction of the. Sub-Regis- ` 
` trar to register the document. , We hold , 
‘therefore that the sale-deed was perfect" 
2 ly valid and did convey uus to, tie 
E ae E 
ng to the UR PY "AR. the 
“date hus the sale’ tha family’ consisted. 
mainly of four persons, namely, the ven- 
' .dor,Ganga Dayal, his father Bhola Naik 
who was a lunatie and" the pleintiffs-Te- ` 
“spondents who were minors. There-were- 
two decrees for large sums of money 
passed against the family on foot of : two 
Mortgages executed by Ganga Dayal's 
grandfather .Harnam Naik.: The total 
-amount due on'the tivo decrees went up 
to R3 35,00) “Ganga. Dayal, the only 
. male adult, in the family who was, na 
position to enter into any» transiction ‘oo 
half of it, has been found. PY the Cort 
below to have acted .to- the, best of Tr 


‘money from .time to time ont of: the 

property and put oft the evil day, of. salè 
y small payments. Hə 

' appointed guardian under the Guardians 

and-Warda Act of: 1899. of his minor 

mephews, the plaintiffs.’ He a Drum 

the learned District Judge of Gorakhpur 


from time to'tim» pnd represented how . 


the state of affairs’ was, ‘and sought his 
permission as the ‘euardian of his ‘ne: 
phews and as a manager of his lunatic. 
father's proparty to transfer family pro- 
perty, to avoid an auction sale of it and 
consequent loss The copies of decrees 
which have been printed: ‘show that shards 


* (3) 48 Ind Ora 200, 16/4, Le J, 871; AA a, 


u 4 ^ 
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, nue authorities , 


got himself 
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in no lees, than sir villages had been 
mortgaged see Exhibit O at pages 41- 
43) - We find that he approaaiod 
the learned District Judge on 
„the 16th ‘of December, fo m D his 
‘application, printed at page 47 of the 


the: manager of his father’s property. 
“Then 6n the 13th’ of July 1906 he up- 
proached the District Judge and obtain- 


‘ed permission to raise money by sale or 


"by mortgage with possession of a part of 


the family property. The order is at 


page 49 of the printed record. Thè 'ap- 
plications, printed at pages 51, 53, 59 
and 61 show how, he succeeded in ob- 
taining. the good offices of the learned 
District Judge for staying the execution 
salé which was nd 
the, decree had 


been. transferred = the Ene TA because 


thé property was ancestral) We have - 


already mentioned that the learned Sub- 
ordinate Judge gives Ganga Dayal full 
credit for doing his best in the interests 
ofthe family. On the.30th of July 1907 
Ganga Dayal approached -the, District 
Judge with a definite proposal for trans- 
fer. I may mention that the order of 
the learned District Judge dated the 13th 
of July 1906 was not very definite. On 


ted to sell the shares now in suit in the 


villagés of Lachhmipurand Harnampur to 


‘one Babu Bhagwati Prasad for Rs 21,945 
and that he might'be, permitted to mort- 


gage a portion of, the ‘remaining family 


‘capabilities, He raised small,’ sums’ b ' property, namely, 4-annas share in tho 


village . Barpataha ‘to.raisa a sum of ` 


Rs 5,000 to pay off'the decrees. 'It ap- 

ears that at that date, thé two sums of 
Re 21.000 and. Re. 5,000 
have sufficed to pay off the two decrees, 
Theorder dated the,3lat.cf July 1907 of 
the learned District Judge shows how 
diligently Gana'Dayal had been acting. 
The learned Judge recites. that the 


‘amount of the desrees was originally’ 
between Rs 35 and Rs. 36,000 but Ganga ' 


Dayal had been able to reduce it by os- 
casional payments to a sum of Rs. 26,099.. 
The learned Judge sanctioned tho sale 
of 4annas share inthe two villages in 
guit and an usufructu&ry ‘mortgage’ of 


B n TT prr 


ostare the reve-- 


‘record. By anorder, he was appointed : 


.the 30th of July 1907 Ganga. Dayal de- ' 
‘finitely proposed that he should be permit. 


would. ` 


1 


' actions in 
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another portion of the property But it 
uppears that Bhagwati Prasad backed 


out of the transaction and the rssult was, 
erty was po up for. 


that the family pro 
sale, «At page 63 of the record is printed 
how the bids went before the «Revenue 
Officer -Bhagwati Prasad evidently pre- 
ferred to take his chance to purchase the 
property * at ' an auction-sele to a 
purchase by private treaty With 


‘ respect to 4annas share in Harnampur 


he offered? Rs. 11,200 but the decree- 
holder outbid ‘him by offering Ra. 100 
more ' Similarly in respect ofthe other 
property * the > decree-holder offered 
Rs 11,100 as against Re 11,030 offered 
by Bhágwati Prasad. Thus, we find 
that at an open auction-sale the two 
properties ‘fetched only the sum of 
Rs 22,400: This sale took plece on the 
20th of December'1907 To save the 
property ‘Ganga Dayal had to pay within 
the 30 days of sale not only’ the decretal 
amounts but also five per cent over the 
purchasé-money He, it appears, chad been 
able. to persuade the appellans to pay 
Ra 25,100 for the two sharee in the 
villages of Lachbmrpur and Hernampur 


_ inclusive of one dhur area ir village 


Belaura He had also beer able to 
persuade the appellant to advarce a sum 
of Rs 4,500 on a simple mortzage over 
the share in the village of Sarpataha 
The learned District “Judge Approved 
of this pioposal and a draft sale-deed 
was filed and approved. The sale-deed 
was eventually executed and on the 
18th’ of January 1908 the entire amount 


of ‘Ra ,-29,600 was paid into the treasury , 


andthe sale vas set aside. 

It has been urged that although Ganga 
Dayal may have done his best n the in- 
terests of the family he might,Eave done 
better and ifthe had uged inore ciscretion 
he might have procured Re 30,000 at least 
for the: property  It'18 urged that his 
failure’ to obtain the’ best valce for the 
family piopeity vitiates the sal» and the 
aide. ‘below was’ right in setting it 
aside 


mission ‘of the District Judge was 
obtained by Ganga’ ‘Dayal for the trans- 
which he‘ entered. Ganga 

Dayal > vould’ not od be appointed 


` 
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‘this presumption of'law we have 


find that ‘there ‘is mo 


-the property 


sah 


a guardian of his minor nephews sha 
were ‘living jointly with him and that, 


-therefore, ‘the „permission which was 


obtained from the District. Judge did. - 
not stand gooå in favour of theappellant. 


| This point having been conceded by 


the learned Counsel for the appellant” 
we do not wish to express any opinion 
over it, Assuming, however, that the’ 
learned Judge's permission went for 
nothing, the proceedings show at least 


this that, it was impossible to obtain 


a ‘better value at'the time than was 
really obtained. We must assume ‘the 
learned Judge did his duty and he 
made an énquiry in the interests of 
the minors and the junatic as to the, 
value of the property and sanctioned the 
transaction only when he found that it 
was beneficial to their interests. ae . 
tthe : 


positive evidence of a learned Vakil of 


‘Gorakhpur’ ‘who says that the then 


Munsif of Gorakhpur was entrusted 


-with an enquiry into the application 


submitted before the District Judge. 
As we have said, the orders of ‘the 
learned District Fudge are very good 
evidence that the value paid at the time 
was a very proper value. ; 

Coming to the-evidence adduced in | 
the Court below by ithe, parties we 
documantary 
evidence whatsoever to show what value 
the properties in the two , vill ‘of 
‘Lachhmipur and Harnampur could fetch 
nt the time. There ıs mo aa 
There is no evidence of income ‘from 
except a cert#in vague 
statement on' the part of the plaintiff 
No 3 Thatstatement is that one‘bigha 
of Lachhmipur could be let at ‘Ra, 2-4 
to Rs 2-8 per annum. If this ‘be the 


“annual rentithe price of the land.could'not 


be very high The learned Subordinate 
Judge has been mainly, if not wholly, 
influenced.‘by the fact that ihe misread 


.the proceedings before the. Revenue " 


Officer at the auction-sale it appears 


. that after a 4annas.share of Harnampur 
It is conceded that althougk the’ per- É 


had been sold, a one-anna share out 
of the 4-annas share. of Lachhmipur: 
was offered for being bid for, ibut no 
bids ‘were made., The result was ‘that 


the entire 4-annas share of Lachhmipur 


" 
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had to be put up. The learned Sub- 
ordinate’ Jud, ought that the price 
fetched, ‘namely, Rs. 11,100, for Lachhmir 
pur was the price payl for a one-anna 
share -and not for the entire -4-annas 


Share." We are perfectly sure- that if: 


he had.correotly ‘read ‘this : document 
he would ,have «come ‘éo -adifferent-con- 
‘clusion altogether. : er 

We have'dlreatly said there is no docu- 
mentary: evidence ‘by which we -ean 
judge the -market value .eifher -at the 
date of the sale .or at the-date of the suit 
of the properties.in question. 

Coming ‘to.oral-evidence, we have read 
the whole-of-it and we'ünd it impossible 
to be guided ‘by it; ‘On "behalf of the 
plaintiff-respondent the evidence of no:less 
than eight persons ‘has-been printed. One 
of these Raj Bahadur Lal is a patwari, 
but he is not the patwari of any'of the 
villa in'question. He said that he. 
-~ was the patwari.oftwo adjoining villages. 
In our .opinion no sufficient reason hav- 
ing been shown why ‘the patwari of the 
vil ‘in-suit could -not be found itis 
impossible.to.rely and act upon the:state- 
ment of-Raj-Bahadur. Hesays that the 
lands of Ladhhmipur ‘could ‘be sold at 
the date when he was examined at Rs 100 
per bigha ‘and the lands at’ Harnam- 
pur at Ba: 125 per bigha. It does not 
appear Whether he was speaking of the 
cultivated land or the ‘average’ value’ of 
the-land. The4-annasbare sold’ would 
include ‘lands actually under cultivation, 
lands which ‘could -be brought under 
cultivation hy spending money and 
labour, and lands which would ‘be 
‘absolutely unreclaimable-at -any expense. 
"Ihe evidence ‘of ‘the appellants son 
Ganesh Prasad would go ‘to show ‘that 
there are huge areas in both the villages 
which are not cultivated:and which are, 


therefore, not capable of yielding.any in- 


come. Of'the 8 witnesses examined “by 

` the’ plaintiffs the plaintiff No 1 states 
that-the lands in Harnampur would-fetch 
Rs. 175 to Rs. 200 per bigha and the 
lands in Lachhmipur would fetch'Rs. 150 
per bigha. The witness Sheo ‘Shankar 
ube would not. go: so far as that. He 
does not belong to, either of the two 
villages and his means of knowledge:are 
extremely doubtful. He says that he 


4 


^ 


` INDIAN CASES. 


‘never purchased any dhare in the ‘two 


“witness , Jadunath 


` 949 


villages and that within the last 20 years, 
80 far ashe knew, no shares in those 


‘villages had ‘been sold. The witness 
-Dhanraj Rai brought a sale-deed which 


has’ been proved by Ram ‘Kiipal.and `e 
which related to an entirely different 
village of Aligarh. He:does not say any- 
‘thing ‘about the valuation of the lands 
in suit. - The witnesses Ramphal Panday 
and Mahipat do not speak anything on 
the value-of'the lands in 'the two villages : 
in question. We have already commented . 
on the statement of Raj Bahadur Lal, 
The witness Lalji Sahai does not speak 
on the point. 

The appellant 'has examined his son to 
show under what circumstances the pro- 
perty mes purchased and: what value was 
‘paid ‘for which property and'why. The 
| anday saya -thab ‘the 

rice was fixed dt Rs. 34.or Rs 35 per 
agha when ‘the "purchase was, made; 
This-price was evidently ‘for all, the lands 


. whether ‘good, bad or indifferent, taken. 


aga whole. 
The sale-deed ‘having been executed - 


-under thecircumstances already «lesorib- 


d it lay heavily -on. the plaintiffs to 
prove that their üncle, who did.so-muc 
Tor them, could obt&in much better value 
than he did obtain. Weare ofopinion 
‘that it has not been established thatthe. 
price paid, namely, Hs 25,100, wasin any ' 
way 1nadequate price for the .property. 
at the time of the sale. - 
The Tesultis thatitheappeal succeeds` 
and -itis hereby allowed, and the ‘suit 
of the respondents Tameshwar ‘Prasad 
and Rameshwar Prasad jis ‘dismissed ., 
with costs throughout. The costs in this: 
Court will ‘include ‘Counsel's ‘fees.on ‘the. ` 
‘higherscale. |, . 4 i 
“There is a cross-objection on the'part-. 
of the respondents Nos land ‘2-buton 
it no Oourt-fee was paid. A sum of. 
Rs. 800 was demanded as Oourt-fee. 


"The respondents never said they would 


pay the Court-fee and the eross-objectaon, 
might be rejected on that'account. The 
learned Counselfor the appellant states 
that he was served witha copy of.the 
cross-objéction ‘We find ‘on the ‘record , 
that on’ the 10th of January 1922 Mr, 
Jang Bahadur Lal, one ofthe ‘learned 
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t Counsel for- the appellant, was: served 
with a copy of the cross-objectim. He 
' waa right, therefore, in.claiming tle costa 
ofthecross-ohjection. The eross-oLjection 
‘ig being rejected because no Ccurt-fee 
has ‘been paid, butthe costs due.on the 
cross-objection will be paid bz the 
respondents Nos. land 2 to the appellant. 
The costs will include fees on the higher 
scale. 


8, D. Appeal allewed 


Cross-objection dismissed. 


— " 


NGOON HIGH COURT. 

Bu SECOND Cha diae No 216 or 
j . 1928. 
March 17, 1924 
Present. —Mr. Justice Young. 

DOO DOO MEAH AND ANOTHER— 

APPELLANTS . 
AND ANOTHER—. POr DENTS. 
E AU of 1872), à 11—Lease by minor, 
validity of--Lessee's portion —Specific Reret Act 

(I of 1877), s 4l- Im —Compenaction 
A. lease by a minor 18 void and a lesse under 
such a lease 15 hablo to be ejected but 18 
entitled to compensation under section 4l of the 
Specific Relief Act for umprovements cone on 
the property on tho basis of the estimatel value 
at the time of erection, and is also enttled to 

remore the standing crops, if any [p 251, cel. 1] 
Special .second civil appeal fom a 
decree of the District Court, Akyyb, in 

Oivil Appeal No. 5 of 1923 

Mr. Lambert (Junior), for the Appel- 
lai Bose, for the Respondents f 
JUDGMENT.—In this appeal the 
plaintiffs seek to recover possess:on of 
certain lands from the defendants Nos. 1 
and 2 under the following circum- 


i They allege that they boughs the 
lands from defendants Nos 4, 5 and 6, 
"defendant No. 4 being the wife of rlaint- 
iff No. 1, defendants Nos. 5 and 6 being 
r tively the mother and auat of 
plaintiff No 2, who had acquired the pro- 
perty on partition, it being part of 
the property of one Fazar Ali, 
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. The defendants Nos-1 and 2 élaim to be". ' 
in possession under a perpetual .lease 
granted to them by the 3rd defendant | 
on- the 30th March, 1908 At,this time ' 
the 3rd defendant was a. minor he 
gave his own age in 1922 as 29, which 
would have made him 13 in-1906, the date 


-of the lease and {he Ist defendant admits 


that he was only 15 or 16 at the time. 
Such being the: case the-contract’ of 
lease was not voidable but: void atid 


the defendants: are im under. a void 


lease, Mohori Bult v.. Dharmodas Ghose ' 
D, Dattaram Gamndabhav Guzar v. 
manyak Balkrishna Agashe (2), and.the 
l. owner could eject them at any 
time Are the plaintiffs the rightful 
owners? They claim through the 4th, 
dth and 6th defendants, who themselves 
claim through , the 3rd. defendant as 
manager. All these defendants -mako 
common cause with the plaintiffs. The 
plaintiffs’ case 18 that the land belonged 
originally to one Fazar Ali who died 
about 20 years ago leaving defendants 
Nos. 3, 4, 5,6 and another daughter as 
heirs. Defendant No. 3 managed the 
estate though a minor and admittedly 
leased out this portion When defend- 
ants Nos 4 to 6 came, of age m, 
1910-11, there was a division’ of the 
inheritance and this portion of it fell 
to defendants,Nos 4, 5 and 6 This 
partition is testified to by Sultan, the 
"headman and Shor Ali, his uncle, 
neither of whom is related to the plaintiffs 
and both of whom seem to be indepen- 
dent witnesses, and I'accept their evi- 
dence ~- |, ] | | 
Defendants Nos 4, 5 and 6 sold the 
lands in suit by a dulv registered-deecd 
of sale to the’ plaintiff who have 
brought this suit. This sale-deed was 
attacked in argument, but the vendora 
themselves do not dispute it and they 
are the only persons concerned. De- 
fendants Nos. 4,5 and 6 might just . as ° 
well have been joined as plaintiffs, and 


in my opinion the attacks are irrele- 


vant A ; 

The learned Judge of the lower Ap- 

pellate Court was correct in giving the 
(1) 30 O 539, 30I A 114,7 O W N 441, 5 Bom, 

L R 421,8 Bar P O J' 374 (P O) Vis $ 
@) 28 B 181, 5 Bom, L. R, 916, > ” 
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plaintiffs a «declaration - and - -mofeovés | ~ Mu Gulenni. 1l, “for the A ipellant s 
against this. portion .of - the judgment, ` Mr. M. L: ‘Agarwala, dor the "Respond- 
there has been po cross-appeal; such  bntg. =’ ws 

being the case, I, see mo answer. to SUDGMENT.—This is ' a plaintiffs. 
their claim, for. possession, the defend: appeal under the: Letters Patent’ from a 
ants‘ Being hander.& void leaso, , and the decres ofa learned Judge ‘ofthis Court 
defendshts must vacate,. The lease must ^ getting, aside the decree of the "lower 
be cancelled and under the Specific Appellate Court and” dismissing the suit 
Relief Act, section 41, sthe, defendants in toto. 
fre entitled’ to remove, or | have thd «u The plainfiff'sallegations were that the 
houses erected by: them on tbe land plots um isuit were the tenancies of 
valued and-have the proceeds ‘paid: -t one. ‘Ghisa, deceased.^' The plaintiff 
them, also to have any, bunds erected alleged’ io"bean heir of'Ghisa and as 
by them and any. fruit garden raised -having’ been in joint cultivation’ “with 
by them, valued, and the proceeds paid hım: over. these ` 'plote . It was' stated 
to them, such value in. all. cases being that..on the 4th February: 1919 ‘the y 
the ‘estimated. value at the time. of ambardar had’ recognized the plaintiff 
érection and further.if they, have planted. , as the tenant of these plots and had: 
or Bown'on the property cropa which, indeed attested this fact before ' the, 
are growing at the. time qf eviction ‘hanungo, that the: plaintiff: was in pos- 
they are entitled to such, crops when session of these fields by ‘cultivation in’ 
ripe and to freei ingress md “egitas, ‘to „the year ł326F. tbat in ‘khar tf 1327 








gather and carry, them. ` "= Fash he ‘actually! sowed" somé crops but 
8D , , - Order cordingly hat. In ‘March 1920: the defendants 
Sis be , .", wrongfully dis ossessed the plaintiff by 


pa m .' «'"$ Necessary to-enumerate the reliefa which 
i SE |l. were. claimed: by: the plaintiff ih ‘his 
Pa , A ' " plaint "They areas follows .— - 

Lx ES DERSE (1) Rs.'100 as the value’ of the erópé 
ALLAHABAD HIGH COURT.: ` ille ally cut by the'defendant&, ' — . S 
t Torres PavgsT-AppBAL NO, hs do |( Ejectment of the -deferidants and’ 

, or 1923. |3 ona decree ^ ae possession . in "favour of 

Ma 8, 1994. , , e" the 

3 PRG -—Mr Justice Sulaiman and ' Durum perpetual injunction restraining 
. _, Mr'Justice Kahhaiya Lal. Q5 ui defendants from ever interfering in 
. CHET RAM Past Arraciaie future With the plaintiff's possession of 


LEA ned " eem co os cutting away the standing crops: It is 


ersug’ (c 4  *he'plots in dispute, . 
SITA RAM AND pe eee : ° The defendant Sita Ram pleaded that 
' RBBPONDENTS ' ' «he waè ‘holding the. plots «under a 


"A T Act (II 1001 9-7 
M igra ge ia, ( of 100: " ae enant, registered, kabuliyat, dated,the 13th Feb- 


oj. 
wk ABEN E DOS A .ruary' l910,'and that the plaintiff had 
: pages: Tanadenen oy Cond or Reve on .no'rght to maintain ‘the - suit against 
promiy—Regutration Act (XVI o of 1903), 8'60 :) him, It was also pleaded that the Civil 
E ds a ier pen or Somes, foi Court: d 2: penus to entertain 
ed D ws this claim which was exclusively cog: ;. 
fc can can only brought ın a Omi [p 252, ; Bigable by the Revenue Court. ? y. cog- 
'Beoton 50.of the Registration Act does wet e' Court o t instance came to 
apply to an agrionltutal lease [p 294, eol L] . + “the ‘con¢luaion that the'euit should have 
on 79 ofthe Agra Tenancy Act does not filed th R \ 
apply to a case where the tenant’ 19 dispossessed, ‘been if’, the Revenue ‘Court ‘and 
by a trespasser + jp 254, col 2] "!' ordered that the plaint'be'returned for 
Letters - Patent appeal against ‘the’ presentation to’ the proper Court. An 
judgment of Mr Jntice Ryves, dated, the, appeal was preferred to the District. Jud 
22nd December, eee printed as n And, who came to the .coriclusion, “that 
' Cas, HT, : .« guit had bean SART instituted in the 
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* Civil.Court. ‘Instead.of, however, pemand- . 


ing ‘the case for disposal on the . merits 
he proceeded under sectiors 136 “and 
197 of the Tenancy -Act and ultimately 
passed. a‘ ‘decree for Ra 80 as camages 
dor. possession of the plots and for an 
injunction against the defendanzs from 
interference in future with the plaintiff's 
egsion 
The defendants ‘preferred an appeal 
40 this Court which has bean ellowed: 
We may note that before the learned 
Judge it'was never urged taat no 
appeal Jay to him. The learned Judge's 
attention was not drawn to this ques- 
tion and naturally ‘there 1s not adjudica- 
tion.on this:point The point also ig not 
quite a clear one. This ge a ids 
Patent ‘appeal we have sed ‘the 
point to ‘be raised ior the ‘first time 
under the Letters Patent, i 
We must therefore assume that the 
learned District Judge had pessed' a 
decree which was .duly appealed agamat 
to this, .Court. M 
Thelesrned Judge of this Court after 
doubting whether “the District Judge 
was mght in holding that the snit was 
cognizable by the Givil ‘Court Las. gone 
- onto remark that ‘he does “not, Foweyer, 
inténd to deeide this case on tke point 
of jurisdiction” i.e, he has essumed 
that the suit had ‘been rightly -nstitut- 
ed inthe Civil Court and the learned 


District Judge was properly seized of: 


. the appeal and was fully justified in 
disposing.of it on themerits. aT 
"We may note here that in ouropinion 
there can ‘he no ‘doubt that the plaint 
as drafted and the claim as brought 
' eould only have ‘bean ‘brought in the 
Oml Court It is apparent that no per- 
petual injunction could ever heve been 
granted by the Revenue Cours. It is 
clear also that the claim was one -for 
damages against a trespasser tnd for 
the recovery of possession against him 
and that the landlord was not made a 
party to these proceedings: ‘he suit 
really was at the very best-one between 
the rival claimants and should heve been 
disposed of by the Civil Court The 
learned Judge, however, hes d smissed 
the-suit on the following grounc. The 
plaintiff claims to hold this land under 


* 
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an oral agreement of tenancy whereas. 
the defendants relied upón a registered 
lease exeouted by the zemindars, On-the 
date when the suit was instituted, the 
Plaintiff admittedly was out of possession 
and ‘had in the previous month been 
forcibly -dispossessed ‘by the ‘defendants. 
The learned Judge, therefore, thought 
that in -a case df this kind’ the ‘plamtiff 
bad failed to prove that he had a 
better title than-the defendant, and that, 
therefore, the .plaintiff .conld not be 

iven a decree for possession The 
earned Judge further fhought ‘that it 
followed from ‘that conclusion that the 
plaintiff could not even get a decree 
for damages for the crops which he had 
sown and which had been wrongfully 
cut by'the defendants. 

It is impossible for the 'Civil Gourt to 
determine the exact nature of the tenancy, 
but it cannot be disputed:that when the 
plaintiff was put ‘in ‘possession ‘of the 
plots by the lambardar who collected 
rents from him he became at the very 
least a non-occupancy tenant. A non- 
occupancy tenant is entitled to hold 
on and sow crops so long as he, is not 
duly ejected. Up to March 1920 the 
plaintiff was in occupation af the plots 
and ‘Had actually sown crops ‘in’ the 
field No. 8404. The learned -District 
Judge has found distinctly that the 
ciops which had been cut by the defend- 
ants were the crops belonging to the 
plaintiff which ‘he himself had sown. He 
has also found that even subsequent'to 
the registered lease'of the 13th February 
1919 granted in favour of the defendant 
No 1, the lambardar had received rents 
from the plaintiff on account of the. 
plots ın question. It is, therefore, clear 
that in March 1920 the plaintiff cértainly 
hada right to retain possession” of the 
plots until he was duly ejected by the 
landlord. A Revenue Court could not 
have entertained a suit for ejectment' | 
with effect from March 1920. ‘Such a 
suit could under section 60: of the 
Agra Tenancy Act have been filed only 
between the 30thof June and the dst . 
of October following. The plaintiff 
however, was forcibly dispossessed by the 
defendants in the ‘middle -of the agri- 
cultural year at 9 time when the plaintiff's 


tag 
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crops were standing. Had the plaintiff's 
dispossession been effected by the Jand-' 
lord himself the question: as to whether. 
the plaintiff should be, restored posses- 
sion, or not under the prqyibó to ems 79, 
would ‘then: have arisen ^ As matters 
stand; however, the landlord" did not 
give Meer qd to' thé defendante ' and 
the plaintiff was not dispossessed by 
the landlord, but by the defendants. , It, 
is the defendants who cut away the 
'erops and! who apparontly have appro- 
priated these crops and it is against 
the defendants tHat the: plaintiff seeks 
relief. Itis, therefore, difficult. to hold 
under the circumstances’ of this case that ' 
the dispossession complained’ of was, b, 
dispossession by the lambardar. 

Our attention Has Been. drawn-By the. 
learnéd Counsel for the’ defendants to ` 
three ‘cases of, this Court and’ it has been- 
conteridéd that inaamucli as the defénd- 
ants were claiming. title under à 're-, 
gistered' lease granted’ by the zemindar 
. the dispossegsion by them must, be, 
* deemed to have been the dispossession- 
by the landlord. The’ first case relied 
upon is Ln of Ram Lal v Chuni Lal 
(D. be noticed; however, that in. 
sc: a MAN ap the heir’ of the ori- 
ginal tenan t had got her name record- 
ed. yet. neither she nor Ker ‘sub-tenants 

who claimed: under her had. ever been: 
in actual possession of tHe holding = 

In the same way im the case of Sokhat: 
. v: Ram Prasad Oy; it was the landlord’ 
who had let out the land ‘in'the occupa- 
tion of a’ tenant to a third: party. e 
learned Judge understood the finding, 
of the'lower'Appellate Court to “be that 
if the plaintiff was ‘ever in poseeesion 
lie was- dispossessed by- the landHolder 
who -thereafter let the’ land. to’ the 
defendant. . ' A 

Similarly in- the case of Balbhaddar 
Chaube v. Somarau „Rar (3) a’ learned 
Judge of this Court “had distinctly held 
that in that case the dispoesession of the 
plaintiff was a dispossession. by 'the 
.semindar which was manifest from the 
fact that m the plaint it was stated that 


$ A 
SD 24 LJ 09, 31A $T; AW. N. (1904) 
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iniiai cas, 


‘stances the 


"case. 


the — brought . suits, for rent, 
against some tenants holding the plots’ 
in question and ‘obtained’ decrees and 
that the plaintiff himself regarded.this:as 
amounting, to his dispossession Further- 
more in that case the relief claimed 
by the plaintiff. was not’ -only against 
the principal defendant buti also against 
the zemindars who were impleaded. 

It will, therefore, be apparent that in 
all the three cases the zemindar had 
been understood to have actually dis- 

ogsesaed the occupying: tenant and.then 
fet the land. to'a third person. In the 

resent ,oase, on.the other hand; ihe 
earned District Judge- was of opinion 
that, in spite of the registered lease 
granted- to the defendant; 
noknowledized the: plaintif asithe: ‘tenant; 
and, in fact, realised: the rante-from. him 


It i8 also. alear’ that if was not tillimoré ; 
than. a year aftér that registered lease- 


that the. defendants. purported. to: take 
possession. of the field, and: that; they 


tried. to do this. in the. middle 'of the . 
‘agricultural’ year, at a time when the 


plaintiffs ‘crops. were stánding. The 
defendants must, be deemed to. have, 


therefore,. forcibly, ‘taken ' possession of, 
-the plota, and. the ‘dispossesaion, of the 


plaintiff cannot be' deemed. to be an 
ejectment by the zemundars. The zemin- 
ars gre. not. måde parties to the suit 
and: the deféndants are- merely tres- 
passers. Even the learned Judge of this 
Court at,'the: end of his. judgment re- 


‘marked: that the argumenta before him 


proceeded” on the basis that this-was,a 
purely civil. Burt properly instituted in, 
the Civil) Court. Under’ the cireum- 
principle. underlying the 
to cannot apply to this 
Treating the- suit as.a suit against 
trespassers it js- apparent that the 
suit was maintainable: We "may: also, 
note, that the suit was instituted. within: 
81x "months of the plaintiffs. di 
sion and,fürthérmore the matter went 
up in' appeal’ before the- learned Dis- 


cases , referre 


‘trict Judge, who Baving All the mate, 


rials on the record proceeded. under. 
sections 196 and 197. to dispose of the 
matter, finally. .'Under thé cireumstancea- 
the question:ss to which-was the-proper 
forum for the suit: has lost: ite. “ampem, 


"C t. 


e lambardar 
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Ante. The case must, therefore, be dis- 
posed of on-its actual merits 

It has beert contended on behalfof the 
defendant that the plaintiff had no right 
to retain an’ absolute posseásion of these 
plots ‘and that in view of tha provi- 
sions of section: 50 of'the Indian Regis- 
tration Act the, registered lease, though 
subsequent to the oral lease, must have 
priority. It is urged that at the time when 
the suit was brought the plaintiff was 
not in possession, and that inasmuch, 
ab the registered’ document has priority 
over all unregistered documents the 
plaintiff has not a better title, and, 
therefore, his'claim for possession must 
be dismissed, 


' We are unable to accede’to ths con- 
tention. In the flrst^ place section 50 
of the Indian Registration Act (XVI 
of 1908) does not apply to leases exempt- 
ed" under the proviso to sub-section (1) 
of section 17 of that Act. A reference 
to the notification published in the 
U. P. Gazette, dated the” 3rd Decsmber 
1885, shows that agricultural leases have 
been exempted from the’ operation of 
section 17. It would’ folldw, therefore,’ 
that- section 50 also would be inappli- 
cable to- such agricultural leases, The 
lease in favour of thé defendants is not 
& lease of proprietary interest brt isa 
mere agricultural lease though ir pur-, 
ports to--be im perpetuity. er- 
more on the date when the deferdants 


E possession of the fleld they knew. 


that the plaintiff was in possession and 
that’ his crops were actually standing 


on the land. They, therefore, had-clear- 


notice-of the plaintiffs oral tenancy, if 
not of the fact that it had been ettest- 
ed ‘before the  kanungo. ' Under ' all 
these circumstances it is impossikle to 
- hold that the registered document 
superseded ‘the tenancy of the p-aint- 
iff: The plaintiff’ even if'he vas a 
mere non-occupancy tenant at any rate 
had & right to remain: in possession 
till duly evicted. The mere fact that 
a registered document was executed in 
favour of the defendants did not 1pso 
facto put an end to his tenancy o- ex- 
tinguish his tight. We are, therefore, of 
opinion that on the date of dispogseasion 
ție, March-1920, he had à right’ to remain 
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in possession and the defendants had, . 
no right to take forcible possession of his ^ 
lands The plaintiff accordingly would | 
be entitled to be restored to possession, 
as against the défenddnts. "The learned 
Counsel for the defendants-respondents 
has as a last resort gonane that thé 
plaintiff being at best a mere non-occu- 
pancy tenant fad no right to be restor- 
ed to possession in view of the provisions : 
of section 79 of the Agra Tenancy, 
Act. When we havé held that thia is not 
a case of dispossession by the Jand- 
lord but of a dispossession by -tres- 
passers section 79 of the Agra Tenancy 
Act'does not apply In any view ofthe 
matter the plaintif would be entitled to, 
a decree for compensation for the cropé 
forcibly cut away by the defendants.. >- 
As regards the relief for mjunction 
we are of opinion that this should not, 
be granted in the absolute terms asked 
for. It is clear that the defendants hold 
a registered, lease ‘from’ the zemindar 
and hé may haye the right to get the, 
plaintiff ejected" in the ordmary way 
from the holding and to put the de- 
féndants in possession, A perpetual in. 
junction, therefore, 18 out'of the ques- 
We accordingly &llow this appeal and 
setting aside the decree of,the learned 
Judge of this Court; modify the decree 
of the learned District Judge by direct- 
ing tHat the decree for possession and. 
for injunction will hold good till such * 
fime as the plaintiff is ejected in due 
course of law, ‘The rest of thé decree 
of the District Judge vill stand; cóh- . 
firmed The plaintiff will ‘get big costa 
heré and hitherto- from the- defendants 
including cost in this Court on ‘th 
higher scale. i 
, K.8. D. Appeal allowed. 


j eU n x ica Att 
VoL BAJ € v ilu 
SRINATH OHATTHRJRE V. KADAR NATH RAI, 


CALOUTTA HIGH COURT. 
"APPEAL FROM ORDHR No. 208 or 1922. 
. - , +. May 8, 1924, ot 
Present .—Mr. Justice Pearson arid 
Mr. Justice Graham. . ' 


SRINATH CHATTERJEE AND ANOTHER- 


—dJUuDGXENT-DERTORS——AÁPPSLLANTB. : 
P .vergua 13528 
KEDAR NATH RAI—DzonBE-HOLDBR. 

AND.OTHRRS—RHBSÉONDENTB. ' |, 


, Cim? Procedure Code (Act Viof 1908), 8 47—Ha-' 


cuion of decres—Inquiry into vadidaty of decree 
Every oi der or judgment, however erroneous, . is 

good until discharged or declared inoperative An 

enquiry into the validity of a decree ıs outside the 


eee valid decree in existence which, 
executed [p 255, col 2 " 


: Appeal against, an order of the Sub- 
ordinate Judge, Nadia, dated the 8th ‘of 


May. 1922. on À ET ux 
Babu Tarakeswar Pal Choudhri, for 
the Appellants, : 
Babus Sarat Chandra Choudhuri and. 
_~ Indu Bhusan Ray, for the Respondents. 
JUDGMENT.-This is; an appeal 
t an order ‘of. the Subordinate 


Judge of Nadia, disallowing objections 
filed by the judgment-debtois in an'exe- 


yiso 


cution case under section-47, Civil Pro-, 


cedure Code. ° : 4 
: A guit in'ejectment'had been brought 
“against the owners of certain properties 
represented by one Chari Chandra 


Ganguli, the common manager appointed , 


, under section'95 ofthe Bengal Tenancy 
Act. The suit was eventually compro- 
anised and ‘decreed accordingly on the 4th 
February 1921, Upon execution being 


taken out, objection was, taken ‘by the. 
JUGA men debtors that the decree could- 
e 


not executed because Obaru Chunder 


Ganguli-did not represent the’ estate on ' 


the date of decree and'also because the 
leave, ot the- District Judge, was not, 
obtained for the compromise. XR Te 


On behalf. of the decree-holders a pre- 


liminary objection was. raised in the 
Court below that the application was 
, not maintainable under section 47, Civil 


` Procedure Code, in^ the ‘execution ‘stage 


the contention being that a separate suit 
might lie for the purpose of questioning 
the validity of the decree, but that the 
Executing Court could not go behind 
the decree, The” learned .Subordinate 
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functions of-an Rxecuting Court subject to tae d 


255 

Judge on & consideration of the author- 
ities held that the objections could. not* 
be'determined in an execution proceed- 
ing, and that only those questions which: 
would render a. decree void ab initio, 80 
as io affect the jurisdiction of the ‘Court; 
could bs gone into. He. accordingly: 
upheld ihe preliminary objection. 

-It has been urged on behalf of the 
appellants that the learned Subordinate 

udge erred in’ so deciding, and that if 
the decree was a nullity, as it is maintain- : 
ed it^was, the Executing : Court was en- 
titled to go behind it and to refuse to exe- ` 
cute.it. In support of this view refer- ° 


‘ence has been made to the cases of" 


Narendra Bahadur Chand v. Gopal Sah - 
oA rand .Junglt Lall v- u, Ram 
ambara - (2),. Those cases are. however 
distinguishable from .-the present one’ 
inasmuch as in both instances the decree 
wes held to be'a nullity -by reason of 
the fact that one of the judgment-debtors 
‘had died and his representatives had not | 
been brcught.on. the record soas to' , 
render tae’decrea incapable of execution. 
That however isnot the position here. , 
'The point whether an Executing Court 
can question the validity of a decree was 
considered in the case of Kalipada Sirkar 


. v. Harmohan Dalal (3), and the view 


taken was that every -order or judgment, 
however erroneous, is‘ good until dis- 
charged, or declared inoperative, : and’ 
that thé Executing Court cannot inqnire 
into the validity, or propriety of -the’ 
dectee. It was pointed out by Mooker-' 
jee, J., that a proceeding to enforce a 
judgement is collateral'to the judgment ., 
and that thereford no enquiry into its: 
régularity, or validity can be permitted 
in such a proceeding. At the B&me- timo: 
it may ba cónceded that the proposition, 
that an enquiry into the validity of a 
decree ie odtaide the functions of an Eixe- 
cuting Court, is -subject to the proviso 
that there ie-a& valid decree in existence 
which can be- executed. It cannot ‘ba 


, sald 1n tais ‘instance’ that there 'was not » 


a valid decree, or that-it was incapable `, 
n t * 5 t in * - " 
(1) 20nd Cas. 500; 17.0: L. 7. 634, 

(8) 50 Ind. Cas. 529; 4 P. L, J.. 240; (1010) Pat. 


XS(F.B... os ex 
(a) 35 In^ Qaa, 850, 24 O, L. J. 878; 44' O. 827; 
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. of execution. The common manager 


“was not dead, and the decree was obvious- 
ly capable of execution. ` The only objec- 
tions taken were : 5 

(1) That Charu Chandra Ganguly had: 
ceased.to be the common manager at the 
date of the compromise decree 


and . ; 
(2) That. under. the. law the common 
manager had to obtain the permissiom 
of.the District Judge to the compromise, . 
and that he had-failed.to do so. i 
In our judgment these matters: were 
outside the province of the Execution. 
Court andthe learned Subordinate-Judge 
was right in the view taken by him, ang- 
in giving. effest to the preliminary objec-. 
iion. . 
Coming to the merite of the case it is 
argued.thst. Oharu Ghandra Ganguly did. 
not represent the estate at the cate of 
decree. Two-orders of the District-Judge 
hare been placed before us, Gne is 
dated'the 3rd May. 1919 and con:ains a. 
direction: that Chara Chandra Ganguli 
should make over charge to one Dwijraj 
one of the estate amlas, who was-30 look 
into the former's aceounts- and Limself 
furnish security for ‘Rs. 1,000, within two | 
months. Probably what was in prospect. 
at, that time was that; Dwijraj should, be: 
pppoe’ as-common ie as in place 
Oharu Chandra Ganguh, but however 
that may be there is nothing in that 
order from which: it. can be sad that 
Charu Chandra Ganguli was:theresy dis- 
charged. it was at most a sten pre- 
paratory to-his discharge contemplated’ 
in the future. There is nothing to 
show. even. that any action was taken 
upon, that order by the persons concemed,, 
and matters therefore remained in. that 
pomtion.up to the: compromise decree on. 
the 4th February 1921, So far tiere is 
nothing; to show thate Gharu Oaandra 
Ganguli could not represent the defen-. 
dantg‘on that date-as common. menager, 
Subsequently, however, on-the 14th Sep- 
tember 1921, another order was passed 


by. the District Judge. He refers to the, 


last order of 3rd May 1919, to the fect that 
nothing has‘been,done under it, and that 
Charu Ohandra Ganguli has neve- been, 
properly discharged though he mas, have 
ceased to deal with the properties; and. 
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he makes a declaration that the: common 
management should be deemed to have 
come to an end since the 3rd May 1918, 
and that; date ia tor be treated’ as the 
dividing line between the responsibility 
of Charu Chandra. Gi ion the one 
hend andi Dwijrej on the ‘other It is 
argued that this order, therefore, invali- 
dates-the decree of the previous Febru- 
ary because in tetms-of the order Charu 
Chandra 1s to be taken as having ceased, 
to be common manager in 1919, and, 
therefore;.could notproperly be said to 
represent.the defendants at the time of 
decree In: my opinion this argument 
car not be supported, because in a matter 
of this, kind I think. that it has. to be 
determined by the position at the time 
of the decree itself; and that that cannot 
for the present purpose be said to be 
affected’ by. the subsequent order of Seps 
tember, which was not directed: to the 
matter of' the decree at all. : 
Then it is argued that the permission ' 
of the District Judge was. not given to 
the compromise; -point of fact permis- 
sion was given, but upon & petition: not 
of Obaru Ohundra. but of Dwijraj, dated , 
19th January 1921. The whole matter. 
was bafore the Court, the learned Judge, 
applied his mind.to it, and passed the 
order. The evidence moreover shows, : 
and there is no reason to disbelieve it, 
that Srinath: Chatterjee, the: princi 
malik among. the judgment-debtors, hım- 
galf took an active part in. effecting the 
compromise. In the cireumstanees I dos 
not think it can be said’ that the per- 
mission which was actually granted is , 
now to be treated as invalid because the 
application waa made in the- name of 
Dwijraj instead.of Charu Chandra. | 
The appeal. is dismissed. with costs. ' 
Hearing-fee two gold mohura. 
M. B. Appeal, dismissed, 
8. D. : 
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. ALLAHABAD HIGH COURT. - 
CRIMINAL Revision No, 307, o» 1924 ` 
June 17,1994. ` | 
Pregent:—Mr, Justice, Boys. . 
-Musammat, KUMLI—Appiicanr., 
^ versus j : 
EMPEROR. TmRovan Mr. GARDINER— 
OPPOBITH PARTY. go . 
Crimpnal ‘Procedure ‘Code (Act V of 1898), 2-458 
—Application on behalf of child, iw whose: name’ 
should. bè made—“Maintenance,” meaning. of 
“Educational ezpensêsi, ‘whether, come iwi Th 
"M Cala, aud eshon 488; Orina] 
app. under n ; 
Procéduré Code, ‘by thé mother'of a child against: 
tha father of ths child for. the "educational 
‘expenses’ of tho child, should be made, by her 
ın. the name of the child as, the guardian of. the 
child and'not in her own neme. [p 258, col' 2] 
The "eduóatiónal.expenses" of. a child do not 
come within the term ‘maintenance’, as uscd 
in section,488, Criminal Procedure Code. [p. 20, 


cll] - 
{for ` maia- 


Su 


ps Sy hee a lode bang and cues 1s 
su y "wl x 38 
dote d to inainta heras uj write” "ip. 360, 
cols 1&2] Gn ee ELE 

'  Oriminal, revision: against; an order of 
the Besaibns Judge, Kamaun; dated, the 
12th: of April: 1824.1 


Mr: Sarkar Bahadur: Johri; for. the T 
: . end of 1918 by the payment of Rs, 300 did, 

Gardiner denies’ - 

‘must follow, * 


Opposite Party. | = te tee 

JUDGMENT.—This is: an. applica: 
tion in revision from ans order: ofk the 
Segsions Judge; Kamaun, upholding.en 
order ofa:First Class Magistrate refusir g 


' to make an order “under: section. 48B-at. | 
the instance, of a woman called Musammat | 


Kumli forthe payment by;one. Gardinar 
of Rs. 15,a month for the.. eduction. of & 


child, whom the woman alleges,to be har . 


illegitimate: child .by Gardyner. . | " 

e narrative of tha case is briefly, as 
follows: —Masammat. Kumliwas; engaged 
by-Gardiner,: whose. wife. was. dead; to. 
look after his children some: time at the 
end of 1910 or. beginning of^1911. Her; 
husband was ini Jail, and; was releasedi 


“in 1913, in about July: as the woman 


says... She: belongs: or belonged. ito. the. 


Dom caste. Bhe: gave: birth ‘to ‘a.child;) 

the .date as alleged, + ue paing Novem-- 

ber the 15th, 1913. She apparently, 

used ‘to: look. after, Gardiner’s: children 

during.the winter’ months 
n 


* 


p 


i. not always, : 


: service in 1919, 


„was ‘turned out. he” w "n 
turned ‘out because -as Gardinér said `> 


Bad, usually,. 
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return 
village. shree milés oüteide Naini Tal, 


-during the hot monthé, when the children 


9l. She left Gardiner's’ 
according to her, own 
account, but more-probably in the firet 
halt of 1916, as, alleged by Gardiner. 
She, at least 18 certainly wrong about the 
date because she admits that settlement 
was, made with her af the end of 1918, 
admittedly ‘also a long’ while, after’ she 
She says. she” was 


were at Naini T 


ashe, was now, beginning to have children 
and she admits. that not long” after- 
wards she had a four months miscarriage. 


Towardethe end of 1918 Gardiner. paid , 


her Hs. 300.in settlement of her claims: 
Four and a half years later ghe. hag 
lodged.the present: application, asking’ 
for payment of Rs. 15 a month to be made 


. QC to some body she calls, the. 


ctor of the schoql " for the education 


of: the child. ‘She has informed me in. 


this Court that'she is now a Roman 
Oatholic and that the “Rector of the 


-Bchool " to whom “her application reférs 
. ig the Roman Ostholie Bishop of Luck- 


now. Foth Gardiner and the woman 


, are agreed in asserting, whether.truly-or 


falsely, that the settlement, made «at the; 


not concern the child. 
paternity and, therefore, as 
denies that any, settlement was made for 


the child. He denies that he ever-had or’ 
accepted responsibility, for it. The woman ` 
declares that the settlement did not. 


include the child but was a payment tot 


herself and that, Gardiner said ; 
would be responsible for the fütuss he 
the child | $ 


: The Magistrate disbeliaved very muah’ 
of the: woman'a story, and be dud 
definite flnding;thst “in such surround- 


„ings it is impossible to.say who may oc 
; may: not. have had sexual intenscires 
with Musammat. Kumli 


4 who isa woman 
of loosa character.” ‘In’ other words 
he, found it. impossible to "attribute! 
paternity, to Gardiner. He further. 
&ppears.to have:;&tteched soms weight: 
to.the fact that ifthe!woman got Rs, 300. 
"it is fairly obvious that this inust' 


have been done io^prevent her making! 


_to hér home, a Des 
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"any sort of claim whatever agein' for 
maintenance.” The. learned ‘Eessions 

Judge held: i ] ms 
- , (a) that section 488 does not srovide 

for education expenses, 2 

. (b) that the payment of Rs, 300 “appears 

to have satisfied all Musammat Eumli's 

claims," "NL : 

(c) that the payment of Rs. 300 and the 
‘letters filed “strongly support her allega- 

` tion of intimacy with Gardiner,” 

(d) and that he “would consicer that 
the preponderance of probe bilities 
‘strongly favours Musammat Xumli'8 
claim that Mr. Gardiner is the facher -of 
‘the Do A : : : 

He has not found definitely whether 
or not Gardiner is the father of the 
„hild. . : 

Both Courts in dismissing her ‘claim 
ordered the payment of Rs 300 Zoste to 
Gardiner. The woman has app.ied in 
revision to this Court : 

The learned Acting Chief Justice 
issued notice to Gardiner to show 
cause:— . - 

(1) why the case should not be re- 
mitted to the Magistrate to hear accord- 
in to law, 

(2) under what circumstancse -he 
alleges that any previous payment of gift 
of a house in 1918 was accepted by the 
lady as a composition for her claim 
under section 488, p 

The: only issues in the case really 
were :— ~ 

. (1) Has the woman, Musammat Xumli, 
. any right to make the application in 
her own name. 

(2) Do “ Educational expenses” (for 
which alone she asks) come - within the 
term “maintenance” in section £88 po 
as to permit of an order being made 
for the payment of such expenses? 

.(3) Is the child proved to ke.the 
child of Gardiner? : 

As to the first question, it is clear 
that section 488 contemplates appli- 
cations by a wife or a child In this, 
case there is no quüestion of a wife. 
Musammat Kumli only alleges Lerself 
to be a discarded mistress ani the 
application should have been made by. 
the woman as guardian of the child and; 
for the child, This would . only have, 
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the child. 


called for a -formal amendment which: . 


could have been rightly permitted had 
the point béen' noticed in the Courts 


below,and, I have 'in' fact here treated ' 


the applications as if'it had been made 
by the woman not in her own name 


but- as- guardian: of' and for the 'childi "< 
iis is not a mere technicality, for;. . 


had the. point ‘been noticed the lower 


Courts would not have fallen into the - 


error of speaking of the payment of Rs. 300 
Gardiner as if-it«was a composition 


b E 
of the claims of the child and further. 


the second portion of the rula issued 
to Gardiner by the learned Acting 


Chief Justice would not, as I think, 
have been issued in its existing form.. 


Properly regarded the j 
Rs, 300 could be weighe 
anintimacy between -Gardiner and the 
woman, but in no sense could it be re- 
garded as a binding composition of the 
claims of the child: It isto be noted, 
however, that neither of the lower Courts 
actually dismissed ‘the application 'on 
the ground that, fhére. had been a final 
composition. ` The First Court dismissed 
it on the ground that it was impossi- 


ayment of the 


ble with any. certainty to attribute the . 


paternity to Gardiner.. The learned. 
Sessions Judge. upheld the dismissal but 
on the actual ground that section 488 does 
not provide for ordering payment of edu- 


cational expenses. 


With any claim of the woman, then, in’ 


her own right we are not concerned. . She 
has no claim. Ideal with the claim asif 
it had been made by her as guardian of 
the boy for the boy. For the child, if.he 


is in fact an illegitimate child disowned. 


by his father every body must feel sym-. 


“pathy, but whatever it may be possible 


to do for him in other wa 
pathy rhust not be allowe 
smallest influence in determining. the 


that sym- 


weight to be attached to the evidence, 


üced by the woman who claimed to 
is mother as against the &lleged 
And similarly an appreciation 
of the ünpleasantnesa of the position of, 
the alleged father in such a case as this 
must be'allowed.no weight ag against 


In this case the opposite party happens. 
to be an, Ínapector. $ 


88 evidence of ' 


to have the, | 


or. retired Inspector » 


! 


CP BRI 


tu 
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of Police; but it is right to say at tha 


outset that that fact has had, so far as- 


the record indicates, no bearing whatever 
on the facts of this case either before or 
after it came into Court. There is 
nothing before me to show that Gardiner 
has in any way abused his position a3 
a Police Officer. 


Ihave gone into the facts with very. 


great care. The child wis unrepresent- 


‘ed here by any Counsel and the burden 


thrown on me was very much heavier in 
consequence. 

Ihave exmined more than onceeverz 
word of the record and if the issue af 
paternity had to be decided, I should 
have baen compelled to order the matter 
to be reheard after taking further 
evidence on the ground that evidencs 
was produced: in ‘thé Sessions Court 
which was not, fully sifted and 
c2rtain other points needed further im 
quiry, before the issue of paternity 
could be decided, particularly in refer 
ence .to the evidence of 1918 and 1918. 


I will proceed to state my reason far- 


not adopting that course. As I hava 


said the fact that the application |B, 
made in the name of the woman is 3- 
. matter of form. The second point, mz, 
"whether such an application as th», 


present can be made for the payment 
of educational expenses requires deeper 
consideration. Section 488 of the Oods 
of Criminal Procedure says “If any .. 
person neglects to maintain his. legiti- 
mate or illegitime child unable to main- 
tain itself, .the Magistrate may, upo2 
proof of such neglect ..order ' 
erson to make a monthly allowancs 
or the maintenance of such. child". 
It was on the ground that ‘maintenance’ 
does not include educational expenses 
that the learned Sessions Judge dis- 


' missed the case. He quoted no authority 


and gave no ‘reasons, in support ,cf 
his opinion. MOL 
The object of proceedings for maic- 
tenance is to prevent vagrancy [cor-- 
pare In re Shaik Fakrudin (1) and 
that object is attained by the provi- 
sion of lodging, food and clothing. 


A husband “is bound to “maintain” he ' 


wife but he is not bound to do more 
(3) 98:40, 5 Ind, Deo, Q8) 87... 7 oa 
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‘authorities also came 
conclusion that maintenance "is not in- , 
tended to go further than to insure to` 


that. 


Buca, 
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"than supply her with lodging, food and 


clothing, he is hot bound to maintain 


her “as his wife"; See In re Gulabdas. 


Bhaidas (2). The specific question of 
Schooling fees was very fully con- 
sidered in case' of Nga Hlav. Mi Hla Kyu 
(3), a case of the Upper Burma Report, 
decided,on the 5th of January 1909. In 
that case an application was made for 
an increase in the amount of the main- 
tenance that had already been allotted 
‘on amongst other grounds "that costs 
of schooling fees and clothing will 
he increasing’, as the . child grew 
older. Mr. Shaw, J O., who had made 
research among English and Indian 
to the definite 


the wife or children food, clothing and 
lodging". I need not detail at greater 
length his reasons, which are set forth 


‘fully in the report for holding that main- 


tenance doesnotinclude education. From 
those reasons I see'no reason to differ 
and to that extent uphold the order of 
the Sessions Judge in this case. ` 

. A question that might arise is as to 
whether I should in any way facilitate, 


if I can do so, the amendment of the- 


application so that it might take. the 
form of an application for maintenance 
proper I should at anyrate have grave 
doubts as to whether I had any power 
to allow such a material ‘alteration, but 
ofone thing Iam quite certain and that 
is that I ought only to allow it if] was 


‘satisfied that the. application as framed 


was framed in error, that what the 
woman - really 
the child was maintenance. But there 
are facts in this case which make it 
perfectlv clear beyond the shadow of & 
doubt that the application was framed 
as it was deliberately after advice being 
taken and in no way at all owing to 
ignorance. ‘ ; 

It is only necessaay to: refer to the 
fact that on October 19th,.1919, Musam- 
mat ,Kumli on behalf of herself and the 
child purchased & house in‘Almora for 


) 


@ 16 B. 260, 8 Ind Dec (x. a) 658 
34 8 (1807-09) Or, P. O, 


N. 
Ind Oas 758, U.B R. 
p. 11; 1105. ba J. 40, . 


wanted on behalf of." 


' the'sale-deed she said 
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the sum of Rs. 150. At first she told 
the Court that she had expended the 
Rs. 300 given her by Gardiner in settle- 
ment of her domestic expenses ard said 
nothing about this purchase. Later when 
cross-examined further she said taat she 
had purchased this house out nf the 
sum of Rs. 300. When asked to duce 
she had none. 
Pressed again on the-point she acmitted 
that there was a sale-deed, bus said 
that it was with her brother Gerdiner 
applied for and obtained a copy >f the 
sale-deed. It showed that the purchase- 
was made in her name and that 5f the: 
boy "Harry, son of Jogi&". She 
says now in explanation of thet that 
she never saw the sale-deed cr had 
anything to do with it anc that 
Gardiner got the name of Jogia entered 
in the saledeed She h however, 
further to admit that one Jogia Mistri 


' was endeavouring to get her to Secome 
, his mistress. 


I need not enter now into the qaestion 
of' whether the settlement which was 
made at that time was a settlement in- 
tended to include the claims of tke child 
or not. Whether Gardiner at that time 
was admitting, at any, rate to the woman 
the paternity of the child and the settle- 
ment was made on that basis, or whether 
he was denying 1t, or whether she was in 
fact then making no claim, one thin 
js certain and that is that she conaidere 
at that tame that all clams of waatever 
sort oron whatever basis were being 
settled at that time, and so did-Gardi- 
ner. This is clear for two reasons. No 


‘man would have settled the woman's 


claims and, if claims, true orfalge, were 
being made as regards the chuld, would 
have left those open. Similarly, -f those 
claims as to the child were being made, 
truly or falsely, and “if they were not 
settled, but, as the woman says, Gar- 
diner promised to be responsible for the 
child, it 18 incredible that the woman 
should have waited for four and a half 
years to make any claim for the child. 
Therefore, it is certain that whatever 
claims may have been made in 1¥18 and 
whether they were admitted or rot the 
woman thought that all claims tc main- 
tenance even on behalf of the ch:ld‘had 
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been settled. That the child's claims, 
ifhe was Gardiner's child, could not be 
legally so concluded 18 immaterial. 
That is what-she thought and what her: 
advisers thought and: that is why her. 
application was” deliberately framed :by: ' 
her and her advisers to ask for schooling. 
expenses only and for those to be paid. 
not to her buf to the “Rector of the 
school". In these circumstances, I: 
should feel wholly unjustified, even if I. 
had the power,-in suggesting or permit- 
ting any amendment. The resultis that 
so far as this application asks for Rs. 15 
for schooling fees to be paid to the 
“Rector of the school”, it must be 
dismissed. , 

The remaining question for consider- 
ation is the question of the costs allotted. 
to Gardiner. Ido not wish to say any- 
thing that may seem in any way to sug- 
gest any opinion of mine on the main- 
question which was at issue and which; 
as I have. already said, I’ am of opinion, 
could tot be satisfactorily determined 
without further enquiry. But in decid- 
ing the question of costs I have to con- 
sider the responsibility of each. of the. 
parties in connection with these proceed- 
ings and also the question whether the. 
parties have put their cases frankly be- ` 
fore the Court For the reasons, I have 
already given, it, is undesirable to enter 
into particulars of some of the matters. ` 
on which evidence was-given. But as re- 
gards Mr. Gardiner’s want of frankness 
I may instance the incident of the pho- 
tographs. When he was shown: two 
photographs, he denied» having taken 
them, with the result that a: Commis- 
sion had to be executed to the Magis- 
trate at Saharanpur to ascertain whether 
or not the photographs had been taken 
in, the compound of the bungalow, at that 
time occupied by Gardiner in. Saharan- 
pur It was proved that the building 
appearing im the photograph was!an 
out-house in that compound: : 

On the other hand I am: satisfied 
that there was at least one most dis- 
creditable incident in the case of the 
applicant. The Sessions Jüdge, before 
whom ‘the photographs were first pro- 
duced, agked the child whether he. knew 
anything about tham, The: ‘child is 
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now 104.years of age. He was born, if 
we are to'believe the woman, on Nov- 
ember 15th; 1913. The woman said, in 
November 1923, that the photographs were 
taken ‘eight years previbusly, in other 
words in the cold weather of 1915. I have 
no doubt that the learned Séssions 
Judge would not have gsked the child 
any question about the photographs had 
he realised, as it is easy for me to do 
with the whole récord before me, that 
the child was at that time two ‘years of 
‘age. The child in reply said “ Kumli is 
my mother. I know the Sahib (Mr. 
Gardiner) Heis my father. I remem- 
ber this picture (Exhibit X). My father 
lere took it. I do not ,remember the 
name of the dog. -This Exhibit Y is a 


photo,of-me, Dorothy (one of thé’ child- ` 


ren of Mr. Gardiner).and my mother. I 
cannot make out the fourth person. My 
father here took the photopraph. What 
I have round my neck is the Miss 
Sahib's'chaddar,:Àno my mother's. The 
Others. were wearing boy's clothes, ny 
mother too". The photograph (Exhibit 
X) referred to was one of a 'group./in 
which this woman, Musammat Kumli, 
Gradiner'stwo little girls and his little 
boy Eric had been dressed,up for fun 
The boy in the photograph (Exhibit X) 
was, as this woman admuts, not the child' 
before the Court but Gardiner's boy 
Eric. Nothing. is more plain than that 
an endeavour -had been made to coach 
this poor child to pretend’ that he, knew 
all about and remembered the -photo- 
graphs. It was impossible that he should 
o 80,88 he could only have been two 
qum old, on the woman's own saying 
ut this fact was overlooked with (he 
result that the poor child made a hope- 
less mess of his statement. Comment on 
this incident is superfluous. Anything 
more disgraceful is difficult to imagine. 


Taking into consideration ‘such facts 
as these both sides of the case I alter the 
order for costs fom one forthe payment of 
Rs 300 to thepayment of Rs. 150, the said 
Rs, 150 to include the Doctor's fee, which 
had-to be paid owing to another false 
statement made by this woman as ‘to 
Gardiner havang. & bi 
: thibtiof the ohild, With this: modification 


r 
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rth-mark similiar to, 
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of the order-as to -costs I^ dismiss the 
application. : 

B D. Application -dis missed, 


D 





‘CALCUTTA HIGH COURT. 
“ORTMINAL APPRALS Cases Nos 41’ 
‘=~ , AND 92 or 1924. y 
te March: 27, 1924. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Duval. , 

Ix APPRAL No 41 oF 1924 
‘MAZHER AHMED—Accussp— 
APPELLANT 
: versus A 
-EMPEROR-—HRRSPONDENT. 

In ApPmaL No. 92 or 1924. 
IMDAD MIA—AOOUSHD—APPELLANT 

i DETBUB . 
. EMPEROR ON THE COMPLAINT OF 
MAKBUL ALI—RESPONDENT. ; 
Penal Code (Act XLV. of 1860), a 467—Forgery— 
Writer of forged receipt : , 
The writer of a forged receipt cannot be con- 
victed of an offence under section 407 in the ab- 
sence ‘of evidence that ho was present nt the exe- 
cution oftheieceipt or that he helped any person 
to use it [p 202, col 1] . 
Empress v Riasat Ali, 7 O 352, 4 Bhome L R. 
155,8 C. L-R ^ 572, 31Ind Deo (N 8) 776, relied 


upon: ‘ 

P Babus Chunder Sekhar Sen ın Appeal 
No. 41 and Babu Hemendra Nath Dutta, 
in Appeal No. 92, for the Appellants- 

. Babu Khundkar for the Crown ; 

JUDGMENT.—This is an appeal 
‘by two persons, Mazher Ahmed and 
Imdad Mia They were both tried 
before ,a Jury for an offence under sec- 
tion 467 of the Indian Penal.Oode. The 
Jury unanimously found them guilty 
and the Judge agreeing with the ver- 
dict of the Jury sentenced them to 
undergo rigorous* imprisonment for a 
period: of-six months. The facts are 
shortly as follows. One Ali Mia brought 
a rent.suit against one Makbul Ali on 
the, 2166 of May 1920'and, Ali Mia ob- 
tained,.an ex-parte decree in that rent 
Ele icahzed the decretal amount, 
by altaclunent on the 4th of July 1920, 
Makbul Ali applied to set aside the 
ex parte decree This was done The 
suit was re-heard and was dismissed on 
the l3th of May 1921. “On: the 23rd'of 
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* March 1922 Makbul Ali applied for a 
refund of the amount of the ex parte 
decree which had been realized by exe- 
cution. 
jecting to the application on the 10th 
of June 1922. He alleged that the 
money had in fact been re-paid by him 
to Makbul Ali and in support of his 
contention he filed with his petition 
what purported to bea receipt for the 
money. The receipt was found to be a 
. forgery and hence these proceedings. ! 
he accused Mazher Ahmed was the 
writer of the receipt and Imdad signed 
Makbul's name on the receipt. ere 
is no doubt that the receipt was never 
signed by Makbul and we'are satisfied 
that Imdad did not affix Makbul's 
name to the receipt at Makbul'a request. 
Olearly, he was rightly convicted and 
we dismiss the appeal’so far as Imdad 
is concerned. 

So far as Mazher Ahmed is neined, 
upon the evidence, He wrote the body 
of the receipt but not the date and 
there is no evidence to show that he 
knew that ıt had been signed. He 
stated that he wrote the receipt at the 
request of Makbul. This is clearly un- 
true. But wedo not think that upon 
the materials a conviction under section 
467 can follow so far as ke'1s concern- 
ed As we have already stated there 
is no proof that he was present when 
the receipt was in fact executed or that 
he helped any person to use it He 
might have been charged under the 
provisions of section 467 read with 
section 109 But this was not the 
charge that he had to meet and having 
regard to the decision in the case re- 
ported a& Empress v. Rrasat Alt (1) we. 
think that he cannot be convicted of an 
offence under section 167 in the absence 
of evidence that he was present at the 
execution of the receipt or that he 
helped any person to use it. 

In the circumstances, the appeal 
succeeds so far as Mazher Ahmed is 


A 


concerned and we set aside the convic- : 


tion and sentence passed upon him. The 
bail bond is cancelled. ' 


XE allowed. 
ER 2, v das d Baas 
. $ Ind, Deo. (x, 8.) 770, 
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“Ali Mia put in a petition ob- ' 


[1824 


MADRAS HIGH COURT. . 

CRIMINAL Han Oase No. 755 oF 
(ORIMINAL Reviston , PETITION No. 610 , 

or 1923). 
March 25, 1924. 
Present; -—Mr, Justice Venkatasubba Rao. 
ANNAVI AND orHER8—ÀCOUSED— 
PETITIONERS 


versus 5 
EMPEROR- —RFBPONDENT. Eo 
Penal Code (Act XLV of 1860), s. 114—Interpreta- 
tron—Oharge—-No proof of acts previous to com- 
mission af offence—A — Prejudice ‘to 
accused,” n 


Bection 114, Penal Code, deals with a person, 
who would be guilty of sbetment independent 
of any act done at the time of the offence, that 


1s to aay; & person whose abetment is com lete apart 
, from his presence The section defines lability 
“of such a person if he happens to be present when 
the offence is committed. 263, fog i i 

Ram Ranjan Roy v Em Oas 554, 
420 422 at p 426,190 s wa L J. 
170, follow: 


A charge against an accused ran thus —" You 
abetted by Dene presant, im the commission 
of the offence of mi and thereby com- 
mitted an offence under sections 114 and 430, Indian 
Penal Code" No acts were alleged on the part of : 
the accused which related to a point of time previous 
to the commusaion of the offence At the trial the 
case sought to be made out a, t lum was that he 
was at the place where the offence was committed 
and instigated the other accused to commit the 
offence nt the time they committed 1&. On revision 
t the conviction . 
Held; that the accused must be held to have been 
misled by the nature of the charge and that the 
error had occasioned a failure of justice [wid j 


Petition, under sections 435 and 439 of 
the Code of Oriminal Procedure, 1898, 
praying | the High Court to revise the 


judgment of the Court of the Sub- 
Divisional, First Class, Magistrate, Nama- 
kal, in Oriminal ‘Appeal . 54 of 1923, 
preferred against the Tide n of the 
Oourt of the Stationary cond Olass 


Magistrate, Namakal, in 6. O No. 200 
of 1923. f 

Messrs. V. L Ethiraj and P. Rama- 
nathan, for the Petitioners. 

The Public Prosecutor, for the Crown. 


ORDER.—Thechargeframed against 
the fourth accused runs thus — à 
“That you... ... abetted, by being’ 
present, in the commission of the offence 
- OF. mischief, ..ssserere ¿and thereby 
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committed an offence punishable- under: 


sections 430 and-114, Indian Penal Code: - 


‘Section 114 of the Indian Penal Code 


implies ‘that the abetment had been, 
completed before the actyal ‘offence was, 
committed. Tt reads’ thus— + '; 

" Whenever.any person who, if: absent, 
would be liable to be punished''88 an 
abettor, is present whendéhe'act or,offence 
for which -he! would be punishable in 


consequence’ of the-abetment is com-, 
; he shall be deemed to havé com. 


mitted; 
mitted euch act or offence" " 4. 

: What “is it that the section Gontem- 
‘plates?’ It is dealing with a.person, who 


would be guilty of abetment independent, : 


of any act‘done at the time of the offence, 
that is to say, a person whose abetment, 
is: complete apart from .his, preseree. 


The section defines the liability-. of such , 


m E 
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Or ths whole -I think it is RA to set 
aside his conviction and the sentence. * 
pnd 1, therefore, do so and- direct that: 
he‘shall be re-tried on a charge properly 
' framed’ ‘The.fine, if it has been collected, 
shall be refunded 
' As regards the ‘fest of the &cenied; 
the sentence is reduced to the' term of 
"imprisonment already undergone, In 
regard to'the sentence of fine, ^] reduce 
it to-Re. 20 in the case of each of the 
accused. ‘And the excess fine, if collect- 
“ed, will pe- refunded. In default, - each. 
shall undergo rigorous. imprisonment ied 
a penod of-two weeka , 

+. The arder directing payment of' com: . 
pensation. sto P. W, No- 1 will stand. 


: Connection get "aside; 


YN, Ue 
v and retrial ordered, 


Wve 


a person if ‘he’ happens: to ‘be „present ‘ 


, when the offence is committed. 


No acts are alleged on the part of ‘the a 
' fourth accused which relate to aipoint of: 


' time previous to the.commission. of the 
ioffence The case sought. to be made 
'.out against him is that he -was at the 
. place where the offence -was committed 
and instigated the other-accused to comt . 
mit the offence at; the time they committ- 
edit. 
Jenkins, O. J., in Ram ‘Ranjan Roy.v 


; Emperor (1): “The only abetment norm E 
ascessarily required the Pressnce of tthe 7. 


fourth accused) while to *come mhin 
section 114 the abetment .must be com- 
plete ‘apart from the- presence, of .'the 
abettor. ; 


The next question : is, ‘has ‘ths fourth’ 


accused been misled by. this error in the 


charge and has it occasioned a failure. 


' of justice? Jt seems to me that the 
fourth accused did’ not have notice of the 
matter with which he was charged. 
When -prosecution witnesses did not 
allege that he committed’ any act: pre- 
vious to the -commission of the offence 


no evidenca of his guilt was being grven 
and, itis extremely diffizult to say “that 
he has not, bsea misled and that -there 
has not been’ 2 , consequent failure of 
justice. à 

(1) 27 Ind Oas 5s 48.0 492 at p 48 19 'g. 
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In.the words of Sir Lüsrenes 


he would be justified in. believing’ (that opmuon that” the 


PATNA HIGH COURT. 
+ CRIMINAL Revision. No. 93 or 1924: 
- March ll, 1824, | —: 
^ Present: :—J ustice, Sir J ohn. Bueknili, 
Krt pand Mr. Justice Adami. 

JAMUNA SINGH AND OTHRRE— 
^ ActCUsmp--PETITIONERS . 3 

veraus | 3 

: ' RMPEROR-—O»rosrra PARTY "Uu 
Criminal Procedure Code (Act V. of 2898), a. 267 
—Defence witness unable to attend on account of- 

4llness—Hzamanation. on. commusnon— Procedure 
-One af the two persons stated by the prosecution 
eto be the, -leaders of anaffiay which was the 
subject ot o trial pleaded ahbi and asked 
‘permission to call a certain witness to prove ik 1k 
Khin witness wrote to the Oourt stating mu 

inability to attend on account of ill-health and 
sent medical certujcate to that effect On the 
date of the hearing the, accused ‘applied to- the 
Court for the issue of a on to examine 
this wiiuees at his house The Magiatiate, was of - 
case being important, the : 
an Oourt and ag’ it 


x 


“minegs-6hould be: 


.'"was noi known when the witness would be welb ., : 


saong. to. to -attend the Oourt, ho dismissed the i 


ap 

Pr A) that some “for whould hare pian Madé 
^to ascertain as to` whether it would, within & 
reasonable time, be povsible for the witness to 
come to Oourt and if ‘not then to take the evidence 


on. a LP, FRc M. istos x 


peti CMM I 


ya " js ' 
1 to . T r 
t ^ r 
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(f) that the Magistrate, therefore, should now 


7" take this evidence, if possible, and re-conmder -mn 


the light of this evidenoe the casa of all tha aciuadd 
before him [p 265, col 2], RE 
Criminal revision from ‘a decision ‘of 
the Officidting Sessions Judge, Saran, 
dated the 28th January ‘1024, affirming 
that of the Deputy Magistrate, Chapra, 
dated the 17th December 1923. 
“Messrs. K. B. Dutt and B, -P.:Sinkn, for 
` the Appellants, - | 
The Assistant Government Advocate, 
for the Opposite Party. 


JUDGMENT. . 
Bueknill, J.—This wis an applica- 
iion in criminal revisional jurisdiction 


made by ten persons who were originally. 


all convicted on the 17th December 
last by a Magistrate of the First Olass 
at Chapra of various offences and sen- 
tenced to v&rious terms of imprisonment 
in connection with an assault upon a 
man of the name of Raghunath Bingh. 
This Raghunath Singh was the com- 
plainant in the case From the decision 
of the Magistrate an appeal was preferr- 
edtothe Sessions Judge of Saran but was 
i ‘on the 28th January last. 

It is unnecessary, and under the'cireum- 
stances would perhaps be undesirable, 
that I should dijate upon the facts which 
led up ‘to this accusation being made 
against the present applicants. The 
- matter has now come before this Court 
' gn a very simple point in revisional’ 
jurisdietion - ' A eno 
The positaon during the trial was that 
one of the two persons who were stated 
dn the story for the prosecution to be 
«he ring-leaders of the affair was the 
second applicant whose name is Nageswar 
"Prasad This man who is said to 
be a petty landholder of some little 
importance in his neighbourhood asked 
permission 'to ‘call a -tertain witness 
on his behalf in order to show that he 
(the applicant) was, ‘at the time when 
the offence was alleged to have been 
‘committed, not -present there at, but 
‘was actually in Calcutta. This indivi- 
‘dual whose testimony it was thus sought 
to be obtained was Mr. R. LM. Rem 
-of 20 Ballygunje Circular Road, Cal- 
cutta, and it-is admitted that he is a 
mercantilé gentleman `of. some position 
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'. not attend the 


-another date to produce him. 


[used 


‘and importance. Now it is quite itrue 
that, apparently, in the written Bthte-. 
anent ‘which thie applicant filed in‘ the - 
first instance, he did not ‘therein state 
that he proposed to urge/nlhis'défence :. 
a plea that -he was not present at’ the, 
assault; but he , did mention this gentle- 
man’ in hia list of witnesses iand'‘it ' 
seems clear from the explanation which 
is now given by the Deputy Magistrate 
that this gentleman Mr. Rustomji could , . 
Court. ‘On the 27th 
November, which was, I gather, the 
first dày upon which the defence'opened 
ita.side of the case, it is clear “that 
this applicant ‘put in a petition asking 
that this Mr.-Rustomji might/be-examin: 
ed ‘on Commission; on the -ground that 
he was ill, 
states.— 


` '“It is.true that a petition was «filed 


on the 27th November 1923 to -examme ° 
the alibi witness, Mr. R. H. M.-Rustomji 
of Calcutta, of one of the-accused persons, 
namely, Nageswar-Prasad òn Commission, ' 


butas the case was important I thought 


his attendance in Court absolutely neces- 


sary 

' “The certificate about his illness ‘did 
tot suggest by which date he could 
undertake the.journey of coming over.to 
Chapra and-the ‘accused did not insistfor | 
I had, - 
therefore, no other alternative but to re- ' 
ject the application for his examination 
by Commission". 

T think that perhaps the Deputy Magis- : 
trate took an incorrect view of his power- 
lessness. ‘The letter ‘which was couched: : 
in very courteous language written by» ` 
Mr. : Rustomji to the Deputy Magistrate: 
was of mich a character and was aecompa- - 
nied ‘by a medical certificate -of such a` 
character that I “should ‘have thought .it 
spoke for iteelf. ‘It says:that herregretted 
that he was unable ewing to ill-health to 
undertake a railway journey-and, there- 
fore, could not ‘attend‘the Court and ‘the 
medical certificate stated that ‘he "was ` 
suffering from'a weak heart and apain- 
ful: internal malady. Under these cir- 
cumstances.and as the Deputy Magistrate 
thought that this gentleman  was.a 
very important witness, I -think that the ' 
proper course would have been thatisonie 


Now the Deputy Magistrate ` =< 


" 


i 
VoL 82) 
JAMUNA SINGH V. BKPEROR. 


effort should have been made to ascertain 
(either by tel m or by correspondence, 
and either undertaken on ‘behalf of'the 
Court or undertaken by the ‘applicant 
himeelf) asto whether it would, within 
& reason&ble.'time, be possible for this 
invalid gentleman to come to -Chapra and 
if not, then;.reluctantly, to come to the 
conclusion that it was né@cessary that his 
evidence should be taken on Gommission 
owing-to his inability'to be present at the 
lace where the case was “being decided. 
t all that the Deputy Magistrato did 
at that time, sò far'as 1 can- gather, was 
simply to note in the order sheet-—‘Re- 
jected. Filed", He gives no reason 


there for such rejection and he certainly ' 


does not indicate that he contemplated 
either ‘giving the ‘applicant another 
chance of ascertaining when and if, this 
gentleman could attend or of assisting 
further through the Court the applicant 
‘to ascertain those faeta as to -tbe possibi- 
lity of attendance and as to the necessity: 
of taking the evidence on Commissian. 
Tam: bound to ‘gay that as the matter 
stands I should have felt that the appli- 
cant might consider himself somewhat 
hardly treated. There does occur, how- 
ever, & circumstance which may be ex- 

licable but which does not seem to have 

een explained by the léarned Counsel 

ho appears’ for the applicant. It does: 
not seem ‘that any question about this 
Witness was referred to at the trial, 
because the Deputy Magistrate does not 
refer to it himself in his decision.’ That. 
may. perhaps be, because, he having ‘re- 
jected the petition, there was nothing 
more-for him to day, but what does seem 


noticeable and inclines one perhaps. to ' 


consider that there may be something in 
what the learned Assistant Government 
"Advocate suggests, namely, that the 


evidence of this gentleman would not be, 


of much value, is that in the ground. of 
appeal tothe Sessions’ Judge this point 
oes not seem to have been incladed and 
that the Sessions Judge himself does 


not in his judgment mention it at all. 


It is, however, put in the forefront of the 
-applicataon in  Tevisional jurisdiction 
made to this Court., 1 am bound to say 
{bat on general principles I think that 
this man was entitled-under the gcircum- 
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stances:to have the evidence of this:gentle-’ 

man taken. Whether it would have been 
ofany value to` him at. is -impesaible, to 
hazard .any confident conjecture but 


| that.he thought it. was and that the 


Deputy Magistrate. himself thought that 
Mr. Rustomji was an important witness 
app to be ‘quite clearly ‘the cage. 
The question as to how far the evidence 
of this Mr. Rustomji might have affect- 
ed others of the applicants other th 

the applicant himself is one which 
perhaps needs at a later stage very 
careful consideration’ It is quite ob- 
vious that, if the ‘prosecution atory 
which puts as the. leader of an affray or 
of an assault an individual whose pre- 
sence at the scene of the alleged occtir- 
rence is conclusively ‘disproved, it can 
not but throw serious grounds of sus- 
picion upon the whole. of the proseau- 


tion, story, and I'ehould not be prepared 


definitely to say that^in the event of this' -` 
witness being able’ clearly to show, that ' 
this Nageswar Prasad, the - applicant, 
was not present at all'at the scene of 
what took place, but was ‘in Caleutta at 
that time, that such.evidence would-not 
militate very seriously against the whole 
truth of the complainant's story.: Under 
these circimstances'I think that. the : 
proper course will be to set aside the 
decision of the- Sessions Judge of the 
a Pre to set aside -the 
e Magistrate. of Oha 
of the 17th. Deosmber ust. and to aden 
firstly, that the evidence-of this Mr, R-H. 
M. Rustomji shall, if possible, be taken 
on behalf of the ieou. Nageswar Prasad . 
Singh. ' Í do not pretend to:be able to ` 
foresee in what way this evidence can-be 
taken. It may be that this ‘gentleman 
is ‘now in a position -in which he: ‘can 
and will come from "Calcutta in order, to 
give his testimony; on the other hand-he. 
may be still in such a state of health, 
that a Commission will have to be 'issuéd 
to.take his evidence in'the''cage at ~ his 
own home. |: Secondly, that the Magistrate | 
shall, after, if possible, having taken 
this evidence, re-consider in'the light of 
that evidence Qf it throws any lightvat 
all upon the matter) the case ‘of-all those 
accused who were before diim. “EH be is 
unable-for'&shy-rbeson "take 'ór*Jbf&in 
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^the. evidence of this 'Mr Rustomji I 
think thet it is necessary that his 
report to that effect and ‘the reason 
for his failure should be submitted to his 
‘Court 

Adami, J.—I agree. 


'K. 8. D. Case remanded. 


CALCUTTA HIGH COURT. 
, CRIMINAL Revisjon No, 483 or 1923. 
August ‘3, 1923. 
p — Justice Newbould, 
Mr, Justice C. O. Ghose and, Mr Justice 
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 AOOUBED—ParTITIONER 
versus 
GOBINDA BANDHU MAJ UMDAR— | 
"OPPOSITE PARTY 
Criminal Procedure Code (Act V of 1898), s 439 
eu n Court, of, to quash pend- 
proceeding, exercue of—Penal Code (Act XLV 
7 of 1800), s 154 Bh Owner o land farthing to gre n- 
Praman of Twi—In tents of offence 
The High Court has power to quasha criminal 
proceeding in ite early:stages before any evidence 
AH been recorded, but this 15 a power which 
m þe only exercised in exceptional ceses. [p 271, 
col 1 
` Bee rim, J—The High Cóuit has ihe power 
cof interfering with crim cases whilst they 
' „aro stall pending before the subordinate Oourta, 
“hut the exercise af this power ‘1s sometimes 
fraught with conmdeiable GADA to the-due ad- 
ministration of emminal justice If parties 
‘are to be allowed to come up at every and any 
g ofa criminal prosecutipn to challenge the 
o of the Magistrate, a, ver powerful weapon 
18 at once placed in the hand of the Er 
"to defeat uis ends of justice and to pratract in- 
^ defimitely a criminal trial (p 270, col. 2, p 271, 
, col 
1t LE tor the Magistrate ‘before whom the case 
‘is pending to determine whether the facts proved 
or the facts alleged do or do not constitute a 
‘ caminal offence n accused party has then his 
| remedy by wa dis eae or revigion, when the 
case has been y decided [p 271, col 1} 
Per C C Ghose, J — The ingredients necessary 
fora prosecution "under seotion 154 ofthe Penal 


€ode are the follo 
B Unlawful epe m or riot . 


b) Accused 18 the owner or occupier of the 
,lend ar has or. claims to have gn interest ın ' the 
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~ (c) Either the accused ar his pce 


managel . 
that the offence was being or had been 


| pes c 


committed or had, reason:to believe that ıb was 2 


likely to be cominitted 
d) Wath such knowledge that the offence wes 
r had besi? commutted, or having ieasoan 
t6 believe that it was likely to be committed 


a accused did not give notice to the nearest | 


Pohce Station 

(e) The accused ha 
the offence was abdui to^ be committed, did not 
use all lawin] means in his power. to prevent 


` the offence or in the eventof its taking place, 
did not use all lawful means. in his power, to 


se or suppress the riot or unlawful assembly. 
9, cols TET] : 

Pr 18 not es NN in order to render 

the owner of land on which a mot takes place 


criminally hable that hé should be aware of the, , 


Nkelih. of such an occurrenee: and it is enough 
that his factor or. agent should have taken an 
active part in the i100 t9 warrant the conviction, 


of the owner unde: section: 154, Penal © Code, : 


[p 270, col- 1.] 

The very greatest caution 18 Haee before 
prooeedings are started a, under 
section 154 of the Penal 

It isthe bounden duty of the High Court to 
interfere with a proceeding a ‘in a subordi- 
nate Court when itis broug! ts notice that 
a person has been subjected, = is about to be 
subjected, to the harassment of an illegal pro- 


law 


Criminal revision against an order ' 


of the District Magistrate, Jessore, 
dated the 21st, April 1923 
Babus Dasaratht Sanyal, Mimah 


Nath Mukherjee and Nakuleswar, Mukhħer- ` 


jee, tor the Petitioner. 
Mr Orr, for tte Crown. I ‘ 
JUDGMENT.. 


Ghose, J.—The facts.connected with ' 


this Rule are as follows —The petitioner, 


wang reason to beleve that: 


a persan : 
e [p 270, cols lat) 


Nripendra Bhusan Ray, ie & non-resident ' 


zemindar of Narail in the district of 


Jessore. It in stated that he resides ai: E 


Madhupur in the Sonthal Parganas and 
that all the affaiw of his zemindari, 
which hea in several districts, are manag- 
ed by one Bepin Behari Dutt, who is his 
manager and who resides at his sudder 
cutchery in Narai- There is & hat at 
a place called Simakhali, 17.or 18 miles 
distant from Narail, which is owned by 
the petitioner, and others “This hai is 
let out to various persons under leases 
fora term In 1327 B. S the, hat in 
uestion was leased out to one Ib 
sikdar for a period ofthree years at an 
annual rental of Rs, 575 and during the 
pendency of this: lease & rival hat was 


ye ds 
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started in or about January 1922, at a 
place called Kholabari, which is within 
a nule of Simakhali. On the 17th Sep- ' 
tember, 1922, a riot occurred ‘at Khola- 
bari Certain persons, nåmely, Forman,,'- 
Jeatulla, Wares Bikdar, Basiruddin and 
Khodai Mulla, were convicted of rioting 
at Kholabari by the Additional Sessions 
Judge of Jessore on the 8th February ' 
1923. Thereafter a case was started under 
sections 150 and 157, Indian Penal Code, 
against one Hemant Kumar Banerjee, 
who was the petitioners’ former local. 
agent at Narail, and some other persona 
on thé ground that they collected and 
engaged various persons to commit .the 
aforesaid riot at Kholabari. It has been 
stated before us that the said case ended 
in an acquittal of the‘accused therein. 
On the 12th March, 1923, an application , 
was made before the Sub-Divisional . 
Officer, Sadar, for drawing up proceed- 
ings against the petitioner under sec-, 
.tion 155, Indian Penal Code, and against 
the said Bepin. Behari Dutt under, séc- 
tions 150 and 156, Indian Penal: Code. 
The Sub-Divisional Officer held that .he 
could’ not entertain the ‘application. 
Thereafter the Inspector of Police of the 
: Magura Sub-Division filed a formal com- 
plaint before the District Magistrate, of 
essore, charging the petitioner and the 
said Bepin Behari Dutt with having 
committed offences punishable under 
sections 155 and 156, Indian Penal Code, 
respectively. In his complaint befare 
the District Magistrate the Inspector, 
of Police stated that the,ijaradar of 
the Simakhali hat began ‘to oppress the 
traders and dealers at Simakhali hat‘ by 
realising enhanced renta and excessive 
tolas and by exereising other acts of 
highhandedness over them. It was fur- 
ther stated by the Inspector of Police 
that on account of the oppressions of the 
ijarüdar of Sunakhali hat a rival hat 
had been started'at Kholabari and that 
both the hats began to sit on the same 
days, vız, on Sundays and Wednesdays; 
and that the result was that the old hat 
at Simakhali lost its importance and the 
new „hat at Kholabari flourished. “He, 
further stated that owing to the rivalry 
ofthe two ‘hats breaches of the peace 


D 


‘were apprehended and proceedings . 


| 
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under sections 107 and 144, Criminal Pro- *. 

cedure-Code, were instituted from time to 

lime in the Court of the fub-Divisional 

Officer of Magn He then referred 

to the riot which took place on the 17th: 
of September 1822, and to the convic- 
tion of some of the rioters by the Addi- ' 
tional Sessions Judge of Jessorein Feb- 
ruary 1923. Hewent on to refer to the case 
against the local agent, Hemant Kumar 
Banerjee, and stated that in the course of 
the investigation of the case against 
Hemant Kumar Banerjee, 16 letters were 
produced by.Bepin Behari Dutt, the 
manager. of the’ petitioner, before one 
Ajit "Mohan Chowdhury, Inspector of 
Police. It was alleged that from the 
‘letters and from other evidence it would’ 
appear that the said Bepin Behari Dutt’ 
was guilty of an offence punishable under 
section 156, Indian Penal Code and that 


"the petitioner was liable for an ‘offence 
: ander” section 155, Indian Penal Code. 
- The petition of the Inspector of Police 


contained 
graphs :— 

“That the said riot at Kholabari hat 
on the 17th September, 1922, was com- 


also the following para- 


' mitted for the benefit of the above named 


Babu Nripendra Bhusan Ray, ' zemin- 
dar, who was interested in the '!subject- 
matier of the dispute which gave rige to 
the riot and the accused, Babu Bepin 
Behari Dutt, manager, had reason to 
believe that such riot was likely to be 
committed. and did not. use all lawful 
means in his power to-prevent such riot 
or unlawful assembly from taking place, 
and that ‘the said Babu Bepin Behari 
Dutt has thereby committed an offence 
under section,156, Indian Penal Code. 
“That it will further appear from the’ 
letters above mentioned that Babu Bepin 
Behari Dutt conniVved at the engagement 
of. persons to become members of th 
unlawful assembly. ` : 
"That the said riot at Kholabari on 


‘the 17th.September 1922, was committed 


forthe benefit of Babu Nripendra Bhusan 
Ray, owner of the Simakhali hot, and ' 
the said Babu Nripendra Bhusan Ray 
was interested in the subject-matter of 
the dispute which gave rise to the riot, 
„and his agent or manager, having reason 
40 believe that the riot was. likely to. be 
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committed, or that the -unlawful assem- 
"ply, by which such riot was committed, 
was likely to be held, did not use alllaw- 
ful means‘in his power to prevent such 


riot or unlawful assembly and that the: 


said Babu Nripendra ‘Bhusan: Ray has 
“ thereby committed an offence under sec- 
tion 155, Indian Penal Code.” 
. ‘The Inspector of Police, Govinda 
Bandhu Majumdar, was examined on 
oath by: the learned District Magistrate. 
The Inspector of Police stated, among 
others; the following matters :— 
| Q. Did accused No. 2 know or have 
reason to belive that an unlawful -assem~ 
ply was ‘being held or would: be held at 
Simakhali? 

A. : Bo faras I enquired, :I eould not 
find that there was such knowledge on-the 
part of accused No-2, - 

Q.. Where was accused No. 2 at ‘the 
time of the unlawful assembly ? 


'-A. At-Narail, about “15 or 16 miles, * 


I think, from Sumakhali. 

Q.. Who was the agent of the zemin- 
dar on the spot at the time of the un- 
lawful-assembly at Simakhali ? 

A. -At‘the time of the unlawful assem- 


bly at Simakhali which led to ‘the ‘riot’ 


at Kholabari, the zemindar's loal agent, 
i.e. Hemant Kumar Banerjee,' was: not 
there, but his dependant, ‘Surendra Nath 
Bhattacharjee, was there. 
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į 


B 


believe that an unlawful assembly such as, 
was actually held at Simakhali on 17th 


' Beptember 1922, would be so held? 


.Bome letters which accused 


,his agant, Hemant Bane 


' A.,Inthecowrse of investigation of ~ 
case No 3 of October 1922, I seized, 
No. 2 pro- 
duced to me; in one of them I find that 
the accused No. € enjoined or éntreated 
' rjee, to cause 
demolition of the new: hat. 

Q. What was the date of that parti- 


_cular letter? 


Q. -At the time of unlawful assembly : 


leading to the riot, where was Babu 
Hemant -Kumar Banerjes i.e, on the 
17th September 1922? - 

‘A. He was at Bunaganti Cutchery, 12 
miles from ‘Simakhali, on -17th ‘Beptem- 
per 1922 afternoon. , A 

Q Did the, unlawful assembly take 
place in the afternoon. - 

A. Yes 

Q. Thensofar you'know, there was 
no/aggent or -manager ofthe zemindar 
present at Simakhali just: before or at the 
.tame when the unlawful assembly assem- 
bled on 17th«Geptember 1922. 

+A. No, mone. 

Q. “Do you complain ofany other. un- 


A. (Refers to (papers) 23rd Savan, 
1329 (8th August 193) ! , 

Q. What 1s the language of the letter? 

A. Shattwar bad hata jahate dhansa 
hoy tahar byebasta kariba © ^ 

How do you know that the accused 

wrote that letter? 

A. ` From signature. 

Q. To whom is the letter addressed? . 

A. To Superintendent Rakra Mokam 
Simakhali : 

Q. Isit quite clear that that letter 
refers tothe Kholabari hat? 

A. Yes. AAN 

The learned District Magistrate by his 
order dated the 21st April, 1923, held 
thatsections 196 and 156, Indian Penal 
Code, were not applicable to this case, 
but that a case under section 154, Indian 
Penal Code, against the petitioner Nri- . 

endra Bhusan Ray had been made out. - 

he following is the text of the order 
made by the learned District Magis- 
trate,—" In my opinion sections 155 and 
156, Indian Penal Code, are not applicable 
in this case; for (1) neither of the 
accused is owner or occupier of'the land 
of Kholabari hat, respecting which ' the 
riot took place; (tt) neither accused 
claims any interest in the land of the 
Kholabari hat; (iii) neither ‘accused 
claims any interest in the Kohlabari hat, 
i; e, the subject‘matter of the ‘dispute 
which gave rise.to the "riot—their desire 
being nierely to destroy that'hat, which ' 


. I hold not- tobe thesams as “ claimiri, 


"lawful assembly besides that of -17th Bep ^ 


tember 1922. aa 
A, No, noother. 


9, -Did you find from any reliable evi- 


gende that.acoused. No.92 had. : reson: to. 


| 


aninterestin the kat”, and (iv) the last 

answer (before the supplementary: ques- 
tions) of complainant to my ‘questions; 
shows that acciised No. 1 has not accept- 
ed or derived actual -benefit fron, the 
riot. ` - 
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' “But it appears. from: the) complain- 
ant's sthtement. om B. ‘A. that-so- far- 
as the formingof an unlawful assembly, 
at Simakhali on the land of accused No; 1 
is concerned, a case under Bection-154, 
Indian Penal Code, is mhde: out AGA 
the zemindar Babu Nripendra - Bhugan- 
Ray (vide, especially the.last few _ansivers : 
to the supplementary questions tor-com- 
lainant). Summon, Babu | Nripendra. 
husan Ray of Narail, Zemindar; “under, 
section 154, Indian, Penal | Codêjjfor. 
12th May 1923.: I transfer the = case to. 
Sub-Divisional Officer, Sadar! for;favour 
-of disposal. The complaint against ac, 
cused No. 2, Babu Bepin Behati'D fita, 
is dismissed, section 208, Oriminal Proce- 
dure Code." 


Stet, 


1 i 
2424 





The present Rule is directed’ againat: 
the: said order of the learned District 


Magistrate. It'is argued o behalf iof 
the petitioner that having. d: to-the 
dian, Pénal 


language of sections. 154, 
Code; e i 


; and to the facts elicited; in-the- ex- 
amination on oath of the Inspector ‘of 
Police, the present proceedings -are, 
wholly unjustified. Section 154, aiding 
Penal Code runs as follows:—‘Whenever 
any unlawful assembly or 
place, the owner or occupier 
upon which such unla 
held, or. such riot is-com 





thereof 
in his or their- power to the, principal 
officer at the. nearest Police Station; 
. and do. not in the case of his. or- their, 
having reason. to believe: that it was, 
&bout:to be, committed, , use! all-lawful 
means in his or their: power. to prevent 
it, and; in-the event of its taking place, 
do not; use alllawful means’.-inzhis‘or 
their power to disperse or suppress ;the 
riot or unlawful assembly.” | | 3224] 
The. ingredients necessary, therefore, 
for a prosecution under section: 194, 
Indian Penal Gode, are the following; + 
(a) Unlawfulassembly-or riot. ~~ 4 


2a 
| 
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‘had: been committed and that, th 


260: 


QY:- Accused is the owner or occupier. . 
ofthe land or has or:claims to- haye- an: 
interestin the land. 

(c): Either the: accused or his agent, . 
or manager knew that the offence was; 
being .or had been: committed. or had. 
reason-to, believe that it was- likely to be 
committéd, 

(d)-:With such knowledge that the. 
offence.-was being or had been com- 
mittédror-having reason to believe: that; 
it was’: likely, to be committed, the ac- 
cused:did not give notice to the nearest, 
Police Station. ` 

(e}-The accused having reason to 
beliéve that the-offence was about to be 
committed, did not use all lawful means 
in his power to prevent the: offence, orin 
the -event of its taking place, did not 
use ‘all lawful means: in his power to 
dispérse or suppress the riot or unlawful 
assembly. . 

Injthe - present, case it is argued. that 
the charge is not, that subsequent. to a 


‘riot or: unlawful. assembly, no informa- 


tion. had been given to. the Police; but 
that with the knowledge or having reason 
to believe that such &n offence was about 
to be committed, steps were not, taken 
to prevent ariot It is pointed: out on 
behalf of, the petitioner that on the: peti- 
tion of complaint of the Inspector. of 
Police and:on the answers to the supple. 
mentary: questions, it is.clear; that there 
is no, allegation: that the- pétitioner, or 
his agent or manager-knew or had reason 
to believe that the offence was. being: or 
re, 
the ingredients required by.section 154; 
Indian Penal ‘Code, had not:been satisfied; - 
Knowledge of the, landholder: or of :hia- 

nt is thefirst essential element: of.an' 
offence-under this section. 

I have very cgrefully examined the 
record. and Itam of opinion that on the 
materials:on: record T am. bound to give 
effect: to the contentiong urged on behalf 
of the; petitioner, The Inspector of, 
Police,. who was: examined, before the 
Magistrate, doe&not allege that. the, peti- 
tionér;.who is, ‘the zemindary had any 
knowledge or had: any reason to believe 
that a.riot wasikely to be committed. 
Further, the allegation.of knowledge on 


' the partiof:the.agent or- manager: ofithe 


i A 


| 
! 
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- zemndar is not ‘substantiated or’ the 
examination of the complainant on Dath. 
Tt is true that the Inspector did .refr to 
certain letters alleged to have: -Boen 


written by the accused No.2 but the' 


implication involved therein is 'plainly 
inconsistent with what the Inspector 
himself has stated, viz, that as far as he 
could find, there was no knowledge on 
the 
la assembly or riot was going tc take 
place at Simakhali. It is not necessary 
to lay particular stress upon the fact 
that at the time of the unlawful assembly 


or riot the agent or manager o2:the 


zemindar was at Narail, which is about 
15 or 16 miles from Bimskhali,or that 
the zemandar'8' local agent, Hemant 
Kumar Banerjee, was at a kuthery 
which is 12 miles distant from dima- 
khali, but stress must be laid upon the 
facts elicited in the examination cf the 
complainant on oath, which -have been 
referred to above. 5 y 

I am not unaware that it has beer. held 
that it is not necessary in order to render 
the owner of land on which a riot -takes 
] place criminally hable that he should 

e aware of the likelihood of such an 
occurrence and that it is enougk that 
his factor or agent should have taken 
an active part in'the riot to warrart the 
conviction of the owner under section 
154, Indian Penal Oode. This Court 
has held that knowledge on the part of 
the owner or occupier of -the lend of 
the acts or intentions of the agent 19 


not an essential element of: an cffence ' 


under this section and that he may be 


convicted under it, though he may be, 


in'entire ignorance of the acts of his 
agent or manager. The facts, however, 
‘ jn this case show that the agent or 
manager had no knowledge and had no 
reason to believe that an un awful 
assembly or riot would be held or com- 
mitted at Simakhali; this, in my orinion, 
is really the most important paint .n this 
case as far as the petitioner 1s concerned. 
On ‘the present record, I am of orinion, 
that there are no materials jusfifying 
the initiation of proceedings under eection 
154, Indian Penal Code, against th» peti- 
tioner, Nripendra Bhusan Ray. -n my 
opinion the very greatest-caution -iB 
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of the accused No. 2 that aavun-' 


MALIH 
obo —. 
“den ; É 
required before proceedings are started 
against persons under section 154, Indian" 
Penal Gode. I would, therefore, quash . 
the’ bré&bnt proceedings and make the 
Rule absolute , AES 
This, Court has undoubted power to 
quash! proceedings in subordinate Courts. 
[Ree Chandi Pershad v. Abdur Rahman (1) 
hoa Lal Dass v, Anant Pershad Misser 
(2);, Jagat Chandra Mozumdar v. Queen 
Empress (3) and Hart Charan Gorai-v. 
Srish.Chandra (4)] and in this connection 
I adopt respectfully what has been said- 


. by Woodroffe, J., in Lekhraj Ram v. Debt 


Pershad (5). Iam fully sensible of the’ 
danger of interfering with cases while 
they are still pending in the subordinate 
Courts, but Tam equally alive to -the 
danger of this Court not being able to 
say that it 18 its bounden duty to interfere 
when it15 brought to its notice that a 
person has been subjected, or is about 
to be subjected to the harassment of an 
illegal prosecution. , 

As my learned brother does not agree 


‘to the Rule being made absolute, the 


case will therefore be laid before’ the 
Chief Justice for reference to a third 
Judge. ' . 
Cuming, J.—The facts of the case 
out of which this application has arisen 
are set forth in the Judgment which has’ 
just been delivéred by my learned brother 


and it is unnecessary for me to 
re-capitulate them. 
- I would discharge the Rule. While 


admitting that this Court has the power 
of. interfering with crimi cases 
whilst they are still pending before the 
subordinate Courts, I am still of 
opinion that it is a power-the exer- 
cise of which is sometimes fraught 
with considerable danger to the due 
administration of criminal justice. If 
parties are to be allowed to come up 
at every and any stage of a criminal 
prosecution to challenge the order of the 
“Magistrate, a very powerful-weapon is at 
once placed in the d of the well-to-do 
` (1) 22 O, 131, ll Ind Dec. (N 6 ).89. 
A 25 O 233, 13 Ind Deo AE A 
uS 26 O. 786,7 3 0. W N. 491, 13 Ind. Deo (x. 8) 


(i) 1 Ind Cas 747; 380.68, 13 O-L. 3-43, 1l 
(5) 12 0, W, N. 678; T Or. L, J. 400, 7-7 


H 


Vol. 82] ' Se te lox. f V 

NRIPENDRA.BHUSAN V. GOBINDA BANDHU. 
to' defeat the ends of justice ang to 
protract indefinitely a criminal trial | It 
seems to me that it is for the Magistrate. 
before whom the case is pending lto 
determine whether the facts proved. jor 
the: facts alleged. do or do not constitute 
a criminal. offence. The: accused party: 
has then his remedy by way of appeal 
‘or revision, when the «case ‘has .-been 
finál decided. | 


The disadvantages of what can only 
be described as a simultaneous trial by 
two Courts of the same offence ‘are iso,» 
obvious thatit seems to me that the 
outweigh any possible’ advantages! whic 
might be gained by following the 'pło- 
cedure above indicated. .I am pery 
unwilling at this stage to go into the 
facts of the case for to do-so might 
seriously prejudice the accused but would 
point, out’. that the mere fact that one iof 


. the+ accused's agent was not actually 


resent at the riot but was some 10 lor 
2 miles distant doés not for one moment 
prove that he did not know of, or have 
reason to believe that a roit was, about 
to be-committed. Iam not prepared to 
say that-the allegations in the complaint 
df proved would not bring the accused 
"within the mischief of section 154. “That 
ig’ a quéstion which will be determine 
when evidence is gone into. 

Newbould, J.—This Rule was issued 
upon the Disrtict Magistrate of Jessore 
calling on him to show cause why his 
order summoning the petitioner on, a` 
charge under section 154, Indian Penal 
Code, ‘should not be quashed. The Rule 
“was heard by my learned brothers C. o. 
Ghose and Cuming, JJ., and as they were 
unable toagree it has been. referred to 
me for decision. í : 





. As regards the question of: law, there 
ig no difference between them. | They 
both agree that this Court has, power td 
quash acriminal proceeding in its early 
stages before, any evidence has bee 
recorded and they both agree that this 
is & power which will be only exercised 
in exceptional cases. . The question jis 
whether the present case is one of those 
exceptional cases, . , TU 





TENA 


. The facts are fully set out in the.” 
judgment of my.learned brother 0.0. 
Ghose, J.,and I only propose to re-state 
theni"very shortly. The petitioner is & 
zemindar whois one of the owners of a 
hat-held'in a place called Simakhali. 
A rival hat was started at Kholabari 
about a mile from Simakhali, According 
to the case for the prosecution on the 
17th: September 1922 an unlawful 
assembly was collected at Simakhali and: 
they went from there to Kholabari where 
they committed a riot ‘After the con- 
clusion’ of the: trial in- the rioting case 
on the 24th April 1923 the complainant 
an Inspector of Police filed a written’ 


complaint before the District Magistrate . 


charging the petitioner and one Bepin 
Behary -Dutt described as his manager 
with ‘offences punishable under sections’ 
155.and.158, Indian: Penal Code, These" 
offences were alleged to have been com- 
mitted in connection with the riot at' 
Kholabari. After.examining the ‘com- 
plainantthe Magistrate held that offences- 
under. these sections had not been: 
estalished against either of the accused 
persons but that a case had been made out 
which justified him in.summoning the 
petitioner to answer a ‘charge’ under 
section 154, Indian Penal. (ode, with 
reference to ‘the unlawful - assembly 
which had taken place at Bimakhali-prior 


` to the notat'Kholabari Then 


ingredients that have:to be proved to 
establish the offence under this section . 
are set out in the judgment ‘of my’. 
learned brother, O. O. Ghose, J. -Itisnot 
disputed that from the ‘petition of com- 
plaint and the statement of the complain- 
ant on oath the istrate could have 
good ground for believing that all these 
ingredients except ore were likely to 
be proved by the prosecution. The only’ 


- . question is whether: on the petition of 


complaint and on -+the complainant’ 
statement there is material for holding 
that acase can be made out that the 
pus agent or manager knew or 

d reason .to believe that the offence 
of being members of an unlawful assemb- 
ly was likely to be committed. 

On behalf of the petitioner great 
reliance is placed'on a statement by” the 


gomplainant in- answer to ‘supplementary 


Too, 
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. ion.. The question and: answer are 
e Sollows "Did accused No. 2 know 
or hadreason to believe: that an unlaw- 
ful’ assembly was being held or would 
be, held at Simakhali. Answer :—So far 


as I enquired I could not find that there, 


was such knowledge on the part of accus 
ed No.2” But in a later part. af his 


examination the following question and . 


answer appear '—"Did, you find from 
any. reliable evidence that accused, No. 
2 had reason to believe that an unlawful 
assembly such as.wa&s actually held at 
Simakhali on 17th November, 1922, 
would be so held? Answer .—In the, 
course of investigation of case No, 3 of 
October 1922 I seized.some lettera which. 
' accused No. 2 produced to-me. In one, 
of them, I find that accused: No. 2 
‘enjoined his agent Hemanta Banerjee to 
cause demolition of the new hat.” Oon- 
sidering . both these statements-of the 
complainant I find it difficult to hold 
that there was what can be called in 
law.“no evidence" that the complainant's 
agent or manager-had knowledge that 
an unlawful assembly was likely to take 
place at Simakhali. Further if we turn 


to the written petition we find what. 


amounts to, &.distinet allegation of such 
knowledge. It must be remembered that 
the petition was drafted with a view: ito 
starting a case against the accused for 
having committed offences, under sec- 
tions 155, and 156 with, reference to the 
actual riot at, Kholabari and not with a 
view to the. prosecution which was ac- 
tually ordered with reference to the 
occurrence: at Simakhali From Ta- 
graphs,ll,and 12 we find distinct allega- 
tion of, knowledge on the part of the 
petitioner’s agent or manager. In para- 
graph ll of the petition it is alleged 
that the agent of the, Narail zemindar 
collected lathials at’ Simakhali. Tn 
paragraph 12 it is alleged that these 
lathials proceeded from the old hatiof 
Simakbali and committed rioting: with 
culpable homicide at'Kholabari, It! is 
further alleged that Hemant Banerjee, 
' the agent, of the, Narail zemindar, col- 
leete 
the aforesaid riot. I. am told that 
Hemant Banerjee haa.since been acquit- 
ted on the:charge under section 150, 
' | 
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and, engaged persons to, commit ' 
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Indian Penal Code. Althought the pror 
secutlon may not be in a Veri dus to | 
prove that he actually collected and 
engaged persons to commit riot- it does 
not follow thaj they will not be, able 
to prove what is contained in, that ' 
allegation, namely, that the: riot took 
lace with his knowledge, orthat he 
ad, reason to (believe that the taking 
place of the unlawful assembly, was - 
probable. My learned brother Cuming, 
Ji, remarks that it may prejudice the 
accused if too much is said about. the 
strength of the case for the prosecution 
and with this I agree. 7L 
“For the reasons. I have given I, hold 
that no sufficient case has been made out 
for quashing' the prosecution of the: 
petitioner at the present stage of the 
proceeding and J accordingly discharge - 


this Rule. 
Z. K. Rule discharged. _ 
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RANGOON HIGH COURT. 
ORIMINAL Revision No. 12:B or 1924. 
March 24, 1924. 
Present:—Mr. Justice Heald, 
MAUNG PE—PETITIONER 


versus 

EMPEROR—RESPONDANT. | 
Lower Burma Land and Revenue Act (II of, 1874), 
Eula unden TT 5l, aeons One waste land in 
anticipation of sanction—Laabiity for of 

revenue and eje —Trees ed ty ae 
be grantee mt refused—Would-be ' grantee 
ordered to t¢move trees—Fature to remove trees — 

Oceupatton—Grasing, ground 

A person who 18 given possession of some 
State waste land and bmngs it into ‘cultivation 
is Hable under.r 51, of the Rules made under the 
Lower Burma Land and Revenue ‘Act, to pay 
revenue and ıs also liable to ejectment but he 
cannot be ordered by the Revenue Authorities to 
remove the tiees- planted by him on the land and 
ibe. mare fact that weh aes remain onthe lend 

ter it ig constituted a gr < and 
Ka 

0: ground by him and, therefo 
he 18 not i iable under r. 69 of tho said Rulea- 


Oriminal revision upon -reference made 
by.the Sessions J udge, Tavoy and Margui, 
for.review of.an order of the, Bub-Divi- 
sional Er ERU Margui, in his Oriminal 
Regular Trial No, 83 of 1023, =o 


d cad ac inr 245 Xe y b ' s he " > : at 
Weg o 500755 INDIAN CASES. - OQ MM ENT 


MAUNG PH V, BMPEROR, ^ ` "ud 4 


JUDGMENT. Tone ea ab aes" ad, gasing ing, go NC s ordered. , Jb. 
8. lan 


1917, Maung Pé,applied ‘for a rart of ` d: ‘hadi never 
„an area of some 13 ares, of State pm own on the maps ‘of thé. "Land 
, waste land for rubber.cultivation. DEE Records Department as, grazing ground 

Notice of his appliestion was, ‘duly andta digpute arose between the Deputy 
published pn -no,. objections ' Were Te- Commissioner's Revenue and Land Re- 
, ceived, - 7 cords Offices, which suggests that even 

In anticipation of the issue at al g-ant then. the land ‚had. not been finally 

-he brought part of the land murder demarcated: as a grazing ground. 
cultivation. On the 3rd September 1923 a com- 
. On the 30th. of August” 1918 the ‘plaint: -of an. offence: under’ ‘r, 69, was 
Township Officer ‘resommended ` the issue ed: against Maung Be. 

.of the grant No evidence; waa offered to show that 

On the 26th of March, 1919 the Deputy the grazing ground: had -ever ‘been 

- Commissioner refused the pons t ‘the finally demarcated but: Maung Pe was 
ground, that the land ought to be, re- + convicted on;his- admission that rubber 
-Berved, asa grazing ground. ‘At the trees planted: by him were still on the 
same time he ordered that steps be , lend. He, was fined ‘Rs. 50 -which he 


"taken to reserve, the land asa grazing: paid -He was .also ordered.to Güt/down | . 
' ther trees » Toot ane ‘branch , within, ya. 


ground. . 
Apparently the land was ‘notified aà; a month. ' 
„grazing. ground in ,Grazmg Ground Pro- He “applied, in revision to the se 


ceedings No.7. of 1918-19 of. the Mega ' sions Judge who ‘has ;reported thé 
District Office. . to' this Court with a: recommendation;th 


: the conviction "be -set .aside and 'the- 
~On the 8th of March i920, ‘Maung Pe". fine refunded”, and that the order d 


-fled an objection to the mnotiicadon ' 

„on the ground that he had actually” eu down the trges. bo set aside., ae 
“heel assessed to revenue.on -his culti- | t is perfectly clear that the conviction 
. vation of.the land and bad paid Rs 48-9 0 conga be Jon ane Reve dn. ue es 
as land revenue. His objection was e action 0 € Revenue Authorities 
_ rejected.’ êmas reh ed Under t, By 
A K . Maung Pe was:liable'to:pay revenue an 

“oh ea ee “April 1920 dé ap was also liable'to ejectment. „But I see'no 
which he had paid for the year 1919-20. , Tea op to believe that thot rale emi saka ed 
' The Deputy Commiasioner said thashe 127 ue a ak EWA EP 
“was. prepared to remut"ihe revenue if Teo. ei Vl e ;had^plan 

` ‘A mere: ‘fear’ that he might subsequent- 


„Maung Pe vacated the land and ‘that ly, trespags ‘on’ the’ ‘grazing’ ground, and | 


tlie only way he. could ‘vaéate the land », "tap, the, would “not” justify «such 


was to remove ‘the, dubber trees.) gan. 'order, and if he did.80;.-after the . l 


On the 20th „of -August 1920':the, grazing , ground had been, "ally 
'Deputy Commissioner "recorded ! that’ demarcated, hé a “would,” "be" liable. 


“Maung Pe must ' vacate: ‘the landat- to . prosecution ';undef ix; 09. e 


once ant that until -be had: ‘removed | "mere fact “that. trees, - which: he’. ‘had 
the rubber tices, he chad not vacaced.' - planted before the grazing tind: Was 
-- When “he ‘vacated ‘the reventie, will ‘be evèr berger or“ever ‘thought "of, 


refunded „remane don the: und akan kad 
no ; 


“On the 6th "of Seienn ‘1920 tho. "béen ejected coul con- 

-Bub-Divisional Officer was directed. to` stitute, occupation ot tlie pan abing 
- see that, the-land was vacated., Bere. A DY "him, 

The, matter. was allowed ` to “drag “on” “he ‘conviction and sentences: ate seh, 
-untl May 1923, ‘when Mauné Pe's pro- , aside. zh the dne pus ‘Bas been päid ` 
secution, under r. 69 of the Rules :urder ` ‘will Magistrate's 
the Lower Burma Land: and Revenue, ., order . Lm die es pon must ‘be 
"Act for occupying a. finally demercet-. cut down, -goot and; s branci „Within 8 

ns "es 
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* „month is also set aside, as’ being made, 


without jurisdiction, ' =. 
8, D. Conviction set aside. 





PATNA HIGH ‘COURT. 
URIMINAL Revision No. 332 or 1994, 

t July 10, 1924. 
Present:—Mr. Justice Macpherson. 
GANGA SINGH—Cowmpiainant— 

i PETITIONER ` 
s | versus ^ 
RAMBHAJAN SINGH AND orB228— 
AOCUSRD—OProsITB PARTY, 
Crimmal Procedure Code (Act V of 189E), & 439 
—Rennon agama acquital—I erence, when 
nutified Pole, report, use of—Final report of 


without examining him, ' 


investigat oficer used 
effect Amo of law—Ground for setting aside 


agita E 

d power of interference in revision’ with a 
ju ent of acquittal 1s sparingly exercised and 
y only `m cases where it is urgently 
demanded in interests of public justice. But 
it is neither blé nor ient to lay down 
general P ples The Oourt will inter- 
ere where circumstances requiré it [p.'274, col 2] 
- "The final report and diary of an mveetigating 
officer, who waa not called asa prosecution wit- 
ness, might be used to suggest means of further 
elucidating pomte which: needed clearmg up but 
only of elucidatmg them by legal evidence 
EAT Mg such a report Ln evidence is an error 
w butit w not by itselfa good for 

setting aside &n'aoquittal. [p. 276, col. 2 
An error of procedure of a graye" character 
-would afford ground for interference, but not a 
mere error of improper admission of, evidence, 
(which was not essential, to the result which might 
' ‘have been come to wholly independently of it, 


[eid] à 

Dal Singh v Emperor, 39 Ind. Cas, 311, 44L A. 
137, 15 A L. J, 475, 1 P. L. W. 661; 19 Bem. L R. 
510; 210 W. N 818, 28 Q. L J 13, 

M. L. T 3l; W N52, 18 

BL J. ) 140, 23 M 
Bur L. T. 54, 13 N. L. R. 


the Sessions Judge, Gaya, dated the 31st 


“INDIAN CASES. 4 di 


ample. 


Y E 


bot D 


_ JUDGMENT.—This is an applica- ` 


tion in revision by the private prosecutor ' " ": 
' to set aside the acquittal of the opposite 


party by the Sessions Judge,of Gaya on’ . 


appeal. i £ droit 
‘ There is no question that the High‘ 


Court has power under section 439 of the: 
Code of Oriniina] Procedure to.set ‘aside ', 
an acquittal by a Subordinate Court. In 
not a few instances this Court has exer- 
cised the power and the case of Jitan 
v. Domoo Sahoo ‘(1) is an ex- 
But an examination of those 
instances appears to indicate that in 


; practice the exercise of the power has 


een largely restricted to cases which 
have not been tried out, For instance 
the case cited dealt with an acquit- 
tal under section 247 of the Code of 
Oriminal Procedure., The practice of the. 
Court accords with the rule laid down by 
Jenkins, O. J., in Faujdar Thakur v. Kasi 
Choudhuri (2), That rule has been quoted 
with approval by a Bench of this Court 
of which I was a member in Gulli 
Bhagat v. Narain Singh (3), and Raj- 
kishore Dubey v. Kamto Peshwar Dubey 
(4) '(Oriminal Revision. No, 229 
1923) Thus the power of interference ' 
in revision with a judgment of acquittal 


5 is sparingly exercised and ordinarily only 


in cases where it is urgently demanded in’ 
the interests of public justice, 

. Butit isnot possible nor would it be 
expedient to lay downa general principle, 
The Court will interfere where the cir- 
cumstances require it. And in the present: 


' ease there isa differentiating considera- 


tion which was apparently not present in ' 
previous cases and which may have 
induced the Division Bench ‘to issue ‘a 
rule. The acquittal of the'accused in the! 
Sessions Court consequentially nullified 


(D 37 Ind Oas. 519; 1 P. L. J 964; 200 W.N, 
862.1 : 


a 


March .1924, reversing that of the - 4.3) 77 Ind Cas TM; 5P. L T. 404, . 
. trate, Vere Gaya, dated the 3lst ys rina R (Pat) 293,2 P. L. 
January 1924. —— (4) 39 Ind Oes BIL MT A 197, 15A LJ. 
. Messrs. G. C Pal and S. S. Bose, for 47,1P L W 681, 19 Bom D R $10, 3210 W 
the Petitioner. ME SCENA 
x: ij i r, L. J. 471, . P. C. 
, „Messrs. Hasan Imam and- Rat T..N. (4 Qs TU SER d 876; 11 Bur, L T, 54-13 
Sahai, for the Opposite Party, -7 RL, BOPO, - p. 


4 
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an order of the Magistrate under section 
545 granting financial compensation to 
the private prosecutor. EE 
, The facts necessary. for an apprecia^ 
tion of the case for the petitioner are 
briefly as follows :—There is a. pind 
which is plot No. 22 of Patkhaulia -un- 
ning north and south between the 
Diwarthan ahar (plots Nos. 10 to 21 of 
Patkhaulia) on the west and-plot No. 23 
of Patkhaulia and plot No. 483 of 
Majhauli on the east, Plot No. 463 is 
north of plot No 23. East of plot No. 483 
is plot No. 484 and east of plot No. 464 ia 
plot No. 486 of the same village. ', The 
natural flow of the water is south 


to north. The prosecution case was: 


that a gera or embankment extended 
from the pind east-ward in the nortkern 
part of plots Nos, 483, 484 and , 186, 


the object of which was.to hold up’ the’ 


water so that the dham fields to the ncrth 
might be irrigated therefrom, and that 
the accused cut 25 cubits of that gera in 
plot No. 483 near the pind, so that the 
water behind the gera flowed away and 
was lost, and thus the supply of water for 
agricultural dDurponen was diminisked. 
The accused denied the existence of any 
: such gera and asserted on the authority 
of the fard-ab-pashi that the surplus 
water of the ahar flowed by a kampah 
(overflow) situated in plot No 21 at. the 
northern end of the pind eastward into 
plot No. 483 of Majhauli and then back 

< southward into plot No. 23 of Patkhaulin 
and then eastward. The complainant's 
case was that that kanwah no longer ax-' 
isted, the outlet being by a pakka 'b&ao 
(opening) in the southern alid of the p-nd 
from the ahar into plot No. 23, The ac- 
cused contended that the bhao does not 


affect the kunwah, the former peng in- ' 
a 


tended to drain the ahar and, the latter 
to discharge the surplus water when : the 
ahar is full. : : aay 

The Police reported the case to be 
false: and the complainant impugned 
the report of the Investigating Sub-In-, 
Spector. The. Trying Magistrate made a 
local inspection and found a gera ex:st- 
ing in plots Nos. 484 and 480, and it -is 
now clear that the gera in these plots as 
well as abroad bandh north of plot No 23 
do.axist, the-formey -dpparently -be-ng 


LAN Casts, | 


' trate held thatthe gera 


‘for the opposite 


. Police 


'and continued. 
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1 


made after the preparation in 1914 of the 
Survey Map. In hisjudgment the Magis- 
ad existed for 
some years, that half of the gera across 
plot No. 483 had been cut by the accused, 
and that the opening which existe therein 
was ‘not due to kanwah water passing 
through. He convicted the opposite party 
some under section 480 and some under 
section 480 read with section 114, Indian 


' Penal: Code, and sentenced them to fines 


half af which he directed to be given to 
the complainant as compensation under 
section 945 of the Code of Oriminal Proce- 


ure, 
- In appeal the learned Sessions Judge’. ' 


found thatthe case for the prosecution 
was not true, and that the appellants did 


"not.commit the offence for which’ they 


have been convicted. He accordingly 
allowed the appeal and directed the fines: 


‘to be refunded. o 


It is now contended that'his judgment 
is vitiated by an illegality patent on the, 
face of the judgment in that he made use 
contrary to law of the final report of the 
Investigating Sub-Inspector of :Police 
who was not-examined as a. witness. In 
support of the contention reference is 
made to the remarks of their Lordships 
of the Judicial Committee in Dal Singh v. 
Emperor (4) In reply Mr. Hasan: Imam 
] submits that the . 
Judge had materials before him on the 
record andcame to conculsions thereon 
on whichhe was bound to acquit and 
only tested.them' by a reference to the 

apers. . j 

Thelearned Sessions Judge firet con- 
Bidered whether the gera existe and found 
thatit did not extend cross the narrow 
strip ofland in plot No. 483 up to the 
pind. He pointed out that the Magistrate 
in his inspection note had merely.spoken 
of the gera at this point as non-existent 

“Obviously the most important wit 
ness on this point was the Sub-Inspectar,: 
who enquired into the case, and must, 
have seen the place very soon after the 
occurrence. For some unexplained reas | 
son he has not been exanlined. If a sub- 
stantial embankmert#) destiribed” by "the 
prosecution witness as thigh high and 
three ta three and a half subita ` 


E 


Vroad, had just been removed by 
"he -appellants for a- distance of 
twenty -to' twenty-five cubits,’ as alleg- 
. ed, ‘the Sub-Inspector-must have seen 
tiarks -of -demolition and, as he has 
‘ot been examined, 1 feel bound to point 
‘out that, in his final reporthe muket the 
“followin g-remarks, “the alleged gera 25 
‘cubits-in‘length which was said to have 
bëen cut, did not appear to have -been 
‘iteshly cut} “rather it looks like’ a vater 
‘eouitse'through which the surplus -yater 
'of'the"villiges Tekra, Madárpur and 
Patkħaulia dhar No:22 flows " It appears 
therefore that had tbe Sub-Inspector 
' "beeri -exainined, he would not have sup- 
‘ported theprosecution on this impcrtant 
int.” - 

‘Tt would seem, therefore, that a view 
‘adverse ^to the prosecution case fiat a 
„gera existed ın plot No 483, suggested 
jtself-to the Appellate Court’ because the 
‘Investigatin: BUD -Imnepector had not been 
fexamined‘and that the Courttested- that 
‘view by reference to an opinion -vhich 
the Sub-Inspector had recorded or. the 
‘point at issue. 

The -learned ` Judge then considered 


Avhétherthé: kanwah stall existed and , 


after -pdinting outthat on this point also 
-the évidence of the Sub-Inspector vould 
‘Have'been “important, he found on the 
‘evidence on the record that it did exist in 
plot No.21. He proceeded: . 
““J'find theréfore that the prosecution 
'has failed to show that any gera existed 
‘Lin*plot No:483 or that the -kanwa?. had 
ceased to exist or that the ahar no -ongar 
“didins through plot No, 483 as recorded 
“in Burvey ; rather it appears to ma that 
‘the: appellants are right on all these 
‘points. ' 
‘He next-pointed owt that the band 
north of plot No. 28 did not affect tle case 
-as the water now flows direct east from 
„that point, and found as follows ' 
“Tt,is-Gleartherefore that althougha gera 
"> exits. plòts ‘Nos, 484 and .486 end no 
"Hoübt holds up a certain amount of 
Valer for tbe irrigation ‘of paddy it is 
' confined to those-plots, and did not ex- 
' tendinto plot No. 483.” 
' Tt is óbvious that on.such findirga an 
‘acquittal mustfollow, "But in the final 


-paragraph ofthis’ judgment. the learned 
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Judge wenton to give further reasons fo 
holding tbat the prosecution case as pre- 
sented to the Court was not true. ‘Moet 


‘of them are basad on the record but he. 


also again referred to the final. report’ 
in connection with certain alleged ‘state- , 
-ments of prosecution witnesses to the 
Investigating Officer as to which they ` 
had: been cross-examined, and remark- 
ed "Here again the Sub-Inspector was, 
„a necessary witness in the case". 

Jn referring to the final report of the 
“Investigating Officer’ for the’ purposes > 
.mentioned the learned Sessions Judge 
erred in law The final report and diary 
of the Investigating Officer might be 
used to suggest means of further eluci- 
dating points which needed elang up 
but only of elucidating them by legal 
evidence. Thus the Sessions Judge.ona 

rusalof the final report might well, 

ave examined the Sub-Inspector as -a 
witness or directed him to be examined 
by the Trying Magistate,-and in that 
‘manner his testimony as to what he saw 
onthe spot and what was said to him by 
witnesses, would subject to all just ex- 
ceptions have become legal evidence. 

.But the merevfact that therehas been 
Jan error of procedure is not ‘by iteelf 
good ground for setting aside an acquittal. 
‘An error of procedure of a grave charac- 
ter would afford ground for interference 
‘but not a mere error of improper admis- 
sion of evidence, which was not essential ` 
to a result which might have been 
-come to wholly independently of it. 
-Buch is the law as laid down, by their 

Lordships of the Judicial Committee in 
Dal Singh v Emperor (4) in respect of a 
conviction and the latter part of itis 
certainly not less applicable toan acquit- 
tal -In the present case it-has been found 
that the testimony of the first indepen- 
dent:person who visited the place ‘of 
occurrence has been withheld by the 
prosecution so that an inference as to 
the non-existence of a gera'in plot-No. 483 
may be drawn, that tho prosecution 
story as to kanwah is false, and that of 
the accused true, that the entry in the ` 
Record of Rights as to the course of irri- 
tion though plot No. 483 which-is in 
vour of defence, has not.been rebutted, 
that‘there was delay in lodging ‘the: first 


~ 
1 


ed.in the evidence in Court, which ‘fact. 
leads to an inference that 16 is a snb- 
sequent development in fhe prosecution 
case, These findings, none of which! are: 
vitiated by an error,of law, are when 
taken in combination at least as! consis-, 
tent with the truth of, the defence as 
with the truth of the prosecution’ story, 
and clearly-the-acquittal might ;have 
been, and from the tenor of,the judg- 
ment apparently would, have , been 
reached ‘on these considerations indepen- 
dently of the inadmissible evidence. An 
examination of the record also satisfied 
me that a different result is not probable, 
if a rehearing of the appeal is directed 
In these circumstances the order of 
acquittal ought not to be set aside in 
' revision. The ‘Rule is accordingly dis- 
charged. i 
B, D. 


‘ 


: Rule discharged. 


LAHORE HIGH COURT.. ' 
CRIMINAL REYISION Partition’ No. 678 
5 “or 1923. : 
December 7, 1923. . 
. Present:—Mr, Justice Moti Sagar’ - 
WALU RAM—OoNTVICT—PETITIÓNER . 
versus ` 
EMPEROR—RESPONDENT 
‘Penal Code (Act XLV of 1860), 8'494- Bigamy 
—Mona Sikh—Anand marriage, valrduy of j 
A Hindu professing the Sikh rohgion though a. 
Mona may have lus mariage performed acom ding; 
to ths anand rites; and such a marriage would be: 
valid for all mtents and-purposee, such as an offence 
under section 494, Penal Code — [p. 277, col 2] 
Petition, under section 439, Oriminal 
Procedure Code, for revision of an order 
of the Sessions Judge, Mianwah, dated the 
9th February. 1923, sffirring that ofthe 
Magistrate, First Class, with section 30 
powers, Mianwali, dated the 15th January 
1923. j . : 
-The Hon'ble Pandit Sheo Na 
for the Petitioner. , . | , 
JUDGMENT.—The petitioners | Walu 
Ram and Musammat Kaka Bai have heen 
found guilty by-a Section 30 Magistrate 
at, Mianwali of an, offence under: seç- 


Ls " id 
rain, .R B. 
EKAA 


` Penal Code 


t 


that Musammat Kaki Bai, who was origin- 
Binant Suk 

‘during thé 

lifetime of her former Husband, ahd: 
thus- committed thé ‘offence ‘of bigamy, 


punishable under.sectibu, 494.. Thding 

PON God As against alu | IT 
alleged that he knew that ` immat 

i Bai was the wife of. Bukhà Rant 

and’ that in ré-marrying lier lie ‘abetted 
the offence of bigamy. It Has been found: 
by the learned Sessions Judge that the 
charge of bigamy has been fülly edtáb- 
lished and’ that both’ the, acqused’ ‘arg 
guilty. nd E y p L 

In revision the first contention, raised: 
by Pandit Sheo Narain on behalf OE tho 
petitioner Walu Ram is that the prosecu- - 
tion has wholly failed “to establis,” à 
valid marriage betiveen Sukha Rati’ an 
Musammat Bai, and that the. còr- 
viction should consequently. be set aside. 
It is pointed out that ‘in the complaint 
lodged by Sukha- Ram it ‘vas’ ‘atated 
that his marriage had’ been, performed 
according, to the Dharani g pus while... 
the evidence producéd shows . that. hig 
marridge, with Musammat Kaki Bai was 
célebrated. according to the dnand; rites, 
Tt is argued that Sukha Ram was an 
‘Arora by caste and was, therefore, irícom- 
petent to enter “into an anand marriage. 
It’ is’ however, not, denied that a Hindu 
professing ‘the Sikh religion may’ have 
his, marriage performed ‘according to the 
anand rites, and, that such, o "marriage 
would be valid for all intepts gnd. pni- 
.poses; "In the present, case it is clear 
‘from the: statement of the, complainant 
that though he is'a mona yet he is a 
believer in the Sikh religion and that 
jt was for this reason that he -hgg his, 

t t. 
f D 
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<“ Joarriage performed in accordance with 
the avand rites. In the Court below no 
objection was taken by the learned Plead- 
‘er for the petitioner as regards the 
factum and validity of this marriage, and 
itwas, admitted that the evidence on the 
record clearly established a valid marri- 
age between the complainant and Musam- 
“mat Kaki Bai. 
and the statement made by the com- 
‘plainant himself in the Court below that 
e was a Sikh by faith, it is now idle 
to contend that the marriage was not 
valid and that -the conviction is conse- 
‘quently illegal. A 
Next it is argued that a valid marri- 
age between Musammat Kaki Bai and 
the accused Walu Ram has not heen 
established, On this point the finding of 
fact arrived at by the learned Sessions 
Judge is that the marriage did take 
lace, and I am’not prepared to gp be- 
bind this finding in revision. As regards 
the validity of the marriage, it is clear 
from the evidenceproduced on behalfofthe 
prosecution that the marriage between 
the two accused was performed accord- 
ing to the Sikh rites, and that such a 


marriage would be valid if the husband ' 


rofessed the Sikh religion. The accused 
alu. Ram is the brother-in law of one 
Gurdit Shah Singh who is obviously a 
Sikh by. religion The marria is 
alleged. tò have been rmed in the 
. Dharamsala owned by Gurdit Shah Singh: 
No eyidence was producéd by the de 
fence to.show that the petitioner wasa 
Hindu and: not a Sikh by faith. The pre- 
sumption in these circumstances would 
be in: favour ‘of the validity of the marri- 
age, and I.must, therefore, hold that 
the second contention raised by the peti- 
tioner is equally futile. I uphold the con- 
viction but, in view of the fact that 
Musammat. Kaki Bai had been deserted by 
her first. husband and not properly looked 
after by-him, I also hold that at the time 
of her .marriage with Walu Ram the 
latter very probably did not know that 
her first husband was living In these 
circumstances the sentence of three years" 
rigorous imprisonment would be rather 
excessive The accused have already 
been in Jail for about ten monthe and 
are, now on bail, In my opinion the 
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In face of this admission , 
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punishment already undérgone by them 
would be quite sufficient to meet the., 
ends of justice, and I order accordingly. , 

Z. K. Conviction upheld; ' 


a Sentences reduced. 


CALCUTTA HIGH COURT. 
^ ORIMINAL Raviston No 576 or 1923." 
July 19,1993. 
Present ;—Mr. Justice Newbould and 
Mr. Justice O. C. Ghose. ' 
'NATABAR KHAN — AccusED 
—PRTITIONBR 
versus 
EMPEROR—Opposite Parry. ` 
Criminal Procedure Code (Act V of 1898), s 263, 
T er ga Ba raa dai 
Section $83 of the Oriminal Procedure Code 15 
restricted ın its applicaton to cases in which no 


trict Magistrate, 
9th May 1922. 
Babu Phanindra Nath Das, for the Peti- 
tioner. i 
Mr. Orr, for the Crown. ; 
JUDGMENT.—The petitioner in 
this case has been convicted of theft and ' 
sentenced to one month's rigorous 
imprisonment and to pay a fine of Re. 25. 
From the record and the explanation 
submitted it would appear that the 
etitioner pleaded guilty. Butthe Trying 
agistrate and the learned Sessions 
Judge who heard the appeal appear to 
have overlooked the fact that this was 
a case in which an appealable sentence 
was passed. Section 263 applies to cases 
in which no appeal lies and exempts 
the Magistrate from framing a formal 
charge in such cáses. But there is no 
such exemption in & case tried sum- 
marily in which asinthe present case, 
the sentence passed is appealable. Fur- 
ther undersection 802, Criminal Procedure. 


` 


ab 


gen "C 
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ATRU V, MAHOU. a YTS ORAM BATAN DRAB BAGAR 7 
Code, it is necessary that in‘a summary at the ‘village of Gosal. All this -the 
trial the procedure’ prescribed for'war- «Magistrate purported to do under sec-'* ' 
rant cases shall be followed in warrant , tion 488 of the Criminal Procedure Code, 
cases with certain exceptions. One cf According: to that section a Magistrate: . 
the distinguishing  poin[s, between‘ a' may direct that any person who having’... 
summons and warrant case is that ini a” ‘sufficient means neglects to maintain his.” , 
. warrant case..sufficient evidence ,'to ‘wife, should pay her a. monthly allowance ' 
Support ‘the charge must be recorded, , not exceeding one hundred rupees. 
before ac can be ,framed andthe ' There is nothing in the Code which 
accused call on to plead, This : allows a, Magistrate to make apy other 
apparently was not done in the presert | order'except a monthly. -cash allowance, 
cage. ; . ‘* The order‘as to n separate residence and 
' That beingso we must hold that.tke, payment of grain seems io me tótally 
conviction of the petitioner was illegal. 1llegal'and I therefore forward the pro- , 
We accordingly set aside the convie- | ceedings to the High Court with the re- ` 
tion and sentence passed on the petitioner .. commendation that the order of the Ma- 
and direct that he be tried according zo | gistrate be cancelled. This will not pre-. ` 
law. The fine, if paid, will be ratum dad; . elude,the woman Musammat Mahon from 
W.O A . Rule made absolute.. , applying to the Magistrate for a monthly ` 
Ni m» * .: allowance as allowed by section 488, Ori- 
—— |” ‘», ‘minal Procedure Code. VAN : 
> : Mr. Sagar Chand, for,the Petitioner. 
ORDER.—The-order, passed by the." 
A Magistrate is obviqusly an illegal one as 
2^. d ; po out by the learned Sessions " 
. , udeg aid a kan ber and is, set 
i : . aside e ing ofthe Magistrate is: 
LAHORE HIGH COURT.. that Atru's offer, to maintain his wife, : 
ORIMINAL Revision Cass No. 698 o» 1924. if ehe lives’ with him, isa bona fide one 
, June 20, ee ith Offa... ANG that the woman is not entitled to live 
Present:—Sir Henry Scott-Smith, US. separately and claim separate mainten- , 
i Ohief . Justice. *: „ance. Under the circumstances she is 
ATRUS AGUA NDAN . not entitled to separate maintenance and” 
e : er application is dismissed. ; 
Musammat MAHOU-—COMPLAINANT— ah oo pli . Appheation dismissed. ; 


^ 


' RESPONDBNT. , 
Criminal Procedure Code (Act V of 1898), 4 488— nr Ce : 
Order for maintenance, form of—Magutrate, 10Be- mE um MAA 
| ther can direct separate residence for wife, | . : "E ; 
Under section 488 of the Oruminal Proeedure ' . — , " u! TA BOE 
Code a Magistrate 38 not allowed to make, any v EE ME ME 


dn grim diens the hand P ed " OUDH JUDICIAL COMMIS- ` 

provide her with a separate house : illegal. , SIONER’S- COURT. = 
Case reported by the Seasions Judge, E pee rescore ia or 1924. ^, 

Jullundur, with his letter No. 124, dated Present; Mr. Pullan, A. Ao 

the 1st May 1994, under section 438 of the . RAM RATAN AND AN ia a 


Criminal Procedure Code. wae m x | APPLI P x 
REFERENCE.—The applieànt.in;,  '. o | versus +, ae 
this case, a man called Atru, was directed RAM SAGAR—Oprrosirs PARTY. ^ 
“by the Magistrate to give his wife 19  ' Summons case, trud as warrant case Accused 
ucca maunds of grain each harvest and -pot dilmoed to. eron manine TNR witnesses 
Rs. 2 per mdnth by way- of clothing. . "a M leda sag NA . 


allowance and he was, also directed to case an f 
' provide the woman with à separate house intimated their demre to. further crosg-gxamine 


KA 


MAHNI v, EMPÉROR. 
and' “produce” defeme But 


st the 4 
© NS b acusó aware prejudiced in their 

Vit garth e wrong oe eine af tke Count r 
and'nust Dergrrei a- furthei opportunity. o2- oroas: 
examining proseqution witnesses : 

- Case re sorted by the Second Additional; 
Besgions Judge, Lucknow # at Unao , by his. 
orden, dated the 14th May 1924 

. Mr. H. N „Das, for, the A pblicanis. f 
Mr: P. C. Gupta, for.the Opposite Party. 


ORDER. —This is an &ppliention in 
revision of án order passed by an- Hono" 


rary Magistrate of the Third less which’ |, 


S been reférred to tlüs'Coürt by tlie 
ond, Additional | ‘Sessions Judge. of 
"uckhow ~The applicarits ‘ were ' put 
upon their trial: for an offence under 
sections 447 and 426 of the:Indian Penal 
. Code. Prosecution witnesses ‘were ex- 
àmined and E few. questions were-ngked 
by è applioants.who. were undefended: 
he Magistrate framed a. charge and the 
applicants stated: that.they would croas- 
éxamne-the’ prosecution’ witnesses and 
prodüéé-defence A date was fixed and 
thé prosecution witnesses : were re-called 
at the’expensé of the applicants. On 
the-day of hebrin. 
ascertained thatithis was not'.a warrant 
case but-a summons case, cancelled: the 
charge, refused" to permit. the erpss-ex- 
aümination'of'the witnesses and ultimate- 
ly gave judgment against the applicants. 
As the learned Second-Addditional Judge 
points out the Magistrate's ncticn was 
technically meorrect, and there is no 
doubt that this procedure led the ap- 
plicante | to suppose that they would have 
an "opportunity of fürtler cross-exumma- 
tion. "Fhi&/béihg»so-they dan; fmrly say 
that-they were -prejudjced: in their de- 
fence, and it: is only-.proper that they 
should) Havé as further” opporturity of 
croas-examining? the prosecution! wit 
nesses. I, ther seh accept the refe-rence, 
set aside. the conviction and sentences 
.passed:by the Court of-first mstanse and 
difect the ‘that the'case be taken- up ‘again 
from the point’ where’ the Magistrate 
, refused to give the applicants a further 
Tight Of cross-examination, 
“AD, | Gonvieltoni- set Tides.. 
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LAHORE.HIGH:COURT. .. 
CRIMINAL APPEAL. No 283, DF. 1924., 
May,16; 1924; . 


‘ ‘Present, eed ‘Justice’ Seott-Smith, [s 


; MAHNI AND: OTHBRS--Á COUSED—., 
9 ' — APPRLLANTS f 
-t : EMPE R— RESPONDENT , ` 5 
Identification , when should be accepted. 
A witness's evidence of identification. 


Qourt should only be accepted if he ended ike thë 


same person whom he had previously picked“ out 
colt Roni -parado in the Jail Er 281, 
co. 


"Appeal from a An ordat, ofthe Magintrake, 
Fiist Olass, with powers ündet- section 
30 of the Criminal ‘Procedure Code, 


[72 


4 


poo 
' 


Jhang, dated the 17th March 1924. 5 


Chaudhri' Zafarullah Khan, for the 
Appellant, 
Mr Abdul Rashid, forthe Orown. 


JUDGMENT.—This is, a’ joint 


appeal by 13 persons who have been con- . 


victed of the abduction of an unmarried 
girl Musammat Rani, daughter of Langru, 

under.section 366 of the Indian Penal 
Code and have Deen sentenced+to seven’ 
years’ “rigorous imprisonmont each. 

A great deal of violence:was used in 
the dliduétion, andthe medical evidence, 
shows that some !19-of . the prosecution 
witnesses received more ‘or léés severe 
injuries. One of them Mohabata (P. W. 
NG. 25) réeeived- a grievous injury on 
the head and Raju (P. Wi-No. 20) had his 
ülüa bone’ broken. ‘Two others received 
injuries from’. sharp-edged jyeapons and 
many other head injuries’ were caysed, 
by blunt weapons: The facta have .been 
given ui’ great~detail un the -judgment’ 
of the Magistrate, atid if ‘is not- denied 
that the. girl was abducted. Counsel, 
however, urges that the motave alleged 


on behalf of “the prosecution is a- very ` 


improbable one He has,. however, laid 
special stress on.the'cases of five of the 
appellants in regard to -whom he "urges 
that the evidence of identification- is 
weak . In my. opinion there is nothing 
very. improbable. in the allegéd motive, 
and the only important -question which, 
up Appears .to me, -has to be decided ‘is 
which. of the appellants, if any, took part 
Jn-the abduction, [have ony con- 


|| 
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Bidered the evidence of the eye-witnesses, 
and I find that in the case of eight of the 
appellants at all events there is ample 
evidence in su port of their convictions. 
These are’ dara, , Sohne, | Majhi, 
Hassan Ali, Nura, Amira, Dalmir ` and 
Thoba.. The cases of Manak, Nadri, 
Balihon, Mammin and Mahni need, ic be 
considered in detail During the covrse 
of the Police investigation an identities- 
tion parade was held in the Jail at which 
prosecution witnesses picked out certain 
persons as having taken part in the ab- 
duction The same witnesses again 
identified some or all of the accused 
persons in Court. It is contended and I 
consider with force that a witness's 
evidence of identification given in Court 
should only be accepted if he identided 
the same persons whom he had previcus- 
ly picked out in the identification parade 
in the Jail. Now, as regards Manak I find 


. that the only evidence against hur is 


thatofP W. Nos 5,8and 17 P.W. No 5, 


. however, did not identify him in the 
Jail, and though P. W. No 8 identided 


him in the Jail, he,did not specifically 
name him in Court but only specifically 
named accused Nos 1, 2,4 and 8. (am 
adopting the numbers given m the 


. paru of' the learnod Magistrirto). 


No. 17 also included’ lum in the 
‘rest of the accused' and did not neme 
him specifically’ at the trial. In my 
opinion the évidence against Manak 18 


, ih8ufficient for his conviction 


I next take the case of Nadri' The 
only witnesses, who gave evidence nga: nat 
hum in Court, are P. W No, 5, P W. 
No! Band P. W' No 17 P. W Nc 5 
did not identify him in the Jail, and the . 
evidence of P. W. Nos. 8 and 17 is ooen 
to the same objectión as 1n the ense of 
Manak. D 

I next take the case of Salihon He 
was only identified in Court bx P. W. 
Nos. 13 and 14 who ‘did not idensify 
him in Jail Counsel for the Crewn 
adinits that the evidence agamst Malak, 
Nad:i and Salihon is very weak . 

As regards Mammin the evidenbe of 


` P.W. Nos 8 and 9 is not sufficiently 


specific and the only witness whose svi- 
dence is worth anything against him 


is P. W. No. 21, the daughter-in-law of 
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. 1 n “a i 1 
En She.adniittedly knew him be . 
fore and yet his name: was tot mention-" 
ed, in the first information. report, ,Under 
these circumstances I do not think it 
would be safe to base his conviction 
upon ‘the uncorroborated- evidence of one 
witness. . á 

Next comes the case of Mahni. P wW. 
Nos: 8 and 9 gave evidence against, him 
which is opon to the objection already 
stated, and the only witness who gives 
any important evidence against him is 
P W.No 11 Ths man admittedly, has 
given evidence against him on-a revioùs 
occasion, and there is àlso the fact that 
Mahnı belongs- toa different tribe from 
that of. the other appellants, and I do 
not see why he should-have joined them. 

I, therefore, accept the appeal so far 
as to set aside the convictions and sen- 
tences of Manak, Nadri, Salihon, Mammin 
and'Mahni, and acquit them and direct 
that they’ ‘be forthwith‘ reléased- from . 
custody 

It i is arad that the, sentence of seyén 
yedrs’ rigorous imprisonment ' passed 
upon tbe rest of ‘the, appellants is" too 
héavy. With the. exception of Pr 
whois a boy of 18 or.19 years of . 
all of them are grown up men: The 
“offonce was a very serious one and’ “they 
,could all have been, convicted.of causing 
grievous hurt ‘under’ sections 325 and: 149 
of the Indian} Penal Code as well as; of. 
abduction and could have been -séntene: 
‘ed separately The abduction was' com- ` 
mitted by a large number of men: and 
great violence was used, and under the 
circumstances, I cannot’ consider the 
sentence ‘to be excessive oxcept in the 
case of Dalmir .Dalmir .is one of. tiro 
sons of Yara’ who is saitl to be abscond- 
ing and to have taken a principal part 
in the occurrence, and he' probably acted 
under the influónce of his father ‘and 
elder, brother. I, therefore, reduce - the 
sentence 1n his case to one of two years’ 
l orous: imprisonment As regards ‘the 

er appellants the'appeal is dismissed: 

K 8D. Appeal dismissed. 
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MATHURA PRASAD SINGH V. EMPERCR. 


: PATNA HIGH COURT. 
MISORLLANBOUS Jopio1a Cass No, 67 
oF 1924, 
. ' June 24, 1924, , 
,  Present;—Bir Dawson Miller, Kr., 
Ckief Justice, Mr, Justice Foster and 
' Mr Justice Kulwant Sahay. 
MATHURA PRASAD SINGH— . 
‘PETITIONER 
versis 


ears. ] iv, 
E If a Legal Practitioner, whose certifiate is 
cancelled for a serious offence in the course of 
his professional duties, 168 the gra-ity of 
hus offence, makes up his mind foi the fu-ure to 
live a straightfmward and honest life and the 
High Court 13 satisfied that since the cancellation 


cancelling the order de i 
Ree nan Japa 283, cols. 14 E 
An application by a Mukhtar foz can- 
cellation ofthe order dated the 12th March, 
1917, debarring him from practice aad for 
his reinstatement. 
Messrs. Hasan Imam, K. P. Jayeswal, 


"S J.P. Sinha, L. K. Jha and S. Noort.ddin, 


. Motihari. 


for the Petitioner. 
: JUDGMENT. 


on deh of Mathura Prasad Singh 
formerly practising as a mukhicr at 
He was guilty of a serious 
‘offence in the course of his profesional 
duties which I need not refer to in detail 
here ag it has been the subject of an 
enquiry and was referred to again when 
an application wes made to Sourt 
for his reinstatement, On the 12th March, 
1917, ın consequence of the offence to 
which I have referred, his case was dealt 
with by a Bench of three Judges cf this 
Court and owing to the gravity o? the 
offence which was proved, his certificate 
was cancelled and he was debarred from 
further practice. Five years later .in 
May 1922 he epplied to this Court asking 
the Court to reinstate him in his prectice 
asa mukhtar alleging that since he was 
debarred some five years earlier he had 
endeavoured to lead an honest and 


straightforward life and certain serti- 


INDIAN OASES, 


Miller, C. J.—This is an application 


ficates from various people giving him a 


ood character were produced before the , ; 


urt, We considered, however, on that 
occasion, in view of the vity of his. 
offence, that she probationary period. 
through which he had passed was not 
Bufficient to enable us to arrive korea b 
at the Conclusion that he had in fact re- 
instated his character so as to make it 
safe for the Court to reinstate him as 
a member of an honourable profession. 
The certificates produced on that occasion 


"were not very full and did not really 


Blvé the Court sufficient information 
upon which it could safely act. Conse- 
quently the application was at that 
time refused. 

The present application, made some 
two yeais later is fortified by full parti- 
culars of the life which the petitioner has 
led since he was debarred from further 
practice in March 1917. It appears that 
in 1918 he did some work for. 
Mr. Kailagpati,a Vakil of this Court and 
Mr. Kallaspati has given him a certi-- 
ficate of good character stating that he 


found him well behaved, diligent and 


honest in his work, In the year 1919, 
he was engaged as an Assistant Manager 
in the Oawnpore Branch of the “General 


"Trading Company" during a part of that : 


year.” He was. in charge of the stock of 
papers as wellas of the sales and cash, 
and the certificate given by Mr. Upadhya, 
a Vakil of this Court, whose family was 
connected with that business, states that , 
he discharged his duties faithfully and 
honestly, and that subsequently in the 
same year he worked at Mr, Upadhya'a 
zemindari at Ramnagar in the Cham-, 
paran distriet being partly in charge of 
ihe collection work and partly in charge 
of Court cases, that he proved diligent 
and trustworthy and did his work well. . 
Mr. Upadhya further says that he comes 
of a respectable kayasth family. In the 
early part of the year 1920 he obtained 
employment with the “Jharia Iron and 
Brass Works" at Jharia in Manbhum 
and the proprietor of that concern states 
that during that time he found him 
honest and truthful, Later in the same 
year he worked for about six,.months 
with the “Choudhury Coal Co.” also at 
Jharia, He kept correspondence and 
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accounts and he alao purchased and soln ' 


coal The proprietor of that concern states 
that he found him straightforward and 
reliable, and he left his service of lus 
own accord when he got employment 
with Messrs. Dulichand-Prabhudayal ol 


Jharia. He then entered the service of. 


the Dulichand Prabhudayal Coal Oo. .at 
Jharia in the year 1920, the proprietor 


of which concern Prabhudayal ‘ Gupta , 


states that he thoroughly satisfied .him-. 


self as to his character ‘and ability’, 


before giving him an appointment. (He 


was appointed as manager of the firm,’ 


in January 1921 and since that time he 
has remained in that service His duties 


were to look after Court cases concern-. 
ing the firm, the. purchase and sale .of 


coal and to keep accounts and also ‘to 
go on occasions to the ‘mufassil to 
realise arrears from customers and he 
had the management of work on a 
considerable scale and ‘large sums af 
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honestly endeavoured to reinstate his 
character He has also, realised that 
his offence was à ‘grave ono and has 
made , up his mind for the future to 
live: a straightforward,and honest life. 
In thése' circumstances seeing that it 
was seven years ago that he was debarred 
I think ‘our manifest duty is to give 
him another chance. I am satisfied that 
he is endeavouring to lead an honest and 
straightforward life andI hope in the 
future he will continue to doso. I think . 
that his application should be granted. 
The order made on the 12th March, 
"1917, debarring him from further practice 
“will: be cancelled and he may apply in 
the ordinary course for the grant of 
a fresh certificate.. 

Foster, J.—I agree. 

Kulwant Sahay, J.—1 agree, 

B. D. ' 


money passed through his hand during : l 


that time. He was getting Rs. 50 per 


month plus a commission upon the ' 


“net profits and the proprietor certified 
that his conduct has been quite satis- 
factory and praiseworthy and he hes 
proved himself trustworthy and ke 
strongly’ recommends him’ for any 
position of trust. ae : 

That shortly is the history of this 
young man since he was debarred from 
further practice in 1917. There are in 

, addition a number of certificates from 
judicial and executive officers at Dhan- 

ad, that is, m the neighbourhood in 
which he was residing and in which he: 
was employed. They are all to the same 


effect that they have found him honest d 
and straightforward and further that ' 


they have found him courteous and self- 
respecting. I need not refer to them 


in detail. I am glad to find also that. 


in the petition which he himself has 
presented to this Court, he fully recog- 


nises the: gravity of his offence and has’, 


expressed his great penitence and ,his' 
determination to set himself a high 
standard of morality and honesty aga’ 
guide in his future life. I have no doubt 
that this young man whose certificate 
was cancelled after two years’ practice 
as a mukhtar has since that time 
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MADRAS HIGH COURT. 
ORIMINAT, Raviston Cass No. 758.07 1928, 
(ORIMINAL RavrsroN PETITION No. 608 

P or 1923). i i 
: March 26, 1924., 
Present:—Mr. Justice Venkatasubba Rao. 
KURUBA SANKARA OHENNA ` 
BASAPPA—ACOU8RD—PETITIONBR 
versus 
KILLI MANAPPA-—COOMPLAINANT— 
muc rer a me 
0. , 8 — 
admission of PEINE LL B S ips eg 
ang on admisnble evidegce 
7 Under: section -L07 of mhe Evidence Act, the 
improper On of evidence 18 
of Pel for a reversal of any deae vet 


appears to the Court that, independently of the ' 


vidence, improperly admitted, there is 
i evidence to yea e decision [p. 284, col. 2, 
A Oourt competent to deal with facts s 
ignore ‘the evidence wrongly admitted and con- 
gider wi there still remains sufficienti evi- 
dence to support the judgment [tbid ; 
Alohur Singh v Ghureeba, 6 L 485; 15. W, 
R 8, 2 Bar P.O J. 616, 2 Suth. P. O. J. 379 (P. O.) 
rehedon — , , e. "s 


uld 


PRAYAG GOPE V. BMPHROR. 


1f this has not been dane, the High Ccurt on 
* , revimon will ordinarily iemand the caso foi a 
finding with reference to admissible e-idence 


‘the Code of Criminal Procedure, 1898, 
praying the High Court to reviss the 


` judgment of the Court of the Jomt- 
; Penukonda, in Criminal 


trate, 
Appeal No. 31 of 1923, preferred against 
the judgment of the Court of the Baeris- 


tadar, Second’Olass, Magistrate, Kelyan-. ` 


drug, i in Calendar Case No 115 of 1929. 


Dr. S. Swamanadhan, for the Petitioner... 


. Mr. T. Richmond, for the Responcent. 

The Public Prosecutor, for the Orewn. 

ORDER.—The 
trate erred in treating as evilence 

ainst the first accused admissions 
of the second accused. Under, sec- 
tion 167 of the Indian Evidence Act, 
the improper admussion of evidence 
is not ground of itself for a reversal 
of any decision, if it appears to 
the Court that, independently cf the 
evidence prp admitted, thare is 
sufficient evidence to justify the de<ision 
If I were competent to deal with facts, I 
should ignore the evidence which ought 
not to ave been admitted and then 
consider whether there still remains 
sufficient evidence to support tho 
conviction, see Mohur Singh v. Ghu- 
reeba (1). But Iam dealing wita the 
matter in revision and I- cannot adopt 
this course. Ordinarily in suck cm- 
cumstances, the case will be remanded 


and the Magistrate will be directed to* 


give-a finding with reference to zdmis- 


sible evidence only. But unfortunately’ 


there was already one remand and I do 
not think any useful purpose will be 
served by prolonging this enquiry. It 
further appears that in so far as the civil 
rights of thé parties are concerned. they 
have entered into a compromise and that 
à decree has been passed giving effect 
to ıt ‘Dr. Swaminadhan says that he 


will be quite satisfied if I reduce the. 


sentence to:the period of impriroment 
already undergone. I think, in the 
circumstances, this is quite fan and T 
accordingly make that orderand direct 


(D 0B-L R 405, 15W R-8, 2Sar.P C J 016, 
s Suth, P. O J. 379 (P O). 
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that the fine if it has been collected shall `, 
be refunded. The balance of the-sen-. 
, tence shall be remitted. 


7 otition under sections 435 and 139 of. 


"NY. 
-8. D. 


PATNA HIGH COURT. 
Oriana Revision, No. 293 or 1924. . 
Ò= . dune 13, 1924 
Present —Mr. Justice Adami and. 
Mr. Justice Ben. 


. PRAYAG GOPE AND OTHERS—ÁCOUSBD— 


PETITIONERS 


i versus 
EMPEROR—OPPOSITE PARTY 
Penal Code (Act XLV of 1880), ss 143, 144, 378 .. 
—Üommon object — Theft — Separate, sentences— ` 
Criminal Procedure Code (Act V of 1808), sa 542;- 


S49, 640—Examination. of accused after examina- 


tron of Court wiinesses—Submisston of case after 


conviction 

piers 342 of the Oruninal Procedure Code 
cannot be dd into play after a Court wit- 
neas 18 examin be he the complamant or any , 
othe: witness [p 285, col 1] | 

A case under section 349,  Ciiminal Procedure 
Code, 1s not to be submitted after conviction but 
only after aoe ofopmion that the accused ' 


ty [1 
1 malty the common object of an unlawful 
assembly was theft, the members of the assembly 
cannot be soutenced sepaately under sections 319 
and 143 o1 144, Penal Code (p 285, col 2.] 
Onmmalievimon from the decision of 
the Officiating Sessions Judge, Muzaffer-' 


pui, dated the 7th May 1924, affirming the: 
istrnte, . 


order of the Sub-Divisional 
Sitamazhi, dated the 7th April 1924. 


Mr C M. Agarwala, for the Petitioners. 
Tho Assistant Government Advocate; , 
for the Orown. 


J UDGMENT. ; 

Adami, J.—This case comes before 
the Oourt in its 1evisional jurisdiction. 
The petitioners have heen sentenced to 

various terms of rigorous imprisonment 
under sections 379 and 144 and 143, Indian. 
Penal Code The first two petitioners have 
been sentenced to 18 months under sections 
379,75 and 6 months under section 144; 
the sentences running concurrently The 
other three have been sentenced to threo 
months under section 143 and' a fine of. 
Rs. 50 under section 379 The value e 
the properties stolen was Rs. 50, 


1 1 


Balance of sentence remitted. 


t 
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. Mr. Agarwala on behalf of the petition- 
-ers puts,forward three pointe, The first is 
‘that after the defence had closed their case, 


the Oourtcalled the complainant as a Court 
-witness and- examined him and failed 


t 


thereafter to examine the accused under, 


"M 


section 342, Oriminal Procedure Code. The ` 


: second point is that the casewas tried.bz a 
Deputy istrate of'the Second Olass who 
after convicting the petitioners, forwarded 
the case to the Sub-Divisional Magistrate 


for sentence because-he held, that. the, sen." 


tences which the petitioners should receive 
-would be f than he had power of 
inflicting. The third point is that though 
“the common object of the unlawful 
assembly. was the theft of c1ops, the peti- 
tioners have -been . sentenced separately 
‘under sections 379 and 148 or 144, : 

- With 
not think that this Court will be inclined 
to interfere since the petitioners seems to: 

` bein no way prejudiced. The complain- 
' „ant was called as a Oourt witness and 
. examined assuch by the Court. The judg- 
ment of the lower Appellate Court shows 
that the, Court questioned this .complain- 
ant not as tooccurrence -but as to some 
“matter in relation to the title of the lancs, 
„The petitioners had a chance of cross-ex- 
. amining him but refrained from doing £o. 
If they were unwilling: to ,cross-examine 
-him as:a Court witness it would be un- 
"Jikelyithat they-would have been anxioas 
-to make any statement to explain away 
any evidence. given by the complainant.as 


-a Oourt witness. I:do not -think that , 


~ Bection 342, Criminal Procedure Oodle, cen 
be brought into play -where a Court wF- 

‘mess is examined, be he complainant or 
any other person. 
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' Court not carrying out thé 
to the first point I do. ar 
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‘On the third: point there is*no doubt 
that the-common object being such as it 
is described in the charge the petitioners 
‘could'not be separately convicted: and 
sentenced under the twosections—section 
379 and section 143 or section 144 and 
the conviction and sentence under one 
of- these two .sections must be set aside. 
- The -difficulty-is to know which convic- 

tion and sentence should tbe, set aside. 
If the conviction and sentences under 
section 379 are sét aside, then'also,' the 
two petitioners, who have been subjected 
to a“ heavier. punishment by reason of 
“their previous conviction, will also escape 
the effects of the previous .convictions, 
Ordinarily the case is one which should 
“go ‘back for ‘re-trial owing to:the; Trial 
"uri n rovisions of 
section 349,- but as pointed out by Mr. 
Agarwala the case has a larger elemient 
‘of cıvıl nature in at and: also ] 
tioners have already -served a consider- 
‘able part of their sentence. ` 
. With regard to the previous ‘conyic- : 
tions it is-to-be remembered ‘that those 
convictions were passéd in-1898 and 1909 
and ‘there is nothing to show that these 
persons have since then led otherwise 
-thana good life, . y eim oe 

We set aside the convictions under 
Bection 379, Indian Penal Code arid reduce 
the sentences to the period alréady ander- 
gone nade Senori I and'l44, "The 

e under section 379; if id, will 
refunded. a eee 

‘Sen, J.—I agree. - ' 

.B. D, : Sentences reduced, 





With regard to the second point, aee- i 


tion 349 clearly states that if. the Mag- 
-trate considers u person to be guilty ard 
to, deserve a larger penalty than the 
. Magistrate -himself .can impose, tle 
Magistrate should -send the case to’ a 
“superior Court for imposing .u fitting 
sentence ' In the present case thè Deputy 
Magistrate --of. the Second Ulass: ' con- 
vioted the petitioners. This was wrong, 
, After an. expression of opinion .as to the 


.petitioner’s guilt, the- Magistrate showd. 
have forwarded the case. without ary —Jumad 


; record of conviction, 


` 
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ALLAHABAD HIGH COURT; 
OF 924, 


5 i! 


‘the’ peti- n 


- matter of Nawal 8 
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EMPHROR V. BALDEO PRASAD. 
A successor jn a Court is the same -Jourt as 
his predecessor in that Court and, therefore, the 
predeceasor who has departed for another Court 
can no longer be held to be a premdirg officer 
_ of the fist Gourt. [p 287, col 2] i 
< Muhammad Ibrahim v Emperor, 27 md Cas 
| 145; 13A L J. 1003,16 Or J 97ard Inthe 
14 Ind. Casg 7€6, 31 A. 


h, 
r.L J 302, followed 
i There should be no judicial notior by an 
* interior Court by way of criticism of ite superior 
* Court 288, ool. 2] ; 
. The High Oourt will not ordinarily accept a 
reference direct fiom the District Magistrate He 
should submit it through the proper FERE ie, 


the Legal Remembrancer. [p 


303, 0 A L J 481; 13 


Criminal reference made by tie Die- 
trict Magistrate, Cawnpore, dated the 
9th April 1924. : ` 

The Assistant Government Advocate, 
for the Crown. 

Mr. J. M. Banerji, for the Opposite 
. Parties. : 


JUDGMENT.—In this cese one: 


Haider Husain, an egent of two 2ersons, 
Baldeo Prasad and Lachman Prasad, 
lodged a complaint under section 409 
of the Indian Penal Code inst one 
Nand Kishore, on the 10th of Apz=1] 1923. 
That case was enquired into end dis- 
missed under section 203 of the Criminal 
Procedure Code on the 20th cf April 
1923. The subsequent proceedings deal 
with the question of whether Haider 
Husain and Baldeo Prasad and Lachman 
Prasad should or should not be rrosecut- 
ed under section 211 of the Indien Penal 
Oode for having lodged or abetted the 
lodging of a false complaint agamst 
‘Nand Kishore. In view of these sub- 
sequent proceedings and the delay that 
had occurred. in taking action against 
Baldeo Prasad and Lachman i is im- 


portant to note that no new acts are 


alleged to have come to light since the 
90th of April 1923, when the case. against 
Nand Kishore was dismissed. This is 
important because there has been a ten- 
dency to lay down a hard and fest rule 
that delay 18 a ground for setting aside 
an order for prosecution. It msy under 
certain circumstances be almost a gufi- 
cient ground in itself but in ot3er cases 
it may be no ground at all. It is possible 
to imagine a case in which the com- 
mission of on alleged offence may not 


have actually come io light - Dr many 
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‘if they do justify, 
- these men were 


n 


heb, | 


\ 


‘months or even years after it had been 


committed. In the -present case it is 
clear that all the facts which justified, 
the prosecution of 
known on or before 
the 20th of April 1923 when the case was 
dismissed. i : 
The next stèp was an Reale on. 
the 23rd of April 1923 by Nand Kishore 
to. Mr. Ohristie, then City Magistrate, 
who had tried the origi case for 
sanction to prosecute Haider Husain 
under section 211 of the Indian Penal 
Uode. No attempt was then made to 


„obtain sanction to prosecute Haidar 


Husain’s employers Baldeo Prasad and 
Lachman Prasad. The sanction was 


' granted on the 6th of July 1993. Even- 


tually owing to the passing of Act XVIII 


. of- 1923 which came into force on the 
‘Ist of September 1923, it was thought 
ter 


necessary and steps were taken to T 
the sanction granted by. Mr. Christie 
to a complaint under section 476 of the 
Criminal Procedure Code. This appa- 
rently, so far as I am informed, brought 


- the matter to the notice of the prosecut- 


ing Inspector who then applied on the 
30th of October to Babu Prem Chand 


“Seth who had succeeded Mr Ohristie 


as City Magistrate, for an order under 
section 476 of the Oriminal Procedure 
Code against Baldeo Prasad and an 
Prasad, the employers of Haidar’ Husain. 
It will be noticed then that no ‘steps 
whatever were taken against Baldeo 
Prasad and Lachman Prasad from the 
20th of April when the original case 
was dismissed to the 30th: of October 
1923. The learned District Magistrate 
in referring the case speaks of “ the 
obstructive tactics of the accused.” It 
i8 true that Haider Husain was taking 
the: matter of his own, prosecution from 
Court to Court. It isprobably true that 
that involved-.the record going from the 
Court of the (Oity Magistrate to the 
Sessions Court and to the High Court, 
but I cannot see even if that is so, 
that it accounts in any way whatever 
for Nand Kishore not having applied 
to prosecute Baldeo Prasad and Lachman ' 
Prasad at the same time that he ap- 
plied against Haider Husain when all 
the materials that he was; ever - going 
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“to get were already in his ion 
and in that of the , Court. or do I’ 


think that the prosecuting Inspector 
was justified in making an application 
against Baldeo Prasad “and Taha san 
Prasad so many months afterwards.: It 
is quite likely, and I am certainly ready 
to accept, that he was in no way to 
blame for an applicatio in regard to 
these two men not having been made 
before. But I.do think that after a 
lapse of nearly six months he should 
have declined to take any action. Itis 
not necessary for me to determine whe- 
ther this delay would or would not >e 
sufficient in itself for setting aside the 
order for prosecution as there are other 
points which will have to be. deelt 
with and one of which will appear by 
itself sufficiently strong to make it 
inevitable that the reference of the 
District Magistrate be ‘returned and the 
‘order of the Assistant Sessions Judge 
quashing the complaint under section 
-476 of the Criminal Procedure Code 
against Baldeo Prasad and Lachmen 
Prasad be maintained. 
‘To make the next point clear it is 


necessary ‘to add one or two furthar- 


facts. On the 30th of October 1923, as 
I have already stated, the Prosecutirg 
Inspector applied to piosecute Baldeo 
Piag&d and Lachman 
Court of Babu Prem" Chand Seth who 
' had now become City Magistrate. Cn 
the 2let of January 1924, the Prosecut- 
ing Inspector appled again to Mr. 
Christie, now no longer in ‘charge. of 
the City, for an order under secticn 
476 of the Criminal procedure Coce 
against Baldeo Prasad and Lachman 
Prasad. It 18 not very clear how ke 
came to make a second application, 
whether it. was of his own ‘initiative 
because he thought it better to apply 
to the Magistrate who already 


granted a similar order against Haider. 


Husain or whether it was due to some 
objection- raised by Baldeo Prasad and 
Lachman Prasad in the Court of Babu 
Prem Ohand Seth. Both suggestions are 
made but it is not very material to 
determine exactly what motives led to 


the filing of the second application. -t. 


- was, in fact, filed and Mr, Ohistie.cn 
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ebay t 


ai“ 


arbans Rai D 
and Mallu Khan v. King Emperor (2). 
He remarks that authority to the com- 
„trary has been shown to him but he 
does not say what authority. The learn- 

_ ed District Magistrate in referring the 
case says “my object in making this 
application is to obtain a clear ruling 
of the Hon'ble Court with reference to 

roceedings under section 476, Criminal 

_Procedure Code, in the case of Magis- 
trate who ‘has been transferred to 
another Court before such proceedings 
are taken.” The learned District Magis- 
trate remarks .“ there appears to be ` 
a support for both the views.expressing 
m in the 

gh Court.” He does not tell this Court 
wherein .he finds the conflict. It appears 
to me beyond the shadow of a doubt 
that Mr. Ohristie had no junsdiction 
whatever. It has been'clearly pointed 
out in the case of Muhammad Ibrahim v. ^ 

Emperor (3) and In the matter of Nawal 

Singh (4), that a successor ina Court is 

the same Oourt as his predecessor in that 

Oourt., The corollhry to this is perfectly 

clear“ that the predecessor who has de- ' 

pud to another Court can no longer 
e held to be a presiding officer of’ 

the First Court. There have.been some ' 

doubts expressed- by other High Courts," 

9 1 A. L. J. 315, Or. L, J. 596. - 

t lA.L'J 488, 10r L J. 699. ~ 
S 27 Ind., Cas. 145, 12A. L. J. 1003; 16 Cr, T, 

4) 14 Ind | ; H'A, 1903; . 181; 

Gr Ld, won 195 ED big dai : A 


J 
B 


rulings of the Hon!ble ,, 


SYA KYAW V. BMPRROR. 


` ‘but they. have since mostly, if rot all, 


'eomie to this view.  In' any case the 
view -of this Court has long sinse been 
clear Mr J. M. Banerji for the eccused 


-wording of section 476 of, the Oziminal 
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‘principle underlying -section 435, clause . 


(4, namely, that there should. Beno, 


‘judicial action by an inferior ‘Court 


‘also rightly relies on the fact tiat the . 


‘Procedure Code 18 now differentto that . 


,wander the old Code, making the matter 


-still more cléar. He points out that now 


‘the offence must be one which sppears - 


to have been’ committed in or in rela- 
tion to ‘a proceeding in that Ocurt. In 
‘the present case that cannot by an 
stretch of -imagination mean arything 
but the Court of the City Magistrate 


' and that it is only that Court taab can 


'passthe order under section 476 of the 
‘Oriminal' Procedure Code. 

The last point that I have to’ notice is 
-that the District Magistrate himself refer- 
‘red'thia case to the High Court tarough 
the Sessions Judge instead of tarough 
‘the Le al Remembrancer. Hadi noticed 
‘this, when the reference was fist put 
up, it would undoubtely have b2en my 
"duty 'to refuge to accept the reference 
‘and to return it to be produced before 
“this Court through the proper channèl. 
‘As to what that: proper channe- is, 8 
‘reference to the cases of Ram Bakhsh v 
: Duian (D); Emperor v. Jamna Bar ‘6), and 
‘Emperor v.'Ganga (7) will make clear. 
‘Sofar as’ this Court 18 concerned 1 is 
‘for the District Magistrate to ac; either 
‘through ‘the Government-Advozate or 
‘through ‘the Legal Remembrancer as he 
„may be advised to'be the proper course. 


' 'Lunderstand from the Assistant Govern- 


iment . Advocate that’ he sshould act 
‘through the ‘Legal Remembrancer but 
that is not’ for me to determine _ It 
ide - sufficièònt for mé to say that this 
Court" will not ordi y accept a 
'Jéferencé direct. When the matter was 
"brought to my attention I thorght as 
sthe case was now ‘before the Ceurt it 
“was! best to deal with it. The object 


"+ «óf. the rule, T- have stated, is swicient- 
dy clear, for it only carries cut the 


(E) 9A. 302; A.W. N, (1887) 05, 5 Iad. Dec. 
(xw. a) 698 í ' 
a (8) 28 A 91, 2A. LOS 589; 2 Or, L J--515, A. 
LW.N (1 ` 
$^(7) 2B 
‘J5 Or. L. J. 407. , 


$05) 198. dia 
as, 1007; 86 A: 376; 12 A, ^L. J. 5105. 
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by way of criticism of its superior Court. - 
For the seasons I have already 

aie the order of the Assistant Sessions 
udge is maintained and the reference 

returned.” | an a 
8 D. Reference retu med. ' 


‘RANGOON HIGH COURT. - 
Rauviston No 471-B:or 1928." . 
October 18, 1923 ' ." "^ 
: Present; —Mr. Justice May Oung. , 
SYA KYAW —PETITIONSE M 
'—— wereus 
EZMPEROR-—RESPONDBNT. 


Crimrmal Procedure Code (Act V of 1898), 3 260 
“Compensation without examination of all- pro- 
secutton witnesses i Ne 

Compensation under section 250, Criminal Pro- 
cedure Code, can be awarded only after the 'com- 


evidence ; r 
Where, thercfore, the Ocurt refuses to examine 
all the witneases produced by the complamant 


“plamant has bad an opportumity of producing ali 


"whether their names appear in the list filed Gr - 


not, the order for compensation 1s illegal 
Onminal revisión from an order ofthe 
Township Magistrate, Kawa, in: Oriminal 
Regular No. 10 of 1923. ; ^ 
* Mr. Mg Tsarn, for the Petitioner. ; 
- ORDER.—Compengation under ses- ` 


' tion 250 can be awarded only after the 


4 


1 8 De 


complamant has had “an opportunity of 
producing all his evidence. In this case, 
the Trial Court refused to examine two , 
witnesses whose names did mot appear 
in'the-list fled but who were brought to 
the Court by the complainant in order 
to save expense. Thus the complainant 
was illegally prevented from putting for- 
ward his whole case. op Un 

On the merits, also, there ;appears to 
‘have been a genuine dispute as to the 
"boundaries of the land, and itis possible 
that the complainant acted on a.mistaken 
belief. E V An 
“Be that as it may, the ‘failure of: the 
Township Magistrate to comply with the 
law vitiates his order for: compensation 
and I must set it aside. o! 

: Orderiect aside, | : 


1 


1 
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ALLAHABAD HIGH COURT. 
"Sscoxp Orvin APPBAL No. 361-oF 1023. 
July:0, 1924. — : ! 
Present: —Mr. Justice Kanhaiya Lal. 
Meer QURBAN ALI—Darenpant— 
: APPBLLANT ie | 
Shaikh MAJID HUSAIN axp OTHBRS-— 
'  , PLAINTIPES AND, Da¥BNDANTS— | 
: RESPONDENTS f 
Agra Tenancy Act (II of:1901),:ss 8, 20—Grant 
of heritable and transferable rights. by semindar 
—Valituy of grant—Fixed-rate tenancy—Theka- 
aoe of non-transferable rights, validuy 
5 : 


“The grant by a semindar.of a lease in porpetulty i 


iving the lesses heritable and transferable rights, 

oes not create a tenancy at a fixed rate, asmuch 
as'a fixed-rate tenancy: cannot be’created ‘by ‘a 
contract with the remanda;.and any ‘rights’ which 
‘ean be granted by the semiundars must conais- 
tentrwith' the provisions of section 20° of: the U ‘P. 
‘Tenancy ‘Act. Such: a^ lessee might be ‘said: to 
bs a thekadar within the meaning of the: said 
section but even“ ‘in that case "his interest .is not 
transferable .Therefoie if such a lesses mortgages 
his rights under the lease, the mortgage is. void 
and unenforceable against the’'mortgagor in his 
‘ifetime, or after his. death without having an 
heir, against the semındar All that the mortgagee 
would’ be entitled to wa simple monsy-d 
agunst the assets of his mortgagor  |p'280,'col 2, 
p 280, col 1]. . toas 

Second appeal against a decree. of 
‘the Suborditiate Judge, Jaunpur, dated 
the 23rd November 1922. : 
' Mr. Iqbal Ahmad, for the’Appellant. 
Mr. P. L Banerji, for. the Respond- 

ents. 


' JUDGMENT.—Musammat |, Naurasi 
was the tenant of'a certain holding 
from which the zemindars sought to 
eject her. .A settlement was subsequently 
‘arrived at between her.and her hushand, 
Muta Badal, on the one hand and the 
gemindars on the other, whereby the 
latter granted a lease perpetuity’ to 
Mata Badal of the same holding,’ giv- 
ing the, lessee heritable and transfer- 
able rights. Some time after this! lease 
was executed Mata Badal and Musümmat 
Naurasi made a possessory mortgage of 
the holding in favour of the predecessor- 
in-title oE he present plaintiffs| for a 
‘sum of Rs. , out of which [Ra 12 
were taken for the payment of certain 
arrears of -rent due (o'the ‘zemindars. 
The validity ofthe mortgage forms the 
Bubject-matte? of -contention in “this 
19 E 

4 
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appeal. ‘The Court of First Instance , . 
found that the mortgage was invalid, 
inasmuch .as it offended against -the 


y ponams, of. section 20 of the-Agra 


enancy: Act (II of 1901) «The, lower 
„Appellate Court, however, came ;to-^the 
conclusion that;the mortgage’ was yalid 
-under ‘section 20, clause 3, of the said 
„Act. Bection 20 provides: that: the. in- 
terest of an occupancy tenant or a-non- 
ovcupanay ‘tenant, other'than'a thekedar, 
shall not be 'transferable. in. execution 
of a decree ‘of a-Civil or Revenue Court, 
or otherwise,than bya voluntary; transfer 
between: persons’ in favour; ;of whom, 
-as co-sharers in the tenancy, such’ a 
, right originally arose, or'who have- be- 
come by ,succession-co-sharers -therein, 
-but the interest ‘of a thekedar- shall, 
subject to the terms of - his lease, „be 
. heritable but not transferable. «Both 
Mata Badal and «Musammat, Naurasi are. 
dead. They left, two-sons who were 
impleaded as. defendants to the'present 
suit, but both of them died during-the 

ndency of the suit,..leaving mo issue. 

he zemindars thereupon took':posses- 
-8ion of ‘the tenancy und they resisted 
.the claim of the’ plaintiffs. to" enforce 
‘their mortgage....In ‘the plaint ‘the ;ten- 
-ancy mortgaged was described :ns" a 
tenancy ata fixed' rate, but the Trial 
Court has found that the mortgagors 
were not'tenants at fixed rates within 
the meaning of section 8 of the U P. 
-Tenancy Act. It is. immaterial whether, 
-Musammat Naurasi. and: her husband 
were non-occupancy, tenants’ or occu- | 
paney tenants before they took a perma- 
nent lease of the holding from the zem1n- 
dars. As observed ın Bathchs v. Bachchi 
(1) a fixed rate tenancy cannot be created 
by a contract with the zemindar; and 
any rights which can be granted by the 
zemandars must be consistent with the 
provisions of section 20 of the U. P. 
Tenancy Act, which forbid the sale of . 
“a holding in execution of a decree of 
a Civil or Revenue Court, and also 
a’ voluntary transfer, except in 
favour of persons, who are co-sharers: 
in the tenancy. It might besaid that 
Mata Badal wasa thekedav of transferable 


(1) 38 A. 747; 3 A, L. J, 518; A, W. N. (1900). 70, 


“boh 


' . rights under the lease granted to him by 
.the zemindars, but the interest of a 
thekedar ‘is ‘not pelted by law to be 
transferable, e zemindars took no 
Step to avoid the mortgage within the 
time allowed by law, but all the same 
the holding cannot be &old in execution 
of a decree, and as pointed out in Ram 
Sarup v. Kishan Lal (2) the mortgage 
cannot, despite the contract contained 
in the lease, be enforced. The zemin- 
dars claim the holding by right of escheat 
and despito the covenant entered in the 


lease, if the mortgage was voit , 


original 

and unenforcible as against the mort- 
gagors, it tannot be enforced against the 
zemindars after the escheat, nor can the 
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holding be put up to sale in enforce-. 


ment of the 'moMgage. The mort- 
gagees can only ‘get a simple money- 
ecree against the assets of their 
mottgagors in the hands of the de- 
fendanta, if any. The appeal is there- 
fore allowed and in lieu of the decree 
passed by thelower Appellate Court a 


simple decree-for money will be prepat- . 


ed with costa incurred by the mort- 
gagees in the Oourts below and future 


interest from the date of-the suit till Payee 


the assets of the deceased. Considering’ 
the peculiar cireümátances of the case 
and the conduct of the zemindars who 
-are seeking to deprive the mort, 

of their money-after" they had given 
the lessee transferable rights, I make 
‘no order as to the cósis incurred by 
“the defendants-appellants here or any of 
the Courts below. ` 


8, D. ] Appeal accepted, ` 
(8) 80 A. 337; £ A. L. J, 300; A. W.N. (1907) 76 


CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL DzogES No. 14 
or 1921 f 
March 31, 1924. : 
Present:—Mr. Justice Newbould, - 
and Mr. Justice B. B. Ghose. 
MUHAMMAD SAFAR JAMA KHAN’ 
alias JANGLU KHAN AND ANOTHBR— 
© DEFENDÉNTS— À PPRLLANTS 


versus 
Raja SATYA NIRANJAN 
OHAKRAVARTI—PLanrier— 
RESPONDENT. 


Co-sharer—Jovnt land—Hat started by two co- 
sharers—Subsequent improvement by one—Other 
co-sharer whether excluded from profits 

When a hat is started on a jomb land by two 
co-sharers, the fact that after tho kat has been 
established one co-sharer makes improvements in 
the Aat at his own expense, does not give him the 
right to exclude the other co-sharer from the kat 
that had been started for then joint benefit. 


against a 
Subordinate: Judge, Birbhum, dated the 
17th January 1921. : 

Dr. Jadunath Kanjilal and Babu 
Jyotish Chandra Sarkar, for the Appel- 
lante. 


. Babu Sitaram Banerjee, for. the Re- 


ment at 6 per cent, per annum, agai Ge pondent. 


‘JUDGMENT.—The facts of this 
case as found by the lower Court are 
as follows :—The land in suit about 14 


bighas in area appertains to a Reveune. 


free Mahal bearing Touri No. 237 of the 
Birbhum Collectorate: The plaintiff, 
known as the Raja of Hetampur, is the 
paindar of 124-annas share ‘of that 
.Emtate and the defendants are owners 
of the ‘remaining 34-annas share of the 
zemindari. On the 6th Pos 1320, cor- 
responding to December 1913, a hat wag 
opened on this land. It was the plaint- 
iff's case that he alone opened this hat, 
but the finding is that it was estab- 
lished both by the plaintiff and the 
defendants. At first some thatched 
huts were erected from materials collect- 
ed by the plaintiffs manager and the 
defendants from ther joint tenant. 


, About a month later it was proposed to 


build corrugated iron sheds in place of 
the thatched huts. The defendants 
were asked to pay their share of the 
expenses of erecting these iron sheds 
and they expressed their inability to 


decree of the 
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do Bo Thereupon the’ plaintiff had the" 
iron sheds built at, his own cost. Tho. 
plaintiff also at this time set up a marble 
slab - describing: the baear 
Bazar ‘after 
Chakravarti In ‘the year 1325 ‘the’ 
defendants attempted to levy tolls and 
there was dispute whieh led to proceed: ', 
ings under section 145, Oriminal Pro- 
cedure Code, being instituted 
proceedings were dropped and to prevent 
future disputes the plaintiff instituted . 
the present suit^for ‘declaration : of ‘his 
right to take the 16-annas share of the 
. profits arising from the hat. 


findings of t' the lower Court has 
granted’ ‘the. plaintiff’ a decree. 
declaring his exclusive’ title to that 


portion of the ‘hat on which ‘the corru- 
gated iron sheds stand and to the 
exclusive profits arising therefrom. The 
remainder of the dam 
disallowed. 

We are unable. ito . 


facts found’ the plaintiff is entitled' to 

a. decree declaring his rights to ihe 
whole-of the profits arigng from any 
portion of, the, hat . The law to, be . 
applied in a case when one co-sharer 


' takes exchisive possession of joint land.. 


is laid down in the cases of W dion 
& Co.'v Ramchand Dutt (an 
Lachmeswar Singh v. Manowar Non 


(2) and-our attention has. also been', 


drawn to the:cage of Madan Mohan Saha 
v Rajab'Ah (3.' But the principles laid’ 
down in these cases are not applicable 
to the facts as found in the present case, 
Since the’hat,was started on joint land , 
by both the plaintiff and the defendants, 
itis nota case of one co-sharer taking 
possession to the exclusion of the other. 
The fact that after the hat had been 


established the’ plaintiff , made improve- ' 


ment in the hat.at his own expense . 
- would not’ give him the right that he 
claims in this suit to exclude his co-sharer 
from the hat that had been started for, 
their joint benefit. i 


RLA 10, MIA 110; 5 Sar. P. 0:3. 536; ED 
Dec (x 8) 

(2) 19 O 368, 1 
(990.3935. ds xL. 
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8S. 'Brahma . 
his son Brahma  Nerain: 


These. 


On these. 


‘hes’ been’ 
with the- 
learned Subordinate Judge that on the. 


TEA. 48; 8 RI ok 


dur 
281 . 
On behalf of the plaintift ‘is filed a 
"eross-objection to this appeal and it is 
‘contended - that the finding of fact ' 
should be reversed and it should -be' held 
that ithe plaintiff established the "hat 
after, purchasing the rights of the 
' tenante in occupation. of the land: In 
support of this he relies.on.the deeds 
‘of sale Exhibit’ executed by one-Katifan, 
Bibi in 1903 in: favour of Ishan Mudi 
eal 10 ‘cottas «of rent ‘free’ land, 
Exhibit.3 a. deéd of sale by which Ishan 
Mudi’ Bold this land and an additional 5 ' 
cottas of rent paying land to the plaintiff . 
-on.'the 3rd February 1919, 'and ' algo 
Exhibit 4 a deed. of sale by which the 
widow of;Gadadhar sold some land to 
„the plaintiff on. the 2nd’ March ` 1919. 
" These’ two last deeds, recite that ‘the | 
-land -wab actually sold to: the plainti 
before the establishment of the hat: 
But the evidence given to ‘prove “these 


the recitals in 4 


deeds, does not sup 
them. Ishan Mudi, Panel says that the 
land was’ forcibly taken from him by 
-the -zemindar; and it’ was not -until he 
threatened to bring & suit that the sale . 
deed was executéd The ‘witnéss who 
 proves- Exhibit i says nothing ‘about 
zany purchase prior to the date of the 
‘deed, It is "also, suggested that the 
witnesses, for “the plaintiff who support 
the defendants’ story that the hat iwan 
“started by both the plaintiff-and-defend- 
ants have been induced -to , give "false, 
, evidence ‘because: the defendants. have 
con&iderable' influence in. the locality. 
We cannot reject the, evidence of the: 
laintiffs own witnesses on this ground, 
ot’ one or two but practical all the 


plaintiffs "witnesses agree that the Mat ` 


was started by ‘both parties.: ` We ‘cannot 
“believe that if the land had really been 
‘bought by the plaintiff before. the hat 
“was started’ he would have asked his 
‘co-sharer defendants to join- with him 
.im starting ‘the hat., We have no doubt 
that’ this fact is true-dnd this is fatal 
to' the' case for the plaintiff, - 

The result? is that the plaintiff's suit 
fails. We accordingly deéree kesaha zal 
.reverse the. decree of the lower 
: and dismiss the -suit. The defendante- 

appellants will get their ‘costs in ‘thig 
neona im emer E Ure tr 


f ‘ “a 
= a ay eh m A ‘ 
wots Hn y 


e. 
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MEGI MAL V. HIRA LAL, 


The cross-objection is- disallowed, We 
make mo order for costs. in the cross- 


‘objection. 
s : Appeal allowed. 


AK. 8. D. Bank disinzesed., 


. 


‘ALLAHABAD HIGH' COURT. 
^ Oru RavisroN- 22 Bl oF 1924; 
‘July 2, 1924. 

“Present: :—Mr. Justice Boys. ... 
MEGI MAL AND ANOTHBR— PLAINTIFFS— 
' APPLTOANTS 
versus 
HIRA LAL. AND ANOTHER—DEFENDANTS— 
“OPPOSITE PARTY, 

U, P, Hono 
(2), 9—B , North-Western mces and Assam 
Civil Courts Act (XII of 1887) s 21—Crml ' Pro- 
cedure Code (Act V of 1008), s. 21—8mall Cause 
bod transferred to Honorary "Munsif's Court— 


a case 15 transferred from a‘Small Cause 
„Court to an Honorary Munazfs Cour urder sec- 
ton 8 (2) of U P Honorary Munsif'a Act and not 
"ánder'section 24, Civil Procedure Oode, the H 


onorary 
: Munsif, for the purpose of hearing the case, does 
“not become a Cause Court Judge and, 


therefore, his “decision is appealable.' 
. Oivil revision from an order of the 
Additional Subordinate Judge, Saha- 


. ranpur, dated the 12th March 1924.. 


Mr. St. C. Thompson, for the Appli- 
cants.. 


det PL Banerji, for the Cppoeite 


JUDGMENT.— Tie only “ground qu himself, by the Court "tl he haa» purged ls 


urged in this revision is thefourth ground 
"which was added by-a subsequert appli- 
cation. It is suggested-that because this 
‘case was transferred from the Court of 

a Judge of Small Causes to the Court’ of 


á Honorary: Munsif that therefore the. 


.Honarary Munsif for the purpose of 
‘hearing the case became a Small Cause 
“Court Judge and no ‘appeal lay from 
“his decision to the Subordinate Judge. 


This isto"assume that the transfer ‘was. 
“under section -24 of the Code of Civil 
ore ‘the ‘effect of." 


Procedure, -and to'i 


‘section 9of' Aet Il of 1896 under which 


` the Honarary:Munsif is. appointed.; He 


.is declared by that section to bs'a Civil 
“Court tinder the-Bengal, North "Western “ 


D 
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rary Murimfs Act (II of 1826), "8 


“Cow t-fees, Jaure to carry 


ertaking 
' payment of deficit Oourt-fees, 


“and his appeal. sould mot, therefore, 


E = 
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‚Provinces and Assam Civil ‘Courts Act 
‘(Act "XII of 1887)'and under, that Act 


an appeal lies from his decision ‘td-the 
Subordinate. Judge. It is.only necessary 


“to add that the case was transferred to 
the ‘Court of the Honarary Munsif under 


the provisions’ of. section 8, clause:2 of 


Act I of 1898 and not under provisions 


of section 24 of the. Civil Procedure 
Code. "The: ‘application i is dismissed. 
8. D. Application? eremuka, 





CALCUTTA HIGH COURT. 
APPEAL: FROM ORIGINAL Decree No. 85 
» or 1923. ix 
August 2, 1923.. 


‘Present:—Justice Bir Asutosh 'Moókerjee, 


Kr., and: Mr., Justice. Clhotzner 
“RAT RAJ ESWARI JIU—Ptaintirr— 
AE 


GATI- KRISHNA OHAKRABARTI | 
AND OTHEES—DEFRENDANTS—-RESPONDENTS. 


Appeal, 
tainability of—Court Fees Act (VII of VIR s 1? 
(2)—Adduional Court-/ec, ‘when to levied — 


Tur deed of Statutes —Fiscal sabres 


breach of an undertakmg given to the 
us bya htigant, pending proceedings, on:the 
faith of which the Court- sanctions a particular 
course of action or inaction, js musconduct 
amounting to contempt” E 295, col 1] 
a person ‘is guilty of such uis he 
in a perilous situation go ,85 no6 


contempt [ibi] » 

But the rule imposing such penalty: ‘ts 
limited to the proceedings in whioh the sii as 
occus [p, 205, col” 2] 

Case-law referred to ‘ 

Plauntui's suit was held to have been adis 
valued and he undertook to. make up the 
deficienoy in Court-fees before the decree was 
drawn up The Court, thereu proceeded to 


‘try the non the ments and it was evehtually 
"dismissed, 


lamtiff failed and refused to - 
with respect“ to the , 


He’ preferred dn 
appeal against the decree of the Trial Court ‘with 
ect to costs . 


eld, that the plaintiff was guilty of contempt 


be enter. ` 
tamed — (p. 296, col 1] 
‘A provision "of the character ‘of that, contaited 
in alause (2) of section 12 of the’ Court Fees Aot 
“thould bo. s riety - construed and additional 


ane cut Rb aan 
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Court-fees should be levied! from a party ligant 
only in‘exact ‘conformity with the "precise; words. 
ten 


ofthe Statute, although aoa] Stati 
should et be so Fidei de furnish 
of escape anda means of evasion [p 


1 : 
Tube referred: to.’ 


Appeal against a decree. of the Sub-. 
ordinate Judge, Midnapore, dated the, 
6th, September 1922; °° ik 

Mr. S. C. Maity and Babú Apurba, 

_ Charan Maokerjee, for.the. Appellant." .. * 

Babus Hamendra Nath Sen ^ and 

Gopendra Nath Das, for thé. Respondents. 

JUDGMENT.—This appeal raises a 

- question of some novelty and of consider-' 
ableimportancé. . ; 

“The plaintiff, who is the appellant in 
this Court; instituted a suit for recovery, 
of-possession of land'and mesne' profits 
in the Oourt of-the Second Munsif at 


‘a 
d 
: , 


4 
* 


Midnapur. The subject-matter ‘of. the - 


litigation "was: valued: at Rs. 600 and 
Court-feé was paid accordingly. The der, 
' fendante objected that the suit had. been 
Andera ued and thatif'properly valued» 
it would be found to be beyond the 
pecuniary Ton of, the Court 
where it had'been instituted. This pomt 
was investigated and on the 1st Decem- 
' ber, 1921, the Munsif came to the con- 
clusion that the value of the subject- 


matter of the litigation was. Rs. 6,000. ` 


The result. was' that the plaint was 
returned to the plaintiff for. presentation 
to the proper Court. ` On the 21st Décem- 
ber, 1921, the plaint was presented in 
thé Court of the Subordinate Judge at- 
Midnapore; .but notwithstanding ' the 
finding of the Munsif, the suit was valüed ' 
at Rs, 1,125 and Court-fee' was paid ac- 
cordingly. The ‘defendants, objected 
that the suit had been undervalued 
The objection was manifestly of vital 
importance froma two-fold standpoint. 
In the first place, if the value’ of. the. 
suit was Rs. 6,000 instead of Rs 1,125, 
the forum ofa possible appeal would be 
the High Court and not the Court of: the: 
District Judge In the ‘second place, if 
the value was’ Rs, 6,000 instead of 
Rs. 1,125, a considerable ‘amount of addi- 
tional Court-fee would be leviablé from 
the plaintiff, The suit was taken up, for” 


trial on the 14th September, 1922," The . 


ts 


OABES mi NG 298. 


Mos 
s E 
5 


' hearing lasted Íor-ührée days and ‘on the 


16th September, 1922,’the suit was dis- e 


à 


missed on: the merits; The-judgment of ` 


the' Subordinate Judge embodied a-direc- 
tion upon ihe plaintiff to pay.the deficit 
.Court-fee. The parties are not agreed as 
to.'what happened at the trial and how 
this. order came to-be made. This much 
is clear. that the.Court-fee demanded-by 
the. Subordinate Judge was not paid. 
The decree dated, the 23rd,October, 1922, 
recited, first, hak RD the suit had 
` bean valued.at, Rs. 1,125 by the plaintiff, 
ita value-had: been determined “by, the 
Subardinate Judge to be Rs. 6,000, and, 
secondly, that the deficit Court-fee, had 


plaintiff. On the, 3rd February 1923, 


the dacree, was. amended in respect of. . 


- costs. In the decree as originally drayn 
up, the costs had: been calculated on 


* The, decree was amended and.costs were 


Rs. 6,000. . The decree further directed 
that.separate costs would he paid to the 
different sets of defendants. , The plaint- 
iff, who.was apparently satisfied with 
the decree as. originally drawn up, now 
found himself in a position of embarrass- 
ment., and. on tbe 20th "April, 1923, 
"lodged: the present appeal in this, Court 
against the amended decree. The 
grounds were directed not, to the merits 
Dut to the, question of costs. "The mie- 
. morandum of appeal was TEJA. at, the 
difference between the. original and 
amended costs "and the ‘Court-fee was 
‘paid accordingly. The Stamp Reporter 
did mot fail to-notice the note mado in’ 
-the decree that the deficit Court-fee had- 


'. not been paid up,to that, date by, the ' 


the basis of a; valuation of Rs’ 1,125. | 


. ‘calculated on the basis of a ‘valuation of, , 


"not been paid. by the plaintiff; but the. 
'-queation could’ not be‘considered at that , 


stage, 
_ received, it-could not be ascertained 


"whether thé-amount due from the plaint- 
iff had or had not been deposited in the 
lower, Court. On the receipt, of the 
‘‘pecarda, the matter has now, been placed 
befare us for orders. : 
. The appellant hag urged „that there 
‘is no provision of the law which ‘entitles 
this Court tocompel him to pay the 
deficit, Court-fee. The respondent has 
relied upon.the provisions of section 12 


because til the records wele | 


E s GC 
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of the Court Fees Act, 1870. The first- 
clause of the section provides that the 
decision of the Trial Court upon the ques- 
tion'of valuation is final as between the 
parties to the suit. The second slause 
provides for the correction of error, if 
any, committed in this respect by the 
Trial ; ,Court. The second clause is in 
these ' terms. 


“But whenever any such suit somes 


“before a Court of Appeal, reference or 


graph i ii,-shall apply " 


revision, if such QCourt'considere that 
the sard question has been wrongly decid- 
ed, to the detriment of the revenue, it 
shall requie the party by- whom guch 
fee has been paid to pay so much -addi- 
tional fee as would have been payable 
had the question heen’ rightly «decided 
and the provision of Berner 10, para~ 


Paragraph ii of section 10 provides” 
that where, in the opinion of the Court, 
the valuation of the suit has been wrongly . 
estimated and the plaintiff has con- 
sequently been required to pay an addi 


‘tional fee, the suit shall be stayed until: 


the additional fee is paid. If the addi» 
tiondl fee is not paid within’ such time 
as the Court shall fix, the suit shal be. 


di 
ue S appelfant anteri that sectian 12 
is By its terms inapplicable. The dues-, 


tion of valuation has not been wrangly.: 


decided by the Trial Court, and though. 


- . thers has been a detriment of the revenue, 


‘it iB attributable, not to an erroneous 


decisión of the Court upon the question 


» of Valuation, but to the failure of the 


plaintiff to carry out the direction of the - 
Court; , In these circumstances, it is 
argued’ that clause (2) of section 12 is of 
no absiatance It may be'conceded that 


a provision of this character should be . 


striótly construed and that additional 


fee should he levied from a party litigant' 


only in exact conformity with the precise 
words of the Statute, although’ provisions 
in fiscal Statutes. should not be 80 con- 


.BStrüed as to furnish a chance. of escape 


and a means of evasion . Inland Revenue 
Commissioners v Oinez: (1), Partington v. , 


(1) (1909) A O. 427, 81 J-P. C 146, 101 b, Ts 


^0; 5$ d J. 619, 25 T. L R, 70 


INDIAN CASES. pam nn 


um 


` 


“ Attorney- General 1 Cox: Y Rabbits ^ (8),. ue 


Pryce v. Monmouthshere Ry. and Canal. 
Co (4), Ortental Bank Corporation Y.” 
Wright (5), Tennant v. Smith m 
tary of State for India v. Scoble (7 United” 
States v. Thirty-six Barrels. of, Wine (8) 
ang: / Attorney- 
» (89) But this manifestly raises , nd 
EA what is the position of a liti 
who takes up sach an attitude. Tha t 
must be determined with reference to 


the facis of the particular case petor ; | 


the Couit. 
It is not disputed that in- the normal 
course of events the question of valuation- 
should have been .decided in the first, 
instance and an order made by the Bub-.. 
ordinate Judge u 
the deficit Court-fee before he 
to try.the suit on the merits. 


roceeded 


the parties as to how-there was a depar-, 
' ture from the provisions, of^ the. law ‘on 
‘the subject. The defendants maintain. 
that the suit was tried on the merits 
because the plaintiff gave an undertakin 

that the deficit Court-fee would be ai, 
.before the decree was drawn up The 
plaintiff maintains, on the’ other hand, 
that’ no such undertaking was. given 
We have examined the affidavits placed 
"before us and we have come to the conclu- 


sion that the story narrated by the defend- - 


ants should beacceptédastrue Itis incon- 
ceivable that an experienced Subordinate 
Judge would have proceeded to the trial 
of the guit on the merits unless an under- 
taking had been given that the deficit - 
Court-fee would be paid What the 
pene has done in substance-is that he, 

as obtained a trial of the matters in 
controversy on the merits and he has , 


(2) (1860) 4 H. L 100at p 192, 38L J Ex 305, 
21L T 370 


m (1878) 3. A O 473 at p 478, 47149 QR. E 


385, 38 L T 430, 20 W R 483, 
a) (1870) 4 A D 197 at p 2%, 491 J Ex 130, 
L. T 030; 27 W R 666 
KI (1680) 6 A O 842atp 856, 50L.J P O 1,. 
(8), (1808) JA O 160atp 154, 01 LJP Ou; 
86 L'T 327,50 J P 596 
() (1908) 4. O 298, 72L J K. B`617, 80L T. 
1, 51 W R6 
8 1870)7 Blatchford 450 
me? B 267, 681, J da 023, 63, IR 
LT 0, I3 T DL R' 980 


eneral v Furness Rurliuay.” 


upon the plaintiff to pay ` 


Secre-'' i 


here hag, , 
‘been a divergence of statement between: '' 


ou 
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gone back on: his undertaking because. 


the result has proved unfavourable,, 'In 
these circumstances, the question arises, 


what action should be taken by the 


‘Court. 

Tt is ünquestioriable that TN breach 
of an undertaking given to the Court ‘by ~ 
a litigant, pending proceedings, on the 
faith of which the Oourt sanctions a 


particular course of actién or inaction| is - 


misconduct amounting to contempt. |Tt 
ip. further well-settled that when a person 
is guilty of such contempt.he places him- 
self iti &.perilous situation .so- “As ‘not! to 
ba heard pm the Court, till he has purged 
his contempt. Lord Chief Baron uh 
laid.it, down asa "general rule that 
contemner who is in contêmpt is never to 
be heard’ by motion or otherwise till he 
has cleared his contempt and paid the 
costs, as for example, if he comes to 
move for anything or desires any favour 
of the Court (Gilbert on Forum Romanum 
102). The limitations of this rule were 
examined and explained;in the case of 
Dharmapal v.. Krista Dayal (10), where 
the decisions in Clark: v. Dew’ (11), 
Herring v. Clobery (12), Curtis v. Curtis 
13), Chuck v. Cremer (414) Russell. v. 
ast Anglian Railway Compan: (15), 
Garstin v. Garstin (16), Cavendish | v. 
Cavendish (17), Gordon v. Gordon (18), 





M 


were analysed and reviewed. Reference, 


may further be made to the cases of 
Wenman, v. Osbaldiston (19), Hil v. 
Bissel (20), Vowles v. Young ( D, Anon 
Q2, Bellchamber v. Giani (23), Killing v. 


(10) Tad, Cas 748, 10 O L J' 631 
(820) 1 Russ & My 103, 39 E. R. 40. 
) (1841) 12 Sim 410,59 # R 1189 


13) (1815) 5 Moo, P. (0.252 atop, 956, 13 E. R.. 


4 
(14) ono 1 Coop T Oott 205; 47 E E: 890, m 
R4 


h 257 S d 955, 12 B R 201, nL 

Tio TR. Fo 

(18) (1805) 4 Bw at 73, SEL. 7. Mat. as ns 
413 ; 


(17) fon 15 W R (Eng) 182 CN. 
(18) (1904) P 163; 73 L-J P. 41, L T. 597;152 
W R 339 90 T L R. 372. 


1) (tld) 2 Beo, BO ss 1E R. 941, , 
Mos 238, 33 É. R 383 Jo 





E. R 720 
819) Sog, 350, á RR 35; DS R. 


cd Go. 
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Cranstown v. 

(27); Wilson v. Bates (28), Crawforth v, 
Holder (29), Harrison y. Harrison (30)' 
SI v. Cobbett (31), Taylor v. Taylor 
82); Futvoye v. Kenward (33), Burdell v. 
ay (34), Gould v Twine (35), White v. 
‘Bromige (36), where the applicability of 
this doctrine came under consideration 
in diverse circumstances, It is in fact 
an elementary rulethat one in contempt 
may'be denied certain favours of the 
Court ond privileges, until he has purged 
himsalf of contempt; anda useful collec- 
tion of cases was brought to the notice 
of the Court in the course of the’ argu- 
ménte in Gordon v. Gordon (18. The 
rule denying: privileges is limited .to 
proceedings in which, the contempt 
occurs. -A litigant in contempt has no 
standing in the, 
before .us,.the attitude of the; plaintiff 
has ‘placed him entirély.out of Court. 
He is competent to appeal to this Court, 


Killing 2), Odell Y. Hart (25), “Bryan v. 
Tungg (28), Lord 


only on the assumption that a decree: 


‘has been made against him in a litigation 
valued;at Rs.-6.000. Ifthe value of the 
guit is Rs. 1,125, ashe pretended in the 
Court: below, the appeal lay to'the Court, 
of the District midge. He has adopted the 
view of the Subordinate Judge-that the 
value'of the subject-matter-of this litiga- 

tion is Rs. 6,000 in order to enable him 
to seek the assistance of-this Court. 

He has, however, most ineonsistently 


refused to pay the Court-fee leviable `> 


1) 1821) 6 Madd. 68, 56 E R. 1016, 
tct 1 Molloy 492. . - 
x) e) 312 Ob 114 ‘ 
PCS 2Y &Ó Ex 70; 5 LJ. Ex Ia. 23; 
160 i 315. 


1838) 3 My & Or 107, 45 X R. 25471, X 
R, 900 


Grist 
ips: & 0, Ex 718, 9L J. Ex. Eq 33, 


30) (1842) 4 Moo. PO. 98, 6 Jur. 809; BER 
“GD (1840) 12 Bear, 91,85 R. R, 28, 52 E, R 905; ` 
, Qb) Q830) 1 Mae. 4 &G 397, 1H. & Tw: 437, a’ 
(33) 11850) 2 Gif ,110, 198 R. R.49; 06 B. R. ] 


134) 11833] 33, Beav. 189; 149 B. R. 80, 55B R. 
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“(38) (1976) 38 W -R. (Eng)? ' 


Goldsheder 


Court. In the case 


(33) (1974) 63 L J. Ch. 381; 39 L.T 343; 22 W. 
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- .on the’plaint in.a.suit valued at Its. 6,000 
We are consequently of- opinion that the 
ap should not be entertained. : 
The result is that this nppenl 5 dis- 
missed with coste. We assess the hear- 
ing fée at five gold mohurs. we 


527. Ky Appeal: disma-sed, 
A " 


[a 4s r Pr | s r 


y PED 


- ALLAHABAD HIGH: COURT. 
‘> SECOND XIL APPEALS Nos. I90b-AND" 
1257 oF 1922.: E 
, +. 4 May21,1924 tH 
“'s Present :—Mr.+Justic Daniels aid 
nw, + nMr. Justice Neave: 
I NANDIRAMe .SSINGH—DzsESDZzwr- 
Y)! + = APPRLEANT > 


FILME - - persus o. : 
w HARI SARAN DAB JAND.OTHEES” 
ae —PLAINTIFFS—RESPONDBNTS. 


$6 AMutation—AMortgagee entered, as nU on 
poppe E pacaton HEU (T Land 


u 
ral lease and a registered 

ruat and rent has been paid and received for 
several years, the lessee is Hable, even if the 
kabuliyat doek mot Gon iue a vald- tenancy, to 
pay compensation for the use and occupetion of 
the land, and the measure of that Bed kang iion 
18 the amount agreed to be paid under the lease 
CIA 

D o Karan Singh y Maharaja Parbhu Narai 
Singh, 2 Ind Oas 211,31 A 976 6A LJ ner 
5M L T 347, followed : j 

Ifa mortgagor of land applies for mutazion of 
names and gets himself entered as lessee md the 
malengos ab lessor, the latte: is entitled o rely 
on’ presum ptaon laid down in section 44 of the 
U.P. Land Revenue Act that the relation af land- 
‘lord'and tenant exists between the parties fòid] 
i lithe rent sgroad on. between the paraes for 
and, 1n respect of which an ex-pioprieta { 
Tes "arisen, i E dns than th o Aa PAN 

owa ingection lO of the Tenancy A. 
is claimaible even tho a eee 


| h formal 
finder section 36 of the, Tand Revenus ‘Act have, 


not been taken [thd] | 

aa DAI ae decree’ cf the 
istrict Judge, ranpur, dat 

Bth May 1924. poe 
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e statutory 1459 laid- 


Mobi 


_ Dr SN, Sen, tor ihe Appellant, 


Dr: M. L. Agarwala; for-tbe* Respond- ' “i 


ents. 

JUDGMENT.—These are two con- 
nected appealseina suit'for arrears of 
rent under section 102: of the Agra: 
Tenancy Act. The suit has been decreed 
by both the Courts below and the, 
‘defendant appeals.” Om. 6th July, 
1909, the defendant executed a ysufructu- 
ary mortgage in favour of the plaintiffs 
of an.eight annas share, in the’ village 
of Mirpur Gaindiwar Mahal Daiyan 
Sadardig. It isin, respect of this share 
that the present suit for. arrears of rent ` 
has been brought. On the same: date, 
the ,mortgagees gave a theka of the’share 
to the mortgagor’ on a rentof Rs, 210 per 
annum. No written lease was executed ' 
but the defendant executed a registered 
kabuliyat stating that he-had’ taken the 
zamindari ‘share, the area of which; waa 
101 bighas, on a ‘lease from the 
plaintiffsand agreeing to pay the rent. 
Application for mutation was made to 
the Revenue Court and the defendant 
was duly entéred inthe khewat as 
thekedar and the plaintiffs as lessors in 
respect of the theka. It appears from 
the evidence of: the patwari, who was 
the’ only witness examined, that the 
defendant who has admittédly been in, 
possession, paid rent under the theka, up, . 
to the year 1912. 

The defence to the suit which; was’ 
put forward. in the Courts below and is, 
repeated in the grounds of appeal is': 

1. That no tenancy was created by 
means of the kabultyat and, therefore, the 
defendant cannot be sued for rent. In 
this’ written statement he declared that 
he had paid Rs 210 a year now claimed! 
up to date not by way of rent but by way 
of interest on the mortgage. 

9. Thatas partof the land covered 
by the lease was sir land no rént;could 
‘be claimedin respect of this portion of. 
the area covered by the lease until rent? 
had been determined. undér section 36 
of the Land, Revenue Act,, which 
admittedly was not done. 

3: That in'any case the Courts below 
should have found whether & portion of 
the rent payable in respect ofthe 35, 
bighds of sir land ia less than the ^ 
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statutory rate prescribed. by section 10 
of the Tenanoy Act. 
Tt appears'to us'that it is notnecessary 


in thiscase to go into the firat, ques.. 


tion whether the tenancy, can be creat- 
ed by. means of a regiaterdd kabuliyat or 
not. The case is covered by the Fall 
Bench Ruling in Sheo Karan Singh x. 
Maharaja Parbhu  Navgw Sthgh (1) 
The defendant took posdession of land 
under alease'and paid reni for atleast 
three-years im accordance with it and 


even ifthe kubuliyat did not constitute - 


a' valid tenancy. the defendant is liable 


under the ruüling.just: reférredto to pay ' ~ 


compensation for.the useand. occupation 
of the'and; the;messure of that com- 
pensation being'the amount which he 

*to'pay: under the lease: Moreover 
in this case as the defendant himself 
applied for mutation of names and got 
himself entered as, thekedar and the 
plaintiffs as lessors, the. plaintiffs are 
entitled to rely.on thé presumption laid 
down im section.44 of the Land Revenue 
Act that the relation of landlord and, 
tenant does exist between the parties. 
There is nothing to rebut that presump- 
tion. On tbe contrary there is a good 
deal to confirm it. 


To the contentions regarding the sir- 


areg there are two answers. In the first 
place,.as this lease was undoubtedly a 
theka of the zaümindari- share the case 
is covered by the ruling in Mithan Lal 
v. Chhaju Singh (2) on which the learned 
District Judge has relied. Inthe second 
place it has. been held in more than 
one case that if the rent agreed on 
between the parties for land,in respect 
of which an ex-proprietary tenancy has 
arisen, is less than the stetutorv rate 
laid down in section 10 of. the 
Tenancy Act, the rent is claimable 
even though formal proceed- 
ings under section 36 of the Land Revenue, 
Act have not been taken. In the present 
case the Respondents’ Counsel has been 
able to show from the evidence of the, 
patwart who was thesole witness, that 
the portion of.the rent due. in respect 
of the sr ares is less than the amount 


(1)9 Ind. One 211, 31A: 276, 6 A-L J 167, 5 
HLTA. : 
^g) 45' Ind. Cas, 529; 40 A, 439; 16 A, L. J. 364. 
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which, could, have been, fixed, under 
section. 36 of the Land Revenue Act. 
The- decree- of the Court'below is; there- . 
fore; correct and we dismiss these 
appeals with costs including in this 
Court'fees on the higher seale, 

B. D. Appeal dismissed: 


CALOUTTA HIGH COURT, 
Ort Rute No. 855 F. or 1924: 
September, 18, 1923. 
Preseni:—Justice Sir Asutosh Mookerjee, 
Kr, and Mr. Justice Cuming 
NANDA LAL AGRANI—PzrITIONER 


‘ TETSU . 

JOGENDRA CHANDRA DATTA-— 
. OrPoBITE-PaRTY, | 

Court Fees Act (VII of 1870), Sch I, Arts 4,5 
—Bengal Court Fees, (Amendment) Act (IV of 
1922), e. à—' Lewviable', meaning of—Revew, appli- 
cation Yor—Court-fee payable—Frction, legal, w 
permisnble—Interpretation, of — Statutes— Fiscal 
Statute—Transfer oF Property Act’ (IV of 1888}, 
s 89—M decree—Error in description of . 

Vurwdicion of Court to rectify error : 

A legal fotion has no place where substantial 
jastzos does not require ite interference, stil] leas 
where substantial jistice would suffer from its 
operation, The Court will not endure that a mere 
form or fiction of l&w, introduced for the fake 
ot. kraka should work. a wrong, contrary; to the 
je fon and substance, of the thing '[p. 299 
col. T ' 
' The use ofthe term "leviable" in Article 5 of 
Bohedule I to the Limitation Act does not nes 
the'inference that the Legislature intended to 
introduce a purs into the m. nemely, an 
imaginary iepresentation of i t or 
memorandum of appeal at the time pee 
application for review Is filed  [p. 300, col 27 . 

As soon as a suit ha been institut the 
amount of Court-fee payable an & possible appli- 
cation for review of” "isa pere Judgment u. 


the guit becomes fixed' j 
ees Actas originally 


Neither under the 
framed ın 1870 nor under the Court Foes Act as ^ 
amended in 1922,can a petitioner for review of 
Judgment be called upon to pay Oourt-fee on 
the basis ofthe fee which! would' be parable on 
the'plaunt or memorandum of nppeal if it were 
to be filed on the date of the application for 
review, The amount must, be calculated on the 
basis of the fee leviable (which, im the normal 
course of events, ıs the fee actually levied) on 
the plant or memorandum Pi appeal according 
to the law in. foree, waen: he p or memo- 
rendum was filed m Qourt, [p, SWI, col 2.] 


` must 
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; rovisions in fiscal Statutes are not 
Although provisions in : E 


- to be so consirued a8 to furnish a 


and a means of evasion, a fiacal Statute 
be strictly construed, and  habihty or 
additional liability cannot be imposec on the 
subject except by clear and unambiguots terms. 
1, col nS Na A ! 
Under section 80 of the Transfer of RS 
i as soon as an order absolute for e is 
o, the security is ex A the 
relative 


are theni 
ths mort 


escape 


and 
t5 of m r and eae ee 
orth regulated by the dec-ee ut 

ig not -thereby debarmd from 
proving t the description of the -property 
mentioned in the schedule to -the decme itself 
was enoneous, and 1f thatis established to the 
entiafection of the Oourt, ıt has ample =uthority 
to mould the relef sccordingly as betveen the 
ae parties or their représentatives-in-interest. 
[p , coL 2, p. 308, col 1]. dor 

Case-law discussed. as ; 

Application for review of jucgment 
in Appeal from Original Decree Mo 314 
of 1919. Rees cage : 

Babus Sharat Chandra Ray Chowdhury, 
Panchanan Ghose and, Rama Prosad 
Mookerjee,for'the Petitioner. > ^ ~ | 

Babus Mahendra Nath Ray, Ram Chan- 
dra Mazumdar gus Kanardhan Datta, 
for the Opposite Party. . ; 

Babu Surendra Nath Guha (Asistant 
Government Pleader), for the Secretary of 
State for India in Council ; 

JUDGMENT.—This is a Rule for 
the review of the judgment of thie Court 
in Nanda Lal Agram v. Jogendra 
Chandra Datta (1). | =. : 

A preliminary question of considerable 
importance has been raised with regard 
to the amount of' Court-fea payeklo on 
the application. We have heard the 
Asmstant Government Pleader as the 
matter affects the publie revenue and the 
pomt. must be examined before we con- 
sider the application on the merite 

The subject-matter of the appeel was 
valued at Re. 7,750, and on the 20th 
December, 1019, a Court-fee of Ra, 385 

'was paidon the memorandum in ac- 
cordance with the table. of rates of 
ad valorem fees embodied in Schedule 1 
of the Court Fees Act, 1870 The eppeal 
was thereupon registered and was beard 
in due course. Judgment was pro- 
nounced on the 20th August, 1922, when 
the appeal was dismissed with costs. 
On the 2lst November, 1922, the ap- 


), 70 Jnd, Oas. 960, $6 O, L, J. 421, (1923) A I, 
2 Q8... ee SG NE - 
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peliant, presented the application. for 
review of judgment now under con- 
sideration. The application bore a Court- , 
fee of Rs. 192-8-0, that is, one-half of 
Rs. 385, the amount payable and paid 
on the memomandum qf appeal when 
it: was lodged in this Court. The Stamp 
Reporter, to whom thé application was 
presented in the first instance, made a 
note that there was a deficiency: of 
Rs 115 In the opinion of the Stamp 
Reporter, the amount payable as Court- * 
fee was Ra. 307-8-0, that is, one-half of 
Rs. 615 which would have been payable 


.on the memorandum of appeal, .if it 


were lodged in, this Court on the 21st 
November, 1922, when the application for 
review was filed. At this stage, it 'is 
necessary to mention that after the 20th 
December 1919, when the memorandum 
of appeal was filled and before the ?1st 
November, 1922, when, the application 
for review was lodged, the Bengal ' 
Court Fees (Amendment) Act, (IV of 1922 
B. ©.) had come into fores on the, Ist 
April, 192%. Section 5 of this amending ` 
Statute modified Art. 1 of Schedule I. 
of the Court Fees Act, 1870,- by enhance- 
ment of the rate of fee payable on. 
plaints, written etataments and me; 
morandum cf appeal Section 9, aa a 
corollary, altered the table, of rates’ of 
ad valorem ' fees appended to the same 
schedule. The consequence was that 
from .the lst April, 1922, the amount 
of Oourt-fee payable on a memorandum 
of appeal valued at Rs. 7,750 was raised 
from Rs 385 to Rs 615.. 

The determination of the question 
now raised before us depends upon 
the true construction of clauses 4 and-5 
of Schedule I of the Court Fees Act. 
Art. 4 provides that the proper fee 
for an application for review of judg- 
ment, if prosented on or after the nine- 
tieth day from the date ofthe decree, 
ia the fee leviable on the plaint or 
memorandum of appeal. . Article 5, pro-- 
vides that the, proper fee for an aph- 
cation for review of judgment, if pre- 
sented before the ninetieth day Írom* 
the date of the decree, is one-half of 
the fee leviable on the-plaint or me- 
morandum ` of. appeal. There is mo, 
dispute that as the application in the 


' ats Operation : 
endure that a mere form or fiction of: 
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present case was -made . 
ninetieth day from the 


argument has centred round the ques- 


tion, what is the point of time to which 


the expression leviable hgs reference. 
The Assistant Government Pleader 
has invited us, on behalf of the Secre- 
tary of State for India in Council, 
io read into the third ‘column ''of 
Arte. 4 and 5 the following expression. 
"If the plaint or memorandum of appeal 


were ‘presented when the application. 


for review 18 made." There are two 


obvious objections to the proposed con- ' 


struction; namely, first, it requires us 
to read into the articles wor 
aie not to be found there; and, secondly, 
the’ fiction thatis invoked is absolutely 
contiadictory to the actual facts because 
an application for review of judgment 


cannot be concurrent witha plamt or’ 


memorandum of appeal which must of 
necessity precede the judgment to be 
~ reviewed As Lord Mansfield observed 
in Johnson v Smith (2) fiction has no 
place where substantial justice does not 
require its interferance, still less where 
substantial justice - would suffer from 
“The Court would not 


law, introduced for the sake of justice 
should work a wrong, contrary to , the 
real truth and substance of the thing” 
This is an echo of what Lord Coke 
“had said in-Butler and Baker's case (3), 
“the law will never make any fiction, 
but for necessity and in avoidance of 
a mischief” À 

The' petitioner, on,.the other | hand, 
urges that the Court Fees Act itself 
contains a , provision which specifies 
when the fee is leviable on the plaint 
or memorandum of appeal and’ he 
invites our attention to section 6 which 
is id the following terms 

“Except ın the Courts hereinbefore 
mentioned, no document of any of the 
kinds specified as chargable in the 
First or Second Schedule to this Act 
annexed, shall be, filed, exhibited or 
recorded in any Court of Justice, or 
"(2) (1590) 9 Burr 050 at p. 962, 97 E R. 647 
oat 1591) 30o, Rep 35a at p' 30a, 7015. R 
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before “. the 
date of ths’ 
decree, Art.:5 is applicable, and the’. 


which" 


fie 


; -, 299 
shall be received or furnished b T 
publie ,afficer, unless in respect ob ae 
document , there be paid a fee .of an 
erent ee than that 
either , the said schedules ] 
proper fee for such document." DE 


Thi8 shows conclusively that the 


‘requisite Court-fee is leviable when the - 


plaint or memorandum is filed: . 
Ali v, Muhammad Israil | (4). Tus a 
corroborated’ by the provisions of O, VII 


of the Code of Civil Procedure 
Rule 1 requires that the plait halt . 
in addition to other partic ars, ‘contain 


a statement of the value of th j 

matter of the: suit for the pins ot 
jurisdiction and of.Court-fees. Rule 11 
ordains that the claim shall be rejected, 


when written upon paper insufficiently: 


stamped if the plaintiff has failed to 
supp 
a time to be fixed -by the Court. 


The Assistant Government Pleader 
urges that if the expression “evista ` 


refers to the time, of presentation of 


the plaint or memorand 
te p I um of appeal, 


replaced , pe ine word “levied.” This 
argument 1s - fallacious’ and 

the fact that what enable Chon 
not have been levied. 
tion, reference may be made-to i 

12 and 28 of the Court Fees aa aud 


“12 (1) Every question relating to l 


valuation for the purpose of determining 


. the amount of any fee chargeable under 


this'chapter on a plaint or memorand 
of appeal shall be decided by the Court 
in which such plaint or mem 


as the case may be, is filed, and such 


decision shall be final as between. the’ 


ud K the suit 
n ut whenever any s i 
comes before a Court, of E S 
ence or revision,.if such Court con- 
sıders that the said question has 
been’ wrongly decided to the detriment, 
of the revenue, 


party by whom such fee has been paid 


indicated by ' 


y the requisite stamp paper within 


lature might ‘as well ve ^ 


is leviable might . 
In this connec- ' 


orandum, 


1t shall require the C 


. 
La 


to pay so much additional fee as would: 


have been payable had ‘the’ question 

been rightly decided, and the rani 

of section 10, paragraph ii, shall apply,” 
4) 20.4. llatp. 177 A. W N^ 

Dal d. sys DU Soc n PT 
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“28, No document which ought to 


*. bear a stamp under this Act saall be 


of any validity, unless and untzilit is 
properly eim 

But, if any such document i is through 
mistake or inadvertence received, filed 
or used in any Court or office without 
bemg properly stamped, the presiding 
-Judge or-the. head of the office. as. the 
case may be, or, in: the case ofa High 
Court, any Judge of such Cour; may, 
ifhe thinks fit, order that such document 

be stamped as he may direct, and, on such 
` document, being stamped accordin zly, the 
same.and- every proceeding relativethereto 
shall be as valid as if it hac been 
properly stamped in the first instance " 

Reference may also be made ta gec- 
tion 149 of the Oivil Procedure Code, 


1908, 

"149. Where the whole or anz part 
of any fee prescribed for any docu- 
ment by the law for the time being 
in force relating to Oourt-fees has not 
been paid, the Court may, in xs dis- 
cretion, at.any stage, allow the person, 

“by whom auch fee is payable, to pay 
the whole or part, as the case ma 
be, of such Court-fee; and upom Buch 
payment the document in respset of 
which such fee is payable, shall heve the 
same force and effect as if such fee had 
"been paid in the first instance." 

It is plain that if the Legislaturs had, 
in Arts. 4 and 5 used the expression 
“levied” instead of “leviable,” the result 
would have been that if by migake a 
smaller amount than what is leviadle on 
the Jaint or memorandum of appeal, 

een levied, the applicant for weview 

M be entitled to the continued kenefit 
of the mistake. Conversely, if the 
amount levied” is in excess of what is 
leviable, the petitioner will be prejudiced, 
though he may be entitled toa refund 


of the sum paid in excess: Lakhi Narain 
Jagdeo v. Ktrtibas Das (5) and In the 
matter o 


ya the Petition of Prosunno Zhan- 
der Roy Chowdhury (6). Thereisthusample 
reason why the Tosin shoulc have 
used the term "leviable" and not “levied.” 
‘The use” of the term “leviable” does 
not, in’ our opinion, justify the inference 

(5) 19 Ind Cas. 971, 18 C. L, J, 133, 

(6) 11 B. L, R, 371 note, 
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that the Legislature intended to ERT ] 
& fiction into the, law, namely, an, 
imaginary representation of the plaint or. . 
memorandum of appeal at the time when 
the application for review is filed. 

We are fortMled in this conclusion by '' 
another circumstance of a. very "epecial- 
character. In the case of a suit or. an 
appeal, the litigant is required to value ' 
the relief clainfed and to pay Court-fee, 
accordingly In the case of an applicà-. 
tion for review,. the applicant is ‘not 
required to value the relief claimed and 
to pay Court-fee on the. basis of such 
valuation. It is immaterial whether,the 
applicant seeks a review of the .judg-' 
ment in respect of the whole or, a, 
fraction of the subject-matter of the 
controversy. The, proper fee for the ap-. 
plication is the fee leviable on the plaint 
or memorandum of appeal, whether the 
review affects the whole ora part of the 
decree: Nobin Chunder Chuckerbütty v. 
Mahomed Uzir (7), Imdad Hasan, Khan 
v. Badri Prasad (8), In re Sheikh Ali 
Ahmad (9), and Husaina v. SahibNur (10); 
though the decisions in Proceedings, 16th 
January, 1872 (11) and In re Manohar G. 
Tambekar (12), may perhaps point to the 
opposite conclusion The policy, of the 
Legislature is obvious. The substance of 
the matter is that for the purpose of 
ascertainment of the Oourt-fee payable 
on the application for review, the ap- 
plication relates back to the plaint or 
memorandum of appeal, as the case may 
be; the amount is levied in a fixed 
proportion, independent of the scope of 
the application for review To put the 
matter differently as, soon asa suit has 
been instituted, the amount of Court- 
fee payable on a possible application 
for review of the prospective judgment 
in the suit becomes fixed. 

We may note that the Assistant Govern- ~ 
ment Pleader did not formulate the 
point for decision accurately when he 
stated that the question is, whether the 
case before us is excluded fiom the " 


) 30 WN. 292 
8) A W- N (1896) 212 
1 Ind Oas, 209, 31 A 204, 8A L J. 215 
af ) 20 Ind, Cas 3, 354 P.L R 1918, 150 P W. 
19 


Gz 48. 35, $ Ind. Bes ( (N. B.) 528, 
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operation of the amending Statute. The 
real question is, does ‘the amending 
Statute affect the decision of the question. 
The answer, in our opinjon, must be in 
the ,negative, and we are supported in 
this view .by two additional considera- 


tions. In' the first place, the true ,con- 


_ struction of Arts. 4 and 5 must be 
determined ` ‘irrespective of the amending 
Btatute. ‘which makes no reference to 
them. Thèse articles found a place, in 
the “Court Fees ‘Act, as framed in 1870; 
and the intention of the Legislatüre aa 
éxpressed in the language used, ‘cannot 
obviously be affected by the supposed 
' object of ‘the framers of the amending 
Statute of 1992, There is nothing to 
show that the framers of the Statute 
in 1870 anticipated and képt in view 
the contingenc “which has now risen; 
there is equally nothing in the amend- 
ing Statute to indicate that the legislators 
of 1922 realised and provided for this 
case, Section 17 of ‘Act IV of. 1922 B. C. 
which was intérpreted in Thaddeus 
Nahapie v. Secretary of State for India 
in Counéil (13) clearly doés not, ad- 
vance the contention of the Assistant 
Government Pleader; on the other hand 
the decisión in Taraprasanna Chongdar 
v. Nrinnha Murari Pal (14) militates 
against his argument. In the secand 
place, we must bear in mind the 
elemen "rule ‘that, although as point- 
‘ed out in Inland Revenue Commissioners 
v. Oliver" (15) provisions in fiscal Statutes 
are not to be so construed as to furnish 
a chance of escape and a.means of 
evasion, a fiscal Statute must be strictly 
construed, and liability or additional 
liability cannot be- imposed on.the sub- 
ject éxcept by clear and unambiguous 
terms. ‘Bee Stockton & Darlington Rail- 
way Company v. Barret (16), Partington v. 


à 03 81 Ind. Cas ni 39" 


c 
d 


eh 
14) 8l Tna gee" 783, 390 L J. 212: 510 216; 
($5) (1909) A'O, 497, 78L. J. P Q. 146; 1017, 
T. 140, 53 S. J 619, 25 T.L R 707 
(16) (1815) 11- CL & F 590 at p d02, 8 Scott. N. 
RAN 8X, R:1225, 7 Man & G. 870; 03 RH. Ry 
> . 


Bias dias s > 


Deputy Commissioner o 


ES 


Moos a an, me Rabbits (18), 
T Mon ire Ry.<and Cone 

Co. (1v Dona Bank C tion ' 
Wright (90) Tennant v. Smith KON 
Secretary of State for India v. Scoble, (22); 
Singhbhum v. 
Jagadish Chandra Deo Dhabal ‘Deb (23) 
and Raj ‘Rajeswart Juv. Gati Krishna 
Chakrabarti ` (24) ^ From whatever 
point the question may be ‘viewed, 
there ^is thus no “escape from “the “con- 
élusion that neither “under the “Court 
Fees: ‘Act “as onginally framed'in 1870 
hor under the Oourt-Fees 'AGt as- amend- 
ed in.1929, can'a petitioner for’ review 
öf judgment he called upon to pay 
Oourt-fee . on ‘the Dasis.of the-fee which 
would be "payable on the /plaint 
or memorandum of appeal if it were to 
be filed on the date of the application 
for review. The amount must be calculat- 
ed on the , basis of the fee lëviáble 
(which, in the normal course of events, 
is the fee actually levied) on the plaint 
or memorandum of appeal ‘according 
to the law in force t the plaint or 
rhémbrandum is filed in' Court. Tested 
in the light of this -principle, the ap- 
plication in. the $ resent, case .must, be 
deemed to-bear the correct | Odurt-fee 
and must accordingly ‘be heard ‘on the 
merits. , 

To appreciate the round for review, 
it is essential to re .the ‘relevant facts 
which are set ott in the ‘following passage 
of our judgment: , , 

“The subject-matter ofthe- Hin tion is 
a 'tr&ct-of land, meaasürin ut- 30 
bighas, described. in Schedu e, n to the, 
plaint. . The lard belonged admittedly 
to ‘the’ “Bahas, who “executed a mortgage 


MoR: 'aát) 4E "L. 100; 361,3 Ex. $05; 21L T. 


a d (1878) 3 A. O 473; 47 L. J, Q. B. 385; 381, 
T. 430;:36 W. R 483 


9 na E m Mos 302; 49 EJ. Ex, 130; 
q T 630,27 WR. a 


NS $4 BAP ai 6 “BOL. J.P. AI; 
, (ED) ABON) A O 150 at p. 154611. J P.O1l;, 
96 L T 327,50 J. P. 506. 

| Ge paja: C. si 12 L, JE. B. 617,80 LT 


'(93) 82 Ind Cas. 513; +6 P. I. J.4l 3 P. IT 


‘683. 
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in favour of Malik on the 29th Septem- 


ber, 1900.' The mortgagee sued to enforce 
his security and obtained a decree on 
| the 27th September, 1902, At the exe- 
cution sale which followed in due 
course, on the 14th May, 1907, Semalka 
became the purchaser. Tre obtained & 
sale certificate on the 28th April 1908 
Samalka, it is said, was the nominal 
purchaser and bought in the property, 
one-third for the benefit of Ramdeo 
and two-thirds for the benefit of Rooya. 


On the 3rd June, 1910, and: an the 8th. 


July, 1910, respectively, Rooya and Ram- 
deo, , the beneficial owners, executed two 
conveyances in favour of Banerjee. The 
plaintiff Dutt alleges that he was the 
real purchaser, and the conveyances 
were taken by him in the name of 
Banerjee. It would be a needless Cigres- 
sion to narrate the story of the dispute 
between Dutt and Banerjee as to who 
became the beneficial owner under the 
conveyances, it is sufficient to state that 


Dutt may now be taken to have establish-. 


ed his title against Banerjee, who ‘has 
consequently ppeared from the scene. 

* The history of the title set up bv 
the first defendant who is the rival 
claimant may now be stated. In 1907, 
‘the Ohaudhuries, who were the 6-annas 
co-sharer landlords, obtained against the 
Sahas' a money decree for arrears of 


rent in respect of the disputed lands.' 


This decree’ was executed, and et the 
sale which followed on the 12th May, 
1908, the right, title and interest of the 
‘judgment-de tors was purchased br one 
‘Sarkar “On the 14th October, 1908, the 
first defendant, Agrani, purchased the 
property from Sarkar on the basis of an 
alleged agreement for sale datec 6th 
July, 1908. In the interval, Sarka> had 
‘sold to Bose on the 20th July, 1908, 
nd on the strength of.the title so 
acquired, Boso sold to the second de- 
fendant,’ Dutt, brother of the plaintiff, 
on fhe '95th May, 1010. These transac- 
‘tions, it has been held, do not affect the 
ipurchase by Agrani from Barkar, and 
were.evidently attempts made by the 
plaintiff to perfect his title by buying 
n autstanding claims. The controversy 
between the plaintiff and the fire; 'de- 
fendant must.consequently be determin- 
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C : ey 
éd on the following basis, namely, that 
the title of the plaintiff is traced'to the 
mortgage sale of the 14th May, 1907 
which itself reste on the mortgage of 
the 29th September, 1900, while on the 
other hand, the title of’ the firat defen- 
dant. cannot be traced beyond the ex- 


ecution gale of* the 12th May, 1908 when : 


the right, title and interest of the Sahas 
was exposed for sale. Before that date, 


the property had already vested in 
Samalka by virtue of the mortgage sale 
and could not be brought to sale 


at the instance of the co-sharer landlords 
in execution’ of the money decree they' 
held against the 
quently not called upon to consider 
what would have been the position, if 
the so-called rent-decree were not a 
mere money decree'and had the qualities 
of a true rent-decree. The inference is 
thus irresistible, that, prima facie, the 
first defendant has no title which can be 
successfully set up against the plaintiff. 
What then is his answer tothe claim? 
His defence, as will presently appear, 
is founded ona clerical error which crept 
into the mortgage instrument. 


In the schedule to the mortgage bond, ' 
the boundaries of the Bypothecated prop-, 


erty were described as follows 

“Within District Hooghly, Sub- 
Registry Howrah, Station Golabari, Thana 
Golabari, Pergana Paikan village, Mouza 
Salikha, lies the Tantipara land measur- 
ing about 30 bighas: 


Sahas; we are conse-. 


1 


East—A. blade belonging to us called "E 


Bajaldanga 

West—Jatadhari Haldar's land. i 

North—Biswambhar Baha's tank. 

South—A place called Barabagan. 

‘Maliks of 10 annas share are the Raja 
of Dighapatia and Bibi Jarao Kumari; 
the annual rent of Rs. 35 is payable to 
both the Sarkars, and the malah semindar 
of 6-annas share is Gurdas Kundu Ohow- 
dhury to whom Rs. 40 is payable as 
annual rent’, 

“Tt has now reu that, by mis- 
take, the north, and south boundaries 
were interchanged; what is stated as the 
north boundary was in fact the south 
boundary, and what isstated as the south: 


boundary was in fact the north „boundary. - 


The geribe evidently made a mistake and 


$ 


4. o 


CM 
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wrote ‘north’, for “south” ‘and ‘south’ for 
‘north’. This erroneous description of" 
the boundaries was in .due'course re 
produced from Eur. ded into 
the.plaint,.from the: phi 
decree, and from.the decree into the sale’ 
certificate. The” error appears to have 
been subsequently discovered, and in the 
conveyance by Reoya to Banerjee dated 
the 3rd June, 1910, the correct boundary 
is given in one portion of the deed, though" 
the -incorrect boundary ia also set out in 
the: schedule. In the conveyance by 
Samalka to Banerjee, however, dated 8th 
July, 1910, the incorrect boundary: 
alone is .reproduced.. On these facts, 
the. first defendant urges that the' 
plaintiff has not purchased the disputed : 
land at all, and must content himself 
' with such land as ma; 
within the incorrect 
in the mo 
if this contention prevails; the plaintiff 
takes nothing. ks the result of the, 
further.enquiry, which was directed by 
this Court om the 9th February,’ 1921; 
it has transpired that'there is no. land: 
which -corresponds to the incorrect: 
boundaries. -There is no- tract of 30 
bighas which lies in Tantipara and is‘ 
. bounded on the east by Dajaldanga, on. 
the west by ‘Jatadhari Haldar's land, on 
the north by Biswambhar Saha's tank 


undaries set out 


and on the south by Barabagan. The ' 


fact that there has-been a ‘misdescrip- 
tion becomes manifest on a local inspec- 
tion of the place, and this is confirmed, 
when the map 18 examined. There is, 
further, no plot of 30 bighas except the 
disputed land. which, as stated in the, 
mortgage bond, was held by the Sahas 
as tenants, 10-annas under Dighapatiya 
and Jaraokumari and 6-annas under 


the. Chaudhuris. ; There 18 thus not the “| 


remotest doubt as to the facts. The only 
question is, whether ‘the first defendant 
is entitled ın law to take advantage of 
the error in tho ‘mortgage deed and 
they to defeat the title of the plain-' 


4 2 : è 9 
- “Tt is plain that asthe result of the . 


execution sale, which was held on the 
‘12th May, 1908, by the co-sharer land- 
Jords on the -basis of the money-decree 
‘held by them, nothing could vest in the 
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int into the" 


be found to lie . 
e deed. It is plain that : 
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purchaser Sarkar beyond the right, title 
and interest. of the Saha judgment- 
debtors. -The purchaser would thus be 
bound by the same rule of estoppel as the 
judgment-debtors," 
-We then proceeded to point out that 
tested in the light of this principle, the 
claim of the contesting defendant could 
.not be sustained, becausé the first defen- 
dant was in no better position than the 
Bahas wowd have been if they had en- 
deavoured to defeat: the plaintiff by 
reliance on the clerical error. in the 
mortgage bond. In support of the view 
that the first defendant was in the same 
Position as the Bahas, we referred to the 
. decision of the Judicial Committee in 
Mohammed Mozuffer Hossein v. Kishori 
Mohun Roy (25), where it had been ruled 
- that the purchaser atthe execution sale 
acquires the right, title and intèrest of, 
the judgment-debtor and does not conge-." 
quently .occupy -a position of greater 
advantage than the ‘judgment-debtor 
does on the application of the doctrine 
of estoppel. In support of the view, 
that the mortgagor is bound by the rule 
of estoppel not to dispute the validity of. 
the mortgage, we referred to the decision . 
in Debendra Nath Sen v. Mirza Abdul 
Samac (26), where reference is made to 
Goodtttle v. Bailey (27), Doed. Bristow v. 
Pegge (28) and Doed. Ogle v. Vickers (29). 
To these may be added, Right v. Buck- 
nell (30), Doe v. Stone (31) and -Madell 
v. Thomas (32). The two principles just 
mentioned cannot be and have not been 
disputed. They form the foundation of 
another decision whereon we also placed 
reliance, namely Bepin Krishna y v. 
Jogeskwar Ray (33), where a mistake, 
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'"^ was traced from the-decree backwar 


through successive stages of the Eat 
proceedings, to the mortgage instrument 
itself. “It has now, been argued that we 
overlooked that the decision last men- 
tioned had no application, beceuse ,in 
that case the rights of, the -parties were 
governed by O. XXXIV, rr. 4and5 of 
| the Givil Procedure Oode, 1908, and' not 
by sections 88 and 89 of the Transfer of 
Property Act, 1882, which were in force 
when the transactions in this cass took 
place and must consequently ragulate 

' the rights of the parties. 2 


It'is not ‘disputed that there is a sub- 
stantial divergence, between- section 89 
of the Transfer of Property Act-and 
O. XXXIV, r. 5 of the Civil. Procedure 
Code. Section 89 provided that in'a suit 
for sale, upon the failure of the defend- 
ant ito pay the dues-within ‘the pres- 
cribéd period, an order absolute “or sale 
#hall.be made, “and thereupon thedefend- 
ant's right toredeem and the security 
shall both be extinguished.” - There 
was much divergence of' judicial opinion 
as to the precise effect of the concluding 
clause of-section 89, and it was ruled by 
a-Full‘Bench of this Court in Brbijan 
Bibi v. Sachi Bewah (34) that “there- 
upon” means “after sale" and not "after 
the order absolute-for sale". This view, 
however, was overruled: by the Judicial 
Committee in: Het-Ram v. ShadiRam (35) 
and ‘the clause itself was left out by the 
Legislature when section 89 was replaced 
by O. XXXIV,r. 5. But this cannot 
took the- rights of litigants which iac- 
cruéd when section 80 was in force. The 
effect'of that section has been cansider- 
ed by-the Judicial Committee in Hetram 
v. Shadi Ram (35), Matru Mal v Durga 
Kunwar (36) and, Sukhi v. Ghulam 


PSAS 
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34) 310 863,80 W N 084 ; 

(35) i5 d bas, 798, 451 A .130, 48 A 407; 
O LJ 188, 5P L. W 88, 16A L J 607, 
MIL J 1, 21M L T 92, (1918) M W N 518, 
Bom L R 708; 22 O. W. N 1033; 0L. W 550, 
Bur L T BE O..^ : : 

(36) 55 Ind Oas 060, ATI A. TL; 49 A *36L 
Q'L J/121, 18'A L. J 7298, 38 MP L J 419, 11 
W. 529, (1020) A W N. 338; 2U P LR (P O) 
39 Bom L, R. 505; 27 AL, L, T. 319; 26-0. W. N, 
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Safdar, Khan(87) ` : = 
. In Hetram v; Shadi Ram (35), a property 
had peo ane mortgaged ees bits 
simple mo , once in and again 
in 1881. Hat Reon purchased the; pro- 
erty from the mortgagee in 1883. In 
885 the mortgagee of 1880 -obtained 
against the mortgagor and Het, Ram 


.& decree absélute.for sale under sec- 


tion 89 of the Transfer of-Property Abt, 
1882. He.did not implead the mortgages 
under the mortgage of 1881. He took 
no, further.steps .under the decree and 


. the property was not brought to sale. He 


died, and was succeeded: to by Het Ram 
as his heir In 1910 the -mortgagee 
under the mortgage of 1881 instituted 
the suit. It was held that Het Ram . 
could not'set upiths mortgage of 1880:as a 
shield, because the decree of 1885 was (1) 


-barred by limitation, (2) inoperative as 
against the plaintiff who had not ‘been 


made:a party to the suit. and "because 
the mortgage. itself was gone, because of 
the terms of section 89 of the Transfer of 
Property -Act, : 1882. 

In Matru Mal v. Durga. Kunwar. (36) 
a property had also „been the subject.of 
two mortgages- of 1872 and 1879 respec- 
tively.. The ‘mortgagee of 1872 obtained 
in. 1884 a decree for sale under the same 
section 89 of the Transfer of Property 
Act, 1882, but-omitted to implead the 
second mortgages. A lady who «was an 
assignee: of the: second mortgage raised 
suit in 1909. The owner resisted the 
decree: unless he was paid the whole 
amount due under the first mortgage 
with interest calculated at the rate stipu- 
lated therein. The plaintiff offered to 
pay the amount under the decree of 
1884, but refused to pay the amount of 
the mortgage so calculated... The Sub- 
ordinate Judge gave’effect to the. con- 
tention of the owner, The High Court 
altered the decree and gave effect to 
the offer of the, plaintiff. The owner 
then appealed. The Board adhered to 
the judgment of the High Court. The 
Judicial Committee, pressed with the 
decision’ in: Umes Chunder Sircar v. 


n 65 Ind “Cas 151! 48 I 4.405; 43A 409; 
E M W N 445,14 L W 102,20 O/W.N 279; 
2M.L.J 15; 30M L-T 175,” 34-Bom, L, R590; 
(1923) A. L B. Œ: 0) 14 (P. C): ra 
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Zahur Fatima (38), pointed: out ‘that at 
the time when the High Oourt,'delivered 
judgment, the'càse of Het Ram, v. Shadı 
Ram (35) had not been before the Board. 
That case decided that an order made 
under section 89'of thé. Transfer af 
perty Act, 1882 (Act IV of, 1882), ; for 
the -sale of mortgaged property; has the 
effect of substituting the right of bale 


thereby conferred updn' thé mortgagee " 


for his rights under the mortgage and he 
“latter rights ‘are extinguished : When 
the decree or order for sale .in the case 
of Umes'Chunder Sircar v. Zahur Fatma 
- (38) was made, the Transfer of Property 
_ Act, 1882, had not been passed and the 
procedure prescribed by that ‘Act for 
. suits for sales under that Act did not 
‘exist, that case’ was decided on the law 
-88it then'stoód. The view thus adopted 
by the Judicial Committee- fits im with 
the pronouncement in Sundar Koer:v 
Rai Sham Krishen (39), where Lord 
Davey observed that, after the, expira- 
‘tion’ ofthe period ot grace, if the pro- 
pérty should not be redeemed, the:matter 
would pass from the domain of contract 
to that of judgment and the rights of;the 
“mortgagee would ‘thenceforth depend, 
not on the contents of, his bond,.,but on 
the. directions in the décree. a 
In Sukhi v. Ghulam Safdar Khar (37) 
Lord Dunedin pointed out that O. XXXIV, 
"rr. 9 and 5 of the Code of Civil Pro- 
‘cedure, 1908, which “now govern final 
_decrees for foreclosure and sale, do not 
provide that after a decree thereunder 
the mortgage security is extinguishéd, 
88 was prescribed by section 89 of the 
Transfer of Property Act in the case 
of a sale decree made under that'sectioh. 
‘On this ground, thé decisions in Het 
Ram v. Shadi Ram (35) and Matru Mal 
v. Durga Kunwar (36) were distinguished, 
The inference follows that the law now 
under the Code of Civil Procedure, 1908, 
remains as it certainly.was before the 
"Transfer of EBEG Act, 1882. as ' ex- 
pounded. and applied in Sundar Koer v. 
Rai Sham Krishen (39). EC M 
'. (38) 17I A 5801, 18 O 16475 Sar, P-OJ 507; 
9 Ind, Dec, (N &) 110 (P. “ys, 
' (807 3€1 A 9, 340: 150, 50 LJ 108, 4A. 
L J. 109; 9 Bom L R'304, 110. W: N. 249, 17 M. 
L. 4,45 8 M. LT 75 (P, ON), ; 2 
80 
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‘ed that under section 89: of 


4 


' In the čas tefdre "us, the tiottgage. 
decree was made on the 97th: September 
1902 and.the execution| sale thereunder: 
took , place on'the lth May, , 1907. ,Bec- 
tion 89 of the Transfer of Property Act 
was in force till'the. Code .of : Civil: Pro- 
.cedure, 1908 came into operstion onthe 
first ‘day of January 1909..’The rights. 
of the parties must. consequently be dé- 
termined. with, reference to.section,89 of 
ithe, Transfer of ‚Property Act -ahd ‘not 
0. XXXIV, r.,5 of the: Civil Procedure 
Code The decision im Bepin: Kirishna 
Ray v.Jogeshwar Ray (33) i8. consequent- 
ly distinguishable .'Therethé mortg 
decree was made on. the 16th December 
1909, .and the salein execution was field 
on the 18th September, 1911. Thé-rights 
of tho parties thus fell tó?be determined 
only with reference to O.-XXXIV,ir.5 


‘Civil Procedüre -Code.'.In additión:stb 


this circumstance,. the error.in thesmort 
gage instrument was discovered! befóTe . 
the, sale was completed; nd, a suit was 
instituted for rectifioation of the: mórt- 
gage, before the sale could be held:again, 
We must accordingly consider, whether 
in view of section.89 of the Transfer of 
Property Act as explained by.the Judi- 
cial Committee in Het Ram‘v. Shadi 
Ram (35) and Matru, Mal- v. Durga Kun- 
war (36), the’ plaintiff can .establishy:as 
against the defendant, that there was an 
error in' the deséription of. the property 
and is entitled to succeed on that footing. 
. The defendant has strenüously contend 
the Trans- 
‘fer of Property Act, as soon ,as, the 


"order absolute for. salè was mads;'the 
security was extinguished, and: the rela- 


tive rights of themortgagòrand mortgages ^ 
were t êncêtorih rogy ated by the decree, 
This may be conceded. .Büt it does" not 
follow that the mortgages became thereb 
debarred from pfoving: that. the déserip- 
tion of the, property, mentioned in the 
schedule to the decree itself was erroneous, 
The petitioner has contendéd in subetalte 
"that the effect of section 89' is “to plac 
at the stage of the decree, an impassable 
barrer across the path of enquiry from 
the sale certificate backwards to the 
mortgage instrument. The question we 
have to solve is, what is the property, 
coyered by the sale certificate, which hag 
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_ passed into the hands-of the plaintiff. 


‘a Enquiry, has elicited two facts, namely, 
, first, that there is no property in existence ' 


which ‘corresponds to the property des- 
cribed in the schedule to the sale certifi- 
cate and the decree, and secondly, that 
if the northern and southern boundaries 
be interchanged, there is a property of 
‘the judgment-debtor which fits in with 


D 


that description in every other respect 


to'the minutest detail. Nolegal principle 
has been brought to our notice which, 


“on these’ facts, prevents the Court from . 


‘granting’ ‘relief as among the decree- 
“holder, the &uction-purchaser and the 
‘judgment-debtor. What is essential 

requisite is the rectification of the bounds 
aries in the schedule to the sale certifi- 
‘cate. For this purpose, it is not material 
that we .should. go back, behind the 
‘decree to the mortgage instrument itself. 
"The clerical error becomes apparent on 
the result of the local enquiry held on 
the basis of the boundaries in the sale 
certificate. “The investigation of the pro- 
‘ceedings in the suit itself, anigeadent 
‘to the decree, only furnishes a historical 
erplanajion ge it were, how the error 
arose. ..But there-ean be no question 
that there; is an error in the sale certifi- 
cate, add,» in our opinion, the Court has 
‘ample authority “as a Court of justice, 
equity and good” conscience to mould 


the relief accordingly as between the . 


original parties or their representatives 
‘in interest. In this view, it is needless 
to consider the scope of the questions 
' which may, be properly „raised om an 
'fapplie&tion for review of judgment as 
‘explained by the Judicial Committee in 
‘Chhajju Ram v Neki (40): 
" "The result is that the Rule is discharg- 
‘ed with cosis. We assess the hearing 
‘fee at two gold »nohure, ` 
"XE CC - Rule disckavged. 
^ (40) T9 Ind, Cas 560; 49L A 1H; 88 C. LJ. 
1450; 30 M. L. T. 295, 98 OW. N. 097, HP LR 
.1982; 3 P.L. T. 436; (1922) A. I. R. (PO jn? 16 
; 137, £3 M. L J. 
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UTP W. 3L 187, 
'339, 7M Bom, L. R.1238; dU. P.L. BR. (P, Q) 99 
' (p. 0). ' | 
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ALLAHABAD HIGH COURT. 
Sxoonp OIVIL APPBAL No. 201 oF 1923. 
June 27, 1924. 
Present :—Mr. J ustice Dalal. 
Sheikh K XAXRIMULLAH-PLAINTIFF— 
APPRALLANT : 


versus - 
GUDAR KOERI AND OTHER8— . 
- DEFBNDANTS— RESPONDENTS. 

Evidence Act (I9of 1872), s» 63, 67 ta 73— 
Baecution of document, whether can be proved b 
secondary evidence—Ss 67 to 73, whether deal puh 
secondary evidence |, 

A, certified copy is sufficient secon evi- 
dence under section 63 of the Evidence Act: of 
the ‘existence, condition and contents of a docu- 
ment but not of ita execution [p 307, col 1] | 

Sections 07 to 73 of the Evidence Act deal with 
primary as well as secondary evidence. [ibid] 


‘Second appeal from a decree of the 
District Judge, Benares, dated the 10th 
November 1922. » í 

Dr M. L.. Agarwala, for the Appellant: 
Dr K.N. Katju, for the, Respondents. 


.JUDGMEN'T.—The plaintiff Sheikh 
Karimullah is purchaser of the alleged 
rights and interest of defendant No. 4 
Mital. His allegation was that- Mital 

` and others had mortgaged the property 
: to defendant No. 1 Gudar and he desired. 
to redeem that mortgage of 9th May 1917. 
Another important party defendant ‘in 
the suit was defendant No. 6 Musammat 
Deokali. E 
In paragraph 10of the plaint it is stated 
- that defendant No. 6 Musammat ‘Deokali 
was made & party though she had' no con- 
cern in the property because of the allega- 
tion of the mortgagee, Gudar, that‘he had 
made over possession to her. Defendant 
No. 7 is a transferee from Musammat 
Deokali It appears that contest lies be- 
tween Mital and Musammat Deokal as 
to the ownership of the property. In the 
plaint however no relief is claimed 
specifically inst Musammat Deokali 
as apart from the mortgage. In paragraph 
12 possession is desired on redemption of 
the: mo ; ae 

' copy of'-the registered mortgage- 
deed was produced and the: mortgagee 
Gudar did not produce the original. ' 
Gudar denied the evidence of any mort- 
page. Both the Subordinates Courts have 

d that the mortgage was not proved 
because na attesting witness was called 


pas 


i 
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for the purpose of proving its execu- 
tion as laid down: in section 68 of the 
Evidence Act. It is admitted that both 
the attesting witnesses are alive and Ino 
attempt was made to prove that they 
were not subject to the process of the 
Oourt or incapable of giving evidence 
The argument of the learned Gal for 
the plaintiff-appellant «was twofold | (1) 
that the suit was not based on the mort- 
gage and that, therefore, it was not neces- 
sary to prove the document strictly and 
(2) that when the mortgagee Gudar fail- 
ed to produce the original document 
the evidence of the mortgagor Mital and 
of the scribe of the document was 
sufficient to prove the document by 
secondary evidence. ' 
As I have already pointed out the suit 
is based entirely on the mortgage The 
nature of the conflict between Mital and 
Musammat Deokali is not even indicated 
in the plaint. It cannot, therefore, be 
said that the suit is one for possession’ by 
the transferee of an owner against all 
"possible persons who are keeping him out 
of possession. Iam of opinion that the 
mortgage was required to be atrictly 
‘proved having regard to the nature of 
the plaint. 


e next argument was that the ad- , 


mission by the mortgagor of having exe- 
cuted the document was sufficient evi- 
' dence of execution and that the existence, 
condition and contents of the document 
were proved by the production of & cer- 
tified copy of the document. A certified 
copy is sufficient secondary, evidence 
anis section 63 of the existence, condi- 
tion and contents of the deed but not 
of its execution. The ingenious argu- 
ment was advanced that section 67 and 
those which follow up to 73 deal with 
primary evidence and not with secondary 
evidence. I do not think that such an 
argument can hold when in section 65 
thereis no mention of secondary evi- 
dence being given of the execution of 
a document Section 67 follows the 
mention of primary and secondary evi- 
dence ın sections 61-06 and would p 

‘sumably govern both kinds of evidence. 
The submission was made that if the 
mortgagee suppressed the original docu- 
ment and won over the attesting witnes- 
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“ges it would be impossible to prove a dead - 


of mortgage if the provisions of sec- 
tion 68 were ‘insisted upon This difft- 


' culty, however, can be overcome by the 


&pplication of the provisions of section 
71 Jf the plaintiff had summoned the 
two attesting witnesses and they 
denied execution either through collu- 
sion or absence of recollection 16 would 
have been open to the plaintiff to prove 
the execution by any other evidence, | 

In my opinion the two Subordinate 
Courts were correct in insisting upon the 
due observation of the provisions of 


_ section 68'and refusing to use” the mort- 


ge-deed as evidence on non-compliance 

y the plaintiffs of theterms thereof. I 
do not think that the present’ plaint can" 
be turned into a conflict between the 
plaintiff and Musammat Deokali, so it 
will notbe a proper course to remand 
the suit to the Trial Court to decide the 
question of possession by right of title. , 

I dismiss this appeal with costs which 
Shall include here fees on the, higher 
scale. i 

8. D. 
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Appeál dismissed, , 
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ALLAHABAD HIGH COURT, ` 
Sgconp Orvin APPBAL No, 200 oF 1993, , 
June 27, 1924 4 
Present:—Mr. Justice Dalal . 
SIKANDAR SINGH:AND OTHRRS-— 
PLAINTIFFS—ÀPPELLANTS 
versus t. A 
BACHCHU PANDE AND orHERS—, 
ne DEFENDANTS —RESPONDENTS. 
ndu wW. ot family property —. i 
—<aAfter-born son's ngh PAP ae ana id 
whether acquires by berth interest in right to su£— 


Son, whether acquires . Ed fresh cause 
of action-—-Limiation Act (LX of 1908), & 6,. 
cability o 


A Han ú gon when he 13 born in ‘a family ig 
born toal the rights which exist atthe time “in 
the family and not to nights which existed in the 
family a oentuiy before No title derived from 
UO gua be safe unde: such a oontingéncy, 

, CO. , . 

A gon boan m a joint Hindu family acquires 


Metodo a 
birth intereet m ancestral property SX ' 


acquire any interest m any right io ‘sue, 


apph-, , 


', when-Ajudhia died, 89 decording 


' SIKANDAR SINGH v. BACHOHU PANDBH, 


i property adorusa after the ahenation when 


be of action to contest an alienation: off joint 
y 
~ the p 


d 7Act10p: and a fresh period of limitatinn . does 
ea the Jata ot hus birth, In ‘hus cage 
m which the penod of limitation 18 


mice qd seen ar ae hay Lat 
ub, Mushiag, Ahmad, for'the Appel- 
DEB... 1. v "s DANS 

* 7 DIN „Sen, for the Reapondents. 

-SSUDGMENT.—The plaintiffs (Hindu 
Bona) gued^tor the setting’ aside of” an 
alienation. by: their 'grand-father, 'one 
Ajudhia^Singh:Both'the Subordinate 


“Courts i held that thë suit: was- time- t 


'bárred.^. This secondi appeal “is fized: in 
consequences: ^ c coco o V ds 
The youngest son of Ajudhia Singh 
was:Ram'Iybal and the eldest son of 
Ram lgbal is the plaintif Sikandar 
Bingh. The learned Sübordinate Judge 
of the. Trial Court held that when' 
Sikandar Singh was born and also be- 
fore he was conceived Ram Iqbal had 
"lost'his right to question the alienation, 
being at the time 24 years of age. It 
was satgited Oyi- thie :b&sih of‘a'slip “inthe 
jutigment/<of ithe learned: Subordinate 
Judge that Sikandar‘Singh was ccnceiy- 
ed before;Ra&m..Iqbal'8 might: “to ‘sue had 
become;-time-barred. ' In one portión of 
the judgmentihe. observed, . ~ 
. “Mahabir Bingh'the.next witness said 
that Àjudhia-had died at the age of 60 
or 65. This seeme, eorrect  'He'further 
that Ram Tabel was 9 or 10 years old 
4 | to this 
calculation Ram Iqbal would be 21 years 
. Qi when Sikandar was born, -and this 
ms correct," 2 


; Hers 21 18 'slip for 24. “The learned.“ 


Judge gded on.to observe? . Hue 
S (lhe flet isthat Ram Iqbal is now.32 
“earmold. He-was'll years'old when his: 
fade Were taut arms | s 
dygg ond ise od 

ui M E 
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` ing of the Trial, Court and mot 21. 
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^ father died. He was 24 years old when 


his first son was born”. 

This 24 18 correct because according 
to the lower Court Ajudhia died in 1901, 
Ram Iqbal was ll years.old at the time 
and Sikandar ‘was born in 1914. So on 
the date of the birth of Sikandar Ram 
“Iqbal would be 24 according to the m 

is 
finding has beén upheld by the lower 
Appellate Court, 
< The more'interesting argument is that 
even granting that all the sons of 
-Ajudhia Singh and every other member 
of the joint family at the time of the 
.birth of Sikandar Singh had lost their 


: right to sue for the setting aside of the, 


"transfer by reason of  limutation, 
Sikandar Singh, as soon as he was born 
"would acquire the right to bring a suit 
-such as the present. 

,Vanous rulings were quoted stating 
general principles but not dealing ex- 
actly with the point of limitation. Ac- 
cording to this argument even if the: 
"plaintiffs had not sued their great grand-' 
‘children could have come to Oourt to 
question the title of the then owner of 
‘the property on the,ground that’ Ajudhia 
Singh had transferred the property with- 
out the consent of the other members of 
the joint family and the then owner was 
not able to prove legal necessity for,the 
transfer. Iam not prepared to counte- 
nance such a proposition of law, which 
would offend against every principle of 
the “law of limitation A Hindu son 
when he is born ina family 1s born to 
all 'the rights which exist at the time in 
the family and not to rights which exist- 
ed in the family a century before, 
No title derived from a Hindu would, 
be, safe under such a contingency. 
-` Adopting the view of law of the lower: 
Courts, if when Sikandar Singh was 
born there had existed in the family a 
mght to question ‘the transfer ‘on the 
ground of its being made without the 
consent of the other co-parceners and 
without ‘legal necessity Sikandar Singh 
may have been entitled to bring a suit 
up to three years after attaining: 
‘majority even though at the time when 
he ‘brought the suit a similar suit by 
older. members, of ‘the family had been 
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time-barred. The right tó sue must, is-in: dikenani at, the “time; of the aliena: 
however, be alive at: "the time of thé tion, he can sue within three years iof 
birth or at the time of the concep- his majority and an after-born son cah 
tion of the Hindu son in order to entitle take advantage of this. exténsion of tinie."; 
him Koen s rans One Trey member Ramkishore edarnath, jv. Jawaigtjan. 
of a particular Hindu family has lost Ramrachpal.(3). | 3 
by efflux of time the right to question 2. “That the minority Of one» son: "Will. 
an. alienation, a gon conceived and born save limitation, for'all sons'under section,, 
subsequent to the loss of the right to. 7 of the Limitation Act ‘If A,B and., pan 
sue by family cannot, revive 2. time’ major. ' 8003 and D minor son. were in; 
barred right. existencs’at the' time of*the- alienation, | 
Sofar Ihave discussed the facts of the limitation (if it'has ngt expired bali ên) 
case with reference to the view of law. will.be saved for “all "Bue D attained; pom A 
adopted by the lower Courts My own," age of, 21. | : A : 
view of the law on the point is more These: propositions ' "of law, however: 


restricted: it is thata son born inw have no bearing on the inquiry “whether” : 


joint Hindu family acquires by birth in- section 6 of the-Limitation.Act is. appli; - 
terest in ancestral property but does not cable.to dn. &fbterzbornsomtor. rot,52k r 
acquire any interest in any right to sue, learned Judge of this Ooürt'Mr' Justice” 
The cause of action accrues after an Daniels has elaborately:‘discussed this a 
alienation when the purchaser , takes. question in the judgment of e Bench de-. 
possession (section 126, Limitation Act) liveredby him in Oudh [Chokhey Singh v... 
and anew cause of action does not accrue Hardeo Singh (4)]; &nd'arrixed' at:thesamé 
upon the subsequent birth of ason in conclusron.' He' las: gioi. ‘there’ m 
the family This was held as early as support of ‘his view a recgnt authority ‘of, 
1867 in Raja Ram Tewary v Lachman., the Punjab. m h Court E ttachman Das- Ya 
Prasad (1) and the same principle of law Sundar Das(5)) «+ > ELE < 
was laid down by the Privy Council » I dismiss ge ai bêk! with ésta" jio 
in Ujagar Singh v Pitam Singh (2) Apply- . shell include fees ‘on, the higher scale .. 
ing fa principle of law, the after-born’ E » — € A peal deamasoed.< & 
son oes not acquire a fresh- cause, of Ja. 
action and a fresh period of limitation, si is m. T EN Nu ET E e s e 
does not start from the date of his birth’. 519:10.N L R.T 40d Av?130P GO). iC Mera 
In his case the time from which the. (4) 61: Ind Das 151, 27,00 320; 80, Ind, 687; I: 
period of limitation is to be reckoned is. do 'POLSR()10: us oen . 
the date of the transfer and as he was 
not born on that date and was underno, “in | aian 
disability he cannot obtain the benefit, f 
of the provisions of section 6' of the lu « seto ono, 
Limitation, a He can take advantage © ^ 4 ^ ^ s M e = a ae 
of any cause of action existing at his. i. i» DODENUS Mele 
birth land sus within the period oflimi-, JGALOUTTA GH: COURT. ue 





tation but cannot start a fresh: period: APRES From! ÁPPRLLATS DEOR cid. 


at: his birth. m No,25900:.0m41921:* rudat 
Confusion of thought arises in the,' i i E "o March/28,:1994, 55 : Lien 
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discussion of' the present question from . Present :—Mr Justice Mukerji. jul 
mixing it up with two other proposi-, : BANESW &RBANDQPADHY Ac 
tions d EA or less alike ` pt Pon a pai ec! oni. 
1. That after born sons have a‘ves 4 bah A AJAH 
inkarnasi a -AMULYA: DHARAN (AMULY A Am 


ly born sons of the family. If A a minor 'CHANDRA rx Vakalathamahy a 
y » - Grana DarauvAN fe. TEMON Ban ; 
"Appeal, second -—Questvon. of fact-—Acquiescence ' 
15, BL R. 8up 751(F B). — Esto ppel— Delay— Co-owner--Neighbouring owner 
120, 8 1 “A. 190, 4 4 Bar POJ Ys, 2Tnd. ' pus ho seeks equity. mus do equity", meaning: 
Deo, (s. 8) 919 (P. O.). nd application sf 


‘ 
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\BANRSWAR t. AMULYA OHARAN. 
Aoquieacence is not a question of fact but of 


= legel,‘mference from facts found and it 18 open, 


theréfore, to the High Court to consider whether 
the question of acqmoscence has been Popoy 
g ed by, the Comt of Appeal below. [p. 311, 
' eol 1 ui 
pM Ram v. Kundan Lal, 91 A 496 ut 501 
(P. O), 1 Bom L R 400, 30 W N 502, IA 
58, 7,8ar P O J 523, 8 Ind Deo (N.») 1022 
P. Ojand Ananda, Chandra Sen v Parbait Nath , 
en, FO L J 198 ot pp 204, 205, relied upon 
| Acquiescence is no more than an instance of 
the law of estoppel by words or by conduct. 
a party havmg an interest to preven: an act 
Wing dodo has full notice, of its being done, 
and leeces ın it, 60 as to induce a reesonable 
Béhlef the consents to it,and the tonof ' 
others 18 altered by their giving credi to his 
sincerity, he has no moie right to enge the 
t to therr prejudice than he would heve had 
-it had bean done by his previous license 
But' mere quiescence or absence of interfoience 
ds not sufficient to create an estoppel [ibra] 


4 


L.J. Ob. 381, 38 


pon. 
uke of Leeds v Bari of Amherst, (1846; 2 Ph 


= . 
i 10 Jur 956, 4118 R. 886, 78 B. R 47; 16L J. 
Ob. 5, to. ' E 
‘The vigilance wired of and the duty cast 
u a, E orner ith e toan inh ent 
his nght 18 gieater ~and of a t 
description from what is af a neigh- 


owner when he finds an rar iue 
by the other on his own property. [p. 311, co di 
“Mere. delay in taking legal proesedrge, if AH 
remedy is not barred, 15 no [abad]. 
‘The onus of pioving acquiescence js on the 
reon who all ioc 
Pe who bei uity must do equity, that is 
‘say, the ‘plain in equity must coma with 
propriety of conduct or with clean hande. 
ud or misrepresentation or’ matters -f that 


d ption stand in the way of o plaintiffs 
o an equitable relief by virtue »f this 
principle It has hardly any application in a case 
Zon ha has. sunply tried, without the Oourt's 
tion, to &bate a nuisance of which he 

‘conp [p 312, col 1] 
v Appeal against the decree of the Second 


Additional District Judge, 24-Parganas, 
dated the 20th of September, 1921, revers- 
ing that of the Munsif Second Court at 
Barasat, dated the 15th March, 1920. 
‘Babus Surendra Chandra Sen and 
Hemendra Chandra Sen, for the Appel- 
le : i 


ant. ' 
Babu Jatindra Mohun Sen Gupta, for 
the Respondents. 
JUDGMENT.—The two grounds 
upon which the learned Additional Dis- 
. trict Judge has reversed the decision of 
the learned Munsif and dismissed ale 
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plaintiffs suit are first, that the delay 
in instituting the suit leads to the con- 
clusion that he acquiesced in the defend- 
ant's acts, and 2nd, that the plaintiff 
himself has no done equity and so has 
offended the principle that he who seeks 
equity must do equity. These grounds’ , 
according to the jene Additional Dis- 
trict Judge have disentitled the plaintiff. 
to the relief he sought for f 
“As to the first of these grounds the. 
position is this: The defendant's case was 
that the rooms were constructed about. 
1812 B. 8. The suit was not instituted 
till1325 B. 8 “If this be so`, says the 
learned Additional District Judge, “then 
ees has waited a matter of 13 years 
efore seeking relief andI think he is 
plainly out of Court" As authorities 
in support of this view he has relied’ 
upon the cases of Duke of Leeds v. Earl. 
of Amherst (1) and Cairnceross v Lorimer’ 
(2. The learned Munsif had found that 
the plaintiff's statement that when the 
rooms were constructed he objected to 
the: direction of the slope of the roof 
was tiue. This finding has not been 
reversed or dissented from by the learned 
Additional District Judge but he observes 
that “If these principles, (referring 
to the principlea noted by him from 
the two cases cited above) are applied 
to the present case, I think there can be 
no doubt that plaintiffs conduct was 
such as to lead the defendants to believe 


‘that he had noobjection at thetime to 


the 'way in which the new rooms were 
being constructed." It is not clear what 
conduct was being referred to—whether, 
any, conductrelating to the time when 
therooms were constructed or the conduct 
in refraining from instituting the suit 
earlier or‘ from taking prompt action 
Presumably it isthe latter, judging from 
the context. However that may be, no 
facts have been found which would 
suggest that the plaintiff stood by and 
saw the defendant’ dealing with the 
property ina manner inconsistent with 
the plaintiffs mght and made no objec- 
tion while the act was in progress, : 


(1) (1848) 2 Ph. 117, 10 Jur 956, 41 E R 868, 78 
RÉ47,181.J Oh 5. 

Q) (1880 7 Jur (v 8) 149, 3 Maca, HL 827,3 ' 
L, T, 130, 123 R, R, 906, PLE 
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Nor -is it at all established that the 
plaintiff acquiesced in the act so as to 
induce a reasonable belief in.the defend- 
ant that he has consented to it, and 
there is nothing to show that the position, 
of the defendants was altered by their 
giving credit to his sincerity: Acqui- 
escence is not a question of fact. but 
of legal inference'from facts found and 
it is open, therefore, to invite this Court 
to consider whether the question lof 
' acquiescence has been properly decided 
by the Court of Appeal below [Beni Ram 
v. Kundan Lal (3), Per Mookerjee, J., 
in Ananda Chandra Sen v. Parbatw Nath 
Sen (4)]. In De Bussche v. Alt (5) Thesiger 
l. J, observed that if, a person, 
having a right and seeing another person 
about to commit or in the course of 
committing an act infringing upon that 
right stands by in such a manner,ss 
really to induce the person. committing 
the, act and who might otherwise have 
abstained from it, to believe that he 
assents to its being committed, he cannot 
afterwards be heard to complain of the 
act. This, as Lord Cottenham said in 


Duke of Leeds v. Earl of Amherst (1), 


the case cited by the Court of Appeal 
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below in its judgment, is the proper. 


sense of the term ‘acquiescence,’ and in 
that sense may be defined as quiescence 
under such circumstances as that assent. 
may be reasonably inferred from it, and 
is no more than an instance of the law of 
estoppel by words or by conduct. In 
the case of Cairncross v. Lorimer (2). 
Lord Campbell enunciated the same 
principle in these words “Generally 
speaking, ifa partyehaving an interest 
to prevent an act heing done, has full 
notice of its being ‘done, and acquiesces 
init, so às to induce a reasonable belief 
that he consents toit, and the pomtion 
of others is altered by their giving’ cre- 
dit to his sincerity, he has no more right 
to challehge the act!to their prejudice 
than he would have had ifit had been 
done by his previous license". Mere 


9 214 pre np 504 

30 W N 502, IA 58, 7 P O J 523,9 

Ind Deo (N 8) 1022 (P. O) | 
D dos s Ge D Mae cry dH 1 

5) (1878) 8 Oh. D. at p 314, 47 L. J. Ch. 

et L. T, 370, i i ee 
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quieacence or absence of interferencé is 
not sufficient to create an estoppel 
WB ombankane v. Ranu: (0), Joy Chandra 

anerjee v. Sree Nath-Chatterjee (7), Uda 
^ Fatehyab' 
, Chintaman 
Ramchandra v. Daveppa (10), Jaharuddi 
Mandal v. Debnath Chowdhury (11). In 
the present case, no act or conduct on the 
part of the plaintiff has been found which 


Begam x. Imam-ud-Din 


‘could induce the defendant reasonably 


to believe that he consented to their act, 
nor any which could reasonably induce 
them' to give credit to his sincerity, nor 
again: any but for which they would have 
abstained from doing what they did. It 
should not also be fórgetten'that the 
plaintifs and the défendants’ are not 
co-owners but only owners of adjoining 
properties, and the vigilaiice required of 
and the duty cast upon a co-owner with 
regard to an infringament of his right is 
certainly greater thar and’ of a different 
description from what is-expected of u 
neighbouring owner when he finds an 
act being :done by the other on.his own 
property. The only-thing that Has been 


proved is’ delay in coming to Court but ' 


mere delay in taking legal proceedings, 
if the remedy is not: barred, is nothing 
The-onus was entirely on the defendants 
tpi prove acquiescemee., The Judicial 
Qommittee in the cass*of Beni Ram v. 
Kundun Lal (3) obser¥ed as follows:—In 
order to raise the eqiiitable estoppel 
which Was enforced ‘against ‘the’ appel- 
lants by both the Courts below, it -was 
ijcumbent upon the respondents to show 
that'the conduct of the owner whether 
consisting in abstinerice from interference 
or in active intervention, was sufficient 
to justify the legal inference that they 
had by plain implichtion, contracted: 
thatthe right of stonancy under which 
the lessees originally obtained, posses- 
sion .of the land, should be changed into 
a perpetual right of occupation", In 
my opinion the defendant has entirely 


(0) 9 B 86, 6 Ind Dà&e wn. 8) 58 
7) 33 C 357, LC L J. 23 
(8) 1A 82, L Ind Dec (N 8.) 55 
(o 9A 4M,A W.N. (1887) 82, 5Ind. Dee. 
wa : 

A 
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14 B. 506, 7 Ind. Deo (x. 8) 801 
i 33 Ind. Cas, 762; 30 O, W. N, 657, 
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“= failed to discharge his onus’ in the pre- 
it ;cage. . The next ground ia based 
upon ithe principle, as the Court below 
puts'it “He ‘who seeks’ equity must do 
eqinty"' The circumstance, upon which 
the’application of this dootrihe'is in- 
yoked, 58 that the plaintiff statedin his 
evidence that he had closed ‘the openings, 
though that was not put’ forward as à 
ange S Statement. The 
principle was formerly 'expreased by the 
Sai ,He'WHó has committed inequity 
shall -nöt Have equity”, ‘dnd rélief was 
refused -where a transaction -was based’ 
on, the plaintiffs ‘fraud or ‘misrep-esen- 
tation, or where the plaintiff sought to 
enforce’ a. security: improperly. obtained 
gr where he claimed d,remedy for a 


breach: Uf trust which he had hzmself 
procured arid: whereby ‘he had obtained, 
money; Later, it-was said that, the plaintiff 


id’ equity ^müst come'with- perfect 
Prop dety Of conduct or with clean hands 
aud, or "mistépresentation or rrattera 
of that’ description standin the way of 
& plaintiff obtaming, an equitable relief 
by. virtue of this principle "Tt has hardly, 
amy applitation’in à'chse when he has 
simply, tried "without the; Court's inter, 
vention, to abate ‘a nuisance of which 
he complain, | 7’ — Mile 
Both the groundá upon “which tEé suit 
has beet disinissed, seem’to me to be 
unsustainable, “Ag, ri ‘facts, tere, chal: 
lenged Dy thé'réspondents in the eppeal 
referred, hy them t5'the Üourt of-Appeal’ 
S T, do'háf COngid&r it necessary to 
gen " chlió 
videtor ad the “neba, 5.5 j 
T, therefore, revarse the decree of the 
learned’ Additionál ` District udgs and 
restore that of the learned’ Mimsif with 
costs in this Court”and. in the lower 
Appellata Gourg is eo Me lower 
TB D T Appeal allowed, 
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ALLAHABAD HIGH. COURT. 

Execution First Orvit, APPEAL No, 184,- 
JT or1923,. , D ; 
` May 26, 1924.. | E 
Present.—Mf. Justice Mukerji.and .'' 
; -Mr Justice Dalal, ae 
Sri GANESHJI MAHARAJ— . 

JUDGMANT-DEBTOR-—APPELLANT 


versus TON 
LALTA PRABAD—DzcREm-HOLDER— ` 
` -RESPONDENT. D 


profits against 
temple—Endowed property, whether lable 
, &, temple for- the 
iecovéry of meme profits with respect to pros 
perty owned by theidol is recoverable from the 
endowed property . 313, col. 2] . 
Prama dt, v Poorna Chandra Ray, 
d OW N.59, 7C L J 514, fol, 
0 dox i 


- -Prosunno Kumara Debya v Golab Chand Bahoo, . 
21'A 145; .14B L R. 450, 38ar P O J 440,93 
W.R 2537 3 Sùth' 102; distingnjahed, 

Execution first appeal from'a decree, 
of the Second Subordinate. Judge, 
Oawnpore, dated the 9th February 1923, ~ 


Mr. Gulzari Lal, fot the Appellant. —. 

Dr. ML ‘Agarwala, Dr. K. N Katyu 
and Mr, Indu Bhusan Baneryi, for the 
Respondent i 


- JUDGMENT. —This is an appeal 
from-an order passed by the Additional 
Subordinate Judgé of Cawnpore in the 
execution department. -A suit was 
brought ^. by." one  'Lelta Prasad 
against Sri Ganeshji Maharaj, under 
the -management of Shiam ' and 
two other defpndants for partition of 
a one-third share and, mesne profits 
for six years, prior to the date of the 
institution of the suit and subsequent 
mesne profits up, to' the date’ of 
possession <A preliminary decree was 
passed on 27th June 1918, for possession 


. and for mesne profits of the past' aix, 


years and future. The decree-holder 
obtained possession of his one-third share 
and took out execution’ for recovery of 
mesne profits by, sale of the one-third 
share of the house, belonging to Sri 
Ganeshji Maharaj. The objections, made: 
endowment, through 
its manager, so far as we are concerned. in 
this ; appeal, are two —(1) that interest’ 
should not be allowed'on the mesne. profits 
from year to year, and (2) that the amount 


|| 
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sonally.and not from the endowment- 
The objector, judgment-debtor, succeed- 
ed on the first ground, but in appeal ‘it 
is further prayed-that interBst should ruu 
from the date of the final decres,i e, 


from 22nd January 1919, and not from- 


the date of the preliminary decree; i. e, 
{rom 27th June 1918. We have read both 


the decrees. In the preliminary decree.the* 
mesne profits for six years were decreed 


and only the amount was not ascertained. 
That amount was subsequentl 


ascer- 
tained and mentioned in the final decree 
to be Rs. 1,995. Both the parties 


are agreed that interest is payable on 
this sum, so it is clear that interest must 
run from the date on which the amount 
was decreed and not from the date on 
which it was ascertained. We hold that 


interest was miglit calculated from the ' 


date of the prelimi decree. 

The decree was actually passed for 
recovery of mesne profits from Sn 
Ganeshji Maharaj 
the learned: Judge of the lower Court, 


when such a decree is passed, itis re-' 


coverable from endowed property, as, 


held by the Calcutta High Court- 


in .Pramada Nath Ray v. Poorna 
Chandra Ray (1. The ruling of the 
Privy Council in Prosunno Kumari 
Debya v Golab Chand Bahoo (2)-was 
passed on different facts There’ the 
decree was passed against the shebait 
(manager) of the temple personally and 
against the profitsof the temple. Even 
there, their Lordships-held that the term 
shebai meant the successive managers 
of the temple, and not only the person 
who happened to,bethe manager at the 
time of the suit. In the present case, 
there is a definite decree against the 
temple. 
appellant drew our attention to the plaint. 
in which it was pleaded that Shiam Lal 
was really the owner of the one-third shar 
in the house and Sri Ganeshji was mere- 
ly a fiction. This pléa, however, was not 
admitted by Shiam Lal and: he assertéd 
that the property wag really owned by 
the idol It was so held in the suit. 
aT. 691,120 W N 550,7-0 L J 514 , 
G 21 A 145, I4 B L R 450, $ Sar. P: O.J 
449, 33 W, R. 258, 3 Buth. 103, 
^] 
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should be recovered from Shiam’ Lal per- - When such was the findi 


As pointed out by - 


The learned Counsel for the ' 


$18 


,itcannot be 


said that the plaintiff desired to, re- 


cover the mesne profits: from Shiam Lal. 


and not from the idol In the relief, 


claimed »y-him, he specifically desired. 


relief both against the idol and against 
Shiam Lal, Execution was rightly order- 
ed by the lower Court against the.idol 


The appeal fails ahd we dismiss. it with - 


costs here onthe highey scale. — . 
TAE Appeal dismissed 


--ALLAHABAD-HIGH COURT. 


SECÓND CIVIL APPRAL No 1925-or-1922, .: 


May 21, 1924. 
Present:—Mr Justice Daniels and 
Mr. Justice Neave. «© < 
Tiri GOPAL RAI PHUL CHAND-— 
‘ PLAINTIFF—APPRLLANT 
VETBUB 
GREAT INDIAN: PENINSULA 
RAILW AY-—DEFBNDANT—RHRBSPONDENT 
Ratlways Act (IX of 1890), 8. 78—Risk Note, 
Form. B ‘ngned. by person delivering to 
Company, whether id— "Robbery", and “theft,” 


? aynonymous--Theft from running-trava— ` 


w. 
Laabiluy of Railway administration, 

A Risk Note in Form B signed by the person, 
delivering the goods tothe Railway Company is 


validly executed within the meanmg of section 72° 


of the Railways Act | i 

‘The word "robbery" as used ın Riak- Note 'B 
18 synonymous with “theft” . 

Under the Risk Note B, where a plaintiff, de- 
pends for his cause of action on wilful neglect on 
the part of either the Railway administration or 
any of 1ts servants, he cannot succeed 1f it 18 shown 


that the losa of the goods was due to, theft fram a ` 


running train 314, col. 2 ) 
GIP Radway v Bhola Nath, Debt Das, 


70 Ind Cas 854, 45 A 56, (1023) A I R (A) 19. 


referred to 

B B andO I Ratlway Com; 
lal ChAotalal, 52 Ind Cas 516; 
21 Bom L R. 779, followed 


ny v Ranchhod- 
3 B. 769 at p 773, 


Second appeal’ against the decree of' 


the District Judge of Ghazipur, dated 
the 20th May, 1922. 

Messrs. U. S. Bajpai and S. N. Varma, 
forthe Appellant. A 

Mr. Tah; Prasad Zutsha, for the Re, 
spondent. 

JUDGMENT.—These three con- 
nected appeals have been heard; to- 
gether. They relate to claims, by different 
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plaintiffs against the G. I. P. Railway 
Oompany. in this judgment we refer 
in particular to the facte of the Second 
Appeal (No. 1225 of 1922), but the 
facts of the others are admittedly on all 
fours with them and the points for deci- 
sion are the same. 


On 26th November 1920 a bale of cloth 
was delivered to the G I P. Railway 
Company at Victorja Terminus, Bambsy, 
for despatch to Railway Station Yusuf- 

ur on the B. and N. W. Reilway. 
The igoods were never delivered. It 
is also admitted that they never reached 
the B. and N. W. Railway. A Risk Note in 


form B. was executed in respect of this: 


ngi, ent by one Hari Gobind whom 
the learned District Judge finds to be 
the person who delivered the goods to 
the: Railway Company. The learned 
Judge finds that the loss ofthe goods 
was due to theft from arunming train, 
that the guard of the train knew that the 
theft was being committed but that 
he is not shown to have been negli- 
gent in not stopping the train in order 
to-prevent the theft or recover the goods. 

The two questions which have been 
argued before us are .— : 

1. Whether the Risk Note was validly 
executed within the meaning of section 
19 of the Indian Railways Aot. ; 
‘9 Whether the Railway Compeny is 
protected by it. ] 

As to the former point section 72 pro- 
vides that the note must be signed 
by or on behalfof the person sending 
or the person delivering the goods to 
the Railway Company. In this case 
Hari Gobind purported to sign on behalf 
of the sender R. Ramdeo. The learned 
Judge finds that he is not proved to 
have been R. Ramdeo's agent, but he 
finds that he was thee deliverer o? the 
goods to the Railway Company This 
is a finding of fact which we must 
accept and it ıs sufficient to bring the 
Note within the terms of section 72. 

Tf the decision of the second issue 
depended on our being able to ascept 


the learned Judge's view that there was’ 


no negligence on the part of the Railway 
Company's servants we might have 
difficulty in upholding 1t. 


e find,. 


however, that under the terms of the 
Risk Note the Railway is absolutely pro- ' 
tected in case of robbery from a running 
train, which in this case is proved. It 
has been held in two cases of this Court, 
E I.R. Co. v* Nathumal Behar Lal (1) 
and G.I. P. Railway Co. v. Bhola Nath 
Debt Das (2) that as used in Risk Note B 
the word “robbery " is synonymous with 
"theft". It heb been argued on behalf. 
of the appellants that the Railway is 
not protected if the robbery was due to . 
negligence on the part ofthe Railway 
Company's servants. We think that the 
form of Risk Note is not capable of this 
construction A Risk Note in the first 
instance holds the Railway Company free 
from responsibility for any loss or de- 
struction of or damage to the goods 
from any cause whatever. To this there 
is an exception, namely, that when loss 
of a complete consignment is due to one 
of three ‘causes the Railway Company can 
be held liable "These three causes are .— 
l1 Wilful neglect on the part of the 
Railway Administration. : HRS 

2 Theft by the servants of the Rail- 
way. i 

3. Wilful neglect of the servants of. 
the Railway. 

There is, however, an exception to the 
exception in the shape of a further pro-. 
viso which lays down that wilful neglect 
is not to be held to include fire, rob- ' 
bery from a running train, or any other 
unforeseen event or accident. Where, 
therefore, the plaintiff depends for his 
cause of action on wilful neglect on the . 
part of either the Railway Administration 
or any of ıts servants he cannot succeed 
if it is shown that the loss of the goods . 
was due to theft from a running train. 
This view of the Risk Note was at least 
impliedly taken in the second of the 
cases referred to above, namely, G. I. P. 
Railway Co., v Bhola Nath Debt Das (2 
It is directly laid down in B. B. and. 
C.I Railuay Compony v. Ranchhodlal 
Chhotalal (8 The material passage 


)39Ind Ons 130, 39A. 418, 15 A L. J. 
(2) 70 Ind. Cas 854, 45-A. 56, (1923) A LR (A) 
(3) 52 Ind. Oas, 516; 43 B 769 at p 773; 31 Bom, 

L. R, 779, 
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which is on page 773 is as follows :— | 

“In the absence of proof of wilful, 
neglect or theft by the Railway servants 
the administration is to be held free from 
responsibility. If,.howeyer, neglect or 
theft by Railway servants is proved the 
administration will escape liability for 
loss if proof 1s given of robbery from a 
running train " å i 

We think, therefore, that the decision 
of the lower Court is correct and dis- 
miss all three appeals. In view ofthe 
fact that ın our opinion there was gross 
negligence on the part of the IQ. 
I. | P. Railway Company we allow 
to, that Company no costs of the 
appeals The other Railway Companies 
who have, been impleaded in Second 
Appeals Nos. 1504 and 1507 of 1922 are 
entitled to their costs including in this ' 
Court fees on the higher scale. 


Appeal dismissed. 





' B. D. 


— 


r CALCUTTA HIGH COURT. 

£ APPEAL FROM APPELLATE DEORHH 
. No. 710 or 1922. ' 

. May 28, 1924." 

* Present.—Mr. Justice Pearson and 

Mr. Justice Graham. 

GOSTA BEHARI PRAMANIK AND 
NK OTHERS—PLAINTIFFS—AÀ PPELLANTS , 

versus à 

HEM OHANDRA DAS DE (HEM 

OHANDRA DAS In Vakalatnama)— 
AND OTHERS—DxFBNDANTS—RBSPON DENTS. 

Construction of document—Landlord and tenant 

—Abatement of rent—Bengal Tenancy Act (VIII 

of 1885), sa 38, 52—Surt for rent—Abatement, whe- 

can be claimed » 

rovided that “any, loas 
ansing from leaving the lands fallow or from 
floods or drought will be mine. nor shall I 
be entitled to abatement of the stipulated [ent 
on any account whatsoever, any such alam | will 
not be entertained " , 

H that the words “on any account what- 
soever” must be read as & whole slong with what 
preceded them and should be taken, as meanmg 
that abatement would not be claimable i! the 
case of loas by reason of causes ejusdem generis 
with those specified, and that they did not 
jnelude a case of deficiency m arwa due to lcom- 
pulsory acquisition |p. 316, col 1]. 


! 
| 
| 
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Watson d Co v Nistarni Gupta, 10 O. b44; 5 Ind? | 


2» 


Deo (x 8) 364, followed 
Abatement of rent may be claimed ina rent 
guit under the B Tenancy Act ~ [p 316, col. 2]: 
Sukhraj Rar v ange pae Stngh, 63 Ind. Cas 
219,0 P.L J 605, 2P L T 500, (1922) Pat, 132, 
(1922) A I. R (Pat) 169, relied on 


Appeal against the decree’ of the Dis- 
trict Judge, Murshidabad, dated the 
25th.‘ November 1921, affirming that 
of the Munsif, First Oourt, Kandi, dated : 
23rd March 1920. 

Babu Debendra Narayan Bhuttacharjee, 
for the Appellants, 

Babus Hemendra Nath Sen, Sarat 
Kumar Mitra and Narendra Krishna: 
Basu, for the Respondents. 


JUDGMEN'T.—This appeal is from’ 
the judgment of the District Judge of 
Murshidabad The appellant is the 
panut in a rent suit, the respondent 

o l being the tenant and No. 2 a 
co-sharer landlord The suit related to 
an occupancy holding governed by the 
terms of akabultyat executed in 1875. In 
1911 four ,bghas odd was acquired for 
railway purposesunder the Land Acquisi- 
tion Act, and the compensation money, 
some: Rs. 470, was paid over to the tenant. 
In 1919 this suit was brought for the 
rent, for the years 1322 to 1825. The 
defendant claimed, abatement and also 

leaded certain. payments. The first: 

urt gave effect to both pleas and 
made a decree in part. The learned 
District .Judge dismissed the appeal. 
Before us various points have been taken. 
in argument which were not touched in 
the Courts below. Itis argued first of 
all that having regard to the terms of 
the kabuliyat no question of abatement 
can arise at all, because it is expressly 
provided against The terms are as 
follows according to the translation be- 
fore us. l 

“Any loss arisfog from ‘leaving the 
lands fallow or from floods or drought. 
will be mine, you will not have anything 
to do with it, nor shall I be entitled fo 
claim abatement of the stipulated rent 
on any account whatsoever, any such 
claim will not be entertained, 

We think that what is contemplated 
by those clauses of the kabuliyat 18 loss 
arising from the natural causes referred 
to, or due to the tenants’ own default, 
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~and that when the clause à 
provide that abatement cannot be claimed 
“on any account whatsoever", it must be 
read as a whole along with what pre- 
cedes it, and should'be taken as meening, 
that abatement would not be claimable 
in the case of loss by reason af causes 
ejusdem, generis with those specified It 


cannot, be taken to include a case where, 


the deficiency is due to compulsory ac- 
uisition under the law ofa portion of 


eland. The question has to be decided . 


as a matter of construction of,this parti: 
cular document, but mention may per- 
haps be made of the case of Waston & 


Co. v. Nastarini Gupta (1), where a very ` 


similar’ question arosé for decision. 

It is next contended that under the 
provisions of the Bengal Tenancy Act it 
is not permissible fora tenant to set up 
a claim for abatement in answer to a 
rent suit, and that having regard t» the 
provisions of aection 38 and section. 52 
of that'Act, the only procedure open to 
hun is himself to institute a suit for 
the purpose of establishing his claim to 


abatement and a refund of anything: 


already, overpaid. The cases under Act 
X of 1859 show that under the law as 
then existing such matters could be 
raised and adjudicated upon in a rent 
guit. See Deendyal Lal v. Thukroo 
Koonwar (2), Maharajah Dheraj Mahtab 
Chand v. Ckittro Coomarree Bibee (3) 
and Gour Kishore Chunder v. Bonomalee 
Chowdhury (4). In the, case of Siba 
Kumari Deli v. Biprodas Pal Chowdaury 
(5) it was held that a tenant could set 
up such a plea in arent suit in a case 
where Ye had never actually. obtained’ 
ion of a portion of the land 
though it was held that sections 38 and 
52 of the. Act were not.applicable The 
same principle is illugtrated in Benı 
Madhab Roy v. Krishna Kamini Gupta 
6). 
ihe case of Sukhraj Rat v Genga 
Dayal Singh (T) 1s directly: in paint, and 


100 544, 5 Ind, Dec ( 8) 364 
2) 6 W. R. Actx. 34 
8) 16 W. R 201. 
4) 22 W B 117 i 
120 W.N 167. 
6) 70 Ind. Cas 177,860 L J 121 ME 
7) 63 Ind Cas 319, 6 P.L. J 605, ? P LT 
569; P IR, (Pat) 169, 


; (1923) Put. 133; (1032) A. 


oes an to- 


upholds the principle that abatement 
may be claimed in arent ‘suit. By sec- 
tion 52 of the Act aright is conferred 
upon the tenant to claim abatement. for | 
deficiency in area, and I do not think-it: 
is possible to say that any thing im the 
language of section 38 necessarily limits 
the assertion of that right to the case of 
a tenant coming forward as plaintiff in 
a suit instituted specifically for the pur-^ 
pose. It is further argued that the 
matter ought not to be entertained as. 
there has been no compliance with the 
provisions of the Oivil Procedere Code 
in regard to the pleading of set off, but 
there appears to be no substance in this. 
The defendant in his written statement. 
definitely. claimed a specified amount 
under the heading of abatement and 
though it'may be that the term ‘set off 
was not used that is immaterialso long 
as the matter has been substantially 
and unmistakeably raised as in the 
present case. 

Then it is contended that there has 
been no measurement as contemplated 
by secticn 52, and without that no claim to 
abatement can be allowed. The kabuliyat 
gives the area as 23,bighas 14 kanals: 19 

andas of land "described in.the schedule 
elow" and the schedule contains the 
particular area and rent. of a large num- 
ber of smaller plots making up the 
whole. The acquisition by the Railway 
related toa portion of two of those.plots 
only amounting to 4 bighas 1 kanal 5 ch. 
That was the measurement arrived at in 
the Land Acquisition Proceedings. The 
learned Munsif found: that that amount 
had been so acquired, and apparently 
no question. of fresh measurement was 
ever raised by the plaintiff at any stage 
ofthe suit in the original: Court The 
proof so far as it went was unchalleng- 
ed, and afforded some evidence of 
measurement of the land ý 

It is further urged that if the abate- 
ment is allowed at all it should be 
confined to that claimable for, the years 
covered by the suit, and no questions 
of payment should- have been gone into, 
But as to a matter of set-off there has 
been no.reason suggested why the claim 
should be so limited, and as to the 
question of payment, there is no reason 


ol 
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why the Munsif should not have gone 
into the character of the payments’ as 
he has done, and, after finding 
that a'specifled ‘amount had been wrong- 
ly debited against the defendant under 
the guise of interest, direct that orédit 
should be ‘allowed himin this suit [for 
the amount. : 

Upon the whole, therefore, the appeal 
fails and must be dismissed with costa. 

M. B. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SgcoNp Oivin  APPBAL No. 81 or 
: 1923 jx 
. June 19, 1924. ‘ " 
Present :—-Mr, Justice Mukerji, , 
Babu HIRDEY NARAIN RAI " 
—PLAINTIFF— ÀPPBLLANT 


versus 
Babu JAGDISH NARAIN RAT AND | 

ANOTHER—‘DBFENDANTS+-RESPONDENTS. - 

Agra Tenancy Act (II of 1901), s, 202—Case 
referred to Revenue Court—Hevenue Court, order of 
Appeal, where lies ] 
.. Once a case has been properly referred to the 
‘Revenue Oduri, an sypeal from ' ths Revenue 
Gourt lies-mbt'tó Orvil but to the superior 
Revenue Oourt [p, 318, col 1.) MS 

Second appeal frdm a deéree of'the 
District Judge, Ghazipur, dated : the 
“Bist December'1922. : i 

Dr. M. L. Agarwala, for the-Appellant; 

Mr. B. E. O'Conör, for the Respònd- 
ents. 

'JÜDGMENÑT.—This appeal -arises 
under ‘the following circumstances :— 

The respondents who are twol. in 
number, namely, Jagdish Narain Rai and 
Musammat ‘Kesha Kunwar, brought a 
suit in the Oivil. Court against ‘the -appel- 
lant Hirdey Narain Rai for possession 
and mesne profits on ‘the allegation that 


the parties: were joint owners of bs . 


plots in sut and the share of|-the 
plaintiffs, namely, the present respond- 
ents, was two-thirds, The appellant 
pleaded that jhe was,, apart from|-the 


question of the title béing found in . 


the parties, the sole tenant of the entire 
land in suit, and, therefore, 'he' waa 
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not liable to be ejected, his possession A 
being lawful. The "respondents! case 
was that the lands were the khud-kasht 


“of the parties and the entry of the 
‘appellant's name as a tenant in the 
village papers, was a fictitious one. , In 


accordance with ‘the provisions of sec- 


_ tion 202 of the Agra Tenancy’ ‘Act, the 


learned Subordinate Judge referred the 
appellant.to the Revenue Court. The 
sult out of which the ‘present appeal 
has arisen was accordingly instituted 
by the appellant in the Revenue Court, 
The respondents pleaded there, that the 
entry in favour of the appellant as a 
tenant was fictitious, and that, if there 


“was a tenancy, both the parties ‘were 


entitled to 
the 


it. , They futther took 
plea that ‘the Revenue Court had 
no juriédictior to entertain the suit. 


“The, learned Assistant ‘Collector ‘held 


that he had jurisdiction; the case having 
been'ieferred to him by the Subor- 
dinate Judge, He furthèr'leld'that the 
appellant was an’ occupancy ‘tenant of 
the lends, holding under the entire 
body of.propriétors, : 

The ‘respondents being dissatisfied 


' with the decree of the Assistant Collector 


lodged’ an appeal before the’ leatned 
District Judge. There it was'contended 
for the" appellant that the appeal lay ‘to 
the Commissioner &nd,not to the District 


. Judge, The learned ‘District Judge held 


that he had jurisdiction to hear the 
appeal, and, accordingly, entertained the 


“appeal, and “in the result’ dismisséd the 
, suit of the appellant as instituted in 
` the Revenue Court, 


Tn this appeal only ‘one point has 
ben urged; namely the learned Disttict 
Judge had no jurisdiction to entertain 
the appeal, and 'the entérfainment of 


“the appeal by the District Judge was 
‘entirely .against “the “entire ‘schéme on 


which section 202 
has been based EE 

I think this contention of the learned 
Counsel ‘for the’ appellánt is ‘sound, 


of thé “Tenancy Ast 


‘Before proceeding further I may point 


out thè anomaly that would arise: by the 
learned District Judgé entertaining the 
appeal, The original suit before the 
learned Subordinate Judge is still 
pending, ,ltwwill have to be desided 
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that there was no apreal to 
` this Court) according to the decision 
of the learned District Judge. Then 
there would be an, appeal to the District 
Judge. Thus the learned District Judge 
would be hearing two appeals from 
diffefent Courts on the same subjact. , 


The learned Counsel for the reepond- . 


"ente relied on section 177 p cf the 
Tenancy Act and contended that an 
appeal did le to the District Judge 
under the provision of law. Buti was 
with the object of settling questions 
of jurisdiction that the provisions of 
Ohapter XIV of the Tenancy Act were 
enacted, and there is no force in this 
contention., ' 

Tf we assume, as we must assume for 
the present, that the learned Subordinate 
Judge was right in directing the appel- 
lant to obtain a declaration fon the 
Revenue Court as tohis status as a tenant 
the only Court to which an appeal would 
lie from the decision of the Revenue Court 
would be a superior Revenue ‘ourt, 
namely, the Court of the Commissioner. 
This is expressly laid down in sectien 202 
of the Tenancy Act itself. It sara in 
clause (2) that the Civil Court would 
dispose of the suit in accordance with 
the ‘final decision of the Revenue 
Court of first instance or appeal cs the 
case may be. Clearly it was neve- con- 
templated that once a case has been 
properly referred to the Revenue Court 
an appeal from the Revenue Court vould 
come to the Civil Court. ; 

Tf, however, it be the case that the 
learned Subordinate Judge was yrong 
in referring the appellant to the Revenue 
Court, the question can be raised again 
by ,way of appeal against the cecree 
that will be passed by the learned 
Subordinate Judge in accordance with 
the decision of the Revenue Oourt. That 
remedy, if necessary, against a vrong 
decision of the Civil Court as tc the 
applicability or otherwise of section 
902 of the Tenancy Act is still open.  ' 

In my opinion the learned District 
„Judge was in error in assuming zuris 
diction. I, accordingly, allow the appeal, 
set aside the decree of the Court kelow 
and direct the learned District Judze to 
‘peturn the memoraddum of appeal: (when 
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“the record is received in his Court) to'the ; 


respondents for presentation to the proper 
Court. The respondents will at all events 
py the costs of the appellant in the 
istrict Judge's Court and in this 
Court. Costs in this Court will ‘include’ 
Counsel's fees on the higher scale. . 
K. 8. D. _ Appeal allowed.; 


CALCUTTA HIGH COURT. 
: APPBAL FROM APPBLLATH DEOREB 
~ ^. No, 521 op 1922. > 
June 16, 1924. i 
Present: —Mr. Justice Ohakravarti. 
HARISADHAN PATARI—PLAINTIFF— 
e APPELLANT . 
VETELE 
DINANATH BANERJEE. AND ANOTHER 
—DRFBNDANTS— RESPONDENTS. 
Cw Procedure Code (Act V of 1908), O. XLI, 


r 31—Apoellate t, what contain — 
Adverse user by s 
It ig demrable in appealable cases that the 


Courts to dispose of the cases finally and" 
ATEN and expenses of a remand, |p’ 
co heat 

The occasional “user by trpspaaser of land 
cannot extinguish the title of the rightful owner, 
unless the possession of the trespasser is open, 15 
e in extent and continuity and sọ forth. 


ool pr " < 
Basanta Kumar Roy v The Secretary of .State 


_important pomts in order to enable the Appellate 
"thus 
|p" 320, 


- for India, 40 Ind Cas 337, 44 I 'A 104, 1P L. 


593, 33 M L J 505, 210 W N 642, 15 A'L. 
J 398,25 O L J 487, 19 Bom. LR 480, (191 
"M. W N 482, 6L W 117, 22M. L T. 310, 44 C. 


858 (P C ), referred to ; 
Appeal against the’ decree of the Sub- 
: Judge, 4th Court, 24-Parganas, dated the 
14th September 1921, modifying that 
-of the Munsif First Court at A lipur 
dated the 28th of June 1920. ore 
Babus Tarak Chandra Chakravarti and 
Profulla Chandra Chakravarti, for the 
Appellee. | n 
abu Mrityunjoy Chatjapadhaya, for the 
Respondents. : i 
JUDGMENT,.—This is an appeal by 
the plaintiff and arises out' of'& suit for 
khas ssion after declaration of the 
plaintiff's title to-the land in swt. ~The’ 


$ 
bas 
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plaintiffs case is that the land in suit 
consists of two plots with an` inter- 
“mediate plot which belonged to defend- 
ant No.1, that the landin suit together 


with other lands originally belonged to. 
one Dwarik Patan which he held under’ 


a registered rengar executed by him 1n: 
the year 1296 B.S. at a jama of Rs 38 
odd, that Dwarik Patari made a gift of 

‘the jama lands to the plaintiff in 1818 
and that the plaintiff let out the land, in 

“smut to ‘one Badhan Patari who; was 

dispossessed by defendant No. 1 in 1319. 

The present suit was brought against 
defendant No. 1 and ohe- Ohehiroo as 

defendant No. 2 to whom the defendant 

No. 1 let out the lands in 1319. Ohehiroo 

filed a written statement alleging that 

he held the land originally under Dwarik 


and that in 1819 he was induced by de- 


fendant No. 1 to execute a kabulsyat, in 
his favour, but the land, he seid, really 
belonged to the plaintiff. Defendant. No; 1 
denied laintiff's title and the disposses- 
sion alleged by him. Defendant No 1 
further alleged that thẹ two plots in 
‘dispute together with the intermediate 
"plot really formed one plot and formed 
“part of the. j 
the ,cemindar, 


The Munsif raised a number of issues; - 


but the main issues were two, and ‘they 
- Were;— 5 : 
- (3) Is the plaintiffs claim barred'by 
limitation ? “and - 
(2) Has the plaintiff any title to the 
land in suit as alleged in the plaint P 
The learned Munsif in an elaborate and 
carefuljudgment discussed the-question 
of the plaintiff's title and the title of the 


defendants and'found in favour of the. 


‘plaintiff. He decided the question ‘of 
imitation also in favour of the plaint- 
iff Although the learned Munsif found 
these issues in favour ofthe plaintiff, he 
gave him a decree only for declaration 
of title but refused 'to give khas posses- 
sion on the ae „that the tenancy of 
‘the tenant S D with whom the plaint- 
iff settled the.land in 1318. was still 
‘subsisting and, therefore, the plaintiff 


‘was not entitled to khas possession of: 


‘the land. Both parties appealed separate- 
ly before the Subordinate Judge, ' ' | 


| 
| 
| 


.&nd was, therefore, 


ama held by him under, 


The 'Bubordinate: Judge without. de- , 
ciding the question of title which was 
also in appeal before him by defend- , 
vant No. l, decided . the case on ,the 
questaon of limitation and digmissed the 
suit holding that the plaintiffs suit was 
barred by lumitaetion. Plaintiff has 


.brought this appeal against that decree 


and ıt was contended on his behalf by the 
learned Vakil who appeared for him that 
the judgment of the Teamed Subordinate 
Judge was erroneous, because first the 
questions of title and limitation were so 
intimately connected that the learned 
Subordinate Judge's judgment on the < 
question of limitation alone was not 
based’ on the whole of the evidence 
wrong; secondly, 
that the findings of the learned Sub- 
ordinate Judge were based upon 
a misapprehension of law and fac 

and were not sufficient for the disposal 


-of the question of limitation; thirdly, 


it was contended that the learned Munsif 
in discussing the question of title had 
referred to an exhibit which was a 
kobala in favour of the defendant by 
one Chitra Dasi in which there was a 
clear &dmission:in the year 1910 that 
the plaintiff's predecessor Dwarik was 
the owner of the land in suit which 
was stated as one of the boundaries of 
“the plots conveyed ‘by the kobala in 
favour of the defendant. The land, in 


"guit was described as ‘Dwarik's land” and 


Patit. The learned Subordinate Judge, it 
was argued, was in error in not referring . 
at all to that document and thereby 
excluded very material evidence from 
his consideration in, the, determination 
„of the appeal. The learned Vakil who 
appeared for the respondent, although 
he frankly admitted that the judgment 
of the Paporit Judes was not véry 
satisfactory, still contended that there was 
a finding which shows that the suit was 
barred by limitation. After hearing the 
learned Vakils for the parties and' after 
.& ‘very careful consideration of the judg- 
ment of the learned Subordinate Judge 
I am of opinion that there has not been 
a proper trial of the case by the Sub- 
.ordinate Judge. Ithink that the omis- 
sion of the learned Subordinate Judge 
to con&ider' the question of title " and 
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diced the trial m this case. The e udicial 
. Committee of the Privy Council end this 
"Court also have repeatedly poirted out 
“the desirabilty in appealable cases, of 
‘the Oourte' pronouncing; their opinion 
“on ali umportant pointé in order tc enable 
: 'the' Appellate Courts to dispose of the 
“eases finally and thus avoid delay and 

‘expenses ot a remand. In this connec- 
"tion it should, also be borne in mind that 

O. XLI r. 31 of the Code of Civil 
' Procedure provides that the judgment of 

the Appellate Oourt should state the 

poitits ‘raised in appeal and tha deci- 

‘sion’ upon those points and the reasons 
‘for the, decision. There is no reason 
“why this important rule should >e ordi- 

ngrily ‘departed ‘from’ In the present 
‘ease the, question ‘of limitation was in- 
‘timately, mixed up with the cuestion 

of title The'evidence is dirécted against 
‘Hoth the ‘points Thé judgment’ of the 
learned Subordinate -Judgé gives no in- 
dication that,he had considered the very 
'impórtant and large body ‘of evidence 
‘both oral and documentary which were 
on the record in support of the cases 
of the réspective ‘parties If the Appel- 
"late Court had considered the evidence 
and acéépted the evidence on behalf of 
the plaintiff’ so “far as' title is corcerned, 
it might. well be that he would have 
takeh the same view ‘of the question of 
‘possession ‘on behalf of the plaintif ds 
"the léarned Munsif did. In discussing 
the question oftitle the learned Munsif 
'poinite out ‘that defendant No. 1 admit- 
"ted tho title of Dwarik in the kobala 
‘which I have already, mentionsd and 
‘also that defendant No. 1 became a wit- 
ness to'the Will of Dwarik by which he 
disposed: of the land in suit, as his 
own property. Defeadant No 1 sried-to 
“explain away his conduct with reference 
to this document, but the learned 
Münsif refused to accept hus explanation 
“and held that defendant No. 1 admit- 
ted the titlé of Dwarik. The learned Sub- 
‘ordinate Judge bas not referred to this 
important ‘evidence. It 15 clear to my 
mind that” the judgment ofthe Subor- 
“dinate Judge is not” based upon “the 
whole of'the evidence in the cage, - 
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the evidence adduced by both the par- ` 
~ 7 ties'on thatpoint hasvery seriousl? preju- 
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Then the judgment of the learned 
Subordinate Judge on the question of 
limitation is also cleaily defective. All 

“that the judgment amounts to ‘is that 
the plaintiff has failed to prove that he 
‘was in 
within 12 years of the suit The learn- 
ed, Subordinate Judge does not’ even 
say that the defendant was in possession 
‘or when his possession really began. 
The First Court found that the title 
, was with the plaintiff. The- learned 
Subordinate Judge, therefore, when con- 
' sidering the question of limitation should 
have assumed that the title was with 
the plaintiff. In considering the ques- 
tion of possession of land like the land 
‘in ‘suit, various matters should be con- 
sidered According to the plaint, Dwarik, 
"except for the short period that the 
“land was khas, . possessed those lands 
through tenants'of whom Chehiroo was 
one The defendant also Claimed 
Ohehiroo as his tenant If Ohehiroo was 
Dwarik's tenant, the mere non-payment 
of rent by a tenant or non-redéipt of 
rent by ‘the landlord would’ show that 
the plaintiff ‘thé rightful owner was not 
in possession. It was essential to con- 
sider who was tenant in possession of 
the land, and also when, if at all, such 
- tenancy was terminated. Then again the 
land in suit appears to be what is 
called Bastu land and such lands unfenc- 
ed as they arein the villages, usually 
remain vacant and the only act of posses- 
sion as is usual and as was suggested 
in the present case, was occasional 
cultivation by broadcasting of pulses. It 
was necebsary to enquire who was in 
occupation and on whose béhalf. The 
Occasional user by a trespasser of land 
cannot extinguish the title of the right- 
.ful- owner, unless the possession of the 
trespasser i8 open, is adequate in ex- 
tent and continuity and so forth. . In 
this connection see the case of Basanta 
Kumar Roy v, The Secretary of State 
“for India (1) Here the land was describ- 
zed as patit in the Schedule of the 


(1) 40 Ind Oas. 337; 441 A 104; 1P. LW, 

L J 50, 310. WN. 642, 15° 
L. J; 487, 19 Bom. L'R 480, "(191 
6 L. W, 117; 2.3L, T,'310, -44.6. 


ie} 
N 488; 
0) ^ 


session by receipt of fent' 
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plaint and was also described as poit, ' 


in the conveyance of defendant N o, 1 and 
the plaintiff expressly drew the 'atten- 


tion of the .Oourt to this fact by a .: 


'petition No notice, of this fact' wes 
taken “by thé ,Subordimate , Judge in 
discussing the question of the plaintiff's 


possession. It 18. unnecessary for meto, 


discuss, what patet really means in the 


present case. Possibly 4t. meana- that, 


when. the lands were not in the aetval 
occupation ofa tenant no ,particular tse 
was made of the land by anybody ‘On 
these grounds I think that the judgment 
of the Subordinate Judge on the ques: 


of the present case is not sufficient, or 
satisfactory The result isthat the jucg- 
ment and decree of the Subordinate Judge 
are get aside and the case is sent back 
to the lower Appellate Court for a 
re-trial-of the appeal according to lew 
If the plaintiff is found entitled to 
succeed,.in these circumstances of the 
case, he should get khas possession. 


The plaintiff is entitled to the costs of _ 
this appeal and thé other, ‘costs "will 


abide the result. ü , NE 
A, B. Appeal allowed, case remandec., 
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ALLAHABAD HIGH COURT. 
STAMP REPERENGE IN F. A. No. 513 oE 


July 10, 1924, ` 
Present. —Mr. Justice Daniels. 
BAIJNATH DAS—DEFBNDANT— ' 
' “APPELLANT Jj Ev? 
g versus 1 
BALMUKAND-—PLAINTIFF—HESPONDBET. 
- | Court Fees Act (VII of 1870), Sch I, Art :— 
Orm Procedure Code (Act V 0.1908), e 47, Lhe 
` Restitution order— Appeal valorem Court-fes. 
An appeal from an order passed on an appli- 
cation for restitution under section 144, Oril 
Procedure Ocde, must be stamped ad valorem 
under Article 1,’ Schedule I of the Court Fees -act 
as an appeal from a decree and cannot: be filed 
as en’ ap from-hn order ın ‘execution of a 
decres with a fixed Court-fee stamp 
An order under section 144, Oivil Procedire 
Code, 1s not an order in “erecution falling under 
gection 47, Civil Procedure Codo, 


21 


INDIAN dastis,” | ae 


- of ‘any. doubt. 


E 


er PE cec Sh 


Reference under section 5 of the Court 
Fees Act. - '. ex f 4 
Mr. P. L. Baneryi, for the Appellant. 
The .Government Advocate, for the 
Orown'* mg. DENT 


JUDGMENT.—The question for 
decision in this reference 18 whether an 
. appeal from an order passed on an appli- 
cation for restitution under section 144 
of the Civil Procedure Code ‘requires to 
be stamped.ad valorem under Article 1 
Schedule 1 of the Court Fees Act as an 
appeal from a decree, or can be filed as 


on &'Court-fee of Rs 2. The suit out 
of which the reference arises was one 
, claiming a declaration that the plaintiff, 


Was’ an owner ın possession, of a house, 


which ‘had, been sold in execution and 
bought “by the ‘defendant-appellant. 
The first.Court dismissed the suit. In 
appeal the suit was decreed for a one- 
third share in the house’ The’ defend- 
ant had ‘obtained possession. of. the 
entire house under the Trial Court's, 
decree. The order under appeal has 
granted the plaintiff possession of a one- 
, third,m the house by way of restitution. 
The appellant's case is that the plaintiff 
could only obtain possession of his  one- 
third share 
tion. 


t 


O . 8nappeal. from an order in. execution , 
tion of limitation in the circumstances, 


by means of a suit for parti-' , | 


' The question of law does not admit: 


'and 
decrees by section 2 of the Code. In 
the absence of any provision to the conb 
‘trary appeals from decrees require to be 
‘stamped ad-valorem. The fee payable on 
appeals under section 47 would be ad 
valorem, but that it has been. specially 
reduced by the Governor 'in' Council 
by Notification No» 1231/VIT of the’ lith 
October 1923 under the powers conferred 
by section 35 of the Court - Fees Act 
&s amended by the Devolution Act of 
1920. No similar , reduction has been 
made in tho'case of appeals under. section 
1 ‘ A $ a A 5 X 


. In order to claim ‘exemption from an 


Orders under sections 47^. 
144 ,are expressly declared to- be 


ad valorem fee the objector is compelled ' 


to argue that all orders under section 144 


are orders in execution falling also under 


1 
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section 47. There was at one time some 
difference of opinion even in this Court 
as to whether orders under section 144 
were to be treated as orders in execution, 


and the objector is able to cite one deci- . 


Bion, Gokal Prasad v. Ram Devi (1), in 
his favour, but the opposite view is now 
generally accepted and has been adopted 
by this Co 

and Ram (2), and Bry Laly Damodar 
Das (3), and by the Patna High Court in 
. an elaborate Full Bench decision in 
Balmukanda Marwarvv. Basanta Kumari 
Dasi (4).-The question has usually 
arisen with ireference to limitation 
whether an application would be barred 
if it falls under Ait. 181 of the Limita- 
tion Act but in time if it can be traced as 
an application for the execution of a 
decree under Art 182 The principle 
of theso decisions is equally appieable 
to the question of Court fees. ' 

An application under section 144 15 no 
doubt one which carries óut the intention 
ofthe Appellate Court's decree, but it 
does not directly execute that decree. 
Whatit does is to undo an execution 
wrongly granted b the Court 
below. In this case the High Court's 
decree was a declaratory and could only 
have been executed‘in respect of costs. 
‘The appellant must, therefore, stamp his 
appealad valorem As only,one-third of 
the house is really in dispute and not the 
entire house, he asks leave to amend his 
valuation so as to correspond wizh the 
matter in dispute. He is permittad to do 
this. ' The Court fee on the amended 
valuation (the value of one-third of the 
house) must be made good within two 
months of this date, failing which the 
appeal will be put up for orders of rejec- 

< tion. : 

It is unlikely that the omission of 
orders under section yt from the notifi- 
cation referred to above .was due to 
deliberate intention. The exemption of 


(1) 63Ind Oas 513, 19A'L' J 771; 3U PiL. 
R. (A) 126 

(2) 96 Ind Oas 144, 20A L J. 226; 4k A. 407; 
(1928) A 1 R (A) 228 

(G) 68 Ind 545, WAL J 456, 4U P. 
L. E. (A ) 74, (1982) A 1 R (A) 258, 44 A. 655 

(1) 78 Ind. Cas, 200, 3 Pat 371, (1024) Pat! 33, 5-. 
P. L. T, 145, BEF 
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ourt in two cases, Jiwa kam v. ' 


the Code of 1882 was in force. Under 
that Code, section 583, an application by 
way of restitution was treated as a pro- 
ceeding in exegution and -there was no 
need for a separate notification under 
the section corresponding to the present 
section 144 It is probable that if the 
matter is brought to the notice of Govern- 
ment, Government will not consider it 
desirable to impose an ad valorem fee on 
a party who is merely asking. the Court 
to right a wrong unintentionally done by 
the Court itself I direct that a copy 
of this judgment be forwarded to Govern- 
ment with the suggestion that the 
provisions of paragraph (4) of the notifi- 
cation should be extended to' appeals 


` from orders under section lid. 


8. D. Reference answered. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDRAR No. 343 or 1922. 
May 8, 1924 


Present :—Mr, Justice Pearson and l 


: Justice Graham. f 
“ HARIPADA HALDAR AND OTHERS 
—JUDGMANT-DEBTORS— APPELLANTS 


versus 
BARADAPROSAD ROY , 
OHOWDHURY-—DszogaE-HOLDER AND 


scope of—Hent ale wm executton—Appli- 
cation T set ande sale— Bengal Tena: Act 
(VIII of 1885) s 173—Lamuation—Legislation, 


icy of . | 
Article 108 of Sch I to the Limitation Act is 


quite geneial in its terms and governs all applica- 
eos have an execution sale set aside 323, 

An application under section 173, Bengal 
Tenancy Act, is cognizable under section 47, Civil 
Procedure Code, and 18, therefore, governed by 
168 af Sch Ito the Limitation Act.[p 324, ool. 1] 

Chand Monee Dasya v Santo Monee Dasya, 
10. W.N 534, 24 O 707, 12 Ind Dee (x 8) 1140, 
followed 


Chandrama 
Ind. Oas. 209, 

The policy of the ture ig that questions 
anging in execution should be brought before 
the Courts and decided without the least possible 
delay. [ihid] an ; 


Rai v. Maharaja of Dumraon, 38 


[04 ^ 


appeals under section 47 from an. ad : 
valorem fee dates back to a time when’ 


Art. | 


r 


~ Hemendra Chandra 


n 
io 
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Sotish Chandra Kanungo v Nuhi Ohandia 
Dutta, 54 Ind Cas 431,48 O 975 atp 977, fol- 
A à 
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Appeal against the order of the Second ` 


Additional District Judge, 24-Parganas, 
Pa the 8th .of June 1922, affirming 
at 


of the Munsif, Fourth Court: at: 


Diamond ‘Harbour in the District of' 


24-Parganas, dated ‘the 26th of May, 
1921. . . p 


Babu 


Hiralal Chakravarty, dor the, 
“Ap ts. : zi 


abus Surendra Chandra, Sen’ and, 
Sen, for the Decree- 


for 


-holder Respondent. ] 
Babu Manmatha Nath Roy, 
Respondents Nos. 5 and 6. 


JUDGMENT.—This 
directed 
ditional District Judge of the 24 Parganas 
confirming the order of the Munsif, Fourth 
Court, Diamond Harbour, dismissing an 
application for setting aside a ‘sale in 
execution of a rent decree The judg- 


appeal is 


‘on behalf ‘of 


- was one under section 173 of 


“gas 


Hari Pada Haldar and óthers then filed ^ 

the second appeal. AE 

A preliminary objection has been taken 

the respondents to‘ the 

appeal, firstly on the 

‘far as the applicatran 
e Bengal 


either in 


'"hearing'of the 
ground that in so 


Tenancy Act, no appeal lies 


‘this: Court or in the Court of first 


= 


nt an order of the Second Ad- : 


ment-debtor applicants, ‘now appellans, ; 


with a large number of co-sharers held 
under the decree-holder -Barada Prosad 
Roy Ohowdhury a chak comprising an 
area of 147. bighas bearing a-yearly 
rental of Rs. 183-12. The said Barada 
Prosad sued the tenants, the -Applicants 
and their co-sharers for arrears.of.rent and 
obtained a decree on the 28th ‘Au 
1917. The decree was in due course put into 
. execution on the 18th January, 1918, and 
the chak in default being put up to sale 
was purchased by one Jadu Nath Sarma 
on the 2nd. July 1918; The judgment- 
debtor Haripada and others à 
ed to have the sale set aside and assail- 
ed both the decree and the sale on 
various grounds. One of the points for 
determination was whether -the applica- 
tion was barred by limitation,.and the 
finding of the Munsif was that - the 
case was governed by Art.-166 of the 
Limitation Act, and that the application 
„was time-barred, and . he ‘accordingly 
diemisssd it with costs. On appeal the 
learned Additional District Judge con- 
firmed the decision of the Munsif hold- 
ing that Art. 166 and not Art. 181 was 


applicable to the case, and dismissed the , 


appeal with costs. The judgment-debtors 


Ten 


"Joinder of parties, 


‚tion was barred by 


71918, and the application for 


:90 days, 


appeal; and secondly that the appeal’ 
is not competent by reason of ñon- 
the heirs and legal. 
representatives of one of the reg- 
pondents No. 10 Annoda (haran 


| Haldar nothaving beet brought on to 


the record. We do not think it is neces- 
sary to go into these matters because we 
are satisfied that the appeal fails upon 
the. merits. On the merits the sole point 
for determination is whether the Courta 
‘helow have rightly held that the applica 
limitation. The exe- 
place-on the 2nd July , 
, settin 

aside the sale was made in August 19 

t.e, Bome- two years later. Under 
Art. 168 the penod of limitation is 
whereas under Art. 181 it 


cution sale took 


‘is three years. Ifthe former is appli- 


en appli- | 


‘cable the application was clearly time- : 
barred,. while if -Art, 181 . 
was within time. In our judgment the 
Courts below haverightly held that the 
case 18 governed by Art. 166. The 
rulings which have been referred to in 
support of the contrary view, Chand - 
Monee Dasya v: Santo Monee Dasya (Dand 
Chandrama Rai v Maharaja of Dumao 
a were decided under the Act as it 
ormerly stood before the passing of the 
present Limitation Act when 166 


applies it 


‘was restricted to a particular class of 
, applications. That 


; article 8s now 
‘worded is very much wider and is 
quite general in its terms governing all 
applications to have an execution sale 
set aside. Indeed it is arguable having 
regard to' the extremely wide wording 
of the article that it covers the case of 
applications made under section 173 
of the Bengal Tenancy Aot. But, be 
that as it may, it is clear thatan appli- 
ug 10 W.N 534, 31 O. 707, 12 Ind, Deo, (S. &) 
(2) 38 Ind. Ces, 209, : ' 


m 


` 
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cation under section 173, Ben "When a plaintiff is dispossessed otherwise than 
Tenency Act, is co isable under in‘ due cours of law end wishes to take the 


section 47, Code of Civil Procedure [see 
Chand Monee Dasya v. Santo Monee Dasya 
(1) relating to section 244 of the Old 
Civil: Procedure Code], and that being Bo 
the operation of . 106 wil be 
attracted. This view accords moreover 
with the fitness of things as it 18 
manifestly anomalous that the period 
of limitation for setting aside a sale 
under the Bengal Tenancy Act should 
beso longas three years, whereas under 
the Codeof Civil Procedure it should 
be only 30 days. As pointed out in 
Satwh Chandra Kanungo v. Nishi 
Chandra Dutta- (3) the  polmy .of 
the Legislature appears to be that ques- 
tions arising in execution should’ be 
brought before the Courts and -lecided 
with the least possible delay. In the 
resent instance nearly two years elapsed 
Petore the application was made. 

For tbe reasons stated the appeal 
in our judgment fails ‘and must be 
dismissed with costs. Hearing-tee two 
gold mohurs.  : | 

An application is also made under 
section 115, Civil Procedure Code, in the 
alternative. Inasmuch as, we have dispos- 
ed of the appeal on the merits it is not 
necessary ~ to pass. any order under 
section 115, divil Procedure Code. 

A l disrmaesed. 


K. 8. D. 
(3) 54 Ind, Cas. 431; 46 O. 075 at p. 977. 
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ALLAHABAD HIGH COURT. 
Szoonp CIVIL APPEAL No 1521 oF 1922. 
June 18, 1924. : 
Preseni;—Mr. Justice Suluiman and 
Mr. Justice Kanhaiya Lal. 
GANESH RAI AND OTHSRS—DEFANDANTE 
—APPRLLANTS 


g x veraus 
. BHUSHI RAI—PLAINTIFF—RESPOND- 
Š : 


NT. - 
Specific Relef Act (I of 1877) s 9—Benefit of 
ee ole to s taken—Possessian an bass of 
title, nt for—Farlure to alabuh title—Decres 
possesston, whether can gwen—Occupanou 
d elaina - Mortgage, whether legal — Ditpossessed 
mortgagee, suit by-—Section, whether applies, 


- apply to a suit by a 


' tives, he would be entitl 
session of the'occupancy holding or’ to 


benefit, of section 9 of the Specific Relief Act, , ; 
he ought to institute his suit on ‘that ground ' 
alone and not on title, [p. 326, col 1]: . 


Therefore, whenea plaintiff sues for possession ' 
onthe bamsof a title and ‘faleto’ establish’, his ^. « 
title, hig'suit for possession based on title cannot, , -: 
be converted into a suit for on under ` 
section 9 of the Specific Relief Áct, and & decree , 
for possession cannot be granted to him under 
that section [p 326, col zu 
Lachhman v Shambhu 7 Ind. Cas 495, 33.- 
A 174, 7 A L J 1078, fol 5 x 
Pal Ahw v Asghar Husain, 10 Ind Cas’ 145,8 
A. L J 404, referred to * : es Wier 
Section 9 of the Bpecific Relef Act does not * 
dispossessed mortgages, 
for recovery of lon and in the alternative 
for 1ecovery of mortgage-money [thid ] . 
Second appeal from a decree “of the. 
District Ju Be Ghazipur, dated thé 8th ^ 
September 1 29, mart i "a 
Mr, Mangal Prasad ' Bhargava, for the 
Appellants. MN E : 
. Mr. U 8 Bajpai, for the Respondent. : 
' JUDGMENT.—The question’ for 
‘consideration in this case is not one free 
from difficulty.. On the 13th June 1908 


. Tilak Rai, Ganesh Rai and Mahabir Rai 


borrowed Rs. 160 from Bhusi Rai, the 
plaintiff-respondent, and mortgaged with 
ión certain < occupancy plots. 

here was, an agreement that in’ case 
the mor was ejetted from the oecü- 
paney holding or from any portion there- , 
of by any act‘on’the part ofthe mort- 
gagors or his'heirs or legal representa- 
to claim pos‘ 


recover damages at the rate of 10 maunds 
per bigha from the date of his ejectment, 
orto recover the entire money due to 
him with 1nterest at the rate of 2 percent 
per mensum from the date of his eject- , 
tment tall the date of realisation from the '' 


' person and’ the other property’ of the’ 


mortgagors, including two houses speci- 
fically described in the deed: There was 
a further covenant that the occupancy 


‘holding and the two ‘houses’ aforesaid 


shall be deemed to be “mortgaged and. 
hypothecated for the repayment -of the 
money secured by the ‘mortgage. '. The 
occupancy holding in question was, situ- 


. ated inChak Abdulla Khatib alias Mauza 


Raziapur The houses in’question werg” : 
situatedin Balapur, . Weg putes 


. money due thereon, inclydin 


, the defendants wrongfully 


further praye 


: mortgag 


ba 
i 
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On the 16ih February 1910 à -deed le 


further charge was executed for Rs, 99-15 
which provided for the repayment of the 
interest, 
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p 


at the time of the repayment of the above , 


mortgage and also mentioned that the 


occupancy holding and one of the houses : 


shall stand mortgaged ang hypothecated , 


for the above amount. 


. On the 5th` October 1910 .. there (was, 
. *& second deed-of, further charge executed 


for Rs,49-15 couched'in almost identical 
terms, with: this difference that the house 


hypothecated for the repayment of the, 


monéy due on that deed. was the other 
of the two houses. : j 
The allegation of the plaintiff was that 
he was placed in'possession of the mort- 
gaged holding and ,that in 1328 Fasli 
lly interfered 
with his-possession and, removed' the, 


bajra crop, whith he had sown over the, 


mortgaged land. The plaintiff accord- 
ingly sued for a decree maintaining his 


-possession as a mortgagee over the occu: 


pancy plots in’ question with "the Arhar 
crop standing on a portion of it. He 

that'in case he was found 
to be out of possession, such possession 


may beawarded to him. In the alter- > 


native he ‘asked for the recovery of the 
money' due on the mortgage and deeds 
of further charge by the sale. of the 
houses mortgage 


He also claimed the . 


price-of the crop, which Was alleged to ' 


‘have been sown ‘by him ‘and wrongfully 


cut away by, the defendants. E, 


The defendants contested the claim’ on ' 


various grounds. Their:plea was that 
the mortgage’ and deeds of further 


_ charge were fictitious and without con- 


sideration, that they did not give posses- 
sion tothe plaintiff over the -disputed 
plots, that the crops standing ‘thereon 
had been sown and cut by them, and, that 


,the plaintiff was not’ entitled to" get’ 


possession of the holding or to bring,the 


mortgaged houses to sale, © ' , m 
. The Court of. first instance dismissed 


the claim, holding that. as, the mortgage 
of an occupancy holding was legah the 

of. the houses could mot. be 
enforced, because. its enforcement. lwas 
inter-dependent on the failure "ot! the 


- mortgage: of. the: occupancy. holding. 


i 
t 
E 
e 


':gale of. the” houses 


r ' 


"nh 
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The lower Appellate Court, however, was - 
of opinion that although the mortgage 
of an occupancy. holding was illegal, the 
mortgagors: could not oust the mortgagee 
by force: after he had already obtained 
possession without repaying: the mort- 
ge-money.' It then asked the Trial 
ourt ‘to determine, whether the plaintiff 
had obtained possession under the mort- 
‘age in’question and when he had been 
eei The finding of the Court 
of first instance was that the plaintiff had 
remained in continuous possession of 
the mortgaged holding till 1326 Fash 
and that he was subsequently ousted by 
the defendants who took possession of 
the bajra crop sown by the plaintiff on a 
portion of the mortgaged holding, worth 
Rs. 15. The finding of the lower Ap- 
pele Court was that the plaintiff had 
een dispossessed less than six months 


“before the institution of the suit and that 


onthe ground of equity he was entitled 
to a decree for possession. of the occu- 
pancy | holding unless the mortgagors 
were willing to repay the mortgage- 
money: It proceeded accordingly to ` 
give the plaintiff a decree for possession 
but omitted to consider whether the 
plaintiff was entitled. to a decree for 
‘damages on account of the crop said to: 
have been cut away by the defendants. 
or whether the other crop which is said 
tothave existed on the date of the suit 
was still existing on the spot or had been 
removed. - | 


There “can be no question that the 
mortgage of an occupancy holding: was 
‘illegal. ‘The only matter. which requires 
‘consideration is whether in that event 
the plaintiff is entitled to get back pos- 
session except by a suit brought under 
section 9 of the Specific Relief-Act or to 
sue for the recovery of his money by the 
The suit was not 
‘brought under section 9 of the Specific 
"Relief Act. In fact if it’ had been 
brought no appeal from a decree passed 


“in such-a suit could have been mam- 


tainable. As has been pointed out in 
'Lachhman* v Shambhu Nath (1) where 
a plaintiff sues for possession on the 


(1). Ind, Cad, 496, 33 A, 174; T A, L-J, 1078, 


| 
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~ . basis of a title and fails to establ sh his 
title, his suit for possession baed on 
. title cannot be converted into a anit for 
pud under section 9 of the Specific 
elief Act, and a decree for possession 
cannot be granted to him under the latter 
rovision. In Pal Ahr v. Asghar 
uaüin (2) where certain property mort- 
gaged by the defendants, as if ^t were 
&fixed rate tenancy, was sold ar such 
and purchased by the plaintiff woo re- 
mained in possession for a tims and 
afterwards the plaintiff was dispoesessed 
by the defendants, who were found to 
have been occupancy tenants, it wes held 
that a suit for the recovery of possession 
by the plaintiff was not maintainable 
in ns much as the holding wes ar occu- 
pancy tenancy, a mortgage or sale of 
which could not be recognised. “+ was 
further held in that case that when a 
plaintiff is piped otherwise than’ 
in duecourse of law and wishes fo take 
the benefit of section’) of the Specific 
Relief Act, he ought to institute his suit 
on that ground alone and not on tztle so 
that the nature of the enquiry trerein 
may be limited to the questian af the 
immediate right of each party to posses- 
sion . The learned Distriet Judge ob- 
serves that it would amount to enceurag- 
ing the use of violence, if the Court 
refuses to give the mortgagee possession 
in these circumstances. But the mort- 
gagee has his remedy open to hcm to 
seek possession irrespective of his title 
He did not adopt that remed- and 
sought to obtain possession ox the 
strength of his title and in the akera- 
tive for the recovery of the mortgage 
money due on the mortgage sii tho 
deeds of further charge. To such a suit 
section 9 of the Specific Relief Act kas no 
application. . 

The other points raised in the Eppeal 
have not been tried, The apan is 
therefore allowed and the case remanded 
to the lower Appellate Court with a-lirec- 
tion to reinstate:the appeal under itg 
original number and dispose of it 
after determining the other points raised 
in the suit and the appeal ın the manner 
directed by law. Costs shall abiGe the 


,( 10 Ind Org 145, 8 A, D, J, 404, 
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.the vendee 


1 


' [e 
l - D 
result and will include fees on the higher 


e 
K.8 D. Appeal allowed ; 
Case remanded., 


ALLAHABAD HIGH COURT. 
Sgconp Orvin APPRAL No. 265 or 1923 


l : July 8, 1924. AE 
Present: —Mr. Justice Kanhaiya Lal. . ' 
SUKHDEO AND oTHRRS—DEFENDANTS— 
APPELLANTS 
. versus 
RAM NEW AS AND ANOTHER—PLAINTIFF. 
—REsPONDENTS, - - 
Vendor and purchaser—Some interest reserved 


by property sold— Transfer of Property 
Act (IV of 1882), s. 10—Rule against perpetutty— 
Succession 


There 18 nothing to pievent a vendor from ' 


reserving & Certain interest in the property com-, , 


rised in the sale for the benefit of lumself and 
18 lineal male descendants without any power, 
of allenation, subject to the reversion of that 
interest in case there were no male descendants, 
left'to anjoy the benefit of that reservation [p 327, 
cll] ’ i 


The reservation of such an interest does not 
offend, against ‘the rulo of perpetuity or involve 
the laying down of a rule of succession varying 
the-ordinary law On the other hand it meiety: 


amounts to the cutting cf a certain mterest out . 


of the property sold for a limited pw , and 
es fully entitled to the whole, 
when the interest so created dios dut [bad] 


Becond appeal against a decree of 


the Judge, Small Cause Court, exercising 


the, powers of a Subordinate ' Judge, ' 
Allahabad, dated the 17th November 1922 ' 
` Mr. Gulzari Lal, for the Appellants. , 
Mr. Haribans Sahai, for the Respond- 
ents : 
JUDGMENT.—The dispute in this 


. appeal relates to two bighas of mankarm, 


land situated in the village Balakmau, 
which 'appertained to a 9 pies share 
belonging to Ram Oharan. On the 
12th February 1884, Ram’ Charan sold 


his zemindart ‘share aforesaid to Sheo -, 


Narain, his son-in-law, reserving at 
the same time the said two bighas of 
nankar land for his use and for the 


use of his male descendants (aulad khas) 
; without any power.of alienation and free : 


; | 
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from any liability for the -payment | of 
rent subject to the condition that if|at 
any time he had no descendant left the 
land shall revert to the purchaser. | 
Ram Charan accordingly remained jin 
ossession of the said land during his 
ifetime. He was succeeded by his son 


Muazzam Ram, who' djed in the year 


1918 without leaving any issue. The 
laintiffa claim to be the nephews ‘of 


Oharan and their contention. |is. 


that the said two bighas of land had 
been permanently’ exempted’ from the 
sale and that the covenant. restraining 
alienation and providing for the revér- 
sion of the property to the vendee in case 
Ram Charan had no male descendant 
left, was invalid. The defendants are 
the purchasers of the interest of Bin- 
deshri and Rameshar, the nephews and 


legal representatives of Sheo Narain.’ 


The Courts below were of opinion that 
the reservation made in the sale-deed 
was absolute 
the reversion of the land to the vendee 
in case Ram Charan left no male des- 
cendant was void. 


There is nothing, however, to prevent. 


the vendor from reserving &, certain 


interest in the property. comprised in - 


the sale for the benefit of himself and 
his lineal male descendants without any 
power of alienation subject’ to the. re- 
version of that interest in case there 
were no male descendants left to enjoy 
the benefit of that reservation. ‘I'he 
intention of the parties to the deed 
evidently was to have a provision. for 
the maintenance of the vendor and his 
lineal] descendants who were not to be 
char, any rent for the occupation of 
the [and so long as any such lineal 
descendants were in existence and to 
have the rights of the vendee otherwise 
unaffected. The reservation of such ‘an 
interest does not offend against the rule 
of perpetuity or involve the laying, 
down ola rule of succession varying the 
ordinary law On the other hand it 
merely amounts to the cutting of & cer 
tain interest outof the property 
a limited purpose, and the vendee be- 
comes fully entitled to the whole, when 
the interest so created dies out, as has 


happened in the present cage, ,The., 


€ 
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plaintiffs are not’ the lineal descendanta ^ 
of Ram Oharan and are not entitled to 
the benefit of the reservation made in 
This appeal is,, 
therefore, allowed and. the claim of the 


' plaintiffs dismissed with costa here and 


hitherto including fees in this Court on 


the higher scale. ; 
B. D. " Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 106 or 1923. 
: May 22, 1924. 
Present'—Mr Justice Pearson and 
: Mr. Justice Graham 2 
SARAT OHANDRA GHOSE, 
COMMON MANAGER TO TEH ESTATE 
or ,BENI -LAL CHUKERBUTTY 
AND ‘OTHERS—J UDGMENT-DEBTORS— 
, ^ , APPELLANTS 
Py. . Versus 
RAJ KUMAR CHAKRAVARTY 
AND OTHERS—DEORBE-HOLDERS 
—AUUCTION-PURCHASRRS— RBSPONDENTS, 
Bei Tenanoy Act (VIII of 1885), ss 05, 98, 
100— Common Manager—Surt for rent —Execution. 
of decree—- Previous sanction of Dutrict Judge, 
whether necessary `i- i " i 
There 1s no provision in'the Bengal Tenancy 
‘Act which -1equires thé previous sanction of the 
Distnet Judge to be obtained to bring a auit_ 
for rent ‘against a Common Manager or to 
one o deuce obtained in euch suit [p 328, 
col. te a 
Appeal against ‘the.order of the Ad- 


ditionat Subordinate’ Judge, Backer- 


` gunj, dated the 18th'of November 1922, 


affirming that of the Officiating Munsif, 
Second Court, Patuakhali, dated the 19th 
September 1921... - ‘ 

Babu Prokash Chandra Majumdar, for’ 
the Appellants. | ' 
. Bahus Sures Chandra Talukdar and 
Mohendra Kumar Ghose, for the Respond- 


ents 2X 
. dUDGMENT.—This appcà: ia direct- 


ed against the judgment of the Additionat - 


‘Subordinate Jndge of. Bnckergunj con- 


firming an order of the Munsif, Second 
Court, Patuakhah, dismissing an applica- 
tion for ‘setting aside & sale. . . ' 

The only point which has“been urged 
before us on' behalf of the appellant 18 
that, inggmuch: as the decree-holders did 


“ not obtain the previous sanction of the 


District Judge to execute the -decrea’ 


t 
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, * against the Common Manager, the sale 


held in execution thereof was a nullity, 
it being contended that the ‘powers of a 
Common Manager are analogous to those 
of a Receiver and that the same proce- 
dure applies. This argument was advance- 
ed in' the Courts below’ and was, we 
think, rightly rejected Sections 93 to 
100 of the Bengal Tenancy Act relate 
to the appointment of Common Manager, 
and there is no provision which requires 
the previous sanction of the District 
Judge to be obtained to bring a suit for 
rent against a Common Manager or to 
execute a decree obtained in such suit. 
If it had been the intention of the Legis- 
lature to require such | 
be presumed that it. would have been 
plainly expressed. . We cannot reed into 
the Act something which is not to be 
found there, ae : 

The learned Vakil for the appellants 
was constrained to admit that he could 
not find any authority exactly in point 
in support of his proposition, but he 
relied upon the case of Nabo Kishore 
, Mandal v Atul Chandra Chatterjee (1) 
where it was laid down that a sit for 
accounts against a Oommon Manager 
requires the previous ‘sanction of the 
District Judge In the course of the 
judgment in that caseitis said “The 
manager is, in our opinion, Bo far as he 
holds his office and performs his duties 
under the provisions 


appointed by the Court under the i- 
cine of O. XL, r,1 of the Owil Pro. 
cedure Code, and is in our cpinion 
entitled to the same protection, e 
period. during which’ he exercises hig 
: duties within the powers given, to him 
by the Act, as.a Receiver appointed by 
gate Court". 
the object was to.re-open the ace 
fled by the Commor Manager iom fe 
to time before the -District Judge. objec- 
tions to which had been actually made 
before and disposed ‘of by the District 
Judge, and it was, therefore, held that 
as regards items which in the ordinary 
course of the management ought io have 
appeared in the account and which the 
germ one O GRAT a 9, a, 
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sanction ib may ' 


f ler of the’ Act in a: 
position analogous to’ that of a Receiver: 


for the: 


In the guit for accounts, 


[ree 


party was aware at.the time were not in- 
cluded in the account or with due enquiry: 
might have discovered weré not included 
in the account, no suit would lie without 
sanction. The other case in which a simi- 
lar opinion was expressed is'Beni Madhab | 
x Upendra Chandra (2) which was also 
an account suit, and the question related 
to the institution of such a suit 

We are here, however, dealing not with 
an account suit but with an’ execution: 
proceeding arising out of a rent-suit. 
In an account suit there aie’ special 
reasons why such sanction is necessary. 
Those reasons do not exist, the decree 
being merely ‘against the estate’ of the 
Common Manager in his capacity as 
such, and not involving him in any per- 


_ sonal capacity. Furthermore, it is to be 


observed that the decree ont of ‘which . 
the ‘execution proceedings arose, was 


‘passed against the-'Common Manager 


and the Execution Court could not go 
behind the decree but was bound to 
execute ' it ' 

In our judgment, therefore, the Courts 
below rightly refused to set aside, the 
sale. The appeal fails and must be 
dismissed, with costs. We assess, the 
hearing-fee at two gold mohurs. 

K8D Appeal dismissed. 
xs" Ind' Ons' 747, wo LJ: 279, 24 0 W 


cum a 1 


ALLAHABAD HIGH COURT, 


Sacoxp Orvin ApPPRAL No. 1565 or 1922., 


nae i , July 2, 1924, 
Present —Mr Justice. Daniels ana 
, Mr. Justice Neave. 
BUDDHOO alas GULAB DASS 
— DRRENDANT— APPELLANT 
versus ' 
SHEO OHARAN— PLAINTIFF AND 
BHAGWAN DASS—DRFANDANT i 
: |. RESPONDENTS. ' 
Guardians and Wards Act (VIII of 1890), ss. 29, 
31 (#)—Sanetion for sale—Necesnty—Inquiry by’ 


purchaser 
Where a.mortgage 1s made by a certificated 
guardian of a minor with the sanction of the 
ict Judge recorded under section 31 of the 
Guardiang and Wards Act, that sanction is prima 
facte evidence that the transaction 18° justified 
and. ia sufficient to releve the creditor of the 
necessity of making pay inquiry as toits being 
for legal necessity, [p. 328, col. 1] Wy 


1 
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BUDDHOO v. BHBO OHARAN.. ; , 


i | 
16 is the duly . of the’ Court to which an appl- 
cation is made under section 29 of, the Guardians 
and- Wards Act for aera of the sale ormi minor "8 
itself inquiy the 
ecasaary PS for the, ala 
een anda creditor 18 entitled to rely ‘on lan 
order of éanction as: evidence that. the Court has 
satisfied iteelf on this point and that the transaction 
ís a proper one. [thid ] 
Nallaka Ven hasnt vx Ream ' "Verronna, js 
Jd Ces 964,45 M. '499, 15. L 'W. 373, 42 M 
J 338, 023) M, N. 357, 1822) A.T-R en 
135, 31. L T T a Ganga shad Sah 
Maharani Bibi 11 O.379 atp 383; 12 I A T, 
4 Sar P O J 621, P Ind Jur ‘158; 5 Ind | 
IN '8) 1012 (P O), reliéd on" ' 


sti mere omission to ‘recite the necesaty in! an 
ting sanction, as required by sestion t31 
@ of a, gra 


Guardians and Wards ,Act, 18 no'moro 
and it does not 1ender fie 
aes on altogether legal [p 329, col 2] 
Second ..a peal-from a decree of: "ihe 
District Judge, Benares; dated the 9th 
May 1922. 
Dr. Harnardan Prasad, for the don ' 
Jant. 


Mr. K. N. “Kata, for’ the Rëspond- ` 


ente. > | 


JUDGMENT.—This ‘appeal arises 
oul ofa suit brought by the plaintiff to 
‘enforce a mortgage of a house belonging 
to ‘the appellant Bu ddhoo. The appel- 
lant 1mpeaches the transfer on the ground 
“that it was made by his father as his 
guardian without legal necessity. It was 


also suggeated that his father was spend- , 


thrift and an immoral person, but this 
plea hasnow disappeared. The appellant's 
father. Bhagwan Des was- the certificat- 
ed guardian of hia son, and the mortgage 
was made with - the ‘sanction of the 
District Judge recotded under section 31 
of the Guardians and Wards Act Both 
the Courts below have held hat this 
sanction 18 prima facie evidence that the 
transaction was justified and that it was 
sufficient to;relieve the creditor of the 
necessity of. making any further enquiry. 
We think that this view is correct. idt 
is the duty ‘of the Court to which an 
` application is made under section 29 of 
the Act for sanction of the sale'ʻ of a 
minor's property, to satisfy itself = 
en engal that: the transaction is necessary 
is for the minors benefit, and a. 
creditor is entitled to rely on an order 
of sançtion as evidence that the Court 
has satisfied itgelf, on, this um and, 


Meg pene, 


i 
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that the transaction’ is .a roper. oné 
This view has quite recently een' taken 
by the Madras High Court in Nallaka 
.Venkatasams v Rajam Virranna (1). Iti is 
Algo im accordance with-the observations 
‘of their Lordships of the Privy Council 
in ‘Gangapershad Sahu’ Ya faharant 
Bibi (2) where they say :— 


“Their’ Lordships think that aleh an 


order cf the Court has.'been made 
authorising the guardian of an infant to 
raisé a loan on the security of the infant's 
estate, the lender of the money is entitled 
.to trust to that order, and that he is not 
bound to inquire as to the expediency or 
necessity ofthe loan for the benefit of 
‘the infant's estate If any fraud or under- 
hand dealing is brought home to him 
that would bea different matter ; “but, 
apart from any charge of that kind, their 
Loidships think he ıs entitled to rest 


. upon the order". 


Two other. ponia: have been raised by 
the appellent in argument The first is 
"that the sanction is not a/legal sanction 
because the necessity for the mortgage 
was not recited. in the order as required 
by section 31 (2) of the: Act,-and the 


other. that the reasons given by the, 


plaintiff's ' father in his original appli- 
_cation are not, sufficient to Justify the 
" transaction. 


Ld 


As to the second point. it is sufficient 5 


-to say that the question is one which’ 


might’ have involved the taking of 
evidence, and thatit was never raised in 
either of the Courts below. We, therefore, 

decline to enter into it, The first, 
question’ also was not raised i in either of 
the Courts ‘below, and we neéd not 
therefore go into it, but in any case we 
consider that,the mere omission to recite 
the necessity in the order is no more than 
an irregularity and that it does not render 
the sanction altogether illegal. In this 
respect we prefer. the.view o the Caleutta 
High Court in Maharaja Sir Rameshwar. 
Singh. Bahadur : Ys Dhanpats uA (3). 


Qe 45 343915. I: W. 373 
EE EE (1989) ATR’ 
tM 135, 31M L T 


S IL'O 379'at p 4388,12 IA 4T, 4 Sar: P.O. 
J. 621,9 Ind Jur 158, 5 Ind. Dec. (N s) 1013 
ab ina oa s s, 11 O-L, 3-191, 
f 1 Saha: 


ae 8 


dog PIS uxo aga 


x 


with due care, for the learned 
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io that taken by the Judicial Commis- 
sioner of Oudhin Bankey Laly Swami 
Dayal (4). Except for the omissiwn to 
recite the. necessity, the order appears 
on thé face of it to have been need 
ud 


has been careful to lay down the condi- 
tion thatthe interest on the mortgage 
to beeffected should not exceed 12 per 
cent For these reasons we dismiss the 
appeal with costs including in this Court, 
fees on the higher scale. 

8, D. Appeal dismissed, 


4) 56 Ind Cas. 328; 230, 0, 72,70.L.1 207, 
2U PLR (0) 8 P 


CALCUTTA HIGH COURT. 
APPRAL FROM ORDER No. 56 or 1923. 

' May 19, 1924 
Present:—Mr. Justice Pearson 
and Mr. Justice Graham 
KRISHNA CHARAN MONDAL— 
DEFENDANT—PETITIONER—AÀ PERLLANT 

] versus 
OHINIBASI MONDAL AND oTHERS— 


PLAINTIFF8—RESPONDENTS., 
Cwil Procedure Code (Act V of 1008), G XLI, 
r 19—Appeal—Dremissal for default —Á pplication 


for readmission of appeal—Proper procedure— ` 


Court, of 

An application foi rerdmitting an appeal dis- 
missed for default should be trented as a 
muscellaneous matter and the Uourt should gire 


the applcant an opportunity to show that he ' 


‘was preven by sufficient cause from being 
pes when the appeal was called on for hear- 


g 

Appeal against an order of the Second 
Additional District Judge, Dacca, dated 
the 9th of June 1922. * 

Babu Upendra Kumur Roy, for Babu 
Prokush Chandra Pakrasia, for the Ap- 
pellant. 

Babu Bepin Chandra Bose, for the 
Respondents, AE 

JUDGMENT.—This appeal relates 
io an order of the Second Additional 
District Judge of Dacca passed on the 
9th June 1922 On that date it appears 
that the present appellant had an appeal 
and a cross-appeal pending in that Court 
and when the appeals were called on he 
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ROSHAN LAL’ v, BASHIR AHMAD. 
was absent, The result was that tha 


appeal was dismissed for default and. 


6 cross-appeal was decreed ex parte. 


oxi 


On the same Gay an application was - 


made to re-admit the appeal upon which, 
.the:application was rejected summarily, 
the' learned Judge noting at the time. 


that he had gone to the length of 
sending a peon to the Bar library to 
find the Pleader, but neither the Pleader 
nor the client could be found. We 
think that in these cases the best course 
to adopt, and the shortest in the end, 
is to treat the application as a miscella- 
neous matter and to give the applicant 
an opportunity to show that he was 
abge by any sufficient cause from 
eing present when the appeal was 
called on so as to comply with the 
provisions of O XLI, r 19, Civil Pro- 
cedure Code. In the present. case no 
such opportunity has been given to the 
appellant. Under the; circumstances the 
appeal must’ be allowed and the case 
sent back to the lower Appellate Court 
to entertain the application for re- 
admission of the appeal upon the merits 
and to dispose it of according to law., 

We make no order as to costs. . 

K. 8. D. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First O1vIL APPBAL No 464 or 1921 
June 4, 1924 
Present;—Mr Justice Mukerji and 
Mr. Justice Dalal 
* ROSHAN LAL AND ANOTHBR— 
PLAINTIFF8—-À PPBLLANTS 


versus 
Chaudhri BASHIR AHMAD 
AND ANOTHER—DEFENDANTS—RBE- 
SPONDENTS, 
Iamitation Act (IX of 1908), s £5—Computa- 
ton of ime Month, meaning of —Prinotple 
a 


many months or so many years fiom n parti 
date, that point must be calculated acco to 
the Gregorian calendar On the other hand, i 
the startmg pomt is otherwise fixed by the 
stipulation ieli e Court cannot apply seo- 
tion 25 of the tation Act Really ıt “18 È 
matter of interpretation in evi case 

cols, 1&2] "m 


the starting point 18 to be calculated, as so ` 
cular 
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ROSHAN LAL V BASHIR AHMED. ] 


First appeal from a decree of the Bub- 
ordinate Judge Allahabad, dated the 19th 
May 1921, | 

Mr Gulzar Laland De, S. N. Sen, for 
the Appellants. 

Messrs. Igbal Ahmad and 
Ahmad, for the Respondents. 


JUDGMENT.—Thé question for 
determination in this appeal is whether 
the suit was rightly dismissed by the 
Court below on the ground of limitation. 

The suit was brought on foot ofa bond 
executed on the 10th of' July 1908. The 
principal amount was payable in the 
course of three years. But it was also 
stipulated that interest would be paid 
every six months according to the Hindi 
calendar and if dny much interest (pay- 
able every six months) should remain 
unpaid the mortgagee would be entitled 
to enforce his bond without waiting for 
the three years’ time It is common 
ground that no interest was paid by the 


mortgagor. It is also common’ ground: 


that if six months, according to the Hindi 
calendar, be added to the date of the 
bond, the starting point of lmuitation 
would be some time before the 10th of 
January 1909, the date on which the sut 
was actually filed. On the other hand if 
sıx months, according to the Gregorian 
calendar, be taken from the date of the 
bond as the starting point of limitation, 
the suit would be just within time. The 
question 18 what course should be ndopt- 
ed to find out the starting point of limi- 
tation A 

' Thé learned Counsel for the appellants 
has taken his stand on section 95 of the 
Limitation Act and has ieferredtus to two 
cases wz Rango Bujan v Baba (1) 
and Latfunmsa v Dhan Kunwar (2) 
The Court below has referred to the 
case of Dwarka Prasad v. Raja Ram (3). 
We have carefully gone through these 
cases and are of opinion that it is really 
' a matter of Mord ee in every case 

The true principle seems to be this If 
the starting point is to be calculated, as 
80 Many months or so many years from'a 
particular date, that point must be calcu- 


2) 24 O 382, 12 Ind Dec (N a) 922 


(1) 6B 83, 3 Ind Deo (N a) 518 ! 
d 29 Ind. Ces 080, 13 A L, J, 486, 
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lated according to the Gregorian calen-. 
dar On the other hand, 1f the starting” 
point is otherwise fixed by the stipula- 
tion itself, the Court cannot apply sec- 
tion 25, of the Limitation Act in the 
case of South British Fire and Marine 
Insurance Co v Brojo Nath Shaha (4) 
their Lordships of the Calcutta High 
Oonrt had to interpret a pohey of insu- 
tance and they held that lunar months 
were meant and -not -calendar months, 
It 1s, therefore, really &: matter of inter- 
pretation in every case, 

Coming to the facts of this case we find 
in the bond itself the following expres- 
sions — 

“T, therefore, covenant and give in writ- 
ing that I shall pay the principal to the 
said creditor within three years and shall 
continue to pay inteie8t on the entire 
amount at 0-14- per cent per mensem ao- 
cording to Hindi months including the 


intercalary month. till the payment of 


the entire amount due thereunder, If 
God forbid or if six monthly in- 
teiest' be not paid, the said creditor 


: shall, under all the circumstances, have 


power to realise the whole of the princi- 
pal, este” We have read and re-read the 
document and we have also consulted 
the original document in Urdu character 
It seemsclear to us that the parties meant 
that interest would be pmd every six 
Hindi months without dividing the year 
in which there is an Intercalary month, 
into the two periods of six and Beven 
months. This view of the stipulation has 
been taken by the plaintiff himself ip the 
account appended to the plaint. Their 
interest has been calculated every six 
Hindi months In the first two six 
months the calculation 18 from Asarh to 
Pus and Pus to .Asarh, "But in the 
third period which contained apparently 
an intercalary month, the six months are 
composed not of seven months Asarh to 
Pus but exactly six months Asarh to 
Aghan The intention, therefore, was 
that the interest should be payable at 
the expiry of sıx months according tothe 
Hindi calendar, that is to say, Oh a 
particular date and not at the expiry 
of “six months" which under section 95 


KO 2 Ind, Cas, 578, 36 O, 516,13 Q W, N 
425 : ded 
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RAM PRASAD Y. RÀJJAN. x 
of the Limitation Act "would mean 
six months under the Gregorian ca- 
lendar É | 
The decree of the Court below seems 
to beright and we hereby dismiss the 
appeal with costs which will include 
Counsel's fees in this Court on the higher 
scale. | 
'K. S.D, Appeal dramiesed, 


ALLAHABAD HIGH COURT. 
SECOND OIVTL APPHAL No. 224 or 1923. 
i . ' ' June 27; 1924. ` 
.' Preseņnt:—Mr. Justice Neave. 
RAM PRASAD—PLAINTIFF— 
APPELLANT | 
, versus y 
- ;:RAJJAN AND ANOTHRR—DBFENDANTS 
; — RESPONDENTS. , à 
Agra Tenancy Act (II of 1901) ss 41,_ 97— 
Occupancy holding —Rent, enhancement 0j— Entry 
constitutes agreement 3 
The mere entry ofa flguie in the khadtauni, 


“with the signatures of the landlord, the tenant 


and the Qanungo cannot be'iegarded as an agres- 


‘ment to enhance rent duly attested under gec- 
tions 41 and 97 of the Agra Tenancy Act 
a decree of 


Second appeal against d 
‘the District adeo. Jhansi, dated the 
l5th of November 1922. ' . ‘ a 

Mr. P L Banerji, for the Appellant 

Dr. N. C Vaish, for the Responcents ' 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for arrears 
of rent at the rate of Rs 45 a year for 
the three years, 1327, 1398 anc 1329 
Fasli. The defence was that the rate 
of rent was Rs. 18 only and this hed beén 
duly paid The First Court has found 
that this defence wast false, that the rent 


recorded until 1325 was Rs. 21-8, that - 
. from 1325 


onwards Rè 45 has beer 
entered as the rent, and "that in the 
khatawni of 1829 Fasli there appear 

ist the entry of Rs 45 the signatures 


of the landlord, of one of the tenants 
and of the Qanungo. This entry it has, 


accepted as an agreement to pay rent at 
the enhanced rate of Ra. 45 under section 


41 of the Tenancy Act and the signature ` 


of the Qanungo it has accepted ase suffi- 
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‘holding 


à &ble for the holding. ' 


. pay the higher rate 


a £ 


[1924 
cient attestation to dispense. with the | 
necessity for registration under section: . 
97 of that Act. The lower Appellate ' 
Court has dissented from this view: and i 
has decreed the suit at the rate of Rs. 21-8, ' 
that ,no valid enhancement , 
of rent had taken. place 2 E 

In appeal twoepoiáte have been taken, | 
thé first that the entry 1i the khatawnt : 
amounts to a valid, agreement ‘for the 
enhancement of the rent under section 41 ° 
read with section 97 of the Tenancy 
Act, the second that-even’ if, this is- not’ 
the case, there is evidence to prove that: 


“for the years 1325 and 1326 Fasli rent at 


the enhanced rate had been paid, and 
that under section 35 of the Tenancy Act 
this must be presumed to be the rate p&y-' 


Section 41 ‘of the Tenancy Act pro; 
vides that the rent of an occupancy: 
tenant shall’ be liablé: to enhancement. 
only by registered, | agreement 
or, by decree or order of a Revenue 
Court. Section: 97 allows the substitu; 
tion of the attestation of a Revenue 
Officer not inferior:1n rank to a Qanurigo 
for registration subject to such con- 
ditions as the Local: Government may. 
direct." The Local Govérnment has laid 
down a certain form of endorsement to 
be'entered on in'such an ‘agreeniént. It 
is quite clear ‘that’ the mere entry ofa 
figure in the: khataum with the signa- 
tures of the landlord, ' the’ tenart, and 
thé Ganungo cannot be regarded as an `. 
agreement to enhance rent ‘duly ‘attested 
under these provisions - of the, Act. 
There’ remains the question whether 
it is proved that the, tenanté had 
been paying rent at the enlianced: rate 
for two. years previously to the years 
in suit, Tm support, of this there is 
the entry ın the khatauni, but” no 
other direct evidence. The plaintiff, 
when examined on oath, deposed that . 
the defendant's: brother ‘and ‘predeces- : 
gor-in-interest ‘had executed a regis- 
tered kabuliyat under which he had to 
He did not, 
however, produce this kabuhyat, Iam 
unable to regard the evidence: of pay- 
ment of Rs 45 for the years 1325 
and 1826 as adeguate., In, these . cir- 
cumstances -- the -appeal. must: fail 
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and is’ dismissed" With ‘costs inelnd-, 
ing in this Court fees on the higher’ 


scale 
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whether | N 


of 1008), 0 TE, r 3, 0. VI, 
—Alternaty 


T Hap pde E ve mes. 
Intention - to, defraud Court—"In- pari delito 
MALIM o, 


So lofígu£s? a benam. transaction does: ‘not 


contravenethe provisions of the law, the Ocurts ^ 


are bound to give it effect. The benamidar hes no 
beneficial mterest in the property that stands in 
his name, he represente, ın fact, the real owner and 
amaro trastes for hiri [P 2 Ta 8, 
Bilas.Kunwar v S. 
Cas 299, 42 I A. 202, De ON 
335; 2 LW 880518 M. L T 348, BL 991; 
17 Bm LR 1008, 37 A 557,220 L.J 510; 
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heo Lal Singh, 49 Ind Oas 1,461 A 1,17 A L 
JM, ty 3 335, 23 0. W N 521; 
1U PLR (P O)1; 460 568 (P. 0), referred to 


An R to sua for the benefit of ancther 
requiring the latter to defray all the expenditure 
of the mut and giving. him the mght to -become 
the owner of, the property lecovered under the 
decree in suit, is not of an executoiy nature 
requiring the execution in future of a formal deed 
of conveyance ‘Such an agreement 18 not topposed 


to public, ‘policy, | the": paramount aunt publio Lo: 
being not’, to'interfere ‘with contacts into, 
freely and’ voluntarily by men. of full age' and > 
competent understand, 338, coL 1] / ` 
Printing Co : 


Nus 
Banon, (870), 19 Bora - Oh 705; 29 M 


T 

aa voll as, in law non-existing 
peg bom the subject of an agreement, 
When the propérty comes into existence, ths 
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* ment by itself, provided- the’ nature.of, the 
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contract to works out as a complete. assign- j 

pro- 

E 15 such that its transfer 18 not forbidden by 
The assignment, kkang tos be, operative, 


“detect 


13 Ap Pp Cas ^ 
523; 58 J 137W R 513; 
Hoh oya v Marshall, 11803 0H i O 191, 33 J 
Oh 193, '0 Jur- (x 8) 213, 7 L T K 8) 172 
o E 171,1} E R 999, 138 R R. 108, 
(1792) 1 Ves Jun 477, 4 Bio 0 
421, ? Hoe R 146, 30 E,R 447, Performing Right 
Socrety, ‘Lumuted v. London Theatre of Varretres, 
Limited, (1024) A O 1, 93 L a K B 33, Wolver- 
hampton and Walsall Ry London & North 
Western Ry Co (1879) ry Eq 433,43 L J. Ch 131, 
Co v West, asis 1 Oh. 271, 61 
L J Oh 24 4, 66 L T 402; 10 W 
Md Colles 108, 1 -E R. 205, M 
es Š . ; Maddison v 
es Cas 467, 92 L. J Q B 787," 
49 L T 303, 31 W 820,47 J P 821, Mahomed 
Musa v Aghore Kumar 


WN 621 
, referred to, > 
Order VI, r 2, Oil Procedure Code,. does not - 
exclude the pleading of inconsistent facts, This rule 
1s the game, as r 4 of O XIX of the Rules of the 
Supreme Court in‘England. Under it an alternative 
iehef may, subject 
asked and gever 
same statement of claim, as laid 
r r3. Civil Proceduie Code 
Bagot v Easton, (1878).7 
225, 37. L'T 360, 26 R 66 and M In re, 
Owen v' Morgan, (1887 2 Oh D 498, i J: Ch. 
603, 56 L T 503, 35 W. R- 705, referred fo: 
‘Mere, mtention to ee will ‘not’ deprive the the 


own moO Il, 
NM E 
D. 10 47 s 


~ true owner from -recoveimg his property. 
. however, the fraudulent urpoee bes eai 
the maxim ‘ an parv delicto ponor est conditio 


Peer ete the “Court. [p 
co 
^R Nath: Poddar v: Rup Lal Poddan, 330. 
987,40 L J. 22,100 W 


W N 562, 5AL J 290, 70 L. 
? 06, 35 O 551, IBM L'J. 211; 
AM L. T 12, 4L B.R 206 (P O) and Doe d Roberts 
v Roberts, (1819) 2 B & Ald 7; 9S0R. R 471; 
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| Kesentials of doctrine of part performance maal 
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BANSIDHAR V. AJUDHIA PRASAD. . 
. JUDGMENT.—This is the defend- 


* ants’ appeal from the decree of the Bub- < 


ordinate Judge of Hardoi, dated the 14th 
February 1922, ina suit brought by the 
plaintiffs-respondents for possession of a 
one anna share in village Beshar, Pargana 
Bangar, District oi. The admitted 
facts are as follows:—The properzy in 
suit originally belonged to Madho Aingh,, 
Subba Bingh and Musammat Bhiam Xuar. 
Under a possessory mortgage it has been 
in the possession of Ajudhia Prasad 
plaintiff No. 1 in the present suit, and 
others. On the 29th September 1913, the 
original owners executed ostensibly a 
deed of mortgage in respect of the pio- 
perty in suit in favour of Murli, Ram 
Charan, Meharban Singh and Makrand 
Singh  Ajudhia Prasad then brought a 
suit for pre-emption in respect of the 
transfer of the 29th September 1916 on 
the ‘ground that the transaction was 
in reality a sale and that the ap- 
parent form of it as a. mortgage was 
merely a cloak  assümed wi the 
design of defeating the right of pre- 
sa em After that suit for pre-emption 
h roceeded up to a certam stage 
Debidin, uncle of Ajudhia Prasag, in- 
stituted another suit for pre-enrpticn in 
respect of the same transfer and or the 
same grounds on which the first suis was 
founded. The two suits were consoli- 
dated and tried together with the result 
that they were set 

dated the 8th June 1918 (Exhibi; B3) 
entered into between the two plaintiffs 
and the transferees. A. decree of Court 
(Exhibit B 4) was framed in terms of the 
compromise. Under that decree Debidin | 
was given the first right of pre-emption 
on payment within one month o2 the 


entire consideration entered in the deed. 


of the 20th September 1916; in the event 
of default Aj udhia Prasid was to acquire 
the property in suit on payment of the 
game amount and within the like period. 
The condition of the decree in favour of 
Debidin was complied with by depositing 
in Court the money payable to the 
vendees on the 2nd July 1918, ; 


We now enter into thé region of con- 
iroversy and with a view to elucidate the 
facts involved “in it, we set. out: the, 
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ed by a compramise ' 
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judgment of the Court b 


pedigree given at the, beginning of the . 
elow. zo) ow 

















KEN, 
B ~ 
| ag a 
E 
_€ | as 
| 3 | EE 
| o "d 
: | ~g p» 
aig * OB 
: 3i iBl 
| |à q8 
3 a num 
| d^ PN n igo: 
Teer ee, 
aa oH 
ik ge 
S D Ag 
qm Fu 


Ajudhia Prasad plaintiff No. 1 is the 
son of Gauri Shankar, a brother of Debi- 
din. The pointi Nos. 2,3 and 4 are 
the sons of Shyam Lal, who was the son: 
of another brother of Debidin. The de- 


fendanta are the sons of Debidin. The | 


substance of the plaintiffs’ case is that 
by the force of certain circumstances 
arising out of the evidence produced by 
the defendants in Ajudhia Prasad’ suit 
for pre-emption that sujt was doomed .ta 


? 


Yos]. - | INDL 
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failure, that with a view to avert this 
result "it was settled-between Lala Debi-.’ 
din and the plaintiff.No.’l and the father. 
of the, plaintiffs Nos, 2 to '4,"8a: the, 
manager of his own family, that a'bename- 


suit in the name of the gaid Debidin' be ' 


filed, that plaintiff No: 1 and the father, 
, of plaintiffs Nos. 2 to 4 may éonduct and 
prosecute thesuit, bear the expenses there- 
-of and pay the purchase money, a decree 
for which has been passed, that’ they 
should become the owners of the decréed 
pre-empted property and that if God 
: forbid the suit be lost the plaintiff No. ‘1 
and the father of the plaintiffs Nos! 2 
, to 4'be held liable for the costs of the 
opposite party As regards the costs’of 
the slit assurance was held out by Babu 
Gaufi Shankar.” Vide paragraph 8 of 
the plaint. At the hearing of the appeal 
in' this Court the statement as to the 
cause -of action of the present suit;as 
given above was subjected to'two ‘alter- : 
, Dative constructions by. the learned 
'"Oounsel for the plaintiffs-respondents. 
‘The ‘first construction as developed in 
the:plaint is that the suit for pre-emp- 
' tion'instituted in the’ name of Debidin , 
wasin reality à suit by’ Ajudhia Prasad. 
' &h&t'the decree obtained in that suit was 
‘the’decree in favour of Ajudhia Prasad 
and” that by -the force of that. decree 
‘Ajudhia Prasad became the owner, of the. 
‘property in suit. "This view of the plain- 
-tiffs’ case has found favour withthe 
Court below and the decree of that Court 
now under appeal is founded’ on that 
view.’ On behalf of the appellants the 
facts, which form the basis of the deci- 
"Bion taken by’ the‘ learned Subordinate 
‘Judge, are not seriously disputed before 
us. The arguments advanced in support 
‘of the appeal were mainly directed to the 
exposition of the law applicable to. those 
facts M 


The second construction which’ the , 
‘learned Counsel for the plaintiffs-redpon- 
dents placed before us for acceptance] is 
that prior to the institution of Debidin's 
sult an agreement was arrived at betwden , 
Debidin ori one'hand and Ajudhia' Prasad: 
and ‘Shyam’ Lal on the.-other’ to' the 
effect that Débidin would bring “a suit 
‘for pre-emption in his own right but: for 
the be 


p 


Mis = 


^ INDIAN OÁSER, 


‘Lal in cohsideration of their d 


"Oode is, as 
; shall contain, and contain:only:’ a state- 


` dés 

Li j afraying the 
expenses of the'litigation including" the v 
payment of any sum of money which 
might eventually be decreed in favour of . 
the vendees, that on the” .suécess of , the - 
suit’ Ajudhya Prasad and Shyam Lal 
would be the owners of- the pre-empted ' 
property and that under the said: agree- 
ment Debidin's position was.-in. law and 


„in fact that of a trustee or'a benamidar’ - 


‘for the second party to the agreement, 
At the hearing of the appeal the respond- 
ents’ learned Counsel’ practically aban- 
dòned the position on which hè obtained 
‘the, decree now under'appeal and support- ` 


‘ed it on. the ground just now mentioned. 


The learned’ Advocate for the appellants 
strenuously contended that the second. 
position was not open to the resporidents, 
We are unable’ to accept this contention. 
When the pleadings. are adjudged as a 
‘whole they are susceptible of being con- 
sidered as involving either’ an: inconsist- 


-ency of facts or two inconsistent aspects 


„of one set of facta, Neither view makes 
the pleadings open to the charge of being 
against: the rules of procedúre- The 
Court of Civil Procedure of: 1908 lays’ 
.down for the first time definite rules ag 
tothe pleadings. Rule 2 of O. Viot that 


ollows :-—' Every- pleading 


ment in à concise form, of the’ material ` 


.facts on which the party Pleading relies 


for his claim or defence, as the casa may . 
be, but not the evidence by which they 
are to be proved . .: :" This rule is 
the same as r.£of O. XIX of the Rules 
of the Supreme Oourt in England On 
the face of. it, it does not exclude the 
pleading of inconsistent facts. All that 
1t requires. is a statement of material 


‘facts on which a party relies. “In the 
-case of Bagot v Easton (1 
- Oairns,’ 


L.O., observed. “ DM 
Judicature, Aot has enlarged 

liberty of the plamtiff in claiming 
relief, for it is expressly provided that, 
subject;to certainyregulations, alternativa 


.relief may be asked and several causes of - 


action, may be joined in, the same state- 


ment of claim.” The effect ofr. 3 of O. IT 


of the Indian ‘Code of Civil Procedure is 


` (3) 0878) 7 Ch. D, 1; 47 L...J..0h. 295, $7L. T, 
nefit of Ajudhia Prasad and-Shyam : 380,20 W. R. 68 DOM RUE : 
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the same. Jn construing r: 40,0 XIX 
of the Rules af the Supreme. ourt 
in England, Lindley, L J; im re 
Morgan, Owen v Morgan (2) said: -‘Now 
I cannot myself construe’ that order 
as prohibiting inconsistent pleadings, 
One sees perfectly well what is meant: by 
it, viz „that each party 18 to state succinct, 
ly. and concisely and ina summary form 
the material facts.on which he relies. 
‘Now a person may rely upon .one set of 
facts if.he.can' succeed in proving them, 
and he may rely upon another set o= facts 
.if he can succeed in proving them.” ' 
Indeed the learned Advocate frankly 
admitted that the proper" view of the 
circumstances and so mtich' of’ tke evi- 
dence as was: reliablé distinctly led to the 
inferencé* that'Debidin brought the suit 
, in consequence of an agreement between 


him and -Ajudhia Prasad and Shyam ' 


Lal to the effect that he -could sue and 
obtain a decree in ‘his own right and 
subsequently transfei the propersy ac- 
.quired under that décree.by means ofa 
valid and formal conveyance in consider- 
ation of the expenditureincurred by the 
second party in relation to tha; suit. 
Though the matter was in controversy 


in the Court below and was the stbject-' 


matter of, an issue it'is now admitted 

‘that all the expertes of Debidin's. suit 
including the money paid under the 

decree to the vendees were defrayed by 

Ajudbie ‚Prasad and Shyam Iel. In 
conclusion the learned Advocate for the 

appellants contended on this part of the 

cage that the proper course for the res- 

pondenta to adopt was to bring 3 suit 

for specific performance of the agreement 

‘mentioned. above Wwith.,proper pleadings 
leading to that relief, and the’ present 

‘suit not being of that-nature shou-d fail. 
To this argument we will address our- 

;gelvea later. A MEA fo. cd 
At ‘the opening of the appeal the first 


attack was, naturally directed egainst ' 


the foundation of the decision sf the 
. Court below. It was -argued that the 

“institution of the pre-emption sut ficti- 
‘tiously,in the name of: Debidia and 
' obtaining a decree from the Caurt in 
‘the same -character .was & fraud, primari- 
=? a (1867) 35 0h D. 493; 56 1. J, "Ch. 603, 56 L, 
m, 508; 35 W. R. TUS, 0 5 ic 


yey 


there can be no doubt-that 


‘The authorities on this ` 
exhaustively, , and completely.. reviewed, 


Ng 


e^ 


lyon the Court and also on the vendeea ` 
and the vendors. who were made parties“ 
to’ that suit, that the fraud: was .perpe- 
trated successfully, that consequently the 


plaintiffs are nyt’ entitled to recover the, ` 


property and that the decree of the Court’ 
1n Debidini's. suit’operates as a bar to the ' 
te ard $ a 


‘present suit. 


On the first part of , this argunient, 
we find no diffifulty in forming our own ' 


judgment. In this aspect «of the, case!" 


there. can be no ‘doubt, that Ajudhia 

Prasad was the real plaintiff who'came ` 
into Court concealed in the mask of the ' 
name of Debidin. If this'second suit in’ 


the name of Debidin had not been '' 


brought by Ajudhia’ Prasad it is agreed 
on the pleadings that the first suit would 
have failed and Ajudhia Prasad would | 
not have acquired the property in suit. 
It may be that if-Ajudhia Prasad had: 
instituted the second suit in .his own ` 
name it might not have been thrown out 
at once by the Court and at the worst’ 
ita trial would have béen stayed under. 


But on the admitted facts the first suit , 
would. have failed. if it had been left to 
Tun its own course without being inter- 


‘rupted by the second suit and the failure’ 


of the'fürst suit would clearly haveye- 


by the effect of the rule :of.res judicata, 
The fraud on the Court therefore consist- ` 


‘section 10 of the Code of, Civil Procedure. *' 


> 


$ 


sulted in thé dismissal of the second also’... . 


ed im mterrupting the course of law. | 


It is also clear, that the fraud: came. to 
fruition inasmuch' as the two .suits-were! 
consolidated, tried and disposed- of to-' 
ether with the result that each suit was 
ecreed under ‘certain conditions. If 
this were the only case of the plaintiffs: 


suit must -fail ! b 
It issettled law that where the frau- 


.dulent purpose has been .effected-the: ' 
-maxim ın pan, delicto potior est conditio: 
qd applies and the Court will " 


elp neither party. On the other'hand, 
where the, purpose of-;fraud is not | 


‘carried. into execution; the mere intention ' 
-to defraud. will, not deprive the true - 


owner from recovering his; property.’ 


if I, may say so, by Mookerjes, J., in hig 


t 


the plaintiffs’ `` 


s 


ERNST 
1994. ;" 


^ 


int are Bo ^ 


' ed by their . Lordships 
. ore 
Chetty v. Muniandy Chetty (4).. In this ' 
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L 
+, judgment in the case-of Jadu Nath 
Podda 


r v. Rupe Lall Poddar 2 that it 


. is neither possible nor desirable «to add 


to it. Finally the view propounded in 
the case just now mentioned was affirm- 


of the Privy 
Oouncil in the case of | 


view of the case itis uy true that 
the.previous decree in the suit for pre- 


,emption brought by Debidin ‘against 
_Ajudhia „Prasad and others would ‘ope- 


. Tate asa bar to thé: present suit on the 


- Windham (0). ` 
Now we come to the second aspect.of. 


. learned 
and the veracity of which has not been ' 
challenged in appeal before us, that the ' 
arrangement was that Debidin should 


principle thata guilty party would not 
be permitted to defeat a judgment by 


showing that in obtaining it he had, 


practised an imposition on the Court— 
Doe d Roberts v. Roberts (b), Bessey v. 


the plaintiffs’ case as set out in a previous 
part of this judgment. The first ques- 
tion which. arises is ‘Has the alleged 
agreement been proved.’ Our answer 


^ is in the affirmative.. We find on the 


evidence; which has been accepted by the 
Subordinate Judge.as reliable 


, Bue, for. pre-emption for the benefit of 


“Ajudhia Prasad, and Shyam Lal, that 


they would defray all the expenditure 


. of the suit together with the money that 


Debidin might-be made -liable to pay to 


, the transferees under the decree of: the 


Court and. that Ajudhia Prasad and 


. Bhyam Lal would be the owners of the 
s property recovered, under that decree. 


this connection specific reference may 
be made to the statements of plaintiffs’ 
witnesses Bijai Kuar Dat, Har Desa 
Bhairon Prasad, Gauri Shankar, Ram 
Gupta and finally: of Ajudhia Prasad 
plaintiff No. 1. The recitals in-the-docu- 


- ment of the 8rd July 1918 executed by 


Debidin also tend in the same direction 
j 40. L. J. 22, 10 0. W. N. 650 


33 C. 967; 
351 A.98,10Bom L.R 590,12 O WEN. 
'890; 14 Bur, L R. 


J. 598; 
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(Exhibit 31). "We do not agree with the ” 
learned Advocate for the appellants that 
the agreement was of an executory 
nature depending for its consummation 
upon any subsequent act on the part of 
Debidin of conveying the - decreed . pro-' 
perty- to Ajudhia Prasad and Shyam Lal 
y means’ of executing in future a 
formal deed of conveyance. E 
We think that the contractas origin- 
-ally settled between these two parties 
was complete by itself. It is true: that 
in the document executed by. Debidin on. 
the 8rd July 1918 he made a promise 
that he would tranafer the decreed pro- 
perty “by means ofa gift.deed in favour 
of the said Lala Ajudhia Prasad and 
Shyam Lal in equal shares.” But this ` 
was o later and a unilateral promise on 
the part of Debidin which he did not 
and could not fulfil before he died on 
the 19th March 1919. Exhibit 31, there- 
fore, cannot be given the effect of super- 
seding the original and the’ earlier 
contract. That contract was clearly 
binding on the conscience of Debidin 
and he ‘was a trustee saddled with the 
obligation of giving effect to-it. It is of 
no consequence that Debidin is called a 
benamidar in the pleadings and the 
-evidence in the case In Bilas Kunwar 
v. Desray Ranjit Singh (7), Sir George | 
- Farwell, in speaking of a ma transat- | 
tion, said:—“TIt is quite unobjectiónable 
and has & curious resemblance to the, 
- doctrine of our English Law that the trust 
of the legal estate results to the rhan 
who pays the purchase money, and this 
again follows the analogy of our common 
law that where a feoffment is made with- 
out consideration the use results to the 
feoffor.” Again in delivering the- judg- 
ment of their Lordships of the. Privy 
Council in the case of Gur Narayan v:, 
-Sheo Lal Singh (8) Mr. Ameer Ali, after 
: quoting the dictum of Bir George Farwell, 
made the following observations :— ‘So 
long, therefore, as a benamii transaction 
- does not contravene the provisions of 
30 Ind Cas 269; 49I' A 202,19 C W N. 
, 29 M'L J. 335, 830, 18 M L, T 948; 
1006 . 557, 28 


ros 
LS > 


338 : 

'"BANSIDHAR V AJUDHIA PRASAD. 

the ‘law the Courts are bound tc give it 

, effect As already observed, the benam1- 
dar has no beneficial interest in the pro- 
perty or business that stands in his 
name, he represents, in fact, the real 
owner, and so far as their relative legal 
position is concerned he is a mere trustee 

, for him” 
‘held as proved in the present case does 
' not contiavene any provision of law nor 
do we think it is opposed to publ:e policy 
as the learned Advocate for the appel- 
lanis contended. That Debidin vas com- 


petent in his own right to institute a. 


suit for pre-emption and thereby obtain 
the property in suit is admitted. His 
sult, therefore, in pursuance of thet agree- 
ment was jeni in accordance 

low. As iegards publie poliey we prefer 
to follow the observation of Sir GO ‘Jessel, 


M. R in the caso of Printing and Numeri- . 


cal Registering Co. yv Sampson `8) “Tt 
must not he forgotten that you are not 
to extend arbitrarily those rules which 
say that a given contract ig void as 


being against public policy, because if : 


there is one thing which moze than 
another publie policy requires zt is that 


men of full age and competent under- : 


standing shall have the utmost hberty 
.'of contracting, and that their contracts 
when. entered into freely and ‘vo-untarily 

shall be held sacred and shall be kera 
by Courts of Justice Therefore, you 
. have this paramount public policy to 
consider that you are not lightly to 
interfere with this freedom of contract.” 

Now the property in 1elation zo which 
fhis contract was made was neither 
owned nor possessed by Debidm at the 
time of the. contract but in equity as 


Well as in law non-existing property may , 


be made the subject of an agieement 
though in neither aan it be essigned 
There is nothing in the laws of this 


“country to prevent, the same result from - 
‘following Further it is a well-establish- . 


ed-principle of equity that when the pro- 


perty comes into existence the contract . 


to assign works out as a complets assign- 


. ment by itself provided the nature of the, 


wu such that its transfer is not for- 
biden y law. It is so in. the present case,’ 


49) AC 19 Ee 462; 44 ia J Ob 706 32 L4.T 


a ' te 


INDIAN oasis. 


The agreement witch we have. 


with .. 


Hör 
In tħe case of M v. Official eae er 
(10) Lord Macnaghten sai Rea ne 
fore Holroyd v. Marshall ( (11) was, deter- 


mined it was well settled that an assign- 
ment of tuture property for value oper- 
ates in equity y way of agreement, 
binding the conscience of the assignor 
and so binding the property from the 
moment when the ‘contract becomes 
capable of being performed, on the prin- 
ciple that equity: considers as done that 


which ought to be done and in accord- : 


ance with the maxim'which Lord Thur- 
low said he took to be ‘universal, ‘that 
whenever persons agree concerning any 
particular subject, that, ‘in a Court of 
Equity, as against the party himself, and 
any one claiming under him, voluntarily or 
iW Tanges a trust! " Legard v. Hodges 
12 
NG, Cave, L -O , in the recent case of 
Performing Right "Society, Iamited v. 
London Theatre of Varieties, Limited (13). 
With reference to the cases of Holroyd v. 
Marshall (11) and Tatlby ‘ve Officral 
Receiver (10) he said :—"No doubt when 


‘apeison executes a document purporting 


to assign property to be afterwards ac- 
quired by him, that property on its ac uisi- 
tion passes in equity to the assignee.” On 
these authorities- it is clear that the 


. relief for recovery of property on the 


basis of such an assignment is not a 
relief for specific -performance of a con- 
tract. This was eiplained at some length 
by Lord Selborne in the'case of Wolver- 
hampton and Walsall, Ry: v: London and 
North Western Ry. Co. (14) and was ad- 
verted: to by Lord- Macnaghten in his 
judgment in the case of Tailby v. Official 
Recewer (10) already mentioned. His 
Lordship said —"“Cases- of equitable 
assignment or specific lien, wHere the 
consideration has passed, depend on the 
real meaning of the ent- between 
the parties; -The difficulty, - generally 
speaking, is to ista the: ‘true scope 


0) (1889) 13 App Cas 528, 58 L. J. B. 75, 60 
Dig, ary #613 ii 
- wE E o. 191, 33L J Oh 193; 0 


na 
NI. Peu uiu n Tis, 1 We R 171; 11 
E_k. 099, 138 R 


nae (A792) A Mira Jun 477, 4 Bro: C. c. 421; 2 R, 


E Ct os. LXEBS 
(1873) 16 Basil as feu : 


Ld 


"m 


The same principle’ was stated by . 


4 


ni 


KAL LEE M 
BANSIDHAR V. AJUDHIA PRABAD. 2 l 


. and effect of the agreement., .Whea that Y 


INDIAN oasis. Wg a 


* “is áscertained you, have only.to apply the ` 


principle thdt equity considers that done 
which: ought to be done’ if-that prinéi- 
* ple is: applicable under the circumstances 
“of .the ‘case Tn efféctuating'an assign- 
ment the Court acts independently of: the 


* doctrine of specific performance—W eastern ` 


. ‘Waggon Co. v. West (15), The argument 
--of the learned Advocate for the appellants, 
therefore, that the plaintiffs should have 

. claimed the relief of specific performance 
' haà'no, forcé. ' | 
"The assignment, however, to'be 'opéra- 
tive must’ ‘be valid in form. Ez facie, 
it being oral in the present casé is not 
valid. To eure this defect recourse is 
taken to the doctrine of part performance. 

. Lester v. Foxcroft (16) is trented as the 
‘leading case on the subject. Lord Bel- 
borne. examined the doctrine in detail 
“ın the case of Maddison v. Elderson (17) 
‘and | it wasapplied by their -Lordships 
‘of the’ Privy Gouncil “in'a dase which 


: arose im Bengal—Mahomed Musa v Aghore ' 


: Kumar Ganguli (18). , The essentials 
‘of thatdoctrine are stated in White and 
'l'udor's to be as follows — 

“I. ‘That the acts of part performance 
must be unequivocally referable to the 
alleged agreement ; 1n other words, ‘part 


' performance, to' take & caso out óf'the | 
always supposes a 


. Statute of Frauds 
. completed agreement. 
“part 


There can be no 


leted agreement in existence - It must 
bo obligatory, -and what is done must 
be under the -terms of ‘the agreement, 
‘and by force of the agreement.” 
Lord Brougham in Lady' Edward Thynne 
v. Harb of Glengall (19). And; therefore, 


ormance where there is ho com- , 


Per: 


part performance of an agreement which . 


.is purely a mattér of honour, and nota 
legal obligation, will not | give - “the” Court 
jurisdiction. 


oe A HE uL “J. Oh “au, 66 Lm 
c Ml 460: P 


464; Oolles TUBE 
Cas 467, ET. QB 37, 49 
820, 47,3 P 


„amount to fraud; in the 
” také advantage of the contract , not be- 


te 


(38, 


“12, "The acts must, "be done „by the ` 
‘plaintiff - and be, such , that it would ^ 
defendant to 


ing ‘in writing, ; henee the: acts must be 


“acquiesced in, or doné with’ the knowledge 


of other party 

“3 -The' parol agreement must be of 
such a character that the Court would 
be able to decree’ specific performance 
thereof if it' were in writing.’ 

“4 The. parol evidence must prove 
the agreement ” 

We are of opinion that the above 
essentials exist in the present case. We 
have already held the agreement to be 
proved. Had.it been in writing relief for 
specific performance of it would be avail- 
able to the plaintiffs if it were necessary 


‘for ‘them ` io seek such a relief, We 


have held previously that-such a relief 
18 mot essential for the success of the 


. plaintiffs! claim: Ib is equally clear in 


the circumstancés of this case that the 
defendants would" be guilty of fraud, in 
taking advantage of the agreement not 
bemg in writing It has already been 
found that. the agreement was -a com- 
pleted one! What are then “the, acts 
done under , that agreement which. 
amount .to part performance? ‘On the 
one’ hand Debidin ‘instituted the suit 
for preemption in his own name and 
finally obtained a decree from Court. On 
‘the other hand Ajudhia Prasad and 
Shyam Lal paid all the expenditure of 
the litigation and.also the mone due: 
under the decree to the vendees. this 
all that could be. done by the’ Anis. 
under the agreement and they did all that, 
The plaintiffs! claim, therefore, r succeeds 
on this ground. . 

The plaintiffs also’ base theit claim 


on the document of the 3rd July 1918 
-(Exhibit’31).: 


“was that the said document was executed 


The defence -to this claim 
by Debidin under undue. influence. , This 


< dafenica was embodied in issue No. 3 fram- 
,ed by the, Court below. ' The plea’, -of un- 


due" influence was abandoned in this ' 
Court and the Counsel for the ' plaintiffe- 


' respondents supported the decree:'of the 


Court, below’ on 


2 the. basis of that. docu- 
ment also. 


ocument 13 testament- 


ary 7 dapiaton of ‘Debidin in respect ot 


` 
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' the property in buit'in favour of Ajudhia 
' Prasad'and, Shyam Lal in equal shares. 


‘In the Courts below “the MM "a 
equitable set-off was'also discussed, but- 


It ‘was argued on behalf of the defendants. in- this Court’ the „argument has been 


“appellants that the disposition was in- 
effective in réspect of the share of Sh 
Lal who died before the suit. In view of 


- our finding recorded above itis unneces- 


sary to decide these questions. 


The result is thatthe appeal fails and ` 


` is dismissed with costs. 


SQ) QH 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Szoonp OlvIL APPRAL No. 1542 or 1922. 
July 1, 1924. 
Present:—Mr. Justice Daniels and 
Mr, Justice Neave. 

HAR PRASAD AND ANOTHER— 

| Cee A EANN 


Fir» RAM, BARUP Ru RADHA KISHEN 
—PLAINTIFF RESPONDENT. : 
Civil Procedure Anii mel oe 1908), 9 VII, 
r 6—Bet-off— Ascerta 
The words | 


meene piofits the amount of which 

ascertamable until the Court deterbunes iu 
Where:8 defendant says that there were definite 

sums of debit and credit between the parties and 


' that on the date of suta definite known balance, 
, the amount of which is given in ‘the written 


. Bum" for which a set-off 1s allowed. 
., Second appeal from a decree of the, 


District Judge, Mainpuri, dated the 20th 


May 1922. 


Dr. K. N. Katju, for the Appellants, 
Messrs, Nehal Chahd and 8. N. Sen, 
for the Respondent. ' 


JUDGMENT.—The. sole question 
in this appeal is whether the defeadants 


` are entitled to claim a set-off under O. 


“not fal] within the provisions of ths rule. - 


VII, r. 6 of the Code of Civil Procedure. 
The Courts below hüve declined to go 
into the merits of the set-off’ claimed on 
,the.ground thatthe sum claimed is not 
an ascertained sum and, therefore, does 


` 


t 
A 


“confined to the legal ` set-off provided by - '' 


rule 6, The duit was one for the balance 
"of Tenue of castor seed 'sold by the 
plaintiff to the defendants: The defence, 
80 far as we are: now concerned, with it, 
gubstantially was that this transaction 


formed one of the number of transactions 


between the 
payments to 


arties in which there were 
e credited on both sides 


. and that:on these other transactions on 


the date of suit a definitesum of Rs, 1126 


was due to the defendants from the. | 
. plaintiff. There were also certain minor 


. ascertained sums as to one of which the 


claim of set-offhas been allowed. If 


. thia were a claim for accounts in the sense 


that the defendants were askin 
plaintiff to render an account “an 


the! 
‘the, 


; Bum due to the defendants could only be 


known to the latter when the accounts 
were rendered, there might be great 


' force in the view taken by the Courts 


' gtatement, was due to the defendant fom ‘the ' 
- plaintiff, the sum so claimed is an ‘nace tained 


below. This, however, is not the nature 
of the claim. What the defendants gay is 
that there were definite sums of debit and 


`, credit between the parties and that on 
: known ' ' 
balance, the amount .of which.is ‘given 


exclude such items as lijuidated damages and Y 
not 


the date of suit a definite. 


in the; written n atatement, was due to the 
defendants m the plaintiff and that 

balance is shown in their account 
books as due on, the date of suit. In. 
any ordinary meaning of the term, the 
Bum 80, C ed is an ascertained sum. ' 
Thelearned Counsel for the respondent: ' 


..hag argued that a sum can only be treat- 


ed'as ascertained when it has been either 
admitted by, the plaintiff or decréed 
by the Court. None of the authorities’ 
to which he has referred, supports 
this proposition, and the case of Edward 


-Dalgleish v. Ramdin Singh Chowdhury 


(1): definitely contradicts it. The com- 
imentatorg on the Code are also all agreed: 


. that the words ‘ascertained sum’ are used 


to exclude such items as -unliquidated 


‘damages and mesne profits the. amotint 


of which is not ascertainable until, the ' 
Court determines them. Here the sum 
claimed isa definite’ ascertained amount, , 


(1) b Ind, Cap. 67,14 C, W, N00, 


Vol aom Do INDIAN GASES. m HL 
NORDLINGER v; CHANDMULL MULOHAND.: or E i 
and we think that the Courts below. were. M Held; (D). d fr was for the plaintit buyers 


Wrong in refüsing to go into he'detead! ` ` proyo. the case’ which’ they worm alleging: 
ants’ claim.*, We aoronlingly set, aside piore e Art ie peel err eed 
the decrees of both the Courts below and ' tract by reason of their inferior quality; [pi 342, 
remand the case, through the lower Ap;- col 2 ` 

' pellate Court to tha: Court of first instance" -(B) that as the buyers failed to. produco iie 


with directions to enquire into-the set-off ee e puris en oorh d 
'Glairhed and to modify its decree accord}: the deowon of the Arbitrators that 
ingly if anythiug is founde to be due m cm mee ee awi [p ix " m. - 
co. UB. 

the- defendants on account of set-off, Anditrakara “ere within thelr Jorladiciron fn 
The appellants will get their costs of awarding that the buyers should pay dor and take 
this: appeal'ineluding in thie Court: fees,” delivery of the goods, [p 343, coL 
on the higher scale. Other ‘costs NE. the 9 oni cin. the dood” ot, serene. 

: ner or arrange: 
5 onan ts pd rine P a for survey fin accordance with 1t8 rules did not 


contemplate that a stirvey should be the anly 
i m ‘question already decided except Pone of’ A Sg tear 28 regards. quality 

e a survey was not.he 
i nune which arise on the claim of » there Am ase 1, bid] 


` (5) that under the circumstances the ‘plaintiffs 


i ui D. B A . Appeal allowed j wee nót entitled to any relief [p "344, col E 
: Eno X H U AM Chaudhury d Co v Jiban Krishna Ghose &. 
; ——— ga d Pa ' Son, 69 Ind Cas 0905; 49 O 646 (1022) A I R (C) 
TEPE E 2^ ' S47 and Champeey Bhara d Co v Javraj Balloo 
i . * Spinning & Wearr ow a m Cas 430, 47 B. 578; 
f OWN. 397; J 706, 25 Bom L R. 
CEALOUTTA EORR ouem. | Oso aah Qu < DAO 480,08 D T 
PR ' 5e , " 
TIN Dek a. URE- BG a TA 3M, 199 LT. 166, 39 T 1B S 
.' April 89, 1984. . Ls B38 (P. O) referred i 
Present :-—Sir Lancelot Sanderson, KT. "Appeal from the judgment of Mr. 


'  Ohief Justice, and Mr. Justice Walmsley. oe Buckland, dated the 19th Novem- 
S. & O., NORDLINGER DamwpéNTe— ; ber 1923. 


LLANTS: i Messrs. S. R. d N. Chaudhri, R. 
aorin ` C. Bonnerjee and J. N. Sinha, for the 
|, CHANDMULL Mt MULOHAND— . > D ank 
PLAINTIFFS— RESPONDENTS. 


esars, N, N. Sirkar and A. K. Roy, P 
. Arbitratwn Contract. for sale 'o goods— Próri- for the Respondents. . 
„sion for arbitration in case of dispute+Dispute 


ay oio tralu Peferenee ead aal ee JUDGMENT. 
gang luna aa Jormswy of wots, ` Sanderson, C.J.—This isin appeal 
is PEE en survey, w erhan duid | by the defendants B. & C. Nordlinger 


"Plaintiffs entered into a contract with the , against the judgment of my learned bro- 

defendants for the purchase of certain goods ther Mr. Justice Buckland. 

ihe obtu Mea iar in the event: of » Thesuit was brought by the plaintiffs 
te arising between the parti to ; 

ata ak Todd te referred to the’ Ben ae Chamba: ‘Ohandmull Mulehand against the defènd- 

of Uommerce, who would “arrange for survoy m. ants for,a declaration that a certain 


accordance withrite rules 7. Plamtiffs took excep, award, dated the 3fd of September 1921; 
tion to the qualit; of the ods' supphed an 

the dispute qual referred ' to arbitration. the nie made by the Bengal, Chamber. of. Com- . 
“leaving 'the matter in the hands ofthe Arbitra: Merce, was invalid and inoperative ; and 
tors either to, award .cancelment or any. leu the two grounds upon which the, claim 
mlt a they would deem f ‘The UD was based. at the trial in this Court are 
the papers, and as bayers, are unwilling.to pro! ` - first, that the award was bad onthe face 


duce the bales required foi inspectiòn < their claim of it and, secondly, that the Arbitrators 
cannot, be upheld and we award that they pay had no jurisdiction, to make the award, 


er ge the bien cul ork oe learned Judge held in, favour of 
the plaintiffs on both the points and, de- , 
declara! d,end ims . 
pperaiiye a a MAA e v emn 7M. UE clared that the award wes invalid, and in- 
fea” F 
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operative. Against that -decision the 


defendants have appealed. -*'- ` 
The, award, was in the following’ 


- Nil, dated 7th Decem- 


oe, 


' Finished: 


terms 

“Contract No, 
ber 1920. 

Goods covered “by contract.’ 
: Dhoties 

Basis of Sale'No. 2228, 

Packages available for inspection B/B* 
116/20, 141/5. ` 

, Packages examined, - 


' Complaint—inferjor quality and other 
defects as per buyers' statement, dated, 
lst March 1921 Award —We have: con- 
sidered-the papers and as buyers Messrs. 
Ohandmull Mulchand are unwilling to’ 
produce the bales required for inspection, 
their claim cannot be upheld and we 
award that they pay for and take delivery 
of the goods in terms of contract. 

Buyers to pay cost of this reierence, 
amounting to’Rs. 101. 


The learned Judge on the first point, 
namely; whether there was an error of 
law on the face of the award, said- this: 


“The contract related to 60 bales. There. ` 


‘was a dispute as to quality The mere 
fact that the buyers are unwilling to pro- 
duce the bales required for nspeztion 15 
not by itself a sufficient reason fcr mak- 
ing anaward against them Ido notdesire 
to go further than J should having regard 
tothe strict limitation laid dawn by the 
authorities as to whatmay"be considered 
in-a'cage such as this but orcmarily, 
where ‘there is a’ dispute between a buyer 


and a seller, with reference to quality, it, 


would be the duty of the seller to prove 
„that thé,goods were of te quaLty con- 
tracted: for" 4 


` It ig-nbt necessary for me to referto the 


] authoritide- because they wére fully’ con- 


sidered by this Court in the’ càs» of U. 
M. Chaudhury '& Co. v. Jiban Krishna 
Ghose & Sons (1) axíd'becaüse the learned 
Judge has himself drawn àttenticn to'the 
decision of the Judicial Committee in the 
Privy Council in Chümpsey Bharz & Co. 


v. J'ivraj Ballo Spininy and: Weaving - 


Wats "n 

^P de 
( 00 Ind Cas 095,49 O. 6461929; A. TUR 
(C.) 447 


ma 
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. I have to aşk mysel 


es 


Co. (3) 'and ‘the narrow limits within; 
which a matter like this has to be con- 
sidered, The frst uestion which 

ig .whether I, 

am satisfied that the Award does. show ' 

upon the face of it an error in Jaw,: and, 

forthé purpose of coming.to ‘that cona 
clusion, one is, entitled. to consider the ` 
award itself and any. documents incor- 

porated in the award. ., 

It is, therefore, legitimate to Sansider 
in:the first place, the buyers' statement, 
dated the Ist of March 1921. That is 'Te- 
ferred to in the award as the "coms: 
plaint.” That statement sets out the, 
reasons why the buyers alleged that - the ' 
' goods were inferior'in quality to the con-,* 
tract quality. I need not refer to them. 
in detail and the statement concludes in 
this manner . 

“The combined dafectiveness in the. 
out-turn has thus made the goods too 
much unqualified -and ought-to be can- 
celled but- we leave the matter to the 
hands of the learned arbitrators either 
to award cancelment or any otier relief 
as they would, deem fit.” 

Therefore, it is clear, in my 
ment, that the buyers were contending 
that ‘the goods were not im accordance 
“with the contract by reason of their 
inferior quality and that they lef& the 
decision of the question as to quality 
to the Arbitrators and they further left 
it to them to say whether the contract 
should be cancelled or whether any | 
allowance should bemade to the buyers - 
in respect of the infetiority in the | 
qualit 

It appears to me that it was for tlg. 
buyers to prove the case which they’. 
were alleging before the Arbitrators ` 

The Arbitrators' said in their award: 
“We have considered the ‘papers and as 
buyers Messrs. .Chandmull . Mulchand* 
are unwilling to produce the bales re- 
quired -for inspection, their claim cannot" 
‘be upheld. " "The learned Counsel for 
the respondents, as I understood ‘hia 


rapi did not find fault with that - 


73 Ind Ges 436, 41B 578, $80 W.N 307, 
25 Bom R 58B,(1023)"A -I R^ 
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part of the award because it must be 
obvious that when the buyers were the 
complainants and were alleging the 


inferior quality of the goods and they. 


were asked ‚by the Arbitzators to .pro- 
duce the goods so that they might be 
inspected by ‘the Arbitratois, an wheh 
they failed to produceany of the goods 
in question, the buyerg cannot now 
complain of the Arbitrators coming to 
the conclusion that the -buyers did not 
prove their case.  . 

The learned Judge seems 
thought that the Arbitrators had decided 
against the buyers relyiig upon the 
mere fact that the buyers were unwilling 
to produce the bales. In, myjudgment, 
with great respect to the learned Judge, 
that is not a legitimate inference to be 
drawn from the terms of the award. 
The Arbitrators said that they had 
certain papers. I am not ima position, 
to say what those papers were or to 
speculate what their contents were. 
They certainly had some materials be- 
fore them which: were contained in the 
papers referred to in the award. 

But the learned Counsel for the 
.respondents presented a further argu- 
ment and contended that the second 
part. of, the award should ‘not he 
upheld even' though the first part, to 
which I have already referred, was held 
to be correct. The second part of the 
award, to which the learned Counsel 
referred, was that the buyers should 


pay for,and take delivery of the goods . 


in terms of the contract 

The argument wagthat the only ques- 
tion that the Arbitrators had to decide 
was whether the’ goods were of the 
contract quality or not; and if they.did 
not decide that, then they ought not 
to have made the award , I cannot accept 
that contention., In the, first, place, 
the buyers':statement, to which f have 
referred, makes it clear that the ques- 


tion as to what was to-be done puh , 


regard to the dhoties was left to .the 


arbitration of the. Bengal Chamber, of , 


Commerce. The, Arbitrators were, to 
say whether,the goods, were “in ,ao- 
cordance: with: the contract If they 
found that fhey, were not then they 
were to Say "whether the contract was 
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| as regards the quality of the 


de. names" Qd 
Eg 


"ith the Rules of the Bengal, 


"843 + 


to be cancelled or, whether “any allow- 
ance should be made. ,lt seems tome , 


. that when the Arbitrators, as they ob- 


viously did, came to the conclusion 
that the complainants did not satisfy 


, them that the goods were not in ac- 


cardance with the contract quality it 
follows, as: a matter of course, that they 


„should award, that the buyers should, 


pay for and take delivery of the'goods., 
In my judgment it was within their 


f . jurisdiction so to do. In short, on this 
to have: 


part of the case, on the materials 
which we are entitled to consider upon 


the question as to whether there was |- 


&n.error of law on the face of the 
contract, I am by no means satisfied , 
that the Arbitrators have been guilty of 
an error of law. i 


The second point depends upon the 
question of survey. The learned Counsel 
for the respondents argued that ‘1b. was’ 


‘a part of the submission that there should 


ben survey by the Arbitrators and that if 
no survey took placa, there should De ‘no-” 
award. LAN 

The learned Advocate-Genoral, who ap- 
pared for the appellanty, on the other 
hand, argued that no doubt 1t was cons, 


_templated by both parties that, there 


should be a survey and that if there was ' 


a survey it should be carried oat ine’ ` 


particular manner whith was Rpecifled 
by the sellers bu$ that 15 was not agreed 


upon by the parties aud was not contem- , 


lated by.the parties that a survey should 
te the only method of obtaining evidence’ 
goods, I 
think that the learned Advocate-General’s 


` argument in this rospect is correct. "The 


Arbitrators were not merely surveyors. 
We do not know the names df the gentle- , 
men who aéted in this “case. I believe 


that, it is the practice of the Bengal : : 


ammerce not to disclose | 
agengan who.asted ag’ 
rbitratora." bn tit ab clear qn a reference 


fe 


Chamb er. of, 19 


to the arbitration: and. 6bé statemsat of: 
At twig d ea that the “ ' 


buyers that if: was 


D 1D ^ 
ehtlemen, who, ivo 


ld act in accordance . 

: Chamber of 
‘Commerce, should,act as Arbitrators and 
should finally, decide the question in dia- 
pute between the parties, ^ 
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One method ofdeciding astothe quality 


of the:goods was con plated to be & 
survey, but in my judgment, it was not 
contemplated that that should be the only 


means of arriving at a decision. 


I'am:by no means satisfied that the’ 


parties agreed that there shonld be a 
survev, and that if a survey were not 
held, there should henoaward. It seems 
tome that the argument ‘of the learned 
Advocate-General on behalf of the appel- 
lante must be adopted.: The result is 
that in this respect also, with great res- 


pect to the learned Judge, I am con- 


strained to come to the conclusion, that 
“the Arbitrators acted within their juris- 
diction ` 2 
For these: reasons, in my judgment, 
the appeal must be allowed, the leurned 
Judge's judgment and decree will be set 
aside and the suit dismissed with costs 1n 


both -the Courts; except such costs as’ 


have been directed to be paid by the de- 
fendants with regard to the amendment 
of the written statement. 

Walmsley, J.—I agree. 

K. 8. D. Appeal, allowed. 


ALLAHABAD HIGH COURT. 
SECOND OrVIL APPBAL No, 288 ar 1923, . 
June 30, 1924. 
Present: —Mr. Justice Neave 
Lala JAMBU DASS—PLAINTIFFE— 
APPRLLANT ^ 


| 4 "versua 
JAI PRAKASH AND ANOTRHER— 
DEFENDANT8— RESPONDENTS 
Cini Procedure Code (Act V of 1008) 9 66, 
applicability of 
tion 66 of the Civil Procédure Code apphes 
only, when the plaintiff attempte to nsBezt his 
E nue as against a certified purchaser. [p. 315, 
col i 
Second appeal' against the decree of 
the Additional District Judge, Baharan- 
pur, dated the lith November 1928. 
Mr. P.L Banerji, forthe Appellant. . 
r. Nehal Chand, for the Respandents. 
UDGMENT.—This isa plaintiffs 
appeal arising out of a suit for re- 
covery of possession of a share in a 
house, The plaintiff Jambu Dass and 


'Kanwal Nain was merel 


"ness 


the “first two defendants Jai Prakash 
and Jai Chandan are brothers. PS 
dispute over the ancestral property 
was referred to arbitration and in.1908 
the share now,in suit was awarded to 
the plaintiff by the arbitrator. This 
award was confirmed by a decree of 


-a Civil Court on the 18th of June: 


1908. In 1910 the share in suit was 


` Bold in execution of a decree to“ one. 


Kanwal ‘Nain who hes been impleaded 
in the present suit as defendant No. 3 
He has not ap ed throughout the. 
proceedings and has not contested the - 
plaintiff's claim. . 

The present suit was instituted 
on the 14th of June, 1920. The plaint- 
ifs case was that five or six years : 
previonely he had permitted his two 
‘brothers to live in his part of thé 
house. The purchase at auction by 
benami on 
his own account. His brothers now. 
refused to surrender possession to him 


and he accordingly brought the suit. ' 


to compel them to do go. 

The Trial Court held thatthe suit 
was barred by: limitation. It doubted 
the plaintiffs story of permission to. 
his brothers to take possession and- 
considered that limitation should be 
held to run from the date of the pri- 
vate award and not from the date of 
the decree eonfirming that award, If ' 
the latter is the'correct date then in | 
any casethe suit was in time by four 
days. 

The lower Appellate Oourt expressed 
considerable doubt as to the correct- 
ness of the First Court's finding on the 
subject of limitation pointing out that . 
the only evidence on the point con- 
sisted of-the two ccnflieting statements 
of the plaintiff and one ofthe defend- 
ants. It, however, did not come to a’ 
positive decision on the question as it- 

eld that section 66 of the Civil Pro- . 
cedure Code barred this suit, This 
section provides that no -suit, shall 
be maintained against any person 
claiming title under a purchase certi- 
fied by the Court on the ground that: 
the purchase was made on behalf of 
the plaintiff. No doubt it would be a: 
complete- answer-to -the-suit go’ far as, ' 


' 


' VelBE| v. INDIAN 
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CHAIRMAN OF HOWRAH MUNTÓIPALITY-V, -BARIPADA ROY: , Napa My le eee 


Kanwal Nain is. concerned; Dut the' 
latter has not chosen’ to contest the: 
claim, In Saradindu Chakarvarti | v. 
Gosta-Behari Pramanick (1) on almost’: 
identical facts, where the heirs of the 
auction-purchaser did. not’ appear. ahd ` 
deny the plaintiff's benam» puro 
it was held that section-66o0f the Code: " 
of Civil Procedure only applies: when : 
the plaintiff attempts to- assert’ his - 
secret Pae as against, a certified pur- 
chaser, : This view of the law appears 
to be a correct one and in thecircum- : 
stances of, the present case section 66 > 
is no bar. 'j 
Eoi only point, which has beon strong- 
y urged on behalf of the respondent 


H that the plaintiff no longer has any. ‘ 


subsisting title. “On his own showing 
he had given’ up possession .of the pro- 
. perty a year: or more, before the. auc: 
tion-sale and was not in, possession’ 
when. that took, place, and had, there- 
fore, no right to sue at thetime when 
the "suit was brought. But thé title, was 
in him from the date of the award 
and unless the defendants’ statement 
is accepted it was under permission 
. from- „him that the defendants had taken 
possession. The burden of proving ad-' 
verse possession was unquestionably on ' 
the defendante. The somewhat hesitat- 
ing finding of the lower Appellate : 
Court ‘is to the effect that they -have 
failed to discharge this burden: They 
produced’ no evidence in support of 
their contention’ beyond -the statement 
of one of themselves. I agree with the 
lower Appellate Court. The appeal, there- ’ 
fore, must succeed 'and' the plaintiff 
will get a decree for'recovery of’ pos- 
session of the property in suit with 
costs in all Courts including in this 
Oourt fees on'the higher peal: 
S.D. - l allowed. '' 
MIO: Cas 108,27 0. v 208, 37 O-L J. 
, (1923) A. I R (O) 302. dj 
| 
| 
| 
t 
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y 
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` CALOUTTA HIGH. COURT. e 


APPkAL TROM ÁPPBLLATE Dmcxmm.No. 1994 . 


-OF 1821. : A 
E November 15, 1923: . i 


Present:—Mr, Justice Newbould and: 4 
"c * Mr. Justice B. B. Ghose. s 
Tar CHAIRMAN or Tan Commis.‘ 
"BIONERS OF Tag HOWRAH MUNICI- 
' PALITY, AND OTHERS DEFENDANTS — 
: ARIANA 


HARIPADA ROY “OHOWDHURY— 
PLAINTIFF—RBSPONDENT, 
Bengal Munopal Act (B'O IIT: of 1884, 8. Ia 
—Rules'under section, -r 14—Mumrerpal electron— 


Voting enclosure—Candrdats, right of, to be 
PT ee he 

‘A'candidate for election as a Municipal Oom- 
missioner has,‘ in view of rule 14. af Rules; 
framed under section 15 of the Municipal '- 


Act, no mght to be present in that part of the, 


polling aon station where the votes me actually record- * 
cee initia D [p 34 
ta, of 


an ht ‘can be- 
cols 1&2] 

Whore rig ‘candidates or Sledark aro myen: 
expressly by Statute, they do not carry with them. 
any rights under natural “law: not ` , given by: 
jeans n col. 3] x 

Clementson 1875 DO P WALT. 
oF 171, 2L T "$85: 3 


- wider 


Appeal against, a decree of ‘the First. 
Subordinate Judge, "Howrah, ‘dated the’ 
30th of June 1921, affirming , ‘that of the: 
Munsif, Second Court, Howrah, dated the’ 
15th of March: 1930. . 


Babus Ram Chandra Marumdar an. ' 
Panchanan Ghose for Babu. „Manmatha, 
Nath Roy, for the Appellants, 

Dr. Dwarka Nath Mitterand Babu . 
Kanaidhan Dutt, for the Respondent. 

JUDGMENT.—This is an a peal: 
from the decisionof the First Subordinate 
Judge of Howrah affirming the decision: 
of the Munsif, Second Court, Howrah. ‘The.’ 
plaintiff in this case was a candidate for - 
election as Cómmigsioner of thé Howrah 


: Municipality. ‘The defendants are the 


Ohairman. of ‘the’ Municipal Commis- 
E a Homah,: fhe Yi 

and the Presiding "Officer appointed to ` 
hold : the Municipal General” lection: 
which was to, take place shortly after the 
suit’ was instituted. The plaintiff asked’, 
for a declaration of his right to be pre-' 
sent at the place and time’ when and 
where the votes of the voters. would ' be 
: recorded ; fand also that the- defendants 


,R 620, distinguish- e 


ce-Ohdirman . 
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or any of them had “id Tight to prevent 
the plaintiff from being, present at that 
place, He further asked that the defend- 
ants berestrained from prohibiting the 
plaintiff, to be present at that place, |” 
The Municipal. Act ar ol abie in 
Howrah is Act IIM of 1884, B. C. Seczion 
15 of that Act gives the Local Govern- 
ment power to lay down rules not incon- 
sistent with the provisions of the Act, 
amongst other matters in'respect of the 
mode of election, Such rules are publish- 
ed in Notification No. 4345 M, dated the 
91st November 1806. Also instructions 
io the Presiding Officer have been 
drawn up, and this case really turns 
on the legality of rule 14 of those. ing;ruc- 
tions which is to the.following efect: 
“After getting his ticket: the voter will 
enter thesecond enclosure where candi- 
dates or their agents shall not be permit- 
ted to enter this enclosure except to get 
their own votes recorded" In order to 
widerstand the point it, is necessary 
state the provisions made for the record- 
ing of votes, The polling station is divided 
into three separate enclosures. There is 
the first general enclosure in which the 
voters are to beassembled There is then’ 
the further enclosure which is entered 
through. gates and there are Municipal 
employees sitting at separate tables 
where tickets with serial numbers of the 


voters me given to the voters as they: 


apply for them, Under the rules it is 
the duty of any one objecting ou the 
ground of false personation to ao 80 
when the voter applies for his ticket in 
the enclosure After the voter has 
obtained his ticket he enters intc the 
third enclosure and there his vote is 
recorded by one of the members of the 
Committee who sit at separate tables. 
The whole question,is whether the 
candidate is entitled to be present in 
that part of the polling station where 
votes are actually recorded. Both the 
lower Courts have ‘decided this pomt in 
the plaintiff's favour. The First Court 
based its decision on the ruling in the 
English case of Clementson v. Mason (1) 
As the learned Subordinate Judge has 


rightly pointed out the decision of. this | 


1) (1875) 10 0 P 209, 44 L J, O. P, 171; 32 L, 
Tes 23 La B, 620, PUE EIE: 


INDIAN CASES. 
OHAIRMAN OF HOWRAH MUNIÓIPALITY V. HARIPADA ROY. : E 
English case has no application to,the' ', 
facta of the present case. That decision  ' 


was based onthe construction of certain 
sections of the Ballot Act which is not in 
force in this ecountry. The learned 
Subordinate Judge, however, supported 


the decree on the ground that” every ^ 
person interested like the candidate has . 


a natural right tabe present where votes 
are recorded under the ordinary -law. 
With this we are unable to agree. 7 
cannot agree that the rights of candidates 
or electors. which are rights, expressly 
‘given by Statute carry with them any 


rights under natural law not given by , 


statutory law. In order to succeed in 


this case it is necessary for the plaintiff: ; 


to show that he has the statutory right, 
to be present atthe place where votes 
are recorded or that the rule forbidding 
his presence in that particular place is 
inconsistent with,the provisions of the 
Bengal Municipal Act, III of 1884, B, C. 
‘The learned Vakil, for “the respondent 
,has been unable to satisfy us on ‘either 
of these points The candidate as such 


[994 ^ 


We. 


has aright to be present to take objec- ` 


‘tion where there has been ,wrongful 


personation. Also as an elector he has, 


the right to enter the enclosure where 


‘votes are recorded ih order that his vole , 


may be recorded. But we can flnd no- 
thing ın the Act which suggests that the 


candidate has the right of himself super- ` 


vising the recording of the votes. 
recording of the votes is supervised by 
the Presiding Officer and the Committee 
and there is no reason why the candi- 


he , 


dates themselves or their agents should - 


necessary be present to see that the 
| votes are properly recorded. As regards 
the mght ofthe candidate to object in 
case of wrongful personation that is fully 
. provided by the rules which have been 
drawn up as regards the issue of tickets 


in the second of the enclosures torwhich . 


, the candidate and his agent are not only’ 
allowed but specially invited to be 
present 

„We, therefore, hold that the plaintiff 
has failed in establishing his case and 
the suit must fail on that ground. 

Ib was also contended that section 42 
of the Specific Relief Act is a bar to 

. this suit. But we hold that as the plain- 


a 


Vol, ge: . 
, BALDEO, PRABAD V. RAM ANTAR, 


‘tiff asked for: further rehef in the Torm. 
o an. injufetion „that section- is no. 
ar. 
The result is-that the appeal is decreed 
with sk in all Courts, 
NE 


a 


Appeal as 


| 
ALLAHABAD HIGH COUR. 
Bacoxp OrviL APPRAL No. .1381 oF 1922. 
July 2, 1924 ^ 
"Present ;—Mr. Justice Mukerji and ; 
~ Mr. Justice Dalal ANG 
` BALDEO .PRASAD—PLAINTIFF— | 
APPELLANT. ' 
` versus 4 
RAM AUTAR AND ANOTEER— "n 
DEFENDANTS-—RESPONDBNTS | 
: Evidence, Act , (I of 1978), s 92, proviso i1)— 
Bond Want of cons ideratyon, whether can be 
Under proviso 0) to section 92, Evidence Act, 
want of consideration for à contract in writing. 
may be proved, even if it 18 1egistered Š 
. Second appeal from a décree of the 
Subordinate Judge, Jounpur,: dated: the 
9th August 1922. 4 
: Mr. Kam Nama Prasad, for'the Appel- 
ant. >> 
Mr. Haribans Sahaa, 
ents, ^: 
JUDGMENT. —Two points NR 
been urged in this appeal ' It appears 
‘that the appellant: purchased a bond 
from- one Ghulam Mohi-ud-din and 
brought the suit, out of. whith this appeal 
has'arisen, on’ foot of it. ‘The bond was 
. given on the 6th of October 1914 by the 
father of the respondents The defence: 
was that there was no ‘consideration: for. 
the-bond, thatithad been agreed be- 
tween the partiesthat Ghulam Mohi-ud-di 
who was the ‘landlord’ of the, executant, 
would lease’ out certain’ lands to the- exe- 
cutant and the execütant would pay the 
consideration money of, the bond asia 
premium or nazraüa : No such’ lease 


having been 'éxecuted, the bond was., 
without consideration: ^, . 


‘for the Respond- 


The learned Judge of the lower Appel-: 
' Jate Court found that thè allegation of the 7, 


Du 


FoU 


$ a% t b 


.on the tase of Sri 


'only under the e 


* 


` deféndants. was, correct ‘and ‘dismissed : 
‘the suit. 


In appeal it is sonten dad that it was 
not: open tothe respondents, being tbe 
tepresentatives of the late executant of 


` the bond, to set up a plea that the bond 


was, executed, under circumstances other 


than those mentioned in the deed itself. 


This, argument is not sound; The plea 
taken by the respondents was to the effect 
that; there was no consideration for the 
bond. By,proviso (1) of section 92, it 1m 


open to. a party or his representative to: 


show that there is no consideration for 
the agreement which may have been 


` reduced into writing and which may. 


have even been registered. The learned 
Counsel for the appellant takes his stand 
m v. Firm Sobha. 
Ram Gopal, Raa (1) 
sued. on an unconditional promissory 
note given by the opposite party and it 


In that case a party 


was held that the executant'of the pro-,, 


missory note could not.show that the 


“money was notto be paid on demand, 


but was meant to be, paid under other 
circumstances. It 18 not necessary to 


express any opinion as to the correctness, , 
or othérwise of the ruling, simply because: 


the facts of the two cases are entirely 
different 
stated, all that the respondents seek to 
establish i is that there 18. no consideration 
for the bond. This they could do, not: 


but also under their Lordships ofthe Privy 
Council's ruling 1eported ın the case of 
Sah Lal Chand-v' Indargt (2). The-same 
view was adopted in this Court m the 
case of Chumi Bibi v. Basanit Bibi (3) 
There is nothing 1n this appeal and it 


` is hereby dismissed with costs, which will 


include’ Counsel's tees on the, higher 


ae 


XM Cac. 
i ` 
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1es8 provision of law,” 


601, 36 A UT "ban Dos 


In this case, as Ihave already’. 


, M8: 
' GALSTAUN V. BASSOON '& CO. 


.” CALCUTTA HIGH COURT... 
Appeal, Phoat ORIGINAL ÜrvtL, JURISDIOTIO 
\ , No. 56 or 1923. : 
LE a May 16, 1923. E 
Present:—Justice Sir Asutosh Mookerjee, 
~ + Kr, and Mr. Justice Rankin. 

^ J.C. GALBTAUN— DEFENDANT— 

T * "APPELLANT 


i » versus 
E. D. SASSOON & Co., Lr».— 
| PLAINTIFFS— RESPONDENTS. 
Uwal Procedure Code (Act V of 1008), O. XII, r. 
1 6—Suit for recovery of udgment on admu- 
sion— Admisston, nature of—-Diseretion of Court 
' In order to entitle a plaintiff, ın a sut for 
recovery of money, to a judgment on admission 
there must be a olea; &dmussion that the money 
18 due and recoverable im the action jn which the 
admission is made [p 350, col 1 
Koramall Ramballabh y Mu Dalim Chand, 
54 Ind Oas 836; 230 W N 1017, 1eferred to. 


The ‘power of Cout to give Judgment on: 


admission 15 distaetionary and its exeroise cannot 
"be claimed asa right [tbid] 

Premsuk Das Asaram v Udairam Gungebuz, 44, 
Ind Cas, 233, 45,0 138,22 O W N.201, 233 O.L 


J 498, Mellor v, Sidebottom, (1877) 5 Oh. D. 342, 46: 


L J, Oh. 398, 37 L T.7, 95 W R 401 onl In re 
DA ht Kirke v. North, (1805) 2 Oh D. 747, 65 L 
; 37; 13 R 849, 73 L. T. 306, 44 W. E. 125, 
1eferred to. i : 
Appeal from an order of Mr. Justice 
.Greaves passed on the 20th' March 1923 
in the exercise of Ordinnry Original Civil 
Jurisdiction. i ; 
Mesars. N. Sircar and S. M; Bose, for the 
Appellant. : 
essre. Langford James and Ameer Alt, 
for thé Respondents. a 
JUDGMENT.—This is an eppeal 
from a judgment on admission pronounc- 
ed by Mr Justice Greaves under G XII, 
r. 6, of the Code of Civil Procedure, 1908. 
' The' suit was instituted on the 7ta May 
1921 by E. D. Bassoon & Co. against 
Ebrahim Soleman Saleji & Co. anc J.C. 
Galstaun for recovery of money. The 
claim so far as Galstqun was concerned, 
was based on the following letter of gua- 
rantee written by him to the plaintiffs on 
the 6th January 1921:— ^ 
“Tn consideration of your advancing to 
-Ebrahim Soleman Saleji & Oo. of No. 1, 
Amratolla Lane in Calcutta at my request 
the sum of Rs. 5,00,000 as a loan’ bearing 
interest at nine per cent per annum I, the 
undersigned John Osrapiet Galstaun, 
hereby agree with you as follows :— 
}, To make good any default o3 the 
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part of the said Ebrahim’ Soleman Salejt"! 
& Co. or their successore-in-interest in*the : 
payment of the said loan and: all -interest 
due thereon. | 

.2. You areeto be at liberty without 
discharging me from liability hereunder 


‘to grant time or other indulgence to the 


said Ebrahim Soleman Saleji & Co. and 
to treat them lr all respects as though I 
was jointly liable with them as a debtor 
to you instead of being a surety for them 
and in order to give full effect to the pro- 
visions of this guarantee I hereby waive 
all suretyship and other rights, inconsis- . 
tent with such provisions which I other- 
wise might be entitled to claim anden- . 
force. ~ AN i 
3. 'This guarantee shall not be revo- 
eable by notice or by reason of my death 
but it shall remain in full'force until the 
said sum of Rs. 5,00,000 with interest is 
repaid to you or until such time as the, 
proposed mortgage for Rs. 10,00,000 se- 
cured on certain properties of the ‘said , 
Ebraham Soleman Saleji & Co.^shall be 
completed : 2+ 
4: This guarantee shall be enforceable 
against me notwithstanding the fact that 
any other securities may be, held by you 
against this loan at the time of any pro-, 
ceedings being taken against me on this 
guarantee,” ANNE. E 
There was an arrangement whereby. 
the plaintiffs were to advance to. the’ 
first defendant a loan of Rs. 10,00,000. se- 
cured on certain properties. - The execu- 
tion of the mortgage, after investigation: 


_of title, would of course occupy a certain . ; 


amount of time, but apparently.the 
first defendant was very, anxious to 
obtain some money as soon as possible; 
and accordingly before the mo el 
was executed or the title investigated, 
plaintiff advanced to the first defendant 
the sum of'Rs 5,00,000 in consideration of 
this being guaranteed “by ‘the second 
defendant as in fact it was by the letter of. 
the 6th January 1921. The.mortgage was: 
never executed and accordingly this suit, 
was commenced. a : 
The written statement of the first de-. 
fendant was filed on the 23rd August 1921. 
This was followed by the written state-. 
ment of the second defendant on the 21st 
December 1921. "Thé present application: 


‘Val, en 
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for judgment: under O.:XIL.r 6 was 
made on the 23rd February 1993. The 
plaintiffs rely upon admissions contained 
in three documents. The first is a letter 
written. on the,96th Fe ruary. 1922 by 
-Galstaun to the plaintiffs; the second 18 
another letter addressed by Galstaun to 
the plaintiffs on the 15th August 1922; 
the third is a depositio intermediate;in 
.date, namely, a statement made by Gal- ' 
“staun in the. course of an examination 


"under section 36 of the Presidency Towns , 


Insolvency’ Act on the-19th May 1922 in 
the matter of the insolvency’ of the first 
, defendant. 
come to the conclusion that there is'ho 
such admission in either. of. the two letters 
as would justify a judgment under O. XII, 


1.0. He has held, however, ‘that the de. < 


position of Galstaun contained an admis- 
-Bion which afforded foundation for such a 
judgment. 


5 regards the, lettere;"we agree with : 


"Mr. Justice: Greaves: that. they do, not 
contain... Buch; admission as would justify 
a judgment.under,. 0. 
first letter, Galstaun applied to the plain- 


tiffs for a loan and stated that if the loan . 


„ware . sanctioned, he. -would allow the . 

. plaintiffs to deduct Ra. 5,00,000 on account 
Of Saleyi. In the sécond- letter, Galstaun 
: applied to the plaintiffs for another loan 
` and ‘atated-that if the loan were arrang- 
ed, the plaintiffs could deduct Rs 5,00, 
-advanced, by them to, Saleji. 
Greaves has held that neither of these ' 
‘constitutes an unqualified admission of 
the type contemplated by' the: rule. We 
“hold: with him that they merely amount 
“to this that if the, plaintiff agreed to 


make the requisite advance he; was .- 


prepared to allow . Rs. ,9,00,000 to be 

educted: from the loan on’ Saleji's* ac- 
count. j 

te We have next to consider the third ‘ad: 
„mision : made on the 19th. May - 1922. 
-In the course of his exainination taun 
‘was asked with ' d to the title- 


regar 
iim. which chad been handed ‘over to > 


“Q. — How came these tò be in your pos- 
session? | irad ‘| 
A.—All ' these. «Joompents ‘were with 
Morgan .& Co. Mf; Thornton Jolen ‘of 
"Morgan & Co. badi them, a 


E: ibas OABES, 


‘Mr. -. Justice ‘Greaves has. 


XI, r6. In the A 


Mr. Justice, 


"349 
q. —How did they got them 7 
A.—Kassuni. Ebrahim Saleji deposited 
the Letters of Administration with me and 
. promised to make over Pr title-deeds of 
he QE rty to Morgan 
P rho told you that? 
bi —Kassim and Hashim. They want- 
.ed a loan of five lacs urgently and, they 
, deposited, the- title-deeds' of these .pro- 
Derties. gs m ` 


* 
They took the five "lacs from. E. D. 
Sassoon & Co. on my. guarantee, 
- deposited the Letters of Administration 
and undertook to deposit with Messrs. 
Mor, & Co.'the title-deeds of his pro- 
-pertiga as security.’ : : 
‘The loan, of ten ls -was never, put 
through ; out of five lacs, four and a half 
lacs were paid to him- and “the insolvent 
got Rs. 50,000. - 
2 —Did you advance any, money '? 
A.—No, ‘Sassoon’ advanced the money: 
Q.—You were not lending the money? 
A.—No, but I-was suarentecing: the 
a $ 
QU to now. you have had nothing 
ao guarantor? ' 
A Bt Weer anal I shall have to pay.” 3 
‘This last statement, it was. urged; before 
-Mr. Justice Greaves, constituted an un- ' 
qualified admission that he was liable to 
pay five lacs to the plaintiffs. “After, a 
: careful consideration’ of -the. deposition 
taken as a whole, we have come to‘the con- 
clusion thai it does not contain’ an admis- 
-Bion af the requisite description., 
The written statement of. Galstaun 
“makes ib abundantly clear that he had in 
-substance + taken , & two-fold.. defence; 
‘namely, firat, that: the - -conduct’ of- ‘the 
plaintiffs had been suchas to absolve him 
from liability under the guarantee, and 
secondly that the, suit was premhatüre.. 


' We are not prepared to ‘construe his state- 


ment'in the deposition to imply that he , 
had abandoned these defences. in: their 
entirety ' 

This case is in some respecte similar to 
‘that af Koramall Ramballabh v. Mungilal 
Dalim Chand (1); where reference was 
made to, the observation of Lopes, L. J., 


0 6 Tad, Caa, 838; 23 0, W. &.1017. 


“due and 
which the admission is made. There 
‘is’ no such admission here The defend- 


-brought too soon." 
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BHOLA SINGH V. BANWARI, —. 
in Landergan y. Feast (2): “There must 
be a ‘clear admission that the moncy is 
‘recoverable ‘in the action in 


ant’s ‘statement that the action is 
premature may be untrue, but we cannot 


go into that.” Lindley, L. J., said.— : 
. The first thing necessary is an admis- : 
“sion that the sum is due and recoverable 


in the action, and 1 can find no such ad- 
mission here. The affidavit gives the de- 
fendant's view that the action was 
To the same effect 
are the observations of Fry, L, J., in 
Hughes v London, Edinburgh and Glas- 
gow Assurance Co., Ltd. (3), that he held 
a strong view that final judgment ought 
not to be signed upon admissions in a 


pleading or an affidavit, unless the admis- 


sions were clear and unequivocal. The 


‘observations of Sargant; J, in Ellis v 


Allen (4) may also be usefully recalled — 
“The object of the rule was to, enable a 
party to obtain speedy judgment where 
the other party has madea plain admis- 
sion entitling the former to succeed. 
This applies wherever there is a clear ad- 
mussion of. facts in the face of which it is 
impossible for the p making it to suc- 
ceed” We must er remember that 


-the power of the Court is discretionary 


and'that its exercise.cannot be claimed as 
& matter of right, Premsuk Das Assaram 


v' Udawam Gungabux (5), Mellor v. Side- 


bottom (8), In re Wright Kirke v. North (7) 
and Gilbert v. Smith (8. We are of 
opinion.that the present case is not one 
in which judgment on admission should 
have been pronounced, ‘ 

The result is that this appeal is allowed 


“and the order of Mr Justice Greaves dis-, 
. . charged., The appellant 1s entitled to his 


costs both here and in the Court below. 
N.H * Appeal allowed. 


(Eng) 001,55 L T 42 
8T.L R 81 


3) (1891 
10h D 004, 83 L J.. Oh. 590; 110 L, 


(4) (1014 
47 


| () 44 ind Cas 233; 45 O 138, 22° C, W. N. 204; 


J. 498. : 
d @ g87D 5 Oh D 342, 46 L. J. Oh. 388; 37 L. T. 
7,25 W R 401 ' 


(1895) 2 Ch D. 747, 865 L.J. "Oh, 37; 13.R, 
13 T. L 396, 44 W. R. 125 


849, : 
*— (B) (1878) 2 Oh. D. 688 at p. 680; 45 L. J, Oh 514; 
x 13; 3 W. X 588, 
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ALLAHABAD HÍGH COURT. | 
"^ Bgooxp CIVIL APPBAL No. 250 oF 1923. 
Do June 830, 1924  ...- . 
R Present:—Mri Justice Neave. | 
BHOLA BINGH-—PLAINTIFFZ-ÁPPRLLANT 
A 5 e Y aengug | ic : : 
BANWARI AND OTHHRS—DEFRNDANTS— 
© RBSPONDENTB. itce : 
Landlord and tenant—Sutt for ejectmant based on 
kirayanama—Courffee pad on ope years rent — 
Question of title d A 
Jn a suit for ejéctment based on s kirayanama, 
containing a condition for «ejectment; and filed 
on Court-fee on only one IU rent, without any 
prayer foi a declaration of title, the Oourt ghould 
not go into the question of title and ahonld 
only determine whether the relation of” landlord 
end tenant exisie between the parties tp 351, 
co. " i D 2 J 
Second appeal from .& decreé of the 
Subordinate, Judge, Meerut, dated the 
6th of. November 1922 
Dr. N.C Vash, for the Appellant. 
Mr. Durga Prasad, for the Respond- 
ents ' 
JUDGMENT.—This isa plaintiffs , 
appeal arising out ofa swt to eject the 
respondents Mirchi and Banwari from a 
house which the plaintiff acquired.under 
a sale-deed ofthe 27th June, 1921: The 
plaintiff came into Court on the allega-.’ 
tion that the house had originally been 
purchased in-execution of a decree by one 


wo hese 


-Hira Lal who had leased -it to Mirchi: 


under a kirayanama The plaintiff 
boüght the house from Hira Lal's heir. 


‘He alleged -that Mirchi had sublet the 
n onise to Banwari whom he alsoimplead- 
D e n" 4 


Banwari denied that any relationship 
of landlord and tenantexisted between him 
and the plaintiff and set up his own title 
round of adverse possesaion. 

The First Court found that Mirchi had 
never obtained possession of the house 
and was, therefore, not a tenant and 
could not be called , upon to pay rent, 
that Banwari was in- occupation as a 
trespasser but had not acquired an 
‘adverse title. The suit was accordingly 
decreed for possession. op 

The Jower'Appellate Court has aceepted 
the finding t Banwari was in posses- 
sion ag & trespasser and has held: that as 
the plaintiff only came to the Court 
paying Court-fee on one’ year's rent and 

unding his suit on: the kirayanama the 

wal mses 


' 


' allowed.’ 
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FIRM PRARB LAL-GOPM NATH V. BAST INDIAN RAILWAY CO. ; aie Sa 


` First Court ougiit not to have gone into 
' the „question of title at all, but only 


determined ‘whether the parties were to: 


one another' ‘in thé relation of land-ord 
and tenant. "A reference bas been made 
to "Balaidhantam. v Perumal Chata (1). 

` Ir appeal it ‘is “conténded that the 
" question ' of title was raised by the 
plaintiff in his plaint ‘amd that the Court 
was competent to decide it. 
‘lant’s Counsel claims that he should have 
, been allowed to’make good any deficiency 
in Oourt fee in the present suit. 


‘contention cannot bé accepted. .The 


"plaint makes it perfectly ‘clear that the' 
- suit was founded only on the kvrayanama - 


which contained’a condition for 'eject- 
ment, The'cause ‘of action is said to 


have arisen-at the expiry of one yea: from. 


the execution of this document There 
as no prayer for a declaration of the 
plaintiffs: title and the Court-fee was 
: not the correct one ‘in a sut for title. In 
-addition to the ruling cited by the lower 
‘Appellate Court reference may be made 


romotha Nath- Ganguly v. Amir-ud-` 


. dan. Sheikh (2) The appeal was proparly 
rejected by the lower Appellate Court and 
must fail here. The dppellant's Counsel 
desires to withdraw -his: appeal with 
. permissions. to to file. a fresh: suit This is 
`The- appellant ' will pay the 
' respondents costs including in this Court 
us 2n the higher scale. 
Apt withdraun 
QS ina Ces 162, 27 L J 475, 1L w 


(2) 55 Ind. Oes. 178, 24 O. W. N. 151 
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ALLAHABAD HIGH COURT. 
Orvin Revision No. 33 or 1924. 
May 1, 1924. ' 
"Present : — Justice Dalal. ' 
Fira PEARE LAL-GOPI NATH— 
Primin CAPRA 


Tus EAST INDIAN RAILWAY 
COMPANY —DEFRNDANT— OPPOSITE 
PARTY, ' 
Railway recsipt—Transfer by endorsement, 
The title: of .the consignor of goods toa 
Railway Company can be conveyed to .ancsher 
person by an SEHOHISIDNEA oa MN e way receipt. `- 


- MNbfANGABHS 0 5 077 7 v 


The appel- , 


hig ' 


-The consignment ` 


‘entitled to sue. 


351 

Dolatram Dwarkadas ` Y ' Bombay Baroda d, 
Central India Railway Co, 25 Ind Cas 380, 38 B 
659,16 Bom L R 5 , followed 

G I:P ‘Railway Co v Saheb Ram, 5 Bom. LE 
953, distinguished , 

. Oivil ‘revision “from an order of the 
Additional Bubordinate Judge, Mainpuri, 


- dated the 5th November 1923. 


ES G: SAN for the Applicant 


Prasad Zutshr, for the 
Opposite Party. 3 
-JUDGMENT.— — Only :one point is 


decided: by: the' lower Appellate Court 
that the plaintiff, the Firm of Peare Lal- 
Gopi ' Nath, had. no “right to sue the 
East Indian Railway Company for ' 
damages .catised on the consignment. 
was madé from 
Kidderpore ‘docks to Shikohabad by the 
Firm of Hemtaj-Durga Das, The consignor ` 


‘endorsed the Railway receipt to the 
- plaintiffs: firm which took .délivéry. The 


plaintiffs firm then -brought this suit for 
price of seven bags, the shortage: in the 
consignment when it arrived ;at 
Bhikohabad.' The learned Judge of the 
Appellate Court. was’ of opinion that 
there was no. contract between the 
pláintiff and defendant companies and 
that, therefore, the - plaintiff was not 
The language: of ‘the 
judgment, however, isin favour of the, 
plaintiff. The learned Judge- "was of 
opinion :that a carrier's contract ib with 
the person in whom the property in goods 
is vested at the time the contract of 
carriage was entered into. The learned 
Judge did not. Bo further &nd enquire 
whether the consignor had transferred 
all his rights and interest in the contract 
to the. plaintiff. The Bombay case of 
Dolatram -Dwarkadas v. Bombay Baroda : 


.. & Central Infdia Railway Co. QD dé an 


authority for tbe proposition that the 
title of the conajgnor’ can: be conveyed 
to-&nother person by an endorsement on a 
Railway receipt. In tha&t.ease one Sukhdin 


' Ramlal consigned.115 bags of wheat from . 


a station on the Oudh .and ‘Rohilkhand 
Railway to' Ahmadabad. The goods were: 
consigned by Bukhdin to self and he then 
endorsed on-the . REM receipt. delivery 
to one Naraindas. Naraindas on his mde 
endorsed it in favour of the plaintiff of 


E 25-Ind:, Oas.'880,. 38 B. 650; 16 Bom. L R 


i 


1 the carrier. . -If 


È “under ‘the contract, 


1652 7c t 
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` that buit; - Dólatram. ` Under these. cir- 


cumstances, a Beach of the Bombay 
| High Court held that the Railway receipt ; 
was a mercantile document af title and , 


“that the endorsee of such a Railway. 
. receipt had: sufficient interest in the 


goods covered by it to maintain an action - 
for’ damages against the Railwey Oo.- 
makes a contract, there 
can be no doubt that A can pass over the- 
benefit of that contract to a third person. 


: The question here is whether the eadorsge- , 


iment, of the Railway. receipt did pass: 
‘the benefit .of. tlie: contract to the 


. endorsgee. : On the authority of the Bombay .. 


‘ease 1 hold that.it did. The learned 
Counsel for the respondent quoted an- 
other Bombay case of the G. I. P. Ratl-. 
way Co. v. Saheb. Ram 2). That case, 
however, was of a consignee of goods and: 
hot of a person to whom the benefit of 
the contract of the consignor was convey- 
ed by the consignor. In: my ‘opinion 


- the plaintiff had & right to sue. 


* As other points have not been determin- 


. ed by the learned Judge of the ‘lower 
* Appellate Court I set saide his decree 


and ‘direct that Court to decide the 
appeal after decision of the other issues. 
^ here and hitherto shall abide by 


' the result. A , 
«E, 8. D. . ` Appeal.allowed; 
Case remanded. 
(f) 5 Bom. L R 953. 
. BANGOON HIGH COURT. 


Fuüngr Civin APPEAL No. 133 or 1923. 

K February 11, 1924. : 
Present :—Mr. Justice Lentaigne and 

Mr. Justice Carr. ` 
MA MA:GUN-.—APPELLANT 
| versus ` ; 

MAUNG BO THAN-— Rasronvant, 

ndlord nant— collected surongful 

iy thd oon Liability of Colleetor—Liabilty of 


UN here rent is wrongfully collected from a 
tenant by & Seu Oibar than the landioid,* the 
Jatter- can recover. the. same from the former in. 
an action on tort, but the tenant 16 not thereby 
d from 


-INDIAN GASES, 


ants had wron; 


lus. hhbility~ to: the landlord ` 


| (0 v [1924 
LOSER OS Sa S TY 
‘First, -appeal from -,a decree of- 
the District Gourt, Begu, in Criminal 
ar No. 10 of 1923.,, i E 
. Kerth, for the Appellant. 

Mr. Danira, €or the Respondent. , a 
+ JUDGMENT.—The plaintiff-appel- 
lant, is thetwidow of U Yaw and adminis- : 
tratrix of his estate.'. She alleged that 
their joint estate included a large area of 
land in the Pegu District. The defend- 
y collected, the rents 
ofthe land m their tenants.. She 
sued to recover the rents so collected. 

The Additional Judge of the, District . 
Court held that on these allegations the 
plaintiffs had no cause of action against 
the defendants. Her; remedy he con- 
sideréd was against the tenants only. 

We are clearly of opinion that he was 
wrong. No doubt. such payment as is 
alleged would not discharge .the tenants 
from their liability to the plaintiff under 
their contracta; But the, plaintiff's suit 


„against the defendants is based not on 


contract. but on tort, and if they have in 
fact wrongfully collected money due: to 
the plaintiff she is entitled to recover that 
money from them. This is the only ques- 
tion that we have to.decide. ` ^ 

The order of the District Court reject- 
ing the plaint and the decree of that 
Court are set aside. -The suit is remand- ` 


.ed to the District Court with a directian 


that the plaint is admitted. d 
The appellant will be given a certifi- 


` cate for the refund.of the Court-fee paid 


on this appeal, S - se 
The other costs in this appeal will be 

costs in the suit_and follow its result. 
N.H. , Buit remanded, 
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go 

a 

E 

n 

e 
Teme v CE S 
R : 
1. 

P 

i 

$ 

4c 


Vol. 83] 7 
MUKUNDLAL BANSILAL 7. BMPEROR, 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR REVISION 

No. 100 or 1924. ! 

. June 26, 1924. .. 
Present:—Sir Lallubhai Shah, 

“Acting Chief Justice, 

and Mr. Justice Fawcett > |! 
MUKUNDLAL BANSILAL-—PnTITIONER: 

.o' versus | 
EMPEROR-—RssPONDÉNT. 

Cotton Duties, Act II of 1896), s 16, 95 (9)— 
Meaning of word P place" An definito, of “mill” 


4 


t 


Kr, 


Therefore, 
after due notice, get thë lookéd door of a godown 
of Vu opened to give access to the Inspector 
0 otton 


Criminal application fróm éonviction 
and senténce passed by the Firat Class 
' Magistrate, Poona, confirméd on appeal 
by the Bessions Judge, Poona i 
. Sir Chimanlal Setalvdd and Mr, S: G. 
'"Velinkar, instructed by Messrs, Ardeshir, 
Hormusji, Diñsħaw & Co., for thè Peti- 
tioner. ' 2 ; : 

Mr. 8. S: Patkar, Governthent Pleader, 

for the Crown. 
. . JUDGMENT. 

Shah, Ag. C. J.—This application 
arises out of chron takeh by the 
Inspector of Gotton Excise, Bombay 
Presidency, against the ‘accused. In the 
complaint that was Iddged.on August 3, 
1923, before the Distriet Magistrate, the 
complainant alleged that, on April 14, 
1923, he went to the’ Raja Bahadur 
Motilal Mills of Poona,. of which thé ac- 
„oged Was the. owner, dnd aaked: hint to 


y 


EC T 


7 2 


give reasonable facilities for the inepe. 
tion of certain records showing produc- 
tion of mixed cotton arid-silk goods. At 
about 9'4 A. when he went there the 
accused ‘gave instructions to his servants 
that facilities should be given to the 
complainant. The complainant waited 
up to 2? m., but he had not been-able to 
get until then the inspection of the re- 
cords and of the godown which he want- 
ed. When the.accused returned at about 
ZP. m. lie was said to have refused to let 
him have access, to the godown and to 
the records which lié wanted, and áccord-. 
ingly charged him under section “25, 


. clause 9, of the Cotton Duties Act It of 


1896. On this the trial proc&éded before- 
thé First Class Magistrate Mr. Atre to 
whom the District Magistrate had trans-, 
ferréd- this complaint. The casé assum; 
ed eoméwhat ùnduė proportions partly ort 
account of'the line of argument which was 
adopted, oh behalf of the accused in thé 
Trial Court. But in the énd the Magistraté 
found that undér section I6 of the Cotton ' 
Duties Act, the complainant was entitled 
to have free aecess to the godown, and 
also to have inspection of the accounts. 
fromthe year 1915 up to 1928 which he 
wanted; that the access to the godown 


and to the records’ was refused by the  .. 


accused. - He accordifigly found him 
guilty of having intentionally caused ob- 
struction in the discharge of his dutied to 
thé complainant under section 25, clause 
9, of the Cotton Duties Act, and sentenc- 
ed the aécused to simple imprisonment’ 
till the rising of the Court and a fine of 
Rs, 1,000. ae y 
In appeal the learned Sessions Judge 
was xot prèpared to, hold it proved as 
regards the account books from 1915 tó 
1950 “that the Mill Authorities knew 
where they weré and refused to produce 
them, and as regards the books from 
1920 to 1928 he was not prepared to hold 
that the accounts were not produced: , It 
may be'mientioned that the connection 
of the accused' with this Mill commenced 
in August 1920. The learned Judge, 
howévér, was satisfied on the evidence 
that the accused refused to give access 
to the gódown, and that in, doing 80, he 
intentionally caused obstruction to “the 


Complainant, Accordingly he tix . 


= 
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firmed the conviction and upheld the sen- 


tence: i 

“In the application“before us ‘the case 
dn ‘behalf of the applicant has been 
argued: on the footing of the findings 
recorded by the Sessions Judge. We 
are nó longer concerned with the ob- 
struction alleged to have been caused to 
the ‘complainant as- regards ` the 
account books, because: the learned 
Judge has so far found: in favour of the 
accused. ` 


‘ We are concerned with the obstruction 
said to have been caused to the complain- 
ant in respect of the .godown. As 
.regards that, the facts, which are not in 
dispute, are these The godown was 
ocked at; the time. Apparently, on 
April 14, from about 9.4. M.-up 
2 P, m. the persons to whom the accused 
had given instructions to give facilities 
tothe complainant had not done any- 
thing to open the.godown. When the 
accused returned at about 2 Pp M. to 
the Mill. premises, he is found to 
have refused any access to this godown 
to the complainant His case on that 
point was that he did not refuse, but 
that he said, that he. would write to him 
later on, suggesting that as he was absent 
. during the morning hours and did not 
know what had transpired between the 
complainant and his own men, he wanted 
time to consider the situation. In support 
of that he relied upon, the letter which 
he wrote that very afternoon which 
‘reached the complainant at about 5-30, in 
which he offered to open the godown to 
him. That offer, however, was not avail- 
, ed of later on, and we are not concerned 
with what happened subsequently. But 
that letter has been relied upon in, the 
course of the argument as showing that 
from. the beginning there,was no inten- 
tion on his part to cause obstruction: It 
ja further urged before us that as the 
finding with, regard to the refusal to 
‘produce the account books is in favour 
of the accused, really there could not 
have been any intention on the.part of 
the’ accused to cause obstruction It is 
: alsó úrged that this godown is not part 
-of the Mill as defined by the Aot, and 


, Wat, therefore, really the accused would, 


INDIAN CASES, | 


have a right to refuse free access’ to ^ 
this part of the building. ; s 

As regards this last point, it is clear 
that it does not seam to have been’ 
suggested in ejtherof the Courts below 
that this godown' was not part of 
the building. Under section 3, sub- 
clause (6) of the Act “Mill” means any 
building or pace where cotton goods 
are woven, knitted or otherwise manu- 
factured by machinery moved other- 
wise than by manual labour and 
includes every part of such Linas Ad 
place. It does not appear to have been 
suggested in this case that this godown 
was not part of such building or place. 
The, learned Judge has found expressly 
that the complainant had a right of free 
dccess, at all reasonable times during the 
working hours to this particular godown, 
and in the absence of any indication 
in’ the evidence to the contrary the, 
suggestion made before us: cannot be 
accepted. It is sufficient for our pur-, 

in revision that both the. lower 
Courts have found that he had aright 
of free access at all reasonable times 
to this godown. . - 

As regards the question. whether the 
act found to have been committed by 
the accused amounts to. intentional ob- 
struction, ib seems that it is really a 
question, of fact to be determined with 
reference to the circumstances of this ' 
case. Though several cases 'haye been 
referred, to in. the course of the argu- 
ment, I think that it must depend upon 
the facts of this case. "We have to de- 
termine on the' proved facts whether 
the conduct of the accused, amounts to 
an obstruction within the meaning-of 
clause 9 of section 25. AsI have already 
stated. the godown was: locked. The 
requisition of the complainant to. have 
it opened was not'complied with in the 
morning of the 14th; and abottt, 2 o'clock 
when the accused returned, undoubt- 
edly the complainant insisted upon the 
opening of the godown. It is. not 
suggested in the case that. the accused 
had not the necessary controlover the 
koy, and that he was not in a posi- 
tion to open, the. godown, 1f:he was 
minded to doso If'under.these circum- 
ajances .he refused to: open. the. godown., 


' 
Ve 
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it seems to -me. that he undoubtedly: 
caused an obstruction to the free access 
to this godown to which the complain- 
ant was entitled. It does not matter 
as to what the object of the complain- 
ant was in asking the accused to open, 
the godown. It has been urged with 
some insistence that the real thing” that 
the complainant wanted was the account 
books, and as there is a finding in favour 
of the accused on that point, there 
could have been no intention on the 
part of the accused to cause obstruc- 
tion. But the ‘obstruction to the free 
access fo the godown did arise in fact, 
and to meit ‘appears that that obstruc- 


tion existed no less because the purpose . 


for which it was wanted was not estab- 
lished as alleged by the complainant: 
The fact appears to have been, as found 
by the learned Sessions Jud 
complainant had a suspicion in his mind 
that the account books were in'the go- 
down, and possibly he wanted to get 
samples of-the silk cloth which was 
manufactured in this Mill. It is possible 
on the other hand, that on account of 
what had transpired between the com- 
plamant and the Mill people in the morn- 
ing,when the accused and the complainant 
met at ‘about 2 o'clock the interview 
between them was not exactly. pleasant, 
and ‘on account. of mutual distrust and 
suspicion ,of each other, both: parties 


possibly behavéd in a manner in which. 


they might not: have otherwise acted. 


But whatever the .reason may be, the. 


fact remains that the accused refused to 
open the godown at the time, and it 
seems io me that it is no answer to’ 
say that'later on in the afternoon he. 
offered to the complainant to have access- 
to that godown. Undoubtedly he. did 
make such an offer by his letter in the 
afternoon:on the 14th, and to that ex-' 
tent, I think, he acted correctly. But. 
that is not sufficient, in my opinion; to 
condone the obstruction which hein 
fact caused at about 2 o'clock whenlhe 
refused access to the’ complainant ‘to 
the godown. i 1 

It seems to me, therefore, that the con- 
vietion under clause 9 of section 95 iof 
the Cotton Duties Act is correct. Having’ 
pgud, however, tà the findings of fhe- 


2? 
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ge, that the: 


learned Sessions Judge ds regards the 
account books, and to the fact that thé 
complainant really wanted access to the 
account books, and also to the subsequent 
conduct ‘of the accused in writing 
the letter to which I have referred, it 
seems to'me that the sentence is unduly’ 
severe. Havin regard to these 
circumstances, I think that the sentence 
of fine of Rs. 100 would be sufficient to 
meet the requirements of the case. I 
would, therefore, reduce.the sentence to 
a fine of Rs. 100 and direct the excess, if 
paid, tobe refunded. We set aside the, 
sentence ofimprisonment. ` . , 
Fawcett, J.—I agree that the convic- 
tion of the accused for having inten- 
-tionally ‘obstructed the complainant in 


. the’ exercise of his power under the 


Oottor Duties Act should not be inter- 
fered.with by this Court on revision. ` 
.* On the main question the facts found 
by the ‘lower Court seem tome clearly. 
to show that there was wilful obstruc-- 
tion. „The compláinant had been trying 
to get' access to this godown for some’ 
hours im the morning. He had written. 
-geveralmemos.to that end addressed to' 
the accused. He did not succeed in 
getting auch access, and atthe subsequent: 
interview between the accused and’ the 
complainant the accused definitely refus- 
ed to open the godown. To say that that 
does not amount to-a wilful obstruction! 
under clause 9 of:section 25 of the Cótton* 
Duties Act seems'to me absurd. : The , 
complainant under section 16 had a right’ 
of free access, so that no conditions could 
be attached ‘to it. It was not open to 
the aécused, for instance, to! say "you' 
must wait some hours until I fully. 
consider the question, and it is not 
alleged that the accused was mnot*in a- 
position, if he wanted to, to have had 
the godown at chce opened and the 
compldinant given access to it. The 
question of the particular purpose for 
which the complainant wanted such: 
access, seems to me immaterial in the 
circumstances of ‘this case, so long, at 
any rate, asthe object was in connec-, 


.tion with the Inspector's-duties under ' 


the Cotton Duties Act. It'may, however, 
He remarked that it was not an entirely" 


.mew-oese'get- up fox -the -first-time by. 
a Fre 


^ 
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* the, learned Sessions Judge, that he 
wanted, such access to segit there were 
any gcors in this godown, for the letter 
of the: Inspector, Exhibit 2. B, in fact 
mentióned his suspicion that there were 
such goods in the godown. Whether it 
was to see such goods, or whether it was 
to see whether any accounts 
concealed there, in either case the com- 
plainant had a right of access t» the 
godown and undoubtedly the accused, 
after due notice, declined to give him 
such access. It, is absurd to say that 
because there was no other overt act, 
such asa threat or a blow, that therefore 
there was no intentional obstruction I 
may in this connection refer to the. case 
of Gully v. Smith (1) where. the . question 
arose whether an owner whose wall had. 
tumbled down on toa road, md who, 


after due notice, omitted to remove it 


was guilty of "wilful obstruction" af the 
highway under a certain Statute. It was 
held by the Court that hé was guilty of 
Such obstruction, and Lord Coleridge 
in delivering judgment said, among 
other things — 

“To my mind it is ‘clear that, though 
obstruction may have begun with an act 
for which the appellant was not 
responsible, 
moved.that which caused the obstruction, 
and after notice did not do Bo, that act 
of leaving it becomes wilful on his part.” 

In that case there was also a conten- 
tion that there ought to have been some 
overt acton his part, but that was over- 
ruled by the Court. So here there was 
obstruction to the complainant's right 
of free access, namely, the locked door. 
The accused had notice to remove that 
obstruction and to give the complainant 
free access, and he declined to do s0, 
and, therefore, there was wilful obstrue- 
tion on his part. 

As to the point whether section 16 

-would gover free access to this godown, it 
seams to me quite clear from the dəfini- 
tion of'the word "Mill" in this Act that it 
must do so. Thatdefinition contains the 
mide word “place” which (supposing the 
godown is not in the.particular building 
where the machinery is) is wide enough to 
? vo 13 Q- B. D, 1215. 53.L. J, M. O. 35: 48 J, 
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were, 


yo if he ought. to have re-` 


"bui 


cover ihe premises containing accessories , 


to the manufacture of cotton goods in, 
the Mill, and tbe Explanation to section 6° 
of the Act provides that cotton goods; 
produced in the Mull cover any goods . 
which are issued out of the premises 
of the Mill. Obviously thé Legislature 
intends the Mill premises to be covered 
by the word "mil." z 


`, As regards thé sentence, I agree with 


my learned brother that in the 
circumstances the finé should be reduced 
from Rs, 1,000 to Rs, 100. l 
8. D. Conviction confirmed: 
Sentence reduced. `, 


CALCUTTA HIGH COURT: 
| Jury RzrgRENOR No. 2 or 1924. 
` March 20, 1924. p 
Present:—Justiée Sir Ev art Greaves, KT., 
i and Mr. Justice Duval. s 
EMPEROR— PROSECUTOR 
versus 
GOLAM KADER AND OTHERS— ` 
Crimi ain UL j 
emina é (Act V of 1898), s 307 
—Judge disagreeing nth Jury—Re, an "High 
Gourin igh Court, when wall + ere. 

The test that has to “be applied in a 
Reference under section 307 of the inal Pro- 
cedure Code, when the Judge disagrees with the 
verdict of the Jury, 1s to see whether thé verdict 
is so unreasonable that “seven reasonable men 
Sie noh have arrived at that verdict. [p. 359, 
col, 

The High Court will not, therefore, interfere 
in e caso unless it: can be said that it was not 
possible for the Jury to have arrived at the- 
verdict at which they did arrive. [nd] 

Reference by the Sessions Judge, 
Chittagong, under section 307 of i 
Oriminal Procedure Code, against an 
unanimous verdict of the Jury. 


Mr, Langford James, Babus Debendra 
Narain Bhattacharjee, Charu Chandra 
Sen, Debendra Chandra Pal and Krishta 
Kuore Basak; ce the prre 

abus Panchanan Ghose and Jyotish 
ae ee E E Complainant. , i $n 

Mr, undkar, ficiating Depu 
Legal Remembrancer, for the as 
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5 - JUDGMENT. 

Greaves, Ji—This 15 a Reference by 
the Sessions Judge of eae lager 
"Twenty peisons were charged - with 
.offences under section [47 of the Indian 
Penal Code. Four of. them 1, 2,' 17 and 
18 were further charged with’ Offences 
under section 302 of the Indian Penal 
Code and there was 4° further. charge 
under section 149 read with section 302 
against all the 20 persons. "The ‘trial 
took place before & Jury between the 
10th and the 19th of December last 
year, and the Jury by ‘an unanimous 
verdict found the accused: ‘not’ guilty 

on the 19th December, giving them, so 
we understand, the benefit of the doubt. 
‘Under the circumstances the -Sessions 
Judge who has disagreed with the 
unanimous verdict of the Jury | has 
made this Reference to us’ under. the 
provisions of section 307 of the Code 
of Criminal Procédure. ‘It is necessary, 
therefore, for us to consider the evi- 
dence that was before the Jury and the 
‘view of the Sessions Judge and also 
“the view of the Jury and after having 
done so to arrive at our own conclusion 
"vpon'the'case The füéts of the case 
are succinctly set forth both in ‘the 
“second paragraph of" the. letter of Re- 
ference and also in the charge to the 
Jury under the -heading “prosecution 
” I need oniy déal very shortly 
5 with ihe facts The prosecution ‘case 
that on.the 8th of July last year, 
"ub Bangshi Dey, & ténant of ‘Prasanna 
„and two. other ' persons, labourers of 
Prasanna, were transplanting paddy in 
a large ‘char lying ‘tothe west of the 
village Gahir& which was in the pos- 
session of Prasanna, and ‘his brother, 
Hara Kumar and Nishi, brothers of 


irn were watching the transplant- “go 
, injuries early in the morning of the 


of'the paddy. Then itis said that 

"a. large number of men armed ‘with. 
tias came from the east and that 

the five men, Hara Kumar, . Nishi, 

'Bangsh i and the ‘two labourers ran 
away towards the west. It is said that 

near the darga of one Har. Chandra 

Das, who was ulso a tenant of Prasanna, 

the five persons who were flying were 

` intercepted by a party of. men who were 
coming from the north-west, -The two 


INDIAN CASES, Wou e t ag 


labourers effettad- thett ‘escape und it 4 


is said ihat-'the other three were 
surrounded and that. Hara Kumar was 
Struck on the head with a lathi by two 
‘of the acóused, Azizur Rahman, and 
-Golam Kader. According to the pro- 
secution case Hara Kumar fell down 


as thé result of the blows and Bangshi _ 


tried’ to ‘protect him by interposing his 
body and received a number of blows, 
The prosecution evidence states that 
despite this, various other blows were 
aimed, by various members of the 


‘attacking: party upon the prostrate body 


of Hara Kumar. Nishi is also said to 
‘have been beaten by the rioters. and 


` three othér persons who arrived to see 


what was happening are ‘said to have 
received injuries and another brother 
of Prasaiina, Nabin,-is said to have 


been. struck by the rioters as they 
"were dispersiug. Hara Kumar was 
«carried home. The 


occurrence took 
place in the evening and at about 9 
o'clock in the- night Hara Kumar and 
Nishi were “taken in a sampan and 
information was.sent to Prasanna who 
was in Chittagong where he was employ- 
ed'as a Pleader's clerk. -Prasanna left 
Chittagong on the following morning, that 
is, on the 9th of July. On his: way he 
met his brothers ın the sampan and he 
took them toa ghat near the thana 


which i9at a ‘place called Auwma. At’ 


2 p. x. next day, the-9th July, the first 
information was lodged by Prasanna 


All the accused. were named in that: 


information. On Prasanna lodging’ the 
first information a ‘Sub-Inspector went 
from ‘the thana to the ghat and in- 
spected the injuries - of f 

and Nishi. After this was done Hara 
Kumar and Nishi were taken to Chitta- 
ng where Hara Kumar died of the 


10th. "The postmortem examination of 
Hara Kumar disclosed two wounds on 
the ‘top.of his: head and a fracture of 
the froutal bone in five segments and 
the view of the Civil Surgeon was that 
the injuries on the head were sufficient 
by themselves to cause death. The 
diepute in respect of which the riot- 
ing is said to have taken place arose 


f about nthe possession of this char, 


F E * T4 


a Kumar - 


z 
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Prasanna and his brothers claimed it 
„and Prasanna had recently obtaired, a 
decree with regard to certain ploss in 
the char in section 145 proceedirgs to 
which’ Azizur Rahman, one o- the 
accused, was a party. Azizur Ranman 
_ had’ stated a title suit in. respect ` of 
two of these plots and a kabuliyct had 
‘been executed by Azizur Rahman and his 
co-gharers in favour of one Umed Ali 
and ten others of the accused ars said 
to have executed kabuliyats in favour 
of Umed Ali in respect of the dis»uted 
Jand. The prosecution's suggesticn is 
that behind Umed Ali was ane Khan 
Saheb, Abdul Rahman Dovasha, æ well- 
known merchant of Chittagong and 
this person is‘said to have instigated 
the. attack. The defence story ie not 
“very clear and apparently the m gges- 
tion was that Nishi and Hara Eumar 
and others, when they were going to 
‘break down a hut avhich ‘had been 
erected by Umed Alior Abdul Rehman 
on the southern extremity o: the 
char, were driven off and besten by 
Umed Ali's men. No evidence was 
called on behalf of the -defence and 
the defence story can only-be gathered 
from the line of cross-examinntioa that 
was followed with regard to some of 
the witnesses. A very large bocy of 
witnesses were called on Dehalf af the 
prosecution, many of whom purported 
to be eye-witnesses of the occurrence. 
.Amongst them are prosecution witness 
No. 2, Bacha Mia, prosecution witnesses 
Nos. 3, 4, 5, 6 and 7 The other eye- 
witnesses are’ prosecution witnesses 
Nos. 9, 10, 11,13 and 16 and ia ad- 
dition to these there are other witnesses 
who 8 to having seen some >ccur- 
rence from a distance. Most, if rot all 
‘of the eye-witnesses identified all the 
accused though it is true that prosecu- 
„tion witness No. 8 says in the Scssions 
Court that Azizur Rahman and Golam 
were not present on the occasion 
although before the Magistrate he 
stated that Azizur Rahman and Golam 
gave the blows. Prosecution witness 
Ac. 7 also says that Azizur Rahman was 
‘not present. As the learned Judge 
„pointed : put to the Jury the. majcrity of 
the prosecution witnesses were either 


` 
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ihe benefit of the doubt, as they 


the view that the verdict of 


‘The evidence 


JA 


relatives or tenants _ or labourers. of 
Prasanna and his brothers. There are 
one or two or possibly more pe who" 
may besaid toebe entirely dependent 
but it is not unnatural that a greater ' 
number of the prosecution witnesses are 


connected with Prasanna in one or other 


of the ways I have, mentioned. There is 
no doubt that reading the evidence as ' 
it has been read’ to us there does seem 
an almost overwhelming case made out 
on the part of the prosecution against 
these accused. . What, therefore, we have 
got to consider is whether the Jury 
were entirely unreasonable in giving 
id, to 
the accused and whether it was impos- 
sible for the Jury to arrive at any other 
conclusion reasonable than that the 
guilt of the accused had been brought 
home to them. Various points were urged 
by the learned Counsel who appeared 
on behalf of the accused in papper oe 
e Jury 
wag not an voreasonable verdict and that 
accordingly we should not interfere 
with in. 

First, he refers to the fact that accord- 
ing to the evidence the assault on Hara 
Kumar was made by at least 15 people 
and that yet according to the medical 
evidence only two blows were found on 
Hara Kumar's head and one slight abra- 
sion on another portion of his body. 
Certainly we think that this is a fair 
comment because on reading the evi- | 
dence we find that many blows are said 
to have been rained upon Hara Kumar hy 
some of the accused after he had fallen 
down as a result of the first two blows. 
is that Azizur: Rahmen 
and Golam struck him first and that after 
that no less than 13 persons struck him 
and yet according to the medical evidence ^ 
as we have already stated there wcte 
only three actual blows, according to the 


.Dcetor& view, that can be traced on tLe 


person of Hara Kumar. Then again £o 
far as Nishi is concerned it isstated in 
the evidence that he was struck by to 
less than ll people. But if you consider 
the evidence of the Doctor, so far as 
Nishi is concerned, you will find that he 
says that Nishi had a, bruise: on the 


eye-lid of the right eye anda contusion 
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on the left fore-arm and further injuries, 
all of which were' shght except the one' 
on'the head' ' A Y) 

Then it is further urged that there was 
evidence ‘before the Jury that other 
persons, as I have already indicated, were 
injured in the affray and that yet the 
injuries of tione of them were of suffi- 
cient gravity to demand *xamination b 
& Doctor. . 


Then it is urged that a certain num-, 


ber of witnesses, five I'think it is said, 
went back to some extent in the Sessions 
Coutt upon the evidence ‘that they had 
given before the Magistrate and emphasis 
was laid on the fact that - prosecution 
witness No. 25, who had given a long and 
a coherent story as to the connection of 
Abdul Rahman  Dovasha. with the 
attack before the Magistrate, stated 
nothing whatsoever with regard to 
this in his evidence in the Sessions 
Court. - 


Then stress is laid on “the fact that. 


although there were other brothers of 
the two injured men who were at the 
place of the occurrence at the time it 
happened no information was given at 
the thana until nearly 24 hours after the 
occurrence although the thana was only 
10 miles, away and could be easily 
reached" by a sampan by the river 
' Then some point was made with re- 
gard to the exaggerations that are said 
to have appeared in the evidence with 
regard to the fact that the accused were 
armed with daos and kirchis It is 
said that reference to this appears in the 
first information and that it is not borne 
out by: the evidence of the witnesses 
and reference, was also made to the 
picturesque figure’ who is said to have 
appeared with a lathi in one hand and a 
dao" on the other. 

Then'some point was made with re- 
gard to the scene of the occurrence 
which was placed by the prosecution 
un Plot No. 2775 which is said to have 
been a plot which was not: claimed by 
any of the accused : PV 

Further stress is laid on the fact that 
I have already mentioned that the wit- 
nesses were -tenants or labourers of Pra- 
sanna‘ and that’ the Judge- himself m 


1 
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his letter of reference says that the 
prosecution witnesses are not free from 
the charge that some of their evidence 
was tutored evidence. ; i 

Lastly, stress was laid onthe point that 
a considerable number of witnesses were 
named in the first information including 
the names of the two chowkidars, none. 
of whom were called at the trial of the 
case, * ‘ 

It is necessary to see in the light of: 
these suggestions whether we can say 
that the verdict of the Jury was so un- 
reasonable that seven reasonable men 
could not have arrived at that vérdict, 
for 1t seems to us that that is the real test 
that we have got to apply We are not 
able to say that it was not possible for the 
Jury to have arrived at the verdict at 
which they have arrived. We haye read 
the evidencs and considered it in the 
light of the criticisms that have been 
directed against it and we are of opinion, 
that it is full of eXaggerations and that 
it may well be that the Jury taking this 
view may have said to themselves that 
it was not safe to convict the accused: 
upon the evidence which was clearly ex; 
aggerated, and, therefore, untristworthy,, 
This being so, it seems to us that we 
should not be justified in accepting the 
Reference . and interfering with the 
verdict of not guilty at “which the 
Jury have ‘arrived. The accused are 
acquitted. ' , 
`~ Duval, J.-~I agree: i bs 

K, S.D, Reference not accepted, 
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.BOMBAY HIGH COURT. 
` CriminaL APPEAL No 219 or 1924, 
; June'18, 1924, we 
Present:—Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and Mr Justice | 
, Fawcett i 
RAMDAS VISHNUDAS —APPBLLANT 
i verna 
f EMPEROR-—TusPoxpeNT ; 
Criminal Procedure Code (Act V of 1808), as 195, 
476, 476A—Application for sanction to prosecute 
made before amendment of Codz—Apnlication kent 
pending tall after ia amendment -~Pendency of apnli- 
cation, whether, rejection of application—Jurisdc- 
tron of superior. Court to order prosecution -Dathe 
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Act (X of 1878), 8 11—8Special oath—Cenclusive 
HA nan made~Staiement can be proved 
to be . 

An appheation for sanction to prosecu:e, filed 
under section 195, Oriminal Procedure Code, before 
the amendment of the Code in 1923, remained pend- 
Ing in the lower Court till aometime after the Code 
wasamended Then the District Court, to which the 
lower Cour} was subordinate, acting under sec- 
tion 476A ordered prosecution under section 476 
of the Code > 

Held, that, as the pendency of the aprhcation 
for sanction did not mean iejection of the a 
‘plication within the meaning of section 176A, the 
District Oourt was competent to order pioeecution 

The evidence given under section 11 of the 
Oaths Act is not conclusive proof of the matter 
stated, but 1s cong na De of a matier 
stated as agast pergon who offere to 
bound ‘by the special oath Theiefore, it can be 
proved that a statement made ona s cath 
was false, and fa]se to the knowledge of the 

i raking. 

Criminal appeal from an order passed 

by, the Digtriet Judge, Sholapur. 


FACTS.—The appellant, Eamdas 
Vishnudas, took 49 18] path in a civil 
cage, under tlie Oaths Act (X of 1873), 
In a .subsequent civil case he stated on 
oath that the previous statement, which 
he had made on the special opta, was 
false. Upon this his brother Mannohan- 
das applied to the Subordinate Judge in 
July 1922 for sanction to prosecute him 
for perjury. This application remained 
pending before the Subordinate Judge 
till March 1924 when the District Judge, 
acting under section 476A, Oriminal Pio- 
cedure Code, ordered Ramdas Vishnudas' 
prosecution under section 476 »of the 
rer his’ ord i 

n appeal against this order wes pie- 
ferred to the High Court under section 
476-B of the Code. . 

Mr.'H C. Coyajee, with Mr. V.B. Virkar, 
for the Appellant. 

Mr S. S 


. S. Patkar, Government 
Pleader, for the Crow1 
JUDGMENT.—Two points have 


been urged in support of this appeal 
‘which has heen prefeired to this Court 
under section 476-B, Criminal Proce- 
dure Code. The first point is that 
as an application for sanction was 
made, by the brother of the pre- 
sent appellant on July 11, 1922, which 
has not been disposed of, the District 
Court, to which that Court would be 
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subordinate within the meaning - of 
section 195, Criminal *Procedure Code, 

would not be competent to make an, 
order under section 476-A. It is an 

admitted fact, however, that the appli. ' 
eation is not rejected by that Court, 
It is difficult to understand how that 
application has remained pending a0’ 
long. But it «being common ‘ground 
before us that that application is pend- 
ing, but not rejected, we do not think 
that there could be any objection to 
the superior Court taking such action 
as could be taken by the Court under 
section 476, Cmminal Procedure Cede. 
The pendency of the application can- 
not mean rejection of the application 
within the meaning of section 476-A. 

The second point urged is’ that as 
the first statement which was made 
by the present appellant on January 26, 
1921, on special oath it cannot .be 
shown to be false because of the pro- 
vision of section 11 of the Indian 
Oaths Act. "That section provides that 
the evidence so given shall. as against 
the person who offered to be pound 
by the special oath, he conclusive 
pioof of the matter stated The section 
does not provide that it shall be cons 
clusive pro of the matter stated, but 
it provides that as against the peison, 
who offers to be hound by the special 
oath, it will be conclusive proof of the 
matter stated. Now the complaint is 
filed by the Court, and it is open to 
that Court to show, if it can, that 
that Btatement was false, and false to 
the ‘knowledge of the person making 
it. Whether that Court- will be able 
to establish those propositions must 
depend upon the evidence which will: 
be available at the trial of the case 
‘against the appellant. We express no 
opinion whatever as to the merits of 
the complaint at this stage. But 
section ll of, the Indian’ Oaths Act 
does not prevent the Court from attempt- 
ing to establish that a particularstate-. 
ment made by the appellant was false 
in fact and false to his knowledge. In 


‘other words it 1s open to the Court 


to establish that by making that state- 


ment the -appellant gave false evidence 


within the meaning of section 193 
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Indien Penal Code. We, therefore, dis- 


miss tho appeal, < 


8. D. Appeal dismissed. . 


up vnm. 


|t 
| 
A 
LAHORE HIGH COURT, ' 
ORIHINAL ApraaL No. 423 or 1924, 
July 12, 1924. 
Present:—Mr, J ustice Zafar Ali. ' 
' KHAN MIR—CONYICT—ÀPPELLANT 
versus rt 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), 4 504 (2 
Sudden fight — Knife stab causing aaa 
Dangerows weapon ta 

A dispute having misen between the accused 
and another person about drawing water from a 
tap, they abused each other and the accused drew 
cut his knife and stabbed the latter with it 
The kuife.pieiced the chest and cut the heat 
causing death. The knife had a blade of three or 
four inches, and the Counsel for the accused ‘con- 


tended that ıt was not a dangerous weapon. 
Held, (1) that a knife which actually caused 


the fatal” injury was undonbtedly a rous 
weapon, 361, col 2] 
18] that e accused did not intend to cause 


death or to cause such injury as was likely to 
cause death , [tbtd ] 
E that, however, he must have known that he 
likely io cauge death and was, therefoie, 
gully of an offence under section 304, Part H of 
an 


al Uode [p 462, col 1] 
Ghulam Muhay-ud-din v Emperor, 63 Ind Cas, 


450, 22 Or L J 658, 3L T, J 581, (1922) A, I R 
(L) 26, distinguished 

‘Appeal from an order of the Sessions 
J ude, Rawalpindi, dated the -25th April 
192: 

Mr Sagar Chand, for Mr. 
Morton, for the App ellant 


Phalip 


Lala Amar Nath Chona, for the Govern- 


ment Advocate, for the Respondent. 


JUDGMENT.—Khan Mir, appellant, i 


has been convicted of culpable. ‘homicide 
not amounting: to murder and sentenc- 
ed to rigorous imprisonment for | ten 
years under section 304, Part I, Indian 
Penal Code, His Counsel does | not 
contest the findings of fact amived at 
by the learned Baon "Judge lbut 
contends that om those findings! he 
should have been convicted under, |sec- 
tion 326, . Indian. . Pena}. Code, and 

wee We sud 
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awarded a lesser ” sentence; . The 
found may be atuted as below, ^ -< 
. A dispute arose between the accused 
and the deceased about drawing water 
from a tap with the result that they 
abused ‘each other and then the accused 
drew his knife and stabbed the deceased 
with it. The knife pierced the chest 
wall and cut the heart Death was due 
to the wound in the' heart. The knife 
was not produced but twd of the eye- 
witnesses stated that its blade was three 
or four inches long. 

The accused a 


‘facts . 


itted that he stabbed 


“the deceased but pleaded that he did 


so im self-defence. But the ples: of 
stabbing in self-defence is not pressed 
now in this Court. 

The learned Sessions Judge found that 
the blow was struck in a sudden fight 
without premeditation and that there 
was no reason for thinking that the 
accused deliberately aimed the blow 
on the left side, 1, e. in the region of the 
heart. The learned Counsel for the 
appellant contends that the present cage - 
is on all fours with that reported in 
Ghulam Muhay-ud-din v. Emperor (1) 
and -by reference thereto .he argues that 
the knife whose blade was not more 
than four inches ın length could not 
be said’ to be a dangerous weapon and 
that as the Sessions Judge found that 
the blow was not deliberately aimed at 
the region of the heart the accused 
could not be convicted of culpable 
homicide hut of the offence punishable 
under section 326, Indian Penal Code. 
I am of opmuion that this contention 
is quite untenable. Each case is to 
be decided on its own facte. A knife 
which actually caused the fatal injury 
was undoubtedly & dangerous weapon, 
and as the accused struck in the chest 
it follows that he knew that the injury 
was likely to prove fatal even if the 
knife did not pierce the heart, because 
if it had penetrated any other part of 
the chest ıt ‘would have naturally cut 
the lung and a wound in the lung also 
would have probably ended in death. 
But ıt cannot be said that he intended 
to cause death or to cause such injury 

(1) 63 Ind Ons. 450, MUT EAR 3LLJ, 
581, (1922) A, E R, (L) 20 
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as was likely to cause death. AlI that 
can be said against him is that he 
gave a stab in the chest knowing that 

e waslikely by that act to cause ceath. 
His offence would therefore fall under the 
second part of section 304, Indian 2enal 
Code and I alter the conviction according- 
ly and, reduce the sentence to rigorous 


“imprisonment for seven years, becaute the 


accused andthe deceased were both quite 
youths aged 20 each, and the injury was 
caused ın a sudden scuffle. 

K.S.D.& N.H Sentence reduced. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 106 oF 1924. 

June 12, 1924. 
Present:—Sir Lallubhai Shah, K7., 
Acting Chief Justice, and 

; Mr Justice Fawcett . ° 
EZEKIEL MOSES PENKAR— 
PETITIONER 
' versus 
EMPEROR-—R8PONDBNT. 

Munici Committee of Pen—Byelavs for 
privtes—. hya taw No 9—Privy erected uithoct per- 
mimon—Non-compliance with Bye-laws, 

The Bye-law No 9of the bye-laws for Pr-vies,* 
made by the Pen Municipal Committee, des not 





*The relevant bye-laws aie as follows — 

Rule 5 Every owner of a house used for kuman 
habitation shall, if there be no public privy to 
which the residents can resort within 150 -yards 
thereof, provide the samo with a privy or privies 
in accordance with the follow ing requirements 
-Rule 6 Every person who shall constract a 
new privy or ceas-pool, shall construct the same 
in such position only as shall be approved in 
writing by the Managing Committee and m. such 
a way that every cess-pool and  mght-sol re- 
toptacle shall be at a distance of at leas" five 
feet from any placs used for human Habis, 
twenty feet from any public road or plere o 
publio resort, twenty feet from any er and 
thirty feet from any well, tank or stream ‘the 
water of which 1s used for drinking purposes- 

Provided where the maintenance o? any 


‘such distance is absolutely umpoasible the Mamici- 
ty may, 1£ they think no injury to heth ıs 


Rie to result from the proposed position of a 
privy, sanction tho reduction of distances 
down to half those prescribed above, 
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apply where a privy has beep orected without the 
permission of the Oommittee In such a caso 
there is no obligation under the said bye-law 'on 
pa ef Gis Gry tortie Obitus ba 
etion o prr e i a 
Committee, nor is he under any obligation not 
to commence to make use of the privy before 
obtaining the written oiderto that effect from 
the Chairman The bye-law, as it stands, relates 
tothe pnvy m respect of which an application 
has been made under bye-law No 7, and for 
which permission has been granted under bye- 
aa, end not a privy which has been con- 
structed without permission of the Municipality, 
[p. $63, col 2, p. 364, co. 1]  . — palis 





Rule? Ryery person desiring to-erect a privy 
or desirmg to repair or rebuild an old privy, 
shall! apply in miling. to the Chairman of the 

ng Committee for the necessary permis- 
sion The appheation shall be accompanied by a 
plan showing the dimenmons of the privy and the 
mte on which 1t 18 to be erected ; 

Rule 8, On ieceipt of the application the 
Managing Committee shall give permission in 
miiting for the erection ofthe privy subject to 
the conditions specified in bye-laws 5 and 6: 
These ead ons shall be noted in the, written 
permusson and the person receiving the per- 
mission shall be bound to prepare the pnvy ın 
terma of the written permission Mos 

Rule 9 After completion of the piwy the 
owner shall communicate this fact to the Shain 
man, Managing Committee, and no person shall 
commence to make uspof the pnvy unless he 
obtains. a written order to that effect from the 
Obairman, Managing Committee. 

Rule 10 Before issuing en order the Chairman 
shall satisfy himself that the privy has been 
compléted in terms of the iten permismon 
given under bye-law 8. In order to satisfy hım- 
self the Chairman may himself or depute any 
member of the Managing or Sanitary Committea 
or Secretaiy tothe place where the privy 1s con- 


atructed i 

Rule 11. Ifthe Obairman: finds that the pnvy 
has not been prepared ın terms of the written 
p ion, hee. refuse to issue the necessary 


order tocammence the privy unless the owner 

complies with the terms of the written permission, 

An appealshall He to the President from the 

ordena tho Ohairman refumng permismon to use 
e pri 


Rule 12 Every owner of a pie-existing privy . 


shall, if so required by a special notice issued 
ity in this behalf within six 


as may be fixed in such notice, comply to the 
best of his ability with all reasonable dnections 
given in detei] in such notice as regards alter- 
ations required to be made in such privy towards 
bringing it into conformity with the requirements 
of theee bye-laws ` 

Rulg 13 Brey panon committing any breach 
of bye-laws 1 and 2, 7,9 and 12 1) for: such 
offence be lfable on. conviction .taa fine not ex- 


ceeding Rs 25 


[1991 ' 


in such further reasonable time, 


£ 
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BZBKIEL MOSES PENKAR V. EMPEROR. 
Orimjnal applicetion from conviction 
and sentence recorded by the First 


Class Magistrate, Kolaba. : 
Mi, P. B. Shingne, for-the Petitioner. . 


for the Crown. af 
JUDGMENT .—The few facts material 
for the purpose of the pregent application 
are these. The applicant applied tor per- 
mission to build a house and a privy. It 
appears that there was an old privy an 
the spot. The Municipality, however, 
granted permission to build the house, 
but refused permission to erect a privy. 


Sometime thereafter, however, the appli-. 


. cant put up the privy in question on the 
site of the’ old privy. It has been found 
now that this was substantially a recon- 
struction of the privy. The applicant was’ 
prosecuted by the Municipality, among 
other things, for having committed a 
breach of Bye-law No. 9 of the Bye-laws’ 
for Privies framed by the Pen Municipa- 


lity and sanctioned by the Commissioner, . 


Southern Division. 

As regards the other charges the 
learned Magistrate acquitted the accused; 
Astothe charge relating to thecontraven- 


ing of rule 9 he has been found guilty . 


and sentenced to a fine of Rs. 10. 

The accused has now applied to this 
Court for a revision of the order relating 
to his conviction under bye-law No. 9. 
The bye law 1s in these terms :— 

“After the completion of the privy the 
owner shall communicate this fact to the 
Chairman, Managing Oommittee, and no 
person shall commence to make use of 
the privy unless he obtainsia written 
order to that effect from the Chairman, 
Managing Committee.” ' i 

It appears from iule 7 that every 
person desiring to erect a privy or 
desiring to repairor rebuild an old privy 
shall apply in writing to the Chairman 
of Managing’ Committee for the neces- 
sary permission. 

Rue 8 provides that on receipt of the 
application the Managing Committee 
shall give permission in writing for the 
erection of the privy subject to the 
Ri E specified in bye-lawa Nos. 5 
and 6. . 

It may, bé mentioned that though the, 
applicant niade ax application to 'rebüild 


INDIAN CASES, 


) 
an old privy, that:application was refus- 
ed. "The reason of-the refusal was stated, 
in general terms to be that according to 


' the rules’ of the Municipality the per- 
Mr. S. S. Patkar, Government Pleader, , 


mission could not be granted. Rule 8, 


‘however, provides that om receipt of the 


application the Managing Committee 
Shall give permission in writing for the 
erection of the privy subject to the 
conditions speðified in bye-laws Nos. 5, 
and 6. At the time the permission was 


' retused'it was not stated that according 


to thé provisions of rule 6, now relied. 
upon, the permission could not be grant- 
ed as there was not a distance of at’ least 
five fedt between the building and the 

roposed privy. It is also found by the 
earned Magistrate that the Municipality 
acted contrary to the provisions of rule 8 
in refusing permission. - 

The puvy must be taken to have been: 
built without the permission of ‘the 
Municipality, and the question is whether 
rule 9 applies to Aprivy 80 constructed. 
We are not concerned now with 
the question as to whether the "Municipal: 
ity could have pulled down thé privy 
which was built without the permission 
ofthe Municipality. 

Itis clear, however. that so far as rule 9 
is concerned, when it is read with 
reference to the context, that is, in the 
light of rules 7 and 8 preceding rule 9 
and of rule 10 which follows rule 9; it 
seems clear that the communication that 
is required by rule 9 to bé inade after 
the completion of the privy relates to a 
pum with reference to which permission 


“has been granted under rule 8, and not 


toa privy which has been constructed 
without, the, permission of the Munici- 
pahty. It may be that the rule as framed 
is defective, and the intention of the 
framers ofthe rêle was not to exclude 
from the scope of rule 9 aprivy such as 
we have in this ces: But we have to 
construe the rule as it is framed,&nd if 
the onginal 'intention has not’ been 
sufficiently carried out, it is perfectly 
open to the Municipality to amend the 
bye-law. But the bye-law as it stands 
appears to relate to the -privy in respect 
ot which an ‘application has been made 
under rule, 7-and for which permission 


has--been:,,,granted „under «rule 6 


r 
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Rule ,10 makes it, clear that before. S evidencd io this effect ön ili “record, nor, can 


issuing an order ‘the Ohairman- ia 


- to satisfy himself that the privy has 


been completed in terms of the written 
permission given under byelaw 8. The 
Ohairman would have no inquiry to 
make! under rule 10, if there was no 
permission granted by the Municipality 
with reference to the privy. 

On a consideration of the wordin 


l the particular rule, as also of the other 


connected rules, we are of opinion that 
rule 9 does not apply to the faeta of this 
case, and that there was no breach on the 
part of the applicant in not complying 
with the rule. There was no obligation on 
thé applicant to communicate the Zaot of 
the completion of the pnvy to the Chair- 
man, nor was he under any obligation 
not to commence to make use of the 
privy -before obtaining the written order 
to that effect from the Chairman of ihe 
Managing Committee. 

We' e the Rule absolute, set aside 
the conviction and sentence and direct 
the fine, if paid, to be refunded. 

8. D, Rule made absocute. 


ALLAHABAD HIGH COURT. 
SENE ArPBAL No. 198 oF 1924. 
June 6, 1924, 

Present :—Mr. Justice Boys, 
CHIDDA SINGH—APPBLLANT 
versus 
| EMPEROR— RESPONDENT 
Criminal Procedure Code (Act V of I898), 45 246, 
257, $38—OCharge, alteration of—Penal AA (Act 
XLV of 1800), m gs 3h, 825—Conviction undere 325 

e-trial for offenee under sa 31, £25 
Where an accused person has been tried for 
and convicted of an offence under section 325 
zs 
in the latter's death, but the witnesses 
him are disbelieved by the Court of “eae 
therefore, his conviction cannot be ld » 
that charge, the Court cannot alter ths charge 
and maintam his conviction by reading soc- 
tion 34, Pénal Oode, with seotion 335, on 


had 
Struck blows to 
tho common intention ofthe party, even af therg 


‘floor where the fight began. 


ihe, case be sént back for ie-knál,- under ec: 


tion 395 read with section 34, as guch a course» 


below to believe, 


would mean mvg the Court 
witnesses who 


on the amended charge the 


very 
are held by the Apelat ou to have committed" ' 
o accused-m "stating ` 


deliberate perjuy against thi 
in ie ad aireak blows to the deceased. [p, 385, . 
02918 
Oriminal appeal from. an order of the: 
Additional Sefsions Judge, . 
dated the lst March 1924. ` in 
Mr. N.C Varsh, for the Appellant, ` 
The Government aa _ for M 
Orown. : 


Meerut, 


JUDGMEN T,—In this case two men’ , 


Randhira and Sital have been already in, 


& prior case convicted and sentenced 'to!* 


three years' rigrous imprisonment ‘each’ 
under section 325 of the Indian Penal 
Code. The present appellant Ohiddg 
Bingh was absconding. Six witnesses, 
now in the Sessions Oourt state that the 
present appellant was one of the three 
men, the other two being Randhira ‘and 
Sital who struck Ram Sarupunderg mango 
tree to which he had retreated at the 
instance of his son from the threshing 
Five of 
these six witnesses never named Ohidda. 
Singh as striking Ram Sarup under the 
mango tree in their statements which 
were recorded under section 164 of the 
Oriminal Procedure Code nor in their 
statements.at the first trial of the other 
two accused. Begraj méntioned him at 
the first trial but did not mention himin, 
hisstatementundersection 164, Exhibit P, 
Criminal Procedure Code. The learned. 
Sessions Judge has not relied on these. 
five witnesses but has considered himself 
justified in relying © n Begraj supported 
by the fact that Chidda Singh absconded | 
andas he says that Ohidda Singh was 
named in the first report The fact of' 
his absconding can be’ of very little” 
value. As to the first report it is a pure- 
ly general statement that such and such 
people beat such and such people and it 
is made by one Sagar Mal who says, 
nothing himself and was merely giving a 
general description of what he had heard 


from others and even that general des: 
cription does’ not’ attribute to Chidda , 


Singh the particular beating of .Ram 


Sarup, still less the , particular Reeling | 


1 


y 
k2. | 
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which took place under the mango tree at 
which place it ią certain the grievous 
hurt must have, been caused which is the 
subject of the charge. Under these cir- 
cumstances after hearing both sides at 
length Iam quite certain that I find my- 
self unable to uphold the conviction of 
Ghidde Singh on the belief that he him- 
self struck Ram Sarup the blow (there 
was only one blow onthe head) which 
eventually proved fatal under the mango 
tree. It then becomes n to con- 
sider the charge. Chidda Singh the appèl- 
lant' was specifically charged that he 
“ caused suci bodily injury to Ram Baru 
which resulted in the man's death an 
théreby committed dn offence punishable 
under section 325, Indian Penal 
Code" Finding that I cannot up- 
hold the conviction on the ground.: that 
Chidda Singh himeelf caused the injury 
the question is whether at this stage jI 
can alter the charge. d 


It is urged on behalf of the Orown that 
there was common intention on the part 
of the several accused to beat the several 
members of the other - and- that, 
therefore, a. conviction could properly 
be arrived at with the aid of section 34 
of the Indian Penal Code This- course 
appears tó involve the following difficul- 
ties :— ‘ 

_ -Firétly; I cannot alter à ‘cliarge except 
under the authority given. by some: sec- 
tion of the O1iminal Procedure Code. 
The sections which would have to be 
considered are 236, 237 and 238. Itis not: 
arge, and cannot be urged, that sections 
936 and 238 are applicable to’ a case 


of this description, and as regards section ' - 


937 the provision in that is prefaced by 
the words "in the case mentionéd in 
Bection 286". ‘It is clear to me, 
therefore, that there is no section which 
will justify me in altering the charge 
and proceeding now to a- conviction. on. 
that charge. It would really mean 
convicting the accused by bringing in 
two new tacts which he was never ,asked 
in any way at all to meet in the lower 
Cout.. Those two new facts being — .| 
(L) not that he himself but somebody. 
alse of' his: companions struck’ the 


t = la‘ 


“INDIAN ÓASËS. - 


‘Amended 


Roe 


ss 


(2) that blow was struck in pursu- 
ance of a common intention. 
, Imight be inclined to hold that the 
evidence on the record certainly indicates 
that those two points might' be held to 
be established ; but that would notjuati 
mein altering the charge and proceed- 
ing here to a conviction without giving 
the accused a definite opportunity of 
meeting them. The last ‘question then 
is, p m I to set aside the conviction and 
send the case back fora re-trialon an 
charge of section 325, Indian 
Penal Oode, in reference to the blow 
inflicted by Sital and Randhira read with’ 
section 34. It appears to me: that I ought 
not to do this. In the first place the 
accused has stood his trialonce. That is 
however, not a conclusive reason for not 
sending the case back. The conclüsive 
reason is that Iam acquitting him here 


on the charge of section 325, Indian ' 


Penal Code, based on the allegation th 
he inflicted .the blow himself and in 
acquitting him on that charge not on any 
technical giound but because I hold that 
the witnesses in now attributing to him 
& personal part have clearly interpolated 
his name. To send the case back would 
mean inviting the Court below to believe: 
on the amended: charge the very wit- 
nesses whom I have held here to have in: 
effect committed deliberate perjury. This 
would be very undesirable. 


For the above reasons I allow the appeal ` 


of Chidda Singh; set aside his conviction 
and sentence, and direct that he be, forth- 


with released. i n 
.8. D. Appeal allowed, 


BOMBAY HIGH COURT, 
OnriüfNAL ÁPPLIOATION FOR RAVvISION 
No. 80 oF 1924, 

July 8, 1924. 

Present: —Sir Lallubhai Shah, Kr., 
Acting Ohief Justice, and 
Mr. Justice Fawcett. 


GURUNATH NARAYAN BETGERI— . 


APPLICANT 


' versus 2 
'. EMPEROR—RzePONDRNT;- 
' Criminal Procedure Code. (dot V- of 18909), as, D, 


366 | 
KHALBAL v. MUHAMMAD YUSUF. 
ó0lA—Applicatum for restoration of^ cttached 


property two years a. attachment —Eaherent 
Jurisdiction of High Court—Proper remedy— 
Application to ent 


If an application for the restoration of poperty 
attached under section 88, Ormai Procedure 
Code, 18 not made within ‘two years, as pr-eoribed 
by section 89 of the Code, the High Court has no 
jurisdiction, under section 561A of the Code, to 
order the restoration of property, as eich an 
order, if made, would conflict with section 8. The 
proper remedy 15 an application to Gorernnent 


Oriminal spuna against an order 
passed by the Bub-Divisional: Mag5trate, 
First Olass at Dharwar, confiumsd on 
appeal by the Sessions Judge, Dharwar. 


Mr H. B. Gumaste, for the Applicanf. 
“Mr. S. 8. Patkar, Government Pleader, 
for the Crown. 


JUDGMENT.—The petitioner be- 


fore us made an application to the Magis- 
trate ‘for the restoration of.certam pro- 
erty which was attached undersection 88, 
inal : Procedure < Code. The 


stated in the petition, ‘and the case of 
the petitioner was that as he was absent 
from the village, he did not know any- 
thing. about the attachment urtil he 
came'back to the village about the time 


he made the application’ in 1923. Under: 


section 89, Criminal Procedure Cede, it 
is clear that: the application far the res- 
toration of property has to be made 
.within two years from the date >f the 
attachment. In the present case the 
attachment was 80 far back as 1948 and 
the present application was made in 
1893; The learned Magistrate rejected 
‘the application having Tegard io the, 
rovisions of section 89, Orimmal Proce- 
duse Code. In ap the learnel Bes- 
sions Judge upheld that order 
` In support of the applicatian to this 
Court it 15 urged that we should exercise 
our inherent powers to secure the ends 
of justice under section 561 A, Criminal 
Procedure Code We donot thirk that 
we could make any order which would 
conflict with the provisions of section 89, 
Criminal-Procedure Code, in the exercise 
of our inherent powers to which a re- 
ference has been made. The ardec made 
by the Magistrate appears to. be correct, 
aE thg. application. has-nob. koen. made 
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facta. 
relating to this attsbhment have been, 


> [924 , 


within two years from the date of the 


attachment, the. Court has no ‘jurisdiction 
to make the order. which the appli- 
cant wants for the restoration of the pro- 
perty. 

It is clear that his proper remedy is to: 
apply to Government at whose disposal’ 
property is at present according to law., 
Ifthe Government are satisfied that the 
allegations by the petitioner, are correct. 
and that the Justice of the case requires 
that the property should be restored. to 
him,'the Government may allow a resto- 
ration of the property to the applicant; - 

but we cannot help him , nor can we. 
make any d to the Govern- 
ment ás to the merits of his application. 

We discharge the Rule. 


Rule discharged. 


5. D. 


= 


ALLAHABAD HIGH COURT. 
OgnrxAL Rararenos No. 255 or 1924. 
June 5,1924. ' ` 
. Present: Mr. Justice Boys. ' | 
KHALBAL—Acoussp Wu s 
versus, 
MUHAMMAD YUSUF-=Coupratyayr: - 
‘Workman's Breach of Contract fe MEE gf; 
1859), s 2—Fatlure to perform contract—Com- 
plaint, when must be made—Second Class M. agutrate, 
jurisdiction of—Period of grace, whether be | 
allowed—Court, duseretion of 
A complaint. with regard to a workman's 
default Touet be brought within three months of 
the n t to perform the contract [p. 367; ool‘ 1] 
roin de Magistrate of the Second Olas has 
urisdichon to try à case under the Workman's 
reach of Contract Act [tbid ] 
Bome come period of gaca should DE Dene to the . 
re ding 
hee. to Jail oria EN dicia ui 
It is within the discretion of 
PAS h of the period [p. 367, col 2 : 
Reference made by the Dis 
e t Magistrate, Hamirpur. : 


JUDGMENT.—This is a Reference 


the te, 


“by the District Magistrate of Hamirpur 


recommending this Court to set .aside 
the' conviction and sentence of three 
months' rigorous. imprisonment passed. 
against Khalbal undez section-.2:.08 


VoL-82] 


aol XOTI. of 1859. He recommends thia 
m two gronds :— es 
. (1) That the cofnplaint was not: brought 
within three months of the neglect to 
perform the contract as required by, the 
Amending Act XII of 1920, and i 


(2) That the Trying Magistrate being, 
& Magistrate of the Second Olass oaly : 


had no jurisdiction to try the case. , 

As regards the first point the date of 
greement was the 2nd of June 1922 
ánd the money paid Rs. lli was paid 
on the 7th. of June 1922. 
value of Rs. 40 was' done in June and 
July 1922 and it should have been 
completed within one year of the date 
of agreement, i. e. before June 7th, 1£23, 
as appears from the statement of' the 
complainant. The accused neglected’ to 
£ any further work after July 1£22. 
n, reference to this the’ Trying Magis- 
trate explains that he overlooked the 
Amending Act XII of 1920, because he 
is not supplied with copies of such Acts 
and when he sent for Act XII of 1359 
from the library of the District Magis- 
trate he was not supplied with a copy 
of the Amending Act, XII of 1920. It 
is very reasonable explanation on his 


part and I consider that he was in’ no: 


way to blame for the oversight. At the 
Ine time the defect is one which goes 
‘the root of his order and .on that 
ground alone the order must be ‘set 
paide. " 
“As to the second point the learned 
Honorary Magistrate respectfully pointe 
út that the District Magistrate is in 
error in holding that he had no jurisdic- 
lion to try the case. He refers to the 
end of .Schedule III of the Code of 


Criminal Procedure by the last entry ' 


and the penültimate entry in which an 
offence punishable under a law other 
than. the Penal Code with impricon- 
ment, for less than one year is triable 
by, any Magistrate and less than three 
years by any Magistrate of the Second 
“Class or by a more Senior Magistrate, 


eté, The learned Honorary Magistrate ~ 


does not, therefore, appear on this ground 
to have committed any error in trying 
the accused. A third point that I notice 
myself is that the learned Honorary 
Magistrate having convicted the accused 


B 
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Work. to she’ 


‘bond under 
Magistrate need not surrender and his, 


parties in a proceeding under :eection:14g 


367, 


has ordered him to pay or in default to 
go to Jail'for three months. It seems to 
me clear that under section 2 of Act XIII 
of 1859 às amended by Act 1920 the 
Magistrate should have ordered him to 
Ie-pay "within such period" as he, the 
Magistrate, thought fit.. It is clear that 
some ;period of grace, which period 18 
in ‘the discretion of the Magistrate, was 
intended to be allowed to the accused. 
For this oversight the learned’ Honorary 
Magistrate is again not to be blamed as 
the provision occurs in Act XII of 1920 
of which he had no copy. For the 


, reason that the complaint was not made 


within three months of the accused's 
default I set aside the order. The 
accused having been released on his own 
e orders of the District 
bond is discharged. ; ; 

K. B. D. ` Sentence reduced, . 


. PATNA HIGH COURT. 
OgrMINAL Revisions Nos. 423 ann 443 ` 
or 1923. 
August 15, 1923. 
Present:—Mr. Justice Foster. ' 
RAM BAHAL SINGH aND,orgggs— 
2ND PARTY—PETITIONERS 


" versus ov 
RANG BAHADUR SINGH;—l1sr Parry 
, —OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1808), es 145, 
f evidence as to 


, JUDGMENT .—These are petitions 
preferred both by the first and the setdnd 


i 


L E “THAN CASH. 


RAM BAHAL SINGH V., RANG BAHADUR SINGH. 


of the'Criminal Procedure Code which 
has been.decided by the learned Sub- 
Divisional Officer of Dinapore. The pro- 
perty in dispute is 6 43 acres. It is the 
first party's case that they purchased 

. quite recently from one Saudagar whose 
name was entered 1n the Record of Rights 
as the razyat in respect of this area. 
The second party claim to have purchas- 
ed from Mr. Jugeshwar Prasad, & Pleader 
ofthe Patna District Court. Both parties 
are cO-sharers in the village. But it is 
the case of the second party that the land 
is zerait belonging to his vendor's takhta, 
and it is the case of the first party that 
the land was the raiyati land of Sarde: 
gar, his vendor. There has been some 
litigation, and some’ years ago Mr. 
Jugeswar Prasad brought a suit against 
Baudagar Singh claiming & declaration 
that the entry in the Record of Rights 
was: incorrect. In that suit Saudagar 
Singh filed a petition admitting that he 
had nothing to do with the land Of 
recent years the predetessor of the first 
party has as co-sharer been obtaining 
decrees against Saudagar for rent and, as 
I said before, had purchased the holding 
from Saudagar last year. Now the Magis- 
trate calls this a most complicated case 
andafter reviewing some of the arguments 
of the parties: as to possibility of their 
claim jhe states that 

“in view of the conflicting document- 
ary evidence and the extreme paucity of 
oral evidence as to possession (all the 
Witnesses on both Sides admitting that 
they know no details of possession worthy 
of note) it ıs quite impossible to come to 
ány decision as to who is in possession 
of the disputed land"  . 

' Thereupon the Magistrate passed 
order in accordance with section 146 
the Criminal Procedure Code. 

Now, I am not satisfitd that this order 
isone that has faithfully followed the 
spirit of the law. In my opinionit should 
be held as a very important principle in 
cases under section 145, Criminal ce- 
dure Code, that a Magistrate should be 
extremely reluctant to attach the pro- 
perty in dispute. It is quite intelligible 
that he might be in a position to say with 
confidence that he was undblé to sutisty 


an 
of 


himself as to. the possession of the 


: "Trai 
parties in cases where the land is jungle 
or waste. But where, 98 here, there 18 
land admittedly subject year by year 
and season by season to cultivation, is 
appears tome that the Magistrate is only 
admitting his own weaknéss when he’, 
states that he cannot come to a decision. ' - 
He has before him two parties quite 
ready with information. The’ infortha- 
tion may be true or falsé, but 16 18 his 
duty to collect iaformation and sift it. 
After, all, the order under section 146 is 
almost the dame as an act of confiscation’ 
and, therefore, the Magistrate sHould 
naturally be reluctant to make use of that’ 
section. Much of what I have said ds 
Es the duty of a Magistrate to 
collect and aift the evidence before pro- 
ceeding to attachment under section 146 
is mspired by what I have seen on the 
record of this particular case. Iam, not 
satisfied that the Magistrate is accurate 
when he statés that the witnesses on both 
sides have admitted that they know no 
details of possession wotthy of note. Had 
such an occurrence taken place this case 
would be indeed an unusal one, but I 
consider this sweeping statement to be a 
tisdescription of the oral evidence. It 
has been pointed out to me that the oral 
evidence does contain specific statements 
as to possession, and in the arguments. 
of the .parties it has been emphasized 
that the treatment accorded to their otal 
evidence is not'in conformity with the 
provisions of section 145 (4).of tHe Code? 
The Magistrate has not considered thé . 
effect of the evidencé and hehas not takeit 
such further evjdence, if any, as is neces- ` 
sary. It is clear-here that before pró: 
ceeding to seize the property he could 
have and should have offered to take 
further evidence, if further evidence waa 
necessary for a decision. I, therefore, set 
aside the order passed under section 144 
of the Criminal Procedure Code m this 
case. The case will proceed to further 


hearing, : 
E. B, Case remanded, 
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“ CALCUTTA HIGH COURT. . 
APPEAL FROM ÁfPHLLATE DmoREN No. 148 
November $7, 099. 
ovember 37, 1923.” . ' 
r Prebent;-—Justice Bir Ves Mookerjée, 
Kr, and Mr. Justice Suhrawardy:' 1 
ABDUL GAFUR AND orHERS— 
DFBNDANTS—APPBLLANTS ' ' 


versus 1 
ALI'MIAH-—PLAINTIFF—RRSPONDENT- 
. „Crn Procedure" Code (Act V of 1908), O T7110 
T qoc partws to suit, when permisnile— 
- Court, ee oe for rent—Queston of 
title, whether canbe determined—Transaction tin 
support of tüle—Defendant, ` whether can im- 
peach, by way of defence—Separate suu, whether 
. necessary. d pe 


. The provisions; of O..I, r. 10 (8). Civil Pro- 
^Oedure Code, confer a ‘discretion on, the, Court 
toedd parties toa suit This discretion must ‘be 
exercided 1n. view.of the’ special cuoumstanoeelof 
the,particuler hiigation,, subject, however, to the 
ganeral Tule that parties ‘cannot. be added so es to 
alter the nature of the suit [p. 871, col.2] |» 
Oh Ling Tee v Awkinifee, 10 W.R. 88 and Hin 
Laly Baldeo Ram, 24.A 558, A. WN (1908).170, 
referred to. à ' A 


A person may be^a&dded as a party to^m suis 
_ only in ‘two cages, first, when he ought to have 
"been jomed and.” Has not been so joméd, or, 
secondly, when, without his presence the question 
in the sult cannot ‘be completely decided [10id.] 


* MoCheane v. Giles Qon l'Oh 9Ì1;'71 L. J. Ch. 
7 and Moser.y H 


48, 88 L. T. 217, 50 W. 
d 1 Oh. 487, BLL J Oh 319,68 L T 570; 4 
W R 820,1ieferred to - . ` ^ "n 
. lt cannot be. affimed asta broad proposition 
of law , that a quostion of ‘title may not be 
incidentally investigated n asut for arrears of 
rent. [p. 310, cols. 1 & 2 . 

Where a tenant-defendant disputes the extent 
of the’ title of the plaintift-landlord to the arrears 
demanded, it 1s moumbent on the Court to deter- 
mine the point before the claim 1s’ allowed. or, dis- 
allowed’ But, subject to this reservation parties 
should not be added ın a'suit for’rent so as to alter 
its nature and scope and to transform it.nto a suit 
for determmation of a complicated question of 
title to land [p. 370, col 2 fy ca ‘ele 

Rakvmannessa Bibi v, Mahadeo Das Mal, 12 Ind, 
Cas, $16, 12 O. L.,J 428, followed, ' i 


tary proposition, that dt tho 


ae 


18 ‘an élemen 

laintiff relies u 
is title, the defendant 15 entitled to impeach ita 
validity „by way of defence tothe cldim, and ‘is 
not bound to have iecourse to a separate sut 
for that purpose. [p 371, col 1] - ! 


Appeal agai a decree of the Of- 
ciating. Subordinate. Judge,” Second 
Court, Chittagong, dated tho 7th of June, 
1921, modifying that of the Officiating 

a. i l 


n 


INDIAN CASES. | 


pon a transaction m eupport df - 


369 


-Munsit} Additional Court at that place, 
“ dated the 23rd of February, 1920. |. 
Babu Narendra Kumar Das, for the Ap- 
-pellants. : i e 
. Babus Dwarkanath Chakrabarti -and 
Chandrasekhar Sen, for the Respondent. 
,.9UDGMENT.—Thie is an appeal by 
“the added defendants in a suit forarrears 
‘of rent.’ '. MES x 
The pldintiff instituted’ this “suit on 
the 16th April, 1919, against the tenant- 
| déféndant for .recovery of rent for the 
period between the 18th October, 1916, and 
‘the 13th “April, 1919. His allegation was 
that.the tenant held under him an area 
“of, one kani seven gandas of land "atan 
annual rent of Rs. 43-11-6. The defend-: 
ant filed his written ‘statement on the 
17th July, 1919, ahd “urged, amongst 
‘other pleas, that the , plaintiff alone was 
not competent to maintain the. suit aa'he 
was in effect a fractional laidlord., The 
Court theréupon adjourned the case till 
‘the.7th, August, 1919. On that date,-the 


' plaintiff applied for time to add certain 


persons as defendants. The. adjourn- 
ment was ‘granted, and oh the 28th 
October, 1919, at the instance of ‘the 
plaintiff, the present appellants were 
-added as ‘defendants. . The plaint, how- 
ever, was not amended as contemplated 
by Ò. I,-r. 10, sub-r. (4) of the Code 
of Civil Procedure, and as it now stands, 
‘it does not disclose a.cause of action 
against ‘the added defendants. Notice 
was served upon the added defendahts 
who entered .appearance and on the 16th 
January, 1920, filed their written state- 
ment. They denied that the plamtiff 
had any cause of action against them for - 
thé ‘arrears claimed and asserted that 
they were, his co-sharers. They further 
repudiated the transaction which,, it was 
-alleged,, had taket place between the 
- plaintiff and their predecessor-in-inter- 
est. ‘On these . pleadings, no issues 
were framed. The Court proceeded to . 
‘try the suit as between the plaintiff on 
"the one hand and the defendants on the 


| , other, and, on the 23rd February, 1920, 


pronguneed judgment in favour, of the 
‘plaintiff to the extent of one-half of the 
“claim. The Trial Court came to tlie con- 
-clusion that the plaintiff had established 
his title only to a half share of the 
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property in dispute and that the other ` 
hal 
ante'who were described ns pro forma 
defendants, that is, defendants against 
whom no relief was claimed. The plaint- 
iff was dissatisfied with this decision 


. and appealed to the Subordinate Judge. 


The lower Appellate Court then proceed- 
ed to receive additional evidence in the 
shape of petitions of compramise, dated 
the llth April 1918, which had forced 
the foundation of the consent decree dated 
the 22nd April, 1919, in a previous litiga- 
tion between the parties institated on 


“the 19th Aptil, 1917; these petizions of 
' compromise were deemed essertial for 


tbe elucidation of the terms of the con- 


sent-decree, The Subordinate Judge 
ultimately allowed the peal and 
decreed the claim in full. He came to 


“the conclusion that the transactions be- 


tween “the plaintiff and 


' defendants, which were impeached by 


the laiter, must be.treated as operative 
till they had been cancelled in a suit pro- 
perly framed for that purpose. The 
added ‘defendants have naw appealed to 
this Court and have contested the pro- 
pricty of the decision of the Subordinate 
Judge principally upon two grounds, 
namely, first, that they were enztled to 


the added 


INDIAN cAshs. 


Bhare was held by the added defend- .. 


'of the added 


impeach the validity of the transactions . 
` whereon the plaintiff relied, by way of 


dofence without recourse to à regular 


. suit; and secondly, that the transactions 


were manifestly inoperative as against 


“tho infants concerned, who were but 


could not, under the Muhammadan Law, 
be validly represented by their mother 
as their guardian. 
that the decres made by the Subordinate 
Judge cannot be supported. 
Jt is plain that the effect of the addi- 


' tion of the appellants as defendants has 


been to transform a simple rent-auit into 
a complex title-suit. This course was 
rightly condemned by, Field, J.. in the 
case of Lodat Mollah v Kally Dass Hoy 
(1). To guard against possible mis: 
apprehension, we must state at the out- 
set that it cannot be affirmed as a broad 
proposition of law that a question of title 
may not be incidentally investizated in 


(1) 8 C. 238; 10 O L. R. 881; 4Shome L, R. £75; 


“4 lsd, Dee, (x. 8) 152, 


We are of opinion ' 


pent 
asuit for arrears of rent. Where the 
tenant-defendant disputes the extent of 
the title of the plaintiff to the arrears ', 
demanded, it ia incumbent on the Court: 
to determine the point before the. claim 
is:allowed or disallowed. This view is 
supported by the decision in Rahiman- 
nessa Bibi v. Mahadeb Das Mal (2). But,’ 
subject’ to this reservation parties should 
not be added in a suit for rent so as to 
alter its nature and. scope and .to trans- 
form it into a suit for determination 
of a complicated question of title to 
land. ‘ 

We are' further of opinion that the 
Subordinate -Judge fell intoa manifest 
error when he held that the added de- 
fendants were not competent to assail in 
their defence the validity of the transac- 
tions whereon the plaintiff relied. The 
plaintiff was admittedly the original 
owner of the. land in suit. His, case is 
that on the 7th February, 1906, he trans- . 
ferred one-half of his interest in the 
property to the predecessors-in-interest 
eferidants.  'The true 
nature of this transaction is in contro- 
versy. The plaintiff maintains that the - 
transfer was a mortgage in the disguise 
ofa conveyance, The defendants main- 
tain that the transaction was in essence 
as in form an out and out sale. Apart 
from this, the plaintiff maintains that 
the mortgage has been re-paid and that 
on the 7th and llth January, 1918, he 
obtained from the defendants, two deeds 
of release which recite that the mortgage 


has been satistied so as to re-vest the full 


title in himself, The defendants urge, 
that inasmuch as the original transfer 
was by way of.a conveyance, the title , 
could not be re-vested in the plaintiff by 
a deed of release and that & reconveyance 
was the only effective. means for a re- 
transfer of the title,.as ruled in Oodey 
Koowur v. Ladoo (3), Jadu Nath Poddar 


-v Ruplal Poddar. (4), Dharam Chand 


Bowl v. Manju Shahw (5) Narak Lab v. 
Thagoo Lal (6), and'Mathura Mohan Saha 


(2) 12 Ind, Oas. BAS; 120 L J, 

3) 13M. LA 585; 20 E R. 660, 15 W. R. P.C 
16,6 B.L R 283, 28uth P.O J. 388, 2? Sar, P 
04 638 (P O.) | 

IDE . 987, 10 C. W, N. 650, 4 O. L J, 22 

5) 16 Ind. Cas 440, 16 C, Le J. 438, 

8 Mnt; Dus éco Oro: 380, 
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v.e Ram Kumar Saha (1): The defend- 
ants further ‘maintain that the deeds: of 
release, in so far as they were: executed 


by the ,mother of the infants ‘concerned: ' 


as their guardian, are ngt valid, because ' 
as pointed out by the Judicial Committee 
in Imam Bandi v. Mutsadda (8). and' 
Mata Din v. Ahmed Als (9), the mother. 
"was not in the. eye of daw clothed with 
authority as de facto guardian totransfer 
the interest of the infants. It is with 
regard to this ‘question: that the Subardi- 
nate Judge has, held that the 'added 
defendants ‘could impeach the validity 
of the deeds of. release only in a separate 
suit specially framed for that purpose. : 
His view, is opposed -to the decision in 
Dwijendra Mohan Sarma v. Monorama' 
Da (10) which: applied the rule enunci- 
ated in Eastern- Mortgage and Agency Co: 
v. Rebati Kumar (11), Hem Chandra v. 
‘Lalit Mohan Kar (12) and Mansaram Das 
v. Ahmad Hosain (13). It is an ele’ 
mentary proposition that if the plaintiff 
relies upon ‘a transaction in support of ` 


“his: title,’ the defendant is -entitled to 


‘ants as parties to this’ litigation 


impeach its validity, by way of defence 
to the'claim and is not bound to have 
recourse to,a separate suit for that pwu- 
pose. This renders obvious the im- 
propriety of the ‘addition of the Son. 
e 
true of release affect, not merely the 
erty whereof the rent is in dispute 

E this cuit, but other properties as well, 


em that if they are.set aside, other trans: 


actions will be re-opened and possibly 
an order for restitution on equitable 
terms required. 1t would not be right 
and proper to investigate questions - of 
this description ina suit instituted os- 


UE: Cas 305, 45.0 790, 20 0. W. X. 370; 
2336 L J Ph, 


(8) 47: Tnd Oaa 513, 451.A 73; 45 O 878, 230, 
W' J 429, 16 A'D J 800524 M L. ` 
P 


1095, (1019) M. W N 91; 8L, W. 518 (P. OL 

à 15 d. Oas,970, 381 A-49, 16 0 W.N 
YMD T 145, (1012) M. 183,9.A E J 215 
15 O. L: J 270/14 Bom. L, B 192, 15.0.0 4% 34 
A. 213, 93 M. 3.6 P. o 

(10) 70 Ind Oas: 980; $8 0 Ld 
R. (O) 150; 49 C. 911; 38 C. We x. aa 

30 L, J, 980 

-(3 14 Ind. "Cas, 515, 16 O. W. N, 715; 16.0, 'L 
JAN. 
.. (18), 87 Ind. Qas, 880; 21 0, W. N. 63,: 


ps 
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An 


- tensibly for ie recovery t arrears of * 


rent alleged to be due to the plainliff from 
the tenant-defendant. ' 

There is thus'no escape from the: con- 
clusion that the added defendants should: 


not have been brought on the record 


under O I,r 10, Ub (2) of the Uode 
of Civil Procedure, That sub-rule pro- 
‘vides that the Court may,atany stage of 
the proceeding, either upon ‘or without 
the application of either party; and on 
Buch terms as:may appear, to: the Court 
to be.just, order that the “name: of ‘any 
person, who ought to have, been joined, 
whether'as plaintiff or defendant, or 
whose presence before the Court ‘may be 
necessary in order to enable the Court 
effecttially and completely to’ adjudicate 
, upan-'and settle all the questions involv- ^ 
' ed in the suit, be added. -This provision 
confers. discretion upon the Court, and 
that discretion must be exercised in view. 
of the ‘special circumstances'of the par- ' 
Pon fitis ion;subject, however, to the ' 
e that parties cannot be added 
pm as alter the nature'of the suit Oh: 
Ling Tee v. "Awkimfee (14) and Hingu 
Lal.v. Baldeo Ram (15). Iti is further 
plam that a person may be added as 
a party to a suit, only: in two cases, 
first, when he ought: to have béen 


‘joined and has’ not been ‘so joined, 


or, secondly, when without. his pre- 
sence the question in the suit cannot: 
be completely- decided. Mc Cheame v. 
' Gyles- (16) and Moser v. Marsden” D. 
In this. connection reference may’ be. 
made to the decisions in Kiehen Parshad 


,v. Har Narayan Singh (18), Gurunaya v, 


, Dattatraya (19) and: Sabduralk v, Sada 
'shwe' Supde (20) which ‘illustrate the 
distinction between. a proper party anda 
necessary nu I thé , case before'us, 


(14) 10W. R 80 i 
m 24'A. 558, A W, N (1902) 1 


16) (1902) 1,0h 911, "uL 
Ri ha 7 ch 44, CAA 


279, 15 
8, 13 C. 
343, “C911, 


321, 2 WA 
3 Bom LO in ML 


o 
NE LR 
ii eB Tin -34 Bom. 7 h 
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* the added defendants were neither 
proper. parties nor necessary pacties 
‘The: plaint as framed did'not disclose 
a cause of action against them. There 
was no allegation that they had orior 
to thesuit set up a claim to realise 
rent from the tenant-defendant, much 
less that they ‘had actually intercepted 
the rent payable by him. We are 
accordingly of opinion that these de- 
fendants should not have been added 
as parties to the suit: the conseqrence 
of their presence has in fact been to 
convert a simple suit for rent imto a 
complicated’ title-suit, involving naime- 
rous questions of law: and fact, such 
as—Was the original transfer a mortgage 
or asale, wasa reconveyance neceasary 
to re-vest title in the original owner, 
could a release operate as a recorvey- 
ance, coulda Muhammadan mother act 
as de facto guardian and validly alienate 
the estate df he her children and coald a 
release by her be set aside excep; on 
equitable terms? 

‘Theresult is that this ‘appeal is alow- 
ed and the decree of the. Subord:nate 
Judge set aside. The added dezend- 
ants will be discharged from the suit 
and their names will be removed from 
the record. The case ‚will be remanded 
to the:Court of first instance tc be 
tried as a suit for rent between the 

- Original plaintiff and the. origina’ de- 
fendant. In order to detefmine whether 
the plaintiff is entitled to the entire 
rent or only a share thereof the Gourt 
will investigate incidentally the exterit 
of the title of the plaintiff in the and 
and:how far he has been in aztu 
enjoyment of his right in the immeciate- 
ly preceding | years, We are con- 
strained to remand the caàe to the Court 
of first instance, because, after the added 
defendants were brought on the resord, 
the original defendant ceased to take 
an interest in the controversy; it was 
to him immaterial whether the rert in 
arrear wás decreed in favour of the 
plaintif alone or in favour of the 
plaintiff jointly with the added desend- 
anta, Now that the added defencanta 
have been removed from the record, the 
original defendant must be allowed an 


opportunity. to contest the claim of the. 


IFDIAN casts. 


"eM 


D 


plaintiff, Each party will bear his own. 


costs in all the Courts up to this stage. 
N. H. Case remanded. 
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ALLAHABAD HIGH COURT. 
Szconp OrviL APPRAL No: 1642 or 1922. 
April 25,1924. ` 
Present:—Mr.-Justice Neave. 
Musammat BATKA—PLAINTIFE— - 


- APPELLANT: 
versus E 
Musammat SITMAN—Daranpawt—! 
REBSPONDENT. : 
Hindu Law—Widow, tramer Reversioner, 
conn of—Transfer w challenged— 


xd do acd un "peri k the apena 
opened cannot be t to 
validity of-a transfer 


a Hiddu widow a 


before her death he had Slotted: to held the iransfar ' 


good, 373, coL 2] 


Prasad Singh v Mata 83 Ind, 


Cas. AA 
aras A IR (A) 387, 


' Second appeal from a decree of the 
District Judge, Gorakhpur, dated the 
14th of September, 1922, 


Mr. Harnandan Prasad, for the Appel- | 


lant, 


ent. 
JUDGMEN'T.—This is an ap 


Mr. St. C. Thompson, for the Respond- ` 


from an order of the Additional Tas , 
e 


of Gorakhpur modifying a ‘decree of t. 

Additional Subordinate Judge of that 
District. The facts of the case are that 
one Achhaibar died leaving a widow 
Musammat Qulzari and two dau 
Musammat Lanjiand Musammat Batka. 
Musammat Gulzari succeeded to her 


husband's estate which consisted of shares ' 


in two villages Katarua and Baldiha. 
She executed a deed of gift in respect of 
the Katarua property in favour of her 
two daughters in equal shares and_ their 
names were entered accordingly in the 
revenue papers. 

The share in Mauza Baldiha had been 


mortgaged by Achhaibar. After the death ' 


ters , 


of their mother the two daughters Te" 


` 
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deemed this mortgege, paying’ equal 
Shares of the‘ mortgage-money. On 
the 15th August, 1918, Musammat Lanji 
died, and after some [itigation im the 
Revenue Courts the name of her daughter- 
in-law, Musammat Sitman, was recorded 
as „proprietor of half the property’ in 
both the villages. The suit out df which 
this appeal arises was brought by Musam- 
mat Batka against 'Musantmat Sitman for 
recovery of possegsion'.of one-half, the 
property in both Katarua and Baldiha 
and for meane profits , E 
' The plaintiff's case was that on the 
death of her sister Musammat’ Lanji she 
was: the only surviving heir of her father 
Achhaibar: The defence so far as Maiza 
atarua was . concerned was that the 
Plaintiff Had consented to the deed of 
t executed by their mother under 
which each daughter had obtainod a 
half share in the property, and was now 
debarred, from bringing a suit with 
regard to it. The Baldiha property had 
been redeemed by the two daughters 
jointly, mutation had been effected in 
the names of.their sons against their 
respective shares and the plaintiff was 


not entitled now -to ‘disturb this family - 


Bang a The First Court held: that 
fhe plaintiff's consent implied by her 

B the share of the property con- 
veyed to her under the deed of gift 
did not amount to such a ratification 
of the transfer as would debar‘her from 


suing as goon as the succession opened , 


He, therefore, found that as the plaintiff 
. had failed: to prove that the share of 
the mortgage-money for Baldiha had 
been paid out of the profits by Musammat 
Lanji the plaintiff was bound to re-pay it 
to her and on doing this was entitled to a 
‘decree, : D 
On appeal, the learned Additional Dis- 
trict purge held on the authority of 
Mahabir Prasad Singh v. Mata Prasad (1) 
that the plaintiff had consented to ex- 
ecution of the deed of gift and was 
P from subsequently challenging 
it. The finding of the First Court with 
regard to the property in Mauza Baldiha 
was not disputed in-that-appeal. ; 
(1) 63 Ind. Oas 721, 8A L J 709,3U.P LR, 
A) 131, 44 A. 44, (1922) A I, R. (A) $87, 3 
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The present appeal relates only to the 
Katarua property though there is a cross- 
objection with regard to Mauza Baldiha. 
It is contended that' the deed of gift 
executed by Musammat Gulzari.could 
only have the effect of accelerating the 
vesting of the estate in her daughters 
and could confer no absolute title on 
had only a 
life-interest in the property and could 
give no better title than she herself 
possessed It is conceded that if the 
plaintiff had taken part in the.execütian 
of the deed she might have been de- 
barred from challenging it, but the mere 
fact that she took’ under it the share 
which would have come to.herin any 
case when her mother died, does not 
preclude her from asserting her right 
to the whole property now . 

The deed of gift purports to convey 
the property in Mauza Katarua which 
Had belonged to the donors ‘husband 
Achhaibar to he? daughters in equal. 
shares “as heirs: according: to i^ the | 
Shasiras". It ıs admitted that they at 
once entered into possession and obtained 
mutation The question is whether this 
conduct is tantamount to ‘such a‘ con- 
sent as would operate to estop the 
plaintiff from claiming the whole pro- 
perty on her sister’s death. The ruling 
quoted by the learned Judge and 4 ‘later 
Full Bench decision of, this Court in 
Fateh Singh v. Rukmini Dewanji Maharaj 
(2) have both affirmed the principle that 
& reversioner in whose favour the suc- 

ion has opened cannot be permitted 


to challenge the validity' of & transfer' : 


by a limited Hindu owner when before 
her death he has elected: to hold ‘the 
transfer good.’ It seems to me that, in 
the present case the plaintiff by her 
conduct in taking her half share of 
the property and obtaining mutation in 
respect of'it clearly indicated’ her .ap-. 
proval of the entire deed of gift.and can- 
not’ now be allowed to treat it as & 
nullity. i WA 

One argument addressed to this Court 
was to the effect that the defendant-re- 
spondent, Musammat Sitman, hes no locus 
standı in the case as she is not an heir. 

(2) 72 Ind. Oas 8, 21 A L. J 235,46 A 330; 
(1923) A I R. (A) 387. . j ^u 
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of her mother-in-law. This argument 
proceeded on the assumption that Musam- 
mat Bitman's husband had predeceased 
his mothe: Musammat Lanji. No de- 
finite allegation to this effect was made 
in the plaint, while in the written 
statement there is a clear assertion that 
Musammat Bitman's husband became.the 
owner ofthe property by right of inheiit-, 
ance on his mother's death. No issue 
was framed on the point, and it does 
not appear to have been raised in either 
of the Courts below. This plea can- 
not be taken now. 

No plea as to the property in Mauza 
Baldiha'was taken in the memorandum 
of appeal to the Court ‘below and. it 
does not appear from the judgment of 
that Court that the Subordinate Judge's 
finding on the point was disputed be- 
fore him In these circumstances the 
respondent is not entitled to contest 
this finding in second appeal The 
result ig that the appeal and cross- 
objection are both dismissed with coste 
including in this Court, costs on the 
higher seale ' ; 


E, 8. D. Appeal dismissed, 
Cross-objection dismissed 





CALCUTTA HIGH COURT. 
ORIGINAL OIVIL APPLICATION, 
July 7, 1924 
Present, —Mx. Justice O C. Ghose : 
In re JATINDRA MOHAN BEN 
GUPTA—PxrITIONER. 

Speciylo Relief Act (I of 1877), 6 45, prowisos (a) 
to (e}—Writ of mandamus—Iligh Court, diseretion 
of-- Writ, whether can be granted ex debito jugtitite 
—Application for wrw, contents o] — Remedy, whether 
summary—'Property’ ın proviso (a), meaning of 
—“Franchise’, what tneludes—Legslaticve Coun- 
cils, procedure of—P» esident, powers of—Writ, whe- 
ther can be usued to President to eaci cise his powers 
1n particular way Judwiary, whether can interfere 
with Legislature— English proctice—Justice, denial 
of--Questton. of law o fact 

The jurisdiction of the High Court to make 
orders under section 45 of the Specific Relief 
Act is entirely. disoretfonary and in dealing with 
an application under Chapter VIII of tho Act, the 
principles applicable to u wiit of mandamus 
should be followed |p 378, col 1] 

Board of Examiners v Probhash Ohandra Roy 
18 Ind Cas 527, 400 588, 170.L J 351, 17 C 
WON. 1225 and Manindra Chandra Nandi v 
Provas Chandra Mitter, 79 Ind- Cas 1042, 51 O 279 
at p. 202, 39 O, L, J. 58, 1elied on, , t 
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tisz 

The writ of mandamus’ is a high prerogative 
writ and w granted to ampfiate justice and to 
preserve a t' where there is no specific legal : 
remedy Therefore, it cannot be demanded et 
debito sini but,issues only im the disoretion 
of ths Oourt [p 378, cul 2] 

Reg v Garland, (1870)5Q B 
LJ Q B.86,22L T 160, 18 W R 
‘AU Bants, Wigan, Churchwardens, (1878) 1 A 
Oll at p. 620, 35L T 381, 25 W R. 128, referred 
to 


‘In the cese of a yrit of mandamus, tho rights 
to bé enforced must be of a public nature 
affecting tho publie at large and aleo those which 
although of a public nature specially afiect the 
rights of individuals, and the person applying 
must show that he has n ieal and special interest 
in the subject-matter and n specilic legal right to 


enforco [ibid] 

Reg v Lewisham Union, (1897) 1 Q B 498, 66 
L.J Q B 403, (0 L. T 324, 45 W. R 346, 01 J'P 
151, roferred to 

There must bea sufficient demand to perform, 
the act sought to be enforced anda usal to. 
perform it. It i8 not necessary, that the word 


‘refuse’ or some equivalent of ity should be used 


but thers should be enough to show that the 
party withholds compliance and distinctly deter- 
mmes not todo what is required of him There 
must also be a: possibility of effective enforcement 
of the writ which wil not issue if alternative 
remedies or remedy are or 18 open to the applicant. 
[p 379, col 1] 

aa for a writ of mandamus must 
fulhl the conditions laid down ın provisos (a) 


' to (e) of section 45 of the Specific Rehef Act 


These conditions are cumulative and all of them 
must be fulfilled [ib:d.] ; 

The Court in such cases is invested with vay 
large powers and the :emedy is of a summary 
nature and coercive in its character and it ia 
elementary that the wider the powei, the greater 
must be the caution with which the power is 
exercised [iid] ', i 

Where, therefore, a member of the Bengal 
Legislative Council apphed to the High Ocurt 
for the igeuo of a wrt of mandamus against the 
President of the Council o:rdermg bum to decide 
and to disallow a motion al:out the estimates to 
be piesented to the Council for a-eupplementary 
or additional grant on account af the salaries of 
Ministers, when such grants had been on a 
‘previous occasion disallowed by the Council and 
the petitioner asa member of the Council ‘had 
exercised his motion in favour of dírallowing the 
motion, and futher prayed that his property, 
franchise and personal right as a member of the 
said Council and otherwise, would be injured it 
the President was not directed to decide on the 
hnes indicated above g : 

Ilcid, (1) that as the applicant paid revenue 
from which Ministers drew their salaries along 
with thousand others, a denial of bis prayer, 
did not cause such injury to his ‘property,’ ar 


was contemplam by proviso (a) to section 45 of . 


the Specific Relief Act , [p 379, col 2]. 

(2) that the word 'tranchiso' in the proviso did 
not inolude the right to voteim the Legislative 
Council though in its electoral sense it denoted 
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both the right of ' voting nt elections aid ths 
qualifications upon which that right was based; 
[p 379, col 2, p 380, col 1 1. : 

(3) that if the applicant's notions| of what, was 
legal or illegal under the Rules nnd Btanding 
Ordera, were hurt, that did fot 'mean -that his 
‘personal 1ighte’ had been injured [p 380, vor?] 


ther there has been a deninl'of justice. or. 


not, 15 a mixed question of law and fact [abid] — 


Application under, section 45, Spetttic: ` 


Relief ‘Act, for issue of writ of mandamus 
against the President, Bengal Légilla-, 
tive Council, to decide and to disallow 


a motion regarding Minister's salaries, 


to be introduced in the Council. 
Messrs, N. N. Sircar and S C Bose, for 
the Petitioner. MM 
Messrs. 8. R. Das (Advocate-General), 
and B. L. Mitter, (Standing Counsel), for 
the Opposite Party. : x 
JUDGMENT.—This is an 
tion under section 45 cf the Specific 
Relief Act q of 1877) for! an order 
directing the Hon'ble Mr H E; A Cotton, 
the President of the Bengal Legislative 


Oouneil to : urere 
2 qd on ii ad ae t of the Presidency of Bengal for the 


< of a certain motion, being item No. 6 
in the list of business to be brought 
forward at the Session of the Bengal 
Legislative Council, ‘which’ commences 


to-day at 3 Pir, and to disallow the. 


said motion and to forbear putting the 
. same atthe said Session of the Bengal 
Legislative Council, and fon such fur- 
ther or other order as to this Court 
may seem fit and proper, and for -an 
order that the said Mr. Cotton andthe 
other respondents do pay the coste of and 


incidental to this application. The other 


respondents are the Hon'ble' Mr. A. K. 
Fazlul Huq and the Hon'ble Mr. A K. 
Ghuznavi, being the Ministers in charge 
of the Departments of Education and 
- Agriculture of ‘the Government of 
. Bengal. The Hon'ble Mr Donald, who is 
mem of-the Exeoutive Council of 
„His Excellency the Governor of Bengal 
in charge of the Finance Department, 
“was served’ with notice of this applica- 
tion under Rule 5 of Ohapter XXIX 
of the-:Rules of this Court, (Hschle's 
Rules, page 350) as it appeared fron 


the list of business circulated to- the-. 


members of the Bengal ‘Legislativa 
Council that it was he who is to mova 
a supplemeutary demand for a graat 


of Rs. 1,71,000 for expendituré under the: 


| 
EC E 
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." Budget," was presente 


3n 
head-1l General Administration (Trans- 
ferred) on account of the salaries of the 
Ministers. 

This application was brought on 
before*me on Thursday last, when, in 
view of the urgency of the matter, I 
directed that ıt should be renewed 
before-me on Friday morning on notice 
to thé—respondents and to the said 
Mr. Dorfild. This was done and 1 
heard-at length on Friday the learned 
Couzsel ifor the applicant and the learn- 
ed Advocate-General on behalf of the 
respondents. The arguments were not 


"eoneluded-till after 4 P. 3t , on Friday and 


T'then stated that I would deliver judg- 
ment at the earliest possible moment, . 
namely, at 11 o'clock this morning. 
The facts which have given rise to 
the present application are as follows:— 
At the last Bessien of the Bengal Le- 
gislative Council on the 18th day of 
March 1924, a statement of the esti: 
mated annual expenditure and revenue 


called the 
and in con- 
nectien therewith a- separate demand 
for grant on account of the salanes of- 
the Ministers was made under section 
19-D. sub-clause 2- of- the Government 
of India Act. ' The said demand was 
for a sum of 2,20,000 under the 
head {22 (e) General Administration 
— Ministers (Transferred)." At the said 
last session of the Bengal Legislative 
Council, to wit, on March 24th, 1924, 
the said demand for t on account 
of the salaries of the Ministers was, on 
the motion of Maulvi Mohamed Nurul 
Huq Chowdhuri, a member of the said 
Bengal ‘Legislative Oouncil, rejected by 
the said Council, as appears from the 
official report of the ' proceedings of the 
sad Council -held on March’ 24th. 


year 1924-25, common] 


* Although the said demand for grant on 


account of the salaries of the ters 
was rejected by the said Oouncil, the 
Ministers have continued to remain in 
office, and: arë in office now. On or 
about June 30th, 1924, the applicant rè- 
ceived a printed list of business to be 
brought forward at the Session of the 
Bengal Legislative Council which com- 
meness to-day,signed by Mr, J. Bartley: 
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.. Officiating, Secretary to the Government 
of Bengal and Secretary. to .the, Bengal 
Legislative Council: e said printed 
list included:an item, being item No. 6, 

, which ran as follows. 

“ Bupplemen Demands for grants. 
—22—General Administration (Trans- 
ferred). The Hon'ble Mr. J. Donald to 
move that a sum of Rs. 1,71,000 be 
granted for expenditure under the 


head 22 —General Administration (Trans-: 
ferred)—on account of the salaries of the. 


Ministers." 

'The, applicant states that no estimate 
can be presented to the Bengal Legis- 
lative Council at the forth coming seasion 
for a supplementary or additional grant 
on account of the salaries of the Minister 
under Rule 94 of the Bengal Legislative 


Council Rules and Standing Orders (Bee . 


page 266 of the Dengal Legislative 
Council Manual, 1924) "The said Rule 
runs as follows:— 

" (1) An estimate shall be presented 
to the Council for a supplementary or 
additional grant when (1) the amount 
voted in the Budget of a t is 
found to be i cient for the pur- 
poses of the current year; or (ùi) a 
need’ arises during the cuirent year for 
expenditure for which the vote of the 
Council is necessary upon some new 


Rervice, not contemplated in the Budget: 


for that 
addition 


ear. (2) Supplementary or 
estimates shall be dealt with 


in the same way by the Oouncil: as if 


they were' demands for grants” 

The applicant further states that he 
has been since November, 1923, and is 
a member of the Bengal Legislative 
Council; that he ıs the owner of im- 
movesble properties in the District of 
Chittagong for which he pays Govein- 
ment revenue, and that Hè has also been 
assessed for payment of income-tax on 
the income derived from the exeicice 
of his profession as an Advocate of this 


Court. He states also that he wrote,” 


addressed and sent a letter to Mr. Cotton 
on July 2nd, 1924, drawing his attention 
to the facts hereinbefore recited and 
contending that no estimate could be 
presented to the Bengal Legislative 
Council for a supplementary or addi- 


ional grant on account of the salaries. 
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of the Miniaters. {n-the events which’, 
had. happened. The applicant went bn: 
to add. the. folowing:—'" As President - 
of the Council it is incumbent on you: 
to \decide.on tha. admissibility, of. a 
motion'and: youhave authority to. dis-' 
allów' a motion even though such a, 
motion appears, in the list, of‘ business. <», 
I contend that there can be. no doubt, . 
whatsoever that the motion of the Hon'ble. 
Mr. J. Donald, which is item, No. 6, 
in the said: printed, list of business, 
does not comply with the Bengal.Legis-' 
lative Council Rules end Standing Orders. 
and should, therefore, be disallowed.. 
I, therefore, call upon you. to decide, on 
the admissibility of the said motion of, 
the Hon'ble Mr.: J. Donald and to delete 
item No. 6 from the said’ printed list of 
business and to forbear from: putting 
that motion before the Session of the. 
Council commencing on Monday July: 
7th, 1924, Unless I hear from you in 
reply by 11 o'clock to-morrow, I shall’ 
assume that you refuse. to decide the 
question. of the admissibility of the, 
said, motion, or to disallow the said, 
motion or to delete it from the said. 
printed list of business, and-I shall, 
take such steps as I: may be advised." 
The applicant states that the said letter. 
was delivered atthe office of Mr. Cotton 
and that he also telegraphed to Mr. 
Cotton. who was then at Darjeeling, the. 
substance of the said letter. in 

The applieant, goes on to add that, 
nothwithstanding the demand made on, 
Mr Cotton, the latter has declined.to ' 
decide on the admissibility of the, said 
motion or to disallow the, same. or to 
move at all in the matter and bas denied. 
to him, the justice, which he alleges 
he was and is entitled Lastly, he 
states that his property franchise and 
personal right asa member of the said 
Council and otherwise would be injured, 
unless Mr Cotton is directed; to decido, , 
on the lines indieated ‘above, that he 
has no other specific or adequate legal ' 
remedy in the matter and that the. 
remedy he prays for will be: complete. 

Mr. Sircar, who appeared .in support. 
of the application, made. it clear to me 
at a very early stage.of his vigorous ` 
address thet his contention, was that: 
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item No, 6 Es the said. agenda 
was Eder e 94 of the said, 
and Stan 
Mr. ` Cotton’ no power of jurisdic- 
tion to’ Palrio the sai 
said’ 
which 
“entitled 'to ask the Court to direc 
Mr. Cotton, to forbear from putting” th 
said item No. 6° before, the Bengal 
Legislative , Oouncil for its consideration 
or, in other words, to, ask thé Court to 


aper 
uleg 


item’ in the 
enda and that in; the, evente. 
ád' happened’ the ‘applicant was” 
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ng. Oni, and that, ‘théreforé,” 


direct Mr Cotton ‘to delete ‘the ‘said’ 


item from the ‘said agenda, Mr. Birċar 
stated that although h his firat prayer 
was fór'an order directing Mi. Oottón 


to decide. on the admissibility of the 
said motion, being itam No 6 in the 
said agenda,” hig rincipal' prayer wás 
that Cotton” should be directed Tio 
dêléte ‘the said 'itèm as being an item 
whieh was hit by rule 94. 

“As, regards ` the right of the & applicant 
to’ ‘an 'ordér under ‘section 45 of the 
Specific Relief Act, Mr. Birear pointed 
out, that his chent paid Government 
revenue, which was an essential’ part 


of ‘the fund out of which the Ministers” 


were to be paid their salaries, and that 


the -money which was taken from ‘hig, 


client could only be used. for legitimate 
purposes as ` provided for by law. 
the second place, Mr. Siréar contended 
that ‘having regard tothe fact that at 
the lastSeasion of the Ben Y Legisla- 
tive Council his client ha exercised 
his fight to vote and had voted against 
the grant of salaries to. the Ministers, 
he would be injured so far as his said 
ri ht, which according ` to him was 

chise,” 
third place the applicant's contention was 
that he, as a member of the Council, had 
aright to` see "that the business of the 
Council was conducted according to the 
provisions of law 

‘answer to these contentions, the 
learned Advoéate-General" on behalf of 
the respondents, ‘submitted the following 
points for my consideration: 

(a) That no Court has ever granted 
a writ of Mandamus in the form asked 
cor by the applicant, ‘and that the appli- 
fant was not entitled 


directing Mr, Cotton to' decide the 


was concerned. In the’ 


to any order ` 


-respondents, by certain 


877. ^, 


dedos of the, admissibility of the said, 
motion, in'a particular manner. (b) That 
Parliament ' in passing, the ‘Government, 
of India Act and" in constituting Legis- 
lative’ Council thereunder, had' ept in 
view ‘the English “constitutional princi 
ple, “namely, that the Legislature "was 
supreme ‘and that neither the judiciar, A 
rior the executive sliould, ' ‘interfere’ in 
any way, with the conduct, of business 
in’ the Legislative Councils.‘ (c), “That, 
it has, not been shown that the’ demand E 
for justice made by the applicant bab 
been ‘refused’ "by Mr. tton. ( That 
the applicant has hot shown tha he Kas 
some interest in the matter other thah 
such as may belong to the, coinmuriity 
at large in the question now being de- 
bated, "it being Clear ‘that the “personal, 

right” injury ` “which the" Courts” aim: 
at preventing of remedying: ig a right 
personal to the individual seeking the 
remedy and not ‘merely gueh ` a right 
in rem, ab every mem ber of, a society, 
has independehil of Ke act of his 
own. (e) That rule 94 of the Rules and 
Standing Orders ' was not’ exlaustive 
and that having regard to rples 31. 38 
and 39 of the'said Rules’ and Standing 
Orders, taken" along with the provisiong 
of section 72-D “of: the Governiinént of 
India Act, Mr Cotton had, " guffioient. 
authority to include ‘the said item No, 6 
in the agenda paper. - 

Before I proceed further I desire to 
observe that ‘after the conclusión of ‘the 
arguments in this matter on Friday, 
evening, it was ‘brou ht to my notice 
that ihere had been filed on ‘the date 
a Buit'in this Court against the present 
ersohs named 
Kumar Shanker Roy Chaudhuri. an 
Kiran’ Sanker Roy Chaudhuti on behalf, 
of themselves and all other persons paying, 
revenue or taxes. allobated ‘under the 
Government of India Act to thé Govern- 
of Bengal ! ‘as sources of provincial ) revenue, 
praying for a declaration that the motion 
contained in item No. 61 in the said a enda 
paper 'is ‘incompetent and illégal and 
ultra vires, and that 1t cannot in an way. 
affect the rights of the said plainti 
of the other persons for whom ‘they ia 
suing; and further praying for a decla- 
ration that the- two Ministers are not, 
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must bea sufficient demand to perform 
the act sought to be enforced and a refu- 
sal to perform it It is not indeed re- 
cessary that the word 'refuse' or any, 
equivalent to it should be*used, but that 
there should be enough to show that the 
party withholds comphance and distanet- 
ly determines not to do what is requir- 
ed of him. There must also be the 
possibility of effective enforcement o£ the 


writ and the writ will not issue if alter-, 


native remedies oy remedy aro and is 
open to the applicant. ' 
These being the principles applicable 
to a writ of mandamus, let us turn to 
section 45 of the Specific Relief Act, 
which in India embodies these principles 
Five conditions are laid down in the 
section, being provisos (a) to (e), which 
the applicant invoking the jurisdiction 
must satisfy. These conditions are cumu- 


lative andall ofthem must befulfilled. The . 


Court is invested with very large powers, 
and the remedy is of a summary nature 
and coercive in its character. And it 
is elementary that the, wider the power, 
the greater must be ‘the cantion with 
which the power is exercised. 

In view of the importance of the ques- 
tions raised on this application, I have 
very anxiously considered the facts to 


which my attention has been drawn in: 


order to determine if and how far the 
applicant: has succeeded in bringing his 
case within the purview of section 45 
of the Specific Relief Act. In doing this 
I am relieved of the necessity of ccn- 
sidering the questions raised in proviso 
(0), (d), and (e), because no argument was 
raised in respect thereof. Provisos ra) 
and (b) prescribe the ambit of cen- 
troversy in this case. Proviso. (a) ze- 
quires that the applicant must be some 
person whose property, ‘franchise’ or 
amont right! would be injured by 
the forbearing or doing (as the case 
may be) of this specifio act to be dene 
or forborne. Proviso (b)lays down. that 
the applicant must ‘also show that such 
doing. or forbearing is, under any law 
for the time being in force, clearly :n- 
cumbent on the 1espondents ‘ 

Has the applicant here shown that his 
“ property " or “franchise” or “personal 
right" would be injured? As-to-injury 
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lo property, ‘it has been stated before 
me that the applicant pays Government 
revenue in respect of' his ummoveable : 
properties in the District of Chittagong, 
and thai'the money. so paid by him 
being part of the fund out of which 
the salaries of Ministers are met, his 
"property" would be injured, ifin pw- 
suance of Mr. Donald's motion, the sup- 
plementary demand for grant is acceded 


‘to by the Bengal Legislative Council. 


T am’ clearly of opinion that what has 


' been shown by the applicant in, this 


connection is insufficient to make him 

a competent relator. ‘The applicant pays 

Government revenue, it i3 true, but he 

pays it along with thousands of other 

people, a fact of which I am entitled 

to take judicial notice This by itself. 
cannot, in my opinion, constitute such 

* injury" to the applicant's "property" as, 
the proviso contemplates 

. Next, let us see whether his ‘‘hanchise” 

would be injured. “What 15 the fran- 

chise" which the applicant claims? He 

contends that having regard to the fact 

that he was, one of those, who at the 

last Session of the -Bengal Legislative 

Council had succeeded by their votes 

in turning down the demand for t 

for Ministers’ salaries, the effect of the 

said vote of the Council in which the 

applicant had participated would be, 
entirely ‘nullified, if Mr Cotton is not 

directed to delete the said item No. 6,. 
or to forbear from putting the same before 

the Council I am not at all sure that 

the word ‘ franchise’ includes the right 

to vote in’ the Legislative Council e 

right to vote ai the election for Parlia- 

ment or for the Indian Legislative 

Assembly, or for the various Provincial 

Legislative Councils ‘is certainly a fran-. 
chise, but I know of no instance where 


‘the word has bedan held,to include the 


power to vote on matters coming before 
a Legislative body. . The term ‘franchise’ 


‘ig defined by Blackstone, following older 


authorities as a royal- privilege or a 
Branch of the King's prerogative in the 
hands of ‚the subject It is also said 
to be synonymous with the term ‘liberty’ 
though the latter is usually applied to- 
the class of franchises, conferring im- 
munity of jurisdiction, Franchises are 


a 
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of yarious kinds and an excellent account 
of their origin will be found in Pollock 
and Maitland's History of English Law. 
The term ‘franchise’ in its electoral sense 
denotes both the right of voting at elec- 
tions and the qualifications upon which 
: that right is based 

"But assume I am wrong in the con- 
struction, I am putting on the word 
‘franchise.’ But has there been any 
‘injury' to the applicant's 'franchise' 
Buch as it is? The ‘injury to franchise’ 

must be some act interfering with the 
exercise of the applicant's: franchise, 
namely, his right to vote How can I 
say that there will be interference with 
the applicant's franchise, or right to 
vote, by Mr. Cotton putting before the 
Legislative Council for its consideration 
the motion of Mr. Donald? I am en- 
titled to assume that the proceedings 
of the Council will be conducted’ in 
accordance with the traditions of the 
Houses of Parliament and that there will 
be no interference with the rights and 
privileges of the memhers of the Council. 
No question of any injury to the ‘fran- 
chise’ or right exércised in the past can 
be gone into by me on this application, 
nor is it possible for me to foreshadow 
what may'happen in- the future, nor 
am I satisfied that even in the eyent 
of Mr. Donald's present motion being 
accepted by the Bengal Legislative 
Council, there will accrue of a certainty, 
injury to the applicant's franchise in the 
manner suggested by him. 

Let us next see if there will be any 

ury to the applicant's personal right? 
ajan is personal right? He says that 
itis his undoubted right to see that the 
business of ‘the Bengal Legislative 
Council is conducted in accordance with 
the provisions of the law. This right 
the applicant. enjov8 along with 139 
other members of the Legialative Council, 
the present strength of the Council being 
140. Oan I say that the applicant has 
Shown to my satisfaction any ‘special 
citcumstances within the meaning of 
the rule laid down in the case of In the 
mattér of. A. Rasul (6). The answer to 
my mind is in the negative. 
- (6) 21 Ind. Cas, 404, 410. 518, 18 O W N 
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Tt’ seems to 3 me clear, therefore, that 
there is no injury threatened to the 
present applicant. The aoe seeks 
for a direction of Mr. Cotton to dis- 
allow or delete from the da item 
No. .6 or to’ forbear from E ting the 
same before the Council Sup 
Cotton is not so directed. What follows ? ? 

ow would the applicant be heard? 
Except that it will burt the applicant's 
nótions of what islegal'or illegal under 
the Rules and Btanding Orders, excépt 
that it will offend against his view that 
the motion in question is ultra wires. 
I'éeannot see what injury will be caused 
to the applicant's property, franchise and 
personal right within the meaning of the 
section 

The conclysion, therefore, I coma to 
on an examination of tha applicant; 8 coï- 
tentions under the head ‘proviso (a), is 
that the applicant has fai éd" to eatiaty 
the requirements of the Btatute. 

There is another ground upon which 
the application must. fail. The apph- 
cant has, no doubt, made his demand of 
Iu but lam not satisfied that there 
as been any denial thereof. I have 
already said that it is not necéssary ‘that 
the word ‘refuse’ or any equivalent to 
it should have been used, and I accept ' 
the applicant’s contention that refusal 
ni be inferred from conduct. The facts 

the dates I have set out negative, 
to: my mind, the argument that Mr. 
Cotton “has been guilty of conduct which 
shows that he has distinctly determined 
not to do what has been required of 
Whether there has been a denial 
orn justice or not, isa mixed question of 
law. and fact, and taking into considera- 
tion the entire facts and circumstances 
of the case, and being not unmindful 
of the grounds of urgency urged on 
behalf of the applicant. I hold that 
there has been no denial of justice on the 
part of Mr Cotton. 

In view of what I have said above, I 
must reserve for the present any discus- 
sion of the merits of the applicant's case 
as bearing on proviso (b) of section 45, or 
of the intensely ebd questiong of. 
constitutional law and procedure. Bug- 
gested by learned Co on both’ sides, 


At a proper time and op a proper 
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occasion I sliall not: fail to express’ my 
opinion thereon. e - D ie ndai : 
"The result, therefore, is that this ap- 
plication fails and must be dismissed 
with costs, :e $ i 
N.. H. ‘ Application dismissed. 


RANGOON HIGH COURT. 
Frnsr Orvit, APPHAL No. 112 or 1923. 
January 18, 1924. 
Present:—Mr. Justice Lentaigte and 
Mr. Justice Carr. 

AZEE MEAH--APPBLLANT 

versus * j 
J BE WA— RESPONDENT : 
Rangoon Rent Act (Bur. Act LI of 1020), ss 2 (c), 
10 (1). and ($)—Daiy tenant—Verbal a 
Transferee for value—Tendnt, whether ‘landlord — 
Hoes of sub-tenant—Transfer of Property Act 
(IV of. 1882), as. 105, 106, 107. 

A daily tenant under & verbal t holds 
& lease of the „premises within the meaning of 
sections 105, 106: and: 107 of the Transfer of Pro- 
party Act and: all leases for whatever term are 
transfers for value provided the rent 18 payable. 
[p 382, col 1] - 

A lease i5 a limited transfer of the premises D 
itis a transfer thereof and if the ieut is payatle 
the lessee is a transferes for value within tie 
meaning of section 10 (5) of Rangoon Rent Act, 
and weptitled tothe beliefit of proviso to sec- 
tion 10 (1) of the Act. [sbid.] 

Where’ premises ae occupied for the 
of a person's business they ale occup 

himself even though they are in ane 
co. 


] 

First ecree of the 
Hig 
Regular No. 528 of 1922. 


- Mr. Sen, for the Appellant 
Mr. Das, for the Respondent. 
JUDGMENT.—This is a suit to 
eject’a tenant and its decision turns 
mainly on the construction of’ certam 
rovisions of the Rangoon Rent Act 
(Burma Act II of 1920)8s amended by 
urma Aot I of 1929. . 
‘The plaintiff is tenant of eight rooms 
in Fraser Street, Rangoon, under à 
verbal agreement and oma daily rent. 
He has been the tenant for l0 yearé or 
more and for the last: six years òr 
more the: defendant lias been his sub- 
tenant of one of .the rooms, also on 


urposss 


"E 7 Cy F ; ^ 
ent weds de re 
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a daily rent’ and under ‘a verbal agree- 
ment, . a ` ` 
' The relevant provisions of the Rent 
Act E à ; 

- E. , Section 2' (c), the definition 
“landlord” for the purposes of the Pe 
generally. This definition specifically 
includes 
premisés" and it is admitted- that the 
plaintiff is a " landlord" within this 
definition. 


. 29, Section 10 (1), which reètriete the - 


‘yight ofa landlord- to eject hiš tehant 


but in the proviso allows him to-dé ao. 


"where the premises are reasonably and 
bona fide required by thé landlord for 
occupation by himself.... .:” 

3. Section 10 (5), which eds’ ab 
follows:—'‘For the purposes of this: sec 
tion; notwithstanding anything Gjntained 
in elause (9 of'&ection 2, thé term ‘land: 
lord’, not. include any pérgoü who: 


has become landlord otherwise'than’ by: 


a bona fide, transfer thereof for value’ or 
by the devolution of the premisés upon 
-him under a testamentary disposition or 
intestacy, or a settlement made before the 
firat day of April 1818." 


. 8 tenant who sub-lets any. 


The plaintiffis a tailor employing a ` 


number of .men and he claimed’ that 
owing to expansion of his. business He 
hadi to employ additional met and that 
he required the roóm ocodpied' by the 
defendant as &  work-room' for: these 
additional men. The learnàd' Judge'on 
the Original Side found that the plaintiff 
had established. this claim ard-that he 
“did "reasonably and bona’ fidé require 
the premises for occupation by’ himaalf.” 
But he held that the agréement under 
which the plaintiff held the premises was 
not a bona fide transfer of tlie pramisés 
to him for valie and the plaintiff was, 
therefore, not entitled to the benefit of 
the proviso to section-10 (1). Accordi ! 
m pps Lon suit, P iid 
e learne udge ‘held’ apparentl 
that a lease is a transfer of the premis% 
but said that in this case thére was 
no lease ‘and found' himself unable to 
-hold "that a' right of occupying. a 
room for 24. hours- on. payment’ of a 
rent of Rs. 7 a day can b6é-conbirued 
as a- bona fide tráüsfer of thé -premises 
for value." See - 


v 


den 


4 
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» It may be noted that the bona fides of. 
the transaction is notin question. 

I am of opinion that the decision was 

wrong. -Having regard to the terms of 
sections 105, 106 and 107 of the Trans- 
fer of Property Act, I think it must be 
-held that the plaintiff has a lease of 
“the premises. And if any lease, say & 
lease for a term of years, is a transfer 
of the premises for value, I think 
that all leases, for whatever term, are 
equally ‘transfers for value, provided, 
of course, that rent is payable, as in this 
case it is ‘ 
- Mr. Das, for the respondent, does not 
really contest this proposition. He 
argues that a leaseis not a transfer of 
the premises, but merely a transfer ofa 
right toenjoy them. He contends that 
the word “thereof” in section 10 (5) 
must- mean “of the premises" and, 
though as it stands the wordis gram- 
‘matically meaningless. I agree’ with 
him that it cannot possibly mean any- 
thing else. But I hold that though a 
Jease is a limited transfer of the pre- 
mises yet it is a transfer thereof and 
that a lessee is a transferee for value 
within the meaning of section 10 (5) and 
is, therefore, entitled to the benefit of the 
proviso to section 10 (1). 

Mr. Das supports the -decision on 
other grounds also. He contends, first, 
that the plaintiff has not proved that 
he reasonably and bona fide requires 
the room for the purposes of his busi- 
ness. He lays much stress on the fact 
that the plaintiff did not produce his 
books, which according to the evidence 
would have proved his employment of 
additional men. No doubt these books 
might have strengthened’ the plaintiff's 
cage, or might, on the'other hand, have 
broken it down: But the plaintiff was 
not called upon to produce them and I 
-do not think we can draw any infer- 
ence &dverse to them. Without them 
.there ison the record evidence suffi- 
-cient, if believed, to prove the con- 
tention. The learned Judge who heard 
the witnesses has believed them and I 
:gee no-sufficient ground for differing from 
.his finding. ] 
. Mr.. Das further contends that if the 
plaintiff does require the room for the 


occupation of his journeymen that is. 
not “occupation by himself" within the: | 
meaning of the proviso.to section 10 (1). 

To allow this contention, would, I think, 

be:to place etoo restricted a meaning 

on the words. A person occupying re- 

sidential premises occupies the 

kitchen and servants’ quarters attached 

thereto though he in person may, 

never’ enter them. Occupation of the | 
dwelling house necessarily involves 

occupation of the necessary offices. The 

Act'applies equally to business premises 

and where premises are occupied for 

the purposes ofa ‘person's business 

they are ocouppied by that reson 

himself even though he may himself 

only oceasionally enter any particular 

part of them. ; 

I would, therefore, set aside the judg- 
ment and decree of the Court below and 
give judgment for the plaintiff as claim- 
ed with coste in both Courts. | , 

aa fee ten gold mohurs allow- 
e 

The respondent is allowed time 
until the-15th April, 1924, to-vacate the 
premises.  -' 


8. D. Appeal allowed 


CALCUTTA HIGH COURT. 
APPLIGATION IN APPBAL FROM ORIGINAL 
Dzoree No. 23 or 1920. 

July 30, 1923. 
Present.—Justice Bir Asutosh Mookerjee, 
Kr, and Mr. Justice Cuming. 
SIVADAS MUKERJEE— 
PRTITIONER 


versus 
SURENDRA NATH OHATTERJEE— 
OprosiTs PARTY. 

Probate and, Administration Act (V of 188), 
ss" 41, 78—Appointment of admanistrator—Con- 
stdmations for Court—Unwilling person as ad- 
aunistrator—Be: . x d 


to consanguinity, amount of interest, the safety 
of the estate and probability that 

properly a red.. It 18 not, to be guided 
y the wishes or feelings of. parties, it is to 
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look to the benefit of the estate and to that ot 


all persons interested in the distilbution of the ` 


property Therefore, it 1s not in the interest of 
the property to‘ appoint a person- who is in 
involved enucumstáuces and whose meditors have 
y proceedings against hum for the 
realization -oft their dues, nor’ should administra” 
on (e "upon a person unwilling to take 
itor not ready to furnish security to the satıs- 
Ei the Court ın accordance with section 78 
e Act, 


Application-for amendment of judg-. 


ment under sections Jól'and 152 ofthe 
Code of Civil Procedure 3 

Babu Mohesh Chandra Banerjee, for the 
Petitioner. d . 

Babus Ram Chunder Mozumdar, Sur- 
endra Nath Ghosal and Rama Prosad 
Mookerjee, for the Opposite Party. 

JUDGMENT.—This is an applica- 
tion made under sections 151 and 152 
of the Code of Oivil Procedure [or 
amendment of the judgment of this 
Court in Appeal from Original Decree, 
No. 23 of 1920. 


power of the Court to make such orders 
as may be necessary for the ends of 
justice or to prevent abuse of the process 
of the Court. ‘Section 152 authorises the 
Court to correct clerical or arithmetical 
mistakes in judgments,' decrees or orders 
-or errors arising therein from any accident. 
al slip or omission. This may be done by 
the Court either of its own motion or on 
the application of any of the parties. 
Section 153 provides that the Court may, 
„at any time, and on such terms as to 


costs or otherwise as it may think fit, ' 


' amend any defect or error in any pro- 

ceeding in a suit and all necessary 
amendments shall be made for the 
. purpose of determining the real question 
or issue raised by or depending on such 
proceeding. 
in the events which have happened it 
is open to us to give necessary directions 
under one or other of these provisions 
of the Code. 

The history of this. litigation is set 
out in our judgment which has been 
reported: Surendra Nath Ohatterjee v. 
Sivadas Mookerjee (1). We were called 
upon to consider in the appeal the ques- 
‘sion whether the: Will executed by Rai 

(1) 89 Ind, Oas, 887, 33 O. L. J. 488, (1022) A. L 
R. (O,) 182, E: ; | 


‘the 24th June, 


“tors disappeared. 
. Probate could be granted in respect of 


"words “Letters of Administration" 


Wé have no doubt that’ 


Bahadur Krishna Mohan Mookerjee on 

1916, and & “codicil ° 
had been revoked and cancelled. The 
Trial Court came to the conclusion 
the Will as also ‘the codicil had been 


.revoked. On appeal we held that. the 


Will had been revoked but that the 
codicil was in full operation. Our views 
were .Summansed in the following 
passage of our judgment: “Our conclu- 
Bion is that the second Will executed on 
the 24th June,e1916, was revoked by the 
testator on the 14th April,” 1918, by the 
execution of the deed of gift and also: 


‘by tearing; but that the codicil was not 


revoked either in law ‘or in fact.” After 
this statement of our conclusion we pro- 
ceeded to add -as follows. “the result 
is that. this appeal is allowed and the 
decree of the District Judge set aside. 
We direct that Probate be “issued to the 


k a pellant in respect of the codicil, dated 
e 
Section 151 ‘presumes the inherent " 


24th June 1916” Our attention 
has now been drawn to the fact that 
as the Will wab revoked, the provi- 
sion for “the ‘appointment of execu- 
Consequently, no 


the codicil which did not embody a pro- 
vision for the appointment'of executors, 
This escaped the,notice of the Court 
and our judgment must accordingly be 
ameuded. We direct that the judgment 
be amended by the substitution of the 
word ' Probate.’ d 

We have been pressed to hold, how- 
ever, that if Letters of Administration are 
issued instead of a Probate, the Letters 
of Admunistration should be issued in 


“favour of the petitioner Bivadas Mukher- 
_jee alone, who is one of the sons of the 


testator. We have anxiously considered 
whether we should’ accede to this prayer 
and we have with some reluctance come 
to the conclusion that we should not 
grant the application. The testator left 
two sons, Kedarnath Mukherjee, and ` 
Bivdas Mukherjee, as also a grandson 
by a daughter named Surendra Nath 
Ohatterjee. By his Will, he had appoint- 
ed. all these persons'as executors; and 
if we had not held that the-Wjll had 
been revoked, the Probate would have 


; issued, -in the normal course of events, 


E 


. to these three persons 88 executors. 
‘Probate, however, cannot be granted in 
the events which have happened, and the 
"Court'is called "upon to consider who 
should be appointed administrator. The 
rule for the appomtment of an adminis- 
“trator is formulated ‘in section 41 of the 
Probate and Administration Act, 1881, 
"Which is in the following terms: “When 
a person has died intestate, or, leaving 
“a Will of which there is no ! exebutor 
willing and competent to act, or, where 
the executor is, at the time of the death 
of such person, resident out of the 
Province, and it appears to the Court 
‘to ‘be necessary or convenient to appoint 
&ome person to administer the estate or 
any part thereof other than the ‘pereon 
"who, undér ordinary cirumstances, would 
be entitled to a grant of administration, 
the Judge may, in his discretion, having 
regard to consanguinity, amount of in- 
terest, the safety of e estate and 
probability that it will be properly 
administered, appoint such person a8 
he thinks fit to be administrator.” It 
will be observed that one of the elements 
‘to be taken into consideration is consan- 
guinity, judged by this test, a claim 
by’ either of the sons of the testator 
ig entitled to preference over that of the 
grandson by daughter. "There are, how 
‘ever, other elements which must be taken 
“into consideration, such as safety of the 
estate and the probability that it will 
‘be properly administered. The principle 
which underlies this statutory provision 
was formulated by Sir John Nicholl ‘in 
‘the case of Earl of Warwick v Greville 
(2): “The selection rests with the discre- 
tion of the Court ; that d how- 
ever, is not to be arbitrarily or capricious- 
‘ly assumed, but to ‘be a legal discretion 
governed by principle and sanctioned 
by practice, in execising it, the Court 
‘ig not ‘to be guided by the wishes or 
feelings of parties, but is to look to the 
‘benefit of the estate and to that of all 
ihe persons interested in the distribu- 
tion óf the property. The first duty of 
the Court then is to place it 1n the hands 
of that person who is likely -best to 


QD (1809) 1 Phill, 123 at p. 125; 161 E. R. 931, 
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‘to the advantage of those-who 


‘convert it c 
have claims, either in paying the credi- 
tors, or in making distribution; the 


primary object is the interest ofthe- 
property." Now, in the case before us, 
there is no room for doubt that 'Bivadas 
Mukherjee is in involved, circumstances 
‘and that his ‘creditors have already 
taken .proceedin against -him for 
the realisation of their dues. Kedar- 
_natH* Mukherjee has expressed, no de- 
sire to act as an‘ administrator ‘and 
‘the 'Oourt would be reluctant to force 
administration upon an unwilling 
person. In these circumstances, Surendra 
Nath Ohatterjee;the grandson, is obvious- 
ly the person who should be entrusted 
with the administration of the estate. 
He has expressed his readiness to furnish 
security to the satisfaction of the Court 
in acccordance with section 78 of the 
"Probate and Administration Act which 
provides that “ every person to whom 
any grant of Letters of Administration is 
committed, and, if the Judge so direct, 
any person to whom Probate is granted, 
shall give a bond to the Judge of the 
District Court, to enure for the benefit 
of the Judge for the time being, with 
one or more surety or sureties, engag- 
‘ing for the due collection, getting in 
and administering the estate of the de , 
ceased, which bond shall be in such 
form as the Judge from time to ,time 
. by any general or special order directa." , 

We direct accordingly that Letters of 
Administration with copy of the codicil 
annexed be issued to Surendra Nath 
Chatterjee and that he do furnish security, 
to the -extent of Rs. 2,000 (two thousand) 
with two sureties for Rs, 1,000 each. His 
first duty will be to distribute the assets 
amongst the legatees in terms of the 
codicil of the 24th June, 1916, and to 
provide for the performance of Deva- 
sheba in accordance with the first clause 
thereof. Our attention, has been drawn 
to a scheme of Devasheba which was 
prepared, by ‘the testator on the 24th 
June, 1916. This was not incorporated , 
in the codicil and consequently we can- 
not include it in the grant. But, for 
the sake of convenience, the scheme as 
iraméd by the testator, may, for the 
present, be adopted as the scheme ‘for 


r 
A r 
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the management of the Devasheba sub- 
‘ject, however, to this reservation that 
1f the scheme in any respect contravanes 
the provisions ofthe codicil, the scheme 
must to that extent be modified. ' 

. The result is that our original judgment 


is amended by the substitution of the: 


words ‘Letters -of Administration’ for 
‘Probate’ and Surendra Nath Chatterjee is 
appointed administrator on the terms and 
conditions mentioned The decree based 
on the judgment will'be amended accord- 
ingly. Each party will pay his own costa 
of these proceedings. The administrator 


will be entitled to take his costs out 


of the estate. We assess the hearing 
fee at one gold mohur 
already issued be amended by the Dis- 
trict Judge so that it may be read as 
Letters of Administration instead of Pro- 
bate. The administrator will act under 
the direction of the District Judge. 
8. D. - Decree amended. 


ALLAHABAD HIGH COURT. 
, BEconD OlvIL APPHAL No. 258 or 1923. 
“July 2, 1924. 
| Present :—Mr. Justice Kanhaiya Lal. 


SAGWA AND OTHERS—DBFBNDANTS - - 


—APPBLLANTS 


* VETEUB 
BHAGWAN DAS-—PLAINTIFE 
— RESPONDENT. 
Landlord and tenant—Occupancy tenant—Self- 
[oon tree—Right in frut or wood—Custom—Con- 


An occu’ tenant 18 entitled to the fruits 
or to the en wood ofa self-aown tiee uness 
some custom or contract to the contraiy 18 
proved. £ , i 

Harbans Lal v Maharaja of Benares, 93 A. 120 
A W N (1901) 15 and Nathan v Kamla Kuar, 13 
A 571; A' W N (1891) 167, ‘7 Ind Déc (n s) 361, 
followed. ] E 

Second appeal from adecree of the Sub- 
ordinate, Judge, Meerut, deted the 4th 
December, 1922... UE 

Mr. S. D. Sinha, for the Appellants.: 

Dr. K. N. Katju, for the-Reepondent. | 

JUDGMENT.=The dispute in this 
appeal relates to a mango tree standing 
on the border or near. the boun of an 


occupaney plot No, 402 khasra occupied - 


'29 


D 
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Let the Probate . 


by the defendants. , The pleintiff is the 
zamindar of the village. The tree recently 


diied up and fell down The plaintiff * 


thereupon sought to appropriate the 
fallen wood. The defendants interfered. 
The plamtiff- accordingly filed the 
present suit for an injunction to restrain 


the defendants from interfering with the | 


appropriation by the plaintiff of the 
fallen wood of the said tres, or if the 
wood has meanwhile been removed, for 
the recovery of Rs 18 on account of the 
value of the same The Courts below 
decreed the claim, holding that according 
to the general custom the zamindar was 
entitled to the wood of the said tree. A 
copy of the wajib-ul-are of the village 
was produced, which describes the rights 
of grove-holders but says nothing in 
particular about the rights either of the 
zamindar or ofthe tenant to the fallen 
wood or dried timber of the stray trees 


standing on the occupancy holding. As ' 


pointed out in Harbans Lal v. Maharaja 


` of Benares (1) the trees on a holding par- 


take of the nature of the holding and in 
the absence of a contract or custom to the 
contrary 4 tenant has the samerights in 
respect of them ashe has in the holding. 
The plaintiff does not allege that the 
tree m question had been planted by 
him. The: defendants asserted , that 
they had planted it, but they failed to 
prove their allegation. The tree in 
question must, therefore, be deemed to 
have been aself-sown tree growing on 
the occupancy holding; anda tenant is 
as much entitled to the fruits or to the 
fallen wood of sucha tree as he is’ to 
tho produce ofthe land. In Nathan v. 
Kamla Kuar (2) it was held that a 
zamindar claiming aright to the fallen 
wood of self-sown trees, which h&d been’ 
growing on an occupancy holding, must 


DIN some custom or contract, by which: 


e is entitled to take such wood. The 
plaintiff in this case has failed to 
establish that he has 'any suoh nght. 
This ap is, therefore, allowed and tho 
claim of the plaintiff is dismissed with 
costs here and hitherto 1240 

8. D. A Appeal allowed. 

b 23 A 126; A. W, N. (100 

3) 13 A. 671; A. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATB DEORER 
"No 150 0F 1922. 

May-9, 1924 
Present.—Myr. Justice Suhrawardy and 
i Mr. Justice Graham. 

JNANENDRA NATH MUSTAPHI 
-—DEFENDANT—À PPRLLANT 


DS versus ' 
DUKHIRAM .SANTRA-—PLAINTIFF— 
à RESPONDENT, 

Bengal Temaney Act (VIII of 1885), 8 158-B (2) 
—Land laws, scheme and policy of— yat, post- 
tion of— Under-raiynt, whether can acquire occu- 
pancy Hikes Under taiaki tenure, whether trans- 
ferable— Previous ssion, when can form basis 
of suit—Ewdence Act (I of 1872) 8  116—8ub- 

conduct— Estoppel 

scheme and policy of the land laws of 
Bengal 16 to orginally divide persons having 
interest in agricultual land into two clasass, 
viz, those ın. actual occupation or cultiva! 
tenanta and those entitled to rent from su 
tenants’. There may be several degnees of rent- 
receivers, but’ there is one class of cultivating 

tenants who are called raiyats |p 388, col 1] 

In.theoiy “the rayat is supposed to be in 
netunl' occupation of the land and actually 
cultivating 1t By virtue pf this character, the 
oes a eed to acquire a ught of occu- 
penes, or the right to remain in ocenpation. of the 

d [thd] È ] 


` Though -he is allowed to sub-let in the e 
of law, the ra:yat 18 the actual occupant of the 
and, occupying it E ma lessee, as by 
sub-lêttang he does not me a middleman, 
‘Lp 388, ool 2] 

© Kalee Chan Singh v Ameerooddeen, 9 W R 
579, relied on.. 

The Bengal Tenancy Act, howevei, has been 
less favowable to an undei-ruiyat and has taken 
away his right of aoquuing a right of occu- 
panoy under any’condition except by local usage 
or custom He s no better thana tenant-at-will 
with no tangible interest in the land except that 
toys it till tho end of the agiicultural year 
^ The t of an under-raiyat 18 not transfer- 
able | ud |- 

Akhil Chandra Biswasv Husain Ali, 20 Ind 
Cas 698, 19C W N 218, 180, L J 262, Amv- 
unnsa v Jinnat Ah, 27 Ind Oas 271, 900 LJ 
548, 42 O 751, 19 C W N 13, Buwambhar 
Mandal v Namat Alt, 57 iml Cas 012, 330 L J 
“48, Yakub Alı v. Mea Jam, 90 Ind Oas 086; 43 € 
18}, and Gopal Mandal v Tapas Sankharı, 45 Ind 
Oaa, 545; 46 O 43, 28 O.L J 81, 22 O.W N 618, 
referred to 

The interest ofan undel-ratyat is not hent- 
able. (p. 380, col 1] 

Jamm sundar: v. Rajendra Nath, 11 OW N 
510 and Meher Aliv Kalar Khalası, 20 1nd Cas 
401; 27C. L.J. 579, 18 C. W. N. 1129, referred 
to. 


Mero previous porecesion, wnless peifeoted into 


INDIAN CABER; 


‘dated the 8 


Tote 


adverse poseezeion, cannot form the foundation 
ofa suit for .ecovery ct possesaion. [ibid] $ 


Subsequent conduct or werd cannot operate as 
estoppel [p. 390, col. 1] 

Asmatunnessa v. Harendra Lal, 80. L. J. 20, 
followed 

Appeal agaiztst a decree of the Bub- 
ordinate Judge, Second Court, Hughly, 

August 1921 modiiyme 

that of the Munsif, Second Oourt, date 
the J1th March 1919. ' 

Babus Bireshwar Bagchi and Nirode 
Baran Ray, for the Appellant. 

Babus Amarendra Nath Bose and 
Nanda Gopal Bannerjee, for the Re- 


spondent. 


JUDGMENT. - This appeal arises 
out of a suit for declaration of title 
and recovery of possession ofa raiyati 
holding. and fora declaration that the 

lantis right thereto was not affected 
by the decree in Rent Suit-No. 418 of 
1915, or the gale thereof under that 
decree. The appellant purchased the 
sawat in execution -of the said rent- 
decree for the sum of Rs. 540. 

The plaintiff rested his claim to the 
land on a two-fold basis. He claimed 
it asthe ntshkar land of one Tincowrie 


, Mukerji: which he had purchased at a 


road-cess execution.sale, and also alter- 
natively by virtue of private purchase 
from one Tushtu Das, who held a korfa 
tenancy of the disputed lands under the 
defendants, Mustaphis. The Trial Court 
found that the plaintiff had failed to 
establish either claim, and dismissed 
the suit with costs to the contesting 
defendant. On appeal the learned Sub- 
ordinate Judge of Hughly confirmed 
the finding of the Munsif so far as it 
related to the lakhera; title, but allowed 
the appeal so far as the plaintiff's 
right by purchase from Tushtu Das 
was concerned, and the guit was re- 
manded to the Court of first instance 
for a finding whether the notice con- 
templated by section 158B (2) of the 
Bengal Tenancy Act had been served on 
the co-sharers.' ' 2 

Against that orderof remand there 
was an appeal to this Court with the 
result that by consent of the parties the 
decree ofthe lower Appellate Court, so 


à 


far as it related to the effect of the de-: 


Jal, 82) - 
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: fendant's rent-decree and directed . that 


the suit be remanded to the Trial Court' 


to be decided ıh accordance with the 


tions therein contained, was get ’ 


aside. As regards th 
claimed, by the plaintiff 
was directed, to be treated ns final so 
far as the lower Appellate Court was 


lakhera) title 


concerned, and ın lieu of the decree and : 


of the portion , of thé judgment .'get 
aside an order was made under r 25 
of O. XLI of the Code . of 
Procedure directing: the Trial Court to 
determine the question whether notices 
under section 158B (2) of the Bengal 
Tenancy Act were duly served by the 
respondent on the Sahar landlords., 

direction was made that the Trial 
Court would be at liberty to take such 


the. judgment. 


; Civil: 


PYDTAN-dasted ' al -" : x 


- first instance 
. aside. 


additional evidence as the parties might . 


wish to adduce. on the point and it 
was ordered . that the appeal would 
remain on the file of the lower Appellate 
Court which on receipt of the ding 
of the Court of first instance would 
i Genes of the appeal, in the usual Way 
and: make a decree embodying the 
decision- already arrived at: as regards 
the lakheray title claimed by the plain- 
. tiff, and the decision which might. be 
ultimately arrived at as regar the 
-effect of the  rent-decree. Opinion 
Was . expressly reserved npon any 
questions. of lus arising: between the 
‘.parties, + 
In accordance with 
the case went back to the Trial Court 
and the learned Munsif recorded a 


finding that there was no evidence or. 


. materials before. him to show that any 
notice’ under section 158B (2) of the 
Bengal ,Tenancy Act was served and he 
accordingly answered the question re: 
ferred to him in the negative The 
- appeal then came again before the Sub- 
ordinate Judge and in the result was 
partly decreed with proportionate costs 
the judgment and decree of, the . Trial 
Oourt being confirméd so far as'the 
lakhera; title’ claimed- by the plaintiff 


was concerned, and the appeal to that, 


these directions ' 


‘another who he alle 
Sharer, he can har 
,not . aggrieved by. the - decree. 


ý 


extent being: dismissed with propor- ' 


tionate costs, but the plaintiffs right as 
purchaser of Tushtu's under-raiyatt right 
to the extent ofa l3-annas 4-pies share 


w 


‘that the -defendant 


.Taiyatw from 
-the 


4 


"wer 


of the disputed: land waa declared, and . 
he was given & decree for recovery of 
possession 'ofthat share jointly with the 
defendant No. 3 (now appellant) the 
judgment and decree of the Court of 
being to ‘that extent set , 
The defendant No 3 then filed 
this, appeal. >- PY Aem tt 
A- preliminary objection has been 
taken .od behalf of the respondent to 
the hearing ofthe appeal on the ground 
0. 3 having ob- 
tamed all that he.could expect to get 
and .not being in any way aggrieved 
by the décree, the apveal is incom- 
petent. We do not think there is , any 
substance in this contention. The effect 
of the decree is: that the plaintif will 
get, possession of a l3-annas 4-pies 
share of the disputed land jointly with 
the defendant No. 3. Apart from the 
question raised hy the appellant that 
his; share has been wrongly calculated” 
we are of opinion that whon a person 
is compelled to Hold land jointly with 


ea is not his eo 


The 
appellant moreover, is forced by the 
decree to accept the plaintiff as his 
under-tenant against his will . We 
hold accordingly that the appeal is com-. 
petent. > . i 
Coming to the, merits of the case, the 


“main question involved'is, whether the 


plaintiff as purchaser of the under- 
Tushtu, who held it under 
defendants who are occupancy 
ravyats, can maintain this gut. In 


other words, is the interest of an undèr- 


vatyat transferable in law? The learned 


Subordinate Judge has observed that 
“no tangible and satisfactory evidence 
was given or offered to show that Tushtu's : 


‘interest was transferable.” He has, how- 
. ever, referred to several cases and held ' 


that there is no authority for the view 
that, the interest of an undersrutyat is 
not transferable He is of: opinion ap: 
parently that there is no diffelence as 
regards transferability between an ocou- 
pancy right: and. the right of an under- 
raiyat. Support of this view he has 
relied upon section 183, Bengal Tenancy 
Act, which enacts thatan undertaryat 


be held to be -, 


- 
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may by custom or usage acquire right 
of occupancy He has, therefore, come 
to the conclusion thit the interest of an 
nnoder-ratyat is transferable with the con- 
sent of the landlord and that conse- 
quently none-but the landlord can ques- 
tion the validity of the transfer. On 
the facts of this-case he has held that 
the defendants as purchasers of the 
under-raiyati in execution 
decree forrent against Tushtu which, 
according to him, passed the right, title 
und interest of the judgment-debtor, ' 
cannot question the transferability of 
the under-raiyati or the plaintiff's title 
by private purchase from Tushtu, but 
as landlords they are entitled to do 80 
As one of the defendants, viz, defen- 


dant No:3, the appellant has appeared 


and contested the suit, he has dismissed 
it as against him and decreed it as 
against the other defendants who have 
not appeared. The learned Vakil for 
the plaintiff-respondent has adopted the 
same line of nrgunfent and urged that 


“the: right of an under-raiyat is transfer- 


able with the consent of the ratyat. 


The scheme and policy‘ of the land. 


laws of‘ Bengal is to originally divide 
persons having interest in agricultural 
land into two classes, viz, those in 
actual occupation or cultivating tenants 
and those entitled to rent from such 
tenants. There may be several degrees 
of rent-receivers, but there is one class 
of cultivating tenants who are called 
ratyats. In theory the raiyat is sup- 
posed to be in actual occupation of 
the land and actually cultivating it. 
By virtue of this character, the raiyat 
is permitted to acquire a right of oc- 
cupancy, or the mght to remain in occu- 
pation of the land. It was found that 
im every case it was not possible for 
the raat to cultivate the land himself 
and he was allowed to cultivate it by 
hired labourers or by under-tenants: 


` Baboo Dhunpat Singh v. Baboo Gooman 


Singh (1). "He must hold land under 
cultivation either by himself or others 
who must take from him under his 
Bupervision as a superior cultivator ":; 
Ham Mungul Ghose — v, Lukhce 


. Q) W. R (864) Act X, Rul, 8l, 
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of their. 


Narain Shaha (2) and Karoo Lal Thakoor 
v Luchmeeputy Doogur (8): Though 
he 18 allowed to sub-let in the eye of 
law, the rawat is the actual occupant 
letting he does nót 
become a middleman :Kalee Churn Singh 


of the land, gooupying it through his. 
-` lessee, as by su 


v. Ameerooddin (4). Theunder-ratyat ac-’ 
stand on a much - 


cordingly did not 
higher footing than hired labourers and 
the raiyat is supposed to be cultivating 
the land through his under-raiyat 
Such was the status of the under-raiyat 
though under the old law he céuld ac- 
quire a right of occupancy in lands 


-sublet to him otherwise than for a 


term or from year to year (section 6, 
Act, X of 1859), but ordinarily he could 
not do goas his sub-lease was generally 
for a term or from year to year: Domunool- 
lah Strear v. Mahmvadie Nushyo (5). 
The Bengal Tenancy Act, however, has 
Þbeeñ less favourable to an under-raijat 
and has taken away his right of ac- 


quiring a right of occupancy under any , 


condition except ‘by local usage or 
custom. He is no better than a tenant- 
at-will with no tangible interest in the 
land except that of holding it till the 
end of the agricultural year. When it 


was held” under the old Jaw, which was’ 


more partial to the under-raryat, that 
his interest is not saleable, there is less 
reason to suppose that it is so under the 
Bengal Tenancy Act. There is ample 


authority for the view that the nght of 
an under-raiyat is not transferable Akhil ^ 


Chandra Biswas v. Husain Ali (6) 
Jinnat Ali (T) and 


Amirunnessa v. 


h [ue 


Bishambhar Mandalv Nasarat Ali (8). ` 


See also Yakub Alı v Mea Jan (9) and 


' Gopal Mondal v. Tapai. Sankhari (10). 


lt 18 now settled law that the interest 


21W.R 71 

i IW R 15 

(4) 9 W R 979 ^. : 

5) 11W R 556, 3B L RA C. 178. 
4 p 20 Ind. Cas 608, 10 Q. W: N 240, 180 L d. 
6 A y B ‘ 

(7) 27 Ind Cas 271, 20 C. L. J. 548; 42 C 751; 
19 O. W. N. 43 

(B)'57 Ind Cas 912, 32 C. L. J. 48. 

9) 29 Ind Cas. 686, 43 O. 164, is 

10) 45 Ind. Cas, 545; 46 0,48; 28 OL. J. 84; 
890, WN, 618, . $ ; 2 
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of an under-raiyat is not heritable: 
Arip Mondal V. Ram Ratan Mandal 
T Jamin Sundari v. Rajendra Nath 
12) and Meher Ali y. Kalai Kha, 
lasi (13). It may not be, wrong 
to say that one of the -ordinary ım- 
cidents of a transferable interest is its 
heritability. It has again ben held 
that an under-rewat cannot maintain 


a suit for possession, based upon title: 
possession on. the ' 


but can recover 
strength of his previous possession. 
‘Banka Behary v. Raj Chandra Pal (14) 
and Gour Mandal v. Balaram Manji (15). 
It is not necessary for us- to consider 
how far these ‘decisions can be sup- 
ported, as according to the view con- 
sistently held by this Court, mere pre- 
vious possession, unless perfected into 
adverse possession, ‘cannot form the 
foundation of a suit for recovery of pos- 

ion But these cases show that the 


right of an under-raiyat is so un-sub-, 


stantial that it gives him no title to 
recover possession evon from a tres- 


passer. us 
^ ‘For the view that the right of an 
under-raiyat is transferable with the con- 
sent of the superior holder, the raiyat, 
reliance hds beén placed on the case of 
Bonomali v. Koylash (16). The ‘head- 
note of the. case is not quite consistent 
with the decision for one of the learned 
Judges, Jackson, J, in the course of 
his judgmerit observed: "I would cnly 
add that I never heard before that the 
question asto the possibility of selling 
a korfa tenant's right could be ‘raised, 
and it appears to me to be contrary to 
the nature of things that such a thing 
could happen.” t is worthy, of note 
that this was the view held of the law 
before the Bengal Tenancy ‘Act. Garth, 
O. J., confined his decision to the facte, 
of that case, which was a suit against 
the raiyat. That decision, moreover, 
does not, support the respondent's con- 


` “tention that an-under-raiyati is transfer- 


able with the consent of the rawat. Ac- 


'O1) 310 757;80 W.N 479, 
12) 110 W'N 519 
(13) 29 Ind Cas 461, 270 L J 579, ID C. W 
N 1129 s E 
(14) 2 Ind, Cas $09, 1 O W N 111 
(15) 43 Ind Cas 864, 22 O W N 61 
(18) 4 O. 135; 3 Ind, Dec. (x. 8.) 87 
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we 


. footing, as an ‘occupancy. raiyat, 


» 889 
cording to the head-note, it lays dowi * 
the contrary proposition that it is not 
transferable without ‘the consent of the 
rayat. If it' is not. transferable with- 
out the consent of the raiyat, it does ' 
not necessarily or logically follow that 
ut is transferable with his consent, The 

; reason is that the transfer of an interest, 
which is not transferable in law, may 
be binding on various. legal -grounds 
on a person having the right to: chal- 
lenge the validity of the transfer. It ' 
is attempted in this connection to estab- 
lish an analogy between'an occupancy 
right and the interest of an under- 
ratyat.- AS has been observed in Amir- 
wnnessa v. Jinnat Ali (7), every right 
is not ‘transferable and as remarked 
in Akhil Chandra Biswas v. Husain Ali 
(6), an under-raiyati' is not tpso facto 
transferable. In the Special Bench case of 
Chandra Benode v. Alla Buz (17), it 
was held on a reference to several 
sections of the- Bengal Tenancy Act” 
that the. law recognised the transfer- 
ability of an occupancy right though. 
subject to certain qualifications In 
the case of an undoit-ratyati,.the Bengal 
Tenancy Act is not only-silent regard- 
ing its transférability, but affords suffi- 

,cient indications to the contrary. It is 
contended that as an under-raiyat may 
hy custom acquire a right of occupancy, 
he should be placed, so far as the pre-: 
sent question’ is concerned, on the same 

We 
are unable to discover how this provi- 
sion will help to place an under-raiyat, - 
who. has not acquired a right-of occu- 
pancy by custom on the same level 
with an occupancy -raiyat ^ Besides,.if 
it is loosely said that the interest ofan 
under-ratyat is transferable with the 
consent of his landlord, it may not 
necessarily indicate the transferability 
of such, an interest. It may signify » 

| that thé landlord is willing ‘to accept 
the transferee as his tenant in lieu of 
the old tenant, practically a cage of fresh : 

_ settlement T 

But coneoding the ‘correctnass òf this 
proposition of law which has found 
favour with the learned lower,Court and 
a? 58 Ind, Càs, 352, 480,184, EC WY, 


+ 
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has been strenuously maintained by the- 


learned Vakil for the respondent, it is 
difficult to see how it can be applied to 
‘the facts of this case, The plaintiff 


purchased the under-ratyati in 1911, 


while the defendants purchased it at an 
auction-sale in 1016. It is not the 
plaintiffs case, nor is there any evidence 
or finding that the -defendants con- 
sented to the-salé to the plaintiff. But 
it' is argued that the conduct of. some 


`of the:defendants in not appearing: in: 


the. suit and.contesting ‘the -plaintiff's 
claim 18 tantamount to consent. We 
fail to appreciate the logic of this argu- 
ment ‘Even if express consent were 
given by some of the defendants lon 
after the plaintiff's purchase, it coul 
not be said that the sale to the plaintiff 
was with the landlord's consent; at 
most it might amount to recognition 
of the plaintiff by the non-contesting 
defendants, But this theory too cannot 
be sustained on the frets of this case 
The rent-suit was brought to which all 
the defendants including the absent 
defendants were parties against Tushtu, 
thus mnegastiving any suggestion that 
they ever consented to the transfer by 
Tushtu to the plaintiff, or that they ever 
recognised ihe plaintiff as their tenant 
or the transfer to him ' Moreover, it 
is the plaintiff'& case that he was dis- 
possessed by defendants Nos J and 3. 
Lastly, it is attempted to invoke the 
principle of estoppel. It is said that, 
as the defendants themselves purchased 
the under-reíyat: in execution of their 
decree, they are estopped from denying 
the tranferahility of the under-ratyati. 
The law of estoppel 18 contained 1n gec- 
tion 115 of the Evidence Act. Itis not 
the .plaintiffa case that he was misled 
by any act or word of the defendants in 
purchasing the under-raiyati. Subse- 
' quent conduct or word cannot operate 
as estoppel: Aemat-un-nessa v Harendra 
Lal (18). But itis submitted that the 
question. of transferability of the under- 
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` 


ratyat does not aise in this case be- : 


tween.the plaintiff who 18 a purchaser 
trom the under-raryat and the defen- 


dants'who are purchasers of the same- 


(18) 8 O. I, J, 29. 


th 
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under-raiyati in execution’ of a decree. 
In support of this contention reliance 
has been placed on the case of Ayenkd- 


din, v. Sirish Ghandra (19). That case’: 
has no bearing on.the present question 


‘as it related to an occupancy right 


trausferable with the consent of the 
landlord. It was'discussed and distin- 

ished in Asmat-un-nessa v. Harendra 

l (18), The authority of Lala Deo- 
saran v. Bateswar Mondal (20) has 
been rightly questioned by the learned 
Subordinate Judge in view of the decision 
in Kanchan Mandar v Kamala Prosad 
Chowdhury (21). We agree with the view 


‘taken by the leaned Subordinate Judge 


that the defendant in the capacity of 
landlord ıs entitled io: question the’ 
validity of the sale of the under-ratyatt 
to the plaintiff. In this view of the 
matter the learned Subordinate Jud 

has dismissed the plaintiff's suit to the 
extent of the share of the defendant 
No. 3. The logical result of his findings 
is that the under-raiyaiiin this case is 
not transferable, and that the defendent 
No 3 asa landlord is entitled to ques- 
ton the plaintiffs right as purchaser 
from Tushtu We think that the learned 
Subordinate Judge is iight- in these 
findings and there being no cross-appeal 


' by the plaintiff they must be taken to be 


correct The-only point on which we 
differ from the Court below ists view that 
an undér-aiyatiis transferable with the 
consent of the superior holder, and that 
the defendants Nos. 1 and 2 riot- having 
contested the suit the plaintiff is entitled 
(it is not stated upon what specific 

und) to a decree to the extent of the 
interest of those defendants in the 
holding. 
tion of title and recovery of possession. 
In our opinion the plaintiff -has failed 
to prove his title and is thérefore not 
entitled to any relief. In view of the 
opinion we have foimed on the question 
of plaintiffs title, it is not'neceesary to 
consider the other points urged by the” 
appellant < 

The result is that the appeal is allow- 
ed, the decree of the lower Appellate 

(18) 110 W N 76 | 
.' (20) 32 Ind Cas 1603, 230 L J 359 

(21).29 Ind. Cas 733, 21 C. L J. 441. 


é r 


The present suit is for declara- : 
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Court set aside and that of the Court of 

first instance restored with costs of all 

the Courts to be paid by,the plaintiff to 

defendant No. 3. 
K. 8. D. 


Appeal allowed, 
N.H : 


MADRAS HIGH COURT. 
Crviu Revision Perrrion No. 920 oF 1922, 
. April 22, 1924. ' 
Present:—Mr. Justice Wallace. 
CHINTAKAYALA KAMMAIAH 
NAIDU GARU-PLAINTIFF— 
~ PETITIONER 
© versus 

ATHITI MUSALIAH (DEAD) THROUGH 

HIS LEGAL RHPÉESENTATIYB AND ANOTHER— 
DEPBNDANTS—RESPONDRNTS. 

Madras Local Boards Act (V of 1881), s ^3— 
Licenses to tap trées under Inamdar 1y "tenant" — 
LAabiity to pay land-ceas 

vA liesnsos under the holdorof an tram m a 
remindari for a period of years of tha ight to 
tap tress in ths-tnam lands is not a "tenant" 
within the masaning ot section 73 of ths Madras 
Local Boards Act so as to render him hable to his 
licarigor for ths land-c2ss payable by tha lattar 
under ths Act -~ f 

‘Petition, under section 25 of Act IX of 
1887, praying, the High Court} to revise 
adecree of the Court of the District 
Munsif, Vizagapatam, in Small Caase 
Suit No 242 or 1922. P 

Mr. B. Satyanarayana, for the Peti- 
tioner 

Mr. P. Somasundavam, for the Respoad- 
ent. 


case is whether a licensee under she 
holder of a Dharimalla «nam, in & zemin- 
dari, for a period of ten years with a right 
to tap date trees ıs a tenant within zhe 
meaning of section 73 of the Madras Act 
V of 1 
for the land-cess payable by the latter 
under the Act. The plaintiff is an inter- 
mediate landholder and ‘had under 
decree Exhibit B to pay Rs. 131-2-6 to 
his landlord as land-cess for Faslis 1324 
to 1326 plus coste of suit and he seeks 
to recover half of that sum [iom the 
licensees the defendants.  ' . 
The word "tenant" in: the ‘Act is 
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JUDGMENT.—The question in this. 


, 80 as to be liable to his licensor | 


1 


defined to inclade all persons who occupy 
lands under a landholder. This defini- 
tion is not illuminating, and considera- 
tions of the meaning of the word as used 
in other enactments do not afford much 
assistance either. It has no doubt been 
held e. g., that the 7yotwari holder of a 


_, tree patta is an occupier of land within 


the meaning of section 6 of the Madras 
Forest Act (see Reference under section 
39 of the Madras Forest Act(1). It would ` 
be unsafe to infer from that that a 
licensee of the right to tap date trees in 
a zemindarw inam is a tenant, within the 
meaning of the definition in Act V of 
1884. ] 

I think the question has to be look- 
ed at from a different point of view. 
The t&x which plaintiff has to pay to the 
zemindar is a "tax on the annual rent 
value of land." lt is calculated under: 


* gection 64 (3) of the Act "on the annual 


rent payable to the land-holder by hia 
tenants", and thé landholder is bound to 
furnish tho Colléctor’ under section 65, 
with a statement of the annual rent volae 
of the lands occupied by his tenants or bv. : 
himself The word "rent" is not defin- 
ed im the Act, and it is not clear whether 
or not it is 1ntended to mean only the 
rent payable by' ati estate tenant as detin- 
ed in the Madras’ Estates Land Act. I 
think 16 may be taken. that the Local, 
Boards Act does not contemplate any 
radical difference between the method of 
calculation of the rent value on ryotwure 
land and of the rent value of land held 
under any other tenure. .Now on the 
case of ryotwari lands it is clear that the 
rent, value ‘is Based on the assessment 
payable to Government for the land. 
Every one knows what that 1s, and I do 
not thuk it could be seriously argued 
that, if a ryotwari holder leased out date 
trees on his’ holding for tapping, the ` 
amount of that lease could be taken into 
account for the purpose of calculating 
the rent value of the land under section 
64 (1) of the Act .A ryohwari holder is 
bound so long as he holds the land and 
therefore go long as he'holds the right to 
lease out the trees upon it to pay the 
assessment on the land. Tt is that and 

(1) 12 M 308, 1 Weir 758, 4 Ind. Dae (N 8) 492 
(F BJ. i 
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not the lease amount on which the ta 
will have to be calculated. - 

I do not see why any different 
principle should be applied to lands in 
an estate. The lease of trees on these 
lands does not abolish the rent payable 
on the lands to the land-holder and it ig 
not suggested in this case that the land 
rent has been abolished. It is asserted 
that the lands are uncultivable, but only 
because of a traditjon that people who 
cultivate them do not prosper The 
assessed land rate then still remains to 
provide the basis on which the tax levi- 
able under this Art shall be calculated 
and the tax can be calculated legally on 
nothing else If, as a matter of fact, the 
tax has been calculated on any other 
basis then the lnndholder himself will 
have to take action to have the mis- 
take rectified. 

It follows then that the amount 
payable under 4 license foi tapping 
date trees on land which ‘is already sub- 
ject to land rent is not a proper basis for 
calculation of the rent value of the Innd, 
afid is not “ rent”-as used in section 64 of 
the’ Act. Even if a licensee be, in'a 
manner of speaking, the tenant of the 
licensor, the latter cannot recover from 
the tenant anything’ not taken legally 
from him by the Collector and, as set 
out above, the’ Collector cannot to my 
mind, legally collect from the landholder 
as tax under section 64 of the Act any 
tax based on the amount of the license 

T, therefore, agree with the District 
Munsif that the suit must fail and dis- 
miss the revision petition with costs 

VN Petition dismissed, 





CALOUTTA HIGH COURT, 
LETTERS Parent ÁPPBAL No, 13 or 
1928. 
November 22, 1923 
Present. —Justice Sir Asutosh Mooker- 
jee, KT, and Mr. Justice Rankin. 
HASIM ALI AND OTHBRS—PLAINTIFFES— 
; APPELLANTS 
veraits : 
ABJAL KHAN AND OTHERS—DEFENDANTS ` 
—-RESPONDENTS. 
Fividence Act (I of 1872), 8. 18—-Criminal Proce- 
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diis Code Aet V of 1898), s bis proceedings under, 
ney Ge admis eee) in civil .cases—Co- 
Adverse possessio. mitatron—Declara- 


tory decree for ynknown shore, 


p under section 145, Oriminal 
Procedure Code, that there was an mquiry into 
the matter and that there was a decision advèrse 
tothe allegations of the plaintiff, 15 a relevant fact 
and is admissible in evidence pa pom pina- 
ples as wellas under section 13 of the Evidence 
Act [p 304, col 1] i 

Dinomont Chowdhurariv Brojomohinr Chow- 
dhuram, 291 A 24at p 90, 200 187,60. WN 
380,12 M L J 83, 4 Bom L R 167, 8Ser PO 
J 224 (P C), referred to Z^ 

In ordo: to establish title by adverse possession 
in favour of one co-sharer ‘against another, it 
must be established by, unambiguous evidence 
that there was a complete ouster to the know- 
ledge of the cosharer That is to say, the pos- 
session of one co-sharer can be said to be 
advers3 against another only if there i8 an open 
denial of title and limitation’ can run, uf at all, 
only bom that date [p 394, col 2] 

A decree cannot be given for n declaration of 
title to a share the extent of- which cannot be 


determined on the evidence on the record [p 395, | 


col 1] i 
Letters Patent appeal against the 
judgment, of Mr. Justico Walmsley, 


dated the 9th February 1923, in Appeal - 


from Appellate Decree No. 41 of 1921, 
against the decision of the Subordinate 
Judge, Chittagong, dated the 4th Octo- 
ber, 1920, reversing that of the Munsif, 
Patiya, dated the 17th December, 1918. 


FACTS appear from the following 
judgment of 

Walmsley, d.—This appeal is 
preferred by * the plaintiffs. It arises 
out of a suit which they brought to 
establish their exclusive right to a 
tank and, if necessary, for recovery of 
possession. The tank admittedly belong- 
ed: to three brothers and the plaintiffs 
say that, by descent, by purchase and 
by partition between the defendants 
Nos 7 to 17, they acquired 8/9th of the 
entire interest and also that they 
acquired a right to the remaining 1/9th by 
adverse possession agaist the heirs of 


' Samed Ali who was one of the three sons 


of one of the original ‘three owners, 
The learned Munsif decreed the suit 
finding that, among the defendants, 
only defendant No. 17 had any interest 
left and he gave the plaintiffs joint 
ossesaion with the defendant No. 17 
eaving the extent of the said defend 


E 


. not prosecute. In 


Vol, 82] 
_HASTM ALI, ADJAL KHAN. ; 


ant's share undetermined, On appeal 
the learned Subordinate Judge tound 


that the plaintiffs had failed to prove’ 


that they had acquired titleto Samed 
Ali's share by adverse possession, The 
defendants Nos. lto 6 are the sona of 
Faiz Ali who bought Samed Ali's share 
from his grandson. The Judge. says 
thatit was the duty.ofthe plaintiffs to 
prove “an open and notorious ouster 
and clear adverse possession for more 
than 12 years" and that he does not 
find any such evidence on the plaintiffs’ 
side in the record Rest isa findmg 
of fact and unless it was arrived ' at 
by an improper method of reasoning, 
it is conclusive i 

The learned Counsel for tke appellants 
contends that the learned Subordinate 
Judge was wrong in referrng to 
order passed in a proceeding under 
section 145, Oriminal -Procedure Code 
To understand the case, it is necessery 
to mention that in 1890 the plaintifs 
excavated the tank whereupon Samed 
Ali’s sons, the predecessors of the pre- 
sent defendants, brought a suit to re- 
cover possession. This suit they cid 
1898, there was 
Record of Rights prepared and neither 
the name of Samed nor the names of 
his,sons appeared in the iecoid Then, 
in 1917, the present defendants’ father 
made his purchases from Samed Ali's 
grandson and early in 1917 there were 
preesedings under section 145, Oriminal 
Procedure Code. The Magistrate afier 
hearing the evidence, said that the 
second party, that 19 to say, the pze- 
sent defendants had given better 
evidence by their possession and his 
conclusion was that both parties .are 
entitled to joint possession. But judg- 
ment is clearly admissible for the 
purpose of showing that there. were 
proceedings, that the. preseut parties 
were parties to those proceedings aad 
that a particular result ensued upon 
those proceedings and J think; that 
that_is the manner in which the learn- 
ed Judge has- used the judgment, aud, 
looking at the facts which he Las 
mentioned, I cannot say that he 
has committed any error in arriving 


at the conclusion at which he did arrive - 
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that the plamtiffs had failed to prove 
twelve years’ adverse possession ex- 
tinguishing the defendants’ interest. 
At, the last moment, to save eee 
from the wieckage, the learned Con 

for the plaintiffs asked that, instead of 
the suit being dismissed altogether, a 
declaration should be made of the 
plaintiffs’ title. To this, there are two 
objections. The first is that the plaint- 
iffs did not ask for ‘such a suitable 
declaration and it does not appear that 
any injury were to be done to them by 
rofusing to give it and the record is 
share 
of the defendant No 17 I think at 
will be objectionable to pass a deciee Im 
the plaintiffs’ favour declaring that they 


“have a title to 8/9th of the tank jointly 


with another man, the defendant No. 17 
whose interest is an uncertain quantity. 


_~ The result 18 that, in my opinion, the 


appeal should be dismissed with costs. 





Babu Narendra Kumar Das, for the 
Appellants. 
Moulvi Mahammad Nurul Hug Chow- , 
dhury, for the Respondents. 
JUDGMENT. 
Mookerjee, J.—Tlus is an appeal 
under clause 15 of the Letters Patent 
from ‘the judgment of Mr Justice 
Walmsley m a suit for confirmation 


. or-recovery of possession of a tank on 


establishment of exclusive title thereto. 


The plaintiffs set up a three-fold 
title, namely, title by inheritance, 
title by purchase and title by-ad- 


verse possession The Court of first 
instance held that title was established 
not in respect of the entire tank but 
with regard to a share in it; and un- 
able to determine the precise extent of 
that share, the Court gave the plaintiffs a 
jomt decree along with the seventeenth 
defendant. On appeal the Subordinate 
Judge reversed this decision and dis- 
missed the suit That decree has been 
affirmed by Mr. Justice- Walmsley. 

The appeal raises three points for 
consideration, namel, first, whether 
yeliance should have been placed upon 
the proceedings in a case under sec- 
tion 145, Oriminal Procedure -Oode; 
secondly, whether the alleged title by 
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' adveise possession had been estab- 
‘lished, and thirdly, whether the plaint- 
iffs were entitled to a declaration of 
title to an unascertained share 

As regards the first point, 16 appears 
that the appellants were the first party 
in a proceeding under section 145, 
Griminal Procedure Code, in 1916. 


Their case then, as now, was that they. 


were entitled to the exclusive posses- 
sion of the tank and that there wasa 
likelihood of a breach of the peace as 
the second party (predecessors-in-in- 
terest of the defendanta) claimed wrong- 
ful possession jointly with them. Upon 
investigation, the Magistrate came to 
the conclusion that the plaintiffs were 
not in exclusive but in joint posses- 
sion, and that there was no likelihood 
of a breach of the peace On these 
grounds proceedings were discontinued 
on the 22nd March, 1917. It ıs plain 
that the fact, that there was a pro- 
ceeding under sectidn 145, Ciiminal 
Procedure Code, that there was an 
inquiry into the matter and that there 
was a decision adverse to the allega- 
tions of the plaintiffs, is a relevent fact, 
and the Subordinate Judge has properly 
treated this as ewdence. The view of 
the Subordinate Judge is supported by 
the decision of the Judicial Committee in 
Dinomont Chowdhurant v. Brojomohini 
Chowdhurunt (1) In that case Lord 
Lindley pointed ont that orders for pos- 
session under the provisions of the 
Criminal Procedure Code relating to dis- 
putes regardiug immoveable pioperties 
are Police orders made toprevent bieacheg 
ofthe peace and. decide no question 
oftitle ; but such orders are admissible 
1n evidence on general principles as well 
as under section 13. of the Indian Evi- 
dence Act to show tlte fact that such 
orders were made Consequently, the 
first point must he decided against the 
appellants. : 

As regards the second point, the Sub- 
ordinate Judge held that thealleged title 
by adverse possession had- not been 
established. The paitics are co-owners 


-(1) 29 TA 24 at p; 29, 290 187, 6 
,I$ALL.J. 83, 41 
J, 991 (P. C. 


OWN 
om, L, B, 107, 8 Bar. P, 0, 
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and in order to establish title by adverse . 
possession in favour of one co-owner 
against another, it must be established 
by unambiguous evidence that there was.. 


- a complete ouster to the knowledge of!” 


the cosharer. This is settled beyond, 


Ee cand recent decisions of the 


Judicial mmittee which affirm the, 
principle that the possession of one co- 

sharer can be said to be adverse against 

another, only if there is an open denial 

of title, and (nite can run, if at all, 

only from that date ; see the observations 

of Lord Macnaghten, in Corea v. Appu- 

hamı (2), of Lord Dunedin in Muttu- 

nayagam v. Brito (3), of Lord Buckmaster 

in Hardit Singh v. Gurmukh Singh (4),. 
of Viscount Cave in Varada Pillai v. 

Jeevarathnammal (5), and of ord 

Atkinson in Arab Ali Khan v Mahmud i 
Ali Khan (6), see also Balaram Guria. v. 

Syama Charan Mondal (7), Joynaram 

Sen Ulah v. Suchitra Debya (8), Jagan- 

nath Afarwar v. Chandni Bibi (9), and 

Karlas Chandra Nag v. Bujoy Chandra Nag 

(10) The Subordinate Judge has accu- 

iately analysed the evidence to show that 

it does not support the theory of exclusive 

possession and complete ouster 


As regards the third point, Mr. Justice’ 
Walmsley has correctly. held that the 
plamtiffs cannot claim a decree for de- 
clarations of title. The specific title 
alleged by them has not been establish- 
ed On the other hand, the diffculty 
remains that the extent of their share 


3) (1912) App. Oas 230, 81 L JP O 151, 105 
LO Se 


3) (1918) App Cas 895; 87 L J.P O 146. 

+) 47 Ind Uas 628, 28C L J 437, 58P. W.R, 
19818, 61 P R 1918, 21 M L T 388, 90 Bom L R. 
1081, (191 M W N I, 9L W 12, LUPLR 


(P O)B(P C) 

(5) 53 Caa 001, 461 A 285, 43 M 244, 
(1810 AL W N 724, 10L W 079,94 OW X 
316, 38M L J 313, IBA L J 2974, SU PLR 
(P 0.) 61, 22 Bom L R. HAP C 

(9 87 Ind. Ona 444, 35 0. L.J 554; 90A LJ. 

(1922) A I R (PO)B, 13M L J 101,31 
LOT 91,21 Bom L R 51 
1) 60 Ind Oas 208, 33 C L J 34,94 C. W.N. 


(p 65 Ind Oas 8, 330 L J 502, 280 WN 
se a m (0)8 | 
157 ind "Cas 31, 31 OL. J.439, 290. W. 

(10) 72 Ind, Cas. 080, 34 O L, J, 434; (1923) A. I, 
R, (O) 18. > w E , 
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cannot be determined on the evidence as 
Jit stands. In such circumstances, it is 
impossible to make a decree in favour of 


I 


the plaintiffs in respect ofean unknown. 


share; see Hemendra Nath Roy v. Upen- 
dra Narain Roy (11), Nabw Chandra 
Ghosh v Nilkamal Mukhopadhyaya (12), 
Basa  Veswaraswami v. The Bellary 
Municipal Council (19). 

. Theresult is that the decree made by 
Mr. Justice Walmsley is affirmed and 
this appeal is dismissed with costs 

s, D. Letters Patent Appeal diemassed. 


(11) 32 Ind Cas 437, 43.0 743, 220 L J 419, 
200 W N 46 : f 

(12) 36 Ind Oas, 11,250 L J 537 

(13) 17 Ind Cas 158, 38 M 6, 12 M L. T. 405, 23 
M L.J 479, (1912) M W. N. 1080 


MADRAS HIGH COURT. 
BECOND CIVIL APPBAL No. 1041 oF 1921. 
March 31, 1924. 
Present:—Mr. Justice Phillips. 

. MUTHUSAMI NAIDU—PLAINTIFF— 
s ] . APPELLANT 
versus 
RAYALU NAIDU—DEFENDANT— 
RESPONDHNT 
Surety and debtor—Contribution—One surcty 
recetving counter-securnty from principal debtor 
A surety who has received from the principal 
debtor a counter-security foi the liability which ae 
undertook jointly with other co-sureties 18 hatle 


to bing in for the benefit of such oo-sureties what- 


ever he has recerved from that source 

Steel v Dixon, (1881) 17 Ch D 825,50 L J. Ch: 
591, 45 L T 142, 20-W R 735, relied on 

Second appeal against a decree, dated 


the 21st January 1921, of the Distriet: 


,Oourt of Trichinopoly, in Appeal Suiss 
Nos. 226 and 246 of 1920, preferred against 
a decree, dated the 8th February 1920, of 
the Court of the District Munsif, Sri- 
rengem, in Original Suit No. 129 of 1918., 
K. R. Narayanasami Iyer, for the 
Appellant, | 
- . V. C. Seshachamar, for the Re- 
. Bpondent. 
JUDGMENT.—In this ' case the 
laintiff, the defendant and one Subba 
onar were sureties for one Muthukrishna 


$ 
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Naidu in respect of two -promissory- 
notes for Rs. 500 each. Subsequently 
the defendant obtained a -hypotheca- 
tion bond from the principal debtor. 
Muthukrishna Naidu, for Rs. 3,500. Part 
of the consideration was an undertak- 
mg by the defendant to discharge 
the promissory-notes for which he and 
the plaintiff weie,joinily sureties. Bub- 
sequently a suit was filed on these 
promissory-notes, and decree was’ ob- 
tained and in execution, Rs. 615 was 
. realised from the plaintiff Meanwhile the 
defendant obtained a deciee on his 
hypothecation bond and has purchased 


most of the properties belonging to the. 


mortgagor. The plaintiffs suit is to 
recover the money which he had to 
pay on account of the suretyship. The 
istrict Munsif decreed the suit on: 
the ground that the defendant having 
undertaken by the hypothecation bond 


B-I to discharge jhe promissory-notes. ` 


was bound to contributethe money to 
the plaintiff The District Judge on 
appeal has dismissed the plaintiffs 


‘suit on the ground that it was based.. 


on unfounded representations and 
arrangements and was musconcerived. 
On the finding that the defendant has 


received from the principal debtor a. 


counter-security for the liability, which 


he undertook jointly with the plaintiff, ' 
in for the benefit ' 


he 18 hable to brin 
of the plaintiff and his co-sureties, what- 
ever he has icceived from that source. 
This principle.is laid downin Steel v. 
Diaon (l) and it is not suggested 
that the ‘above facts would not be 
applicable in this case. In neither of 
the lower Courts does this particular 
aspect of the case seem to have been 
considered although apparently there 
were the necessary materials for it. ‘It ig 
now argued for the respondent that 
certain other facts might have been elicit- 


ed ıf the parties had known exactly the : 


case they had to’ meet. In view of 
the fact that the plaint is not very 
"clearly drafted, and does notin terms 
contain the plea which is taken here. 
I think ıt 15 only fair to the defen- 
dant ‘to give him an opportunity of 


(1) (1881) 17 Oh D 825, 50 L. J. Oh 501, 45 I. 


7,112,230 W, R, 735, 
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meeting the case, by adducing further 
evidence, 1f he thinks fit. ‘The Dis- 
trict Judge's detiee 18 set aside- and 
the appeal is remanded for fiesh dis- 
posal. If necessary, the Judge can 
send it back to the Trial Court tor 
further evidence. 

Costs to abide the result, Court-fee 
paid on the second appeal to be re- 
funded - . 


Y. N. V. Appeal remanded, 


CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No. 15 oF 
1923. 

November 22, 1923. 


Present —Justice Sir Asutosh Mookerjee, 


Kr, and Mr. Justice Rankin 
DHARANI MOHAN .RAY—Puarntirr— 
APPELLANT - 


versus . 
ASUTOSH MUKERJI AND OTHERS— 
DBFBNDANT8—RESPONDENTSR. 
B Tenancy Act (VIII of 1885), s». 105, 105A, 


108, 107, 108, 109 and 109A—Fai annual tent 
settled by Revenue Officer—Deeinon of Revenue 
0 , force of--Decree of Cunl. Court—Decinon 


of Revenus Officer not chal d by way of rennon 
or appeal—Finality of dectsion—Question decided 
by Revenue Officer, whether can be re-opened 

Where in a p ing under section 105, 
‘ Tenancy Act, for assessment of frie ient, 
the teaant contends that he holds tho land ient 
free, and the Revenue Officer assesses an annual 

by compromise or otherwise, the decision of 
the Revenue Orficer, by vutue of provisions of 
section 107 Q9) ofthe Act, has the forco and effect 
ofa decree of a Civil Court ma suit between the 
parties, and rf it is not challenged by way ofa 
revision or appeal, under sections 108 and 109A af 
the Act, ıt operates as a final decree aa deciding 
between the parties, (2) that the tenant holda the 
land subject to the paymeng of iont, (11) that the 
far annual rent is that fixed by the Rovenue 
Oficer (p 398,col 1] 

So long as tho dec'&ion of a Revenne Offiesi, in 
proceedings unda section 105A, Bengal "l'enanoy 
„Ach, remains in foi effoct must be given to 3t 
under section 107 of the Act [bid] 

It 18 not o to defendants to raiso by wav of 
defence, unde: section 109, the very questioa which 
was decided by the Revenue Oiflcer under section 
105 of the Act Tlmt soction does not whittle 


away the effect of section 107 of the Act, aud . 


applies only to cases whee no decision has been 
10noun by the Revenue Oflicer concerned. 
. 998, col, 2] 
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i : 
Rajendra Narain Masumdar Choudhury v. 
Sheikh Kalım, 67 Ind Cas 813, 26 O W N 758, 49 
O 875, (1922) A I R (0) 575 and Gokul Mandar < 
IA 100,290 707, 60." 
WN 825,4 B R. 703, 8 Bar. P. O. J. 323 
(P. O), distinguished 
"Letters Patent appeal against’ the 
judgment of Mr. Justice Walmsley, 
dated the 9th February, 1923, ın Appeal 
from Appellate Decree No. 68 of 1921,” 
against the decreeof the First Subordinate 
Judge of 24-Perganahs, dated the 24th 
August, 1920, affirmin. that of the First 
Munsif, Barasat, dated the 30th 
August, 1919. 
FACTS appear from the following 
judgment of 
Walmsely, J.—This appeal arises 
out of arent suit. It is preferred by the 
defendants. The Record of Rights was 
repared in 1912 1n which the defendants’ 
fioldinie was shown as liable to settle- 
mentofrent and, in another column, 
there was an entry that it was miskar. 
The landlord thereupon made an appli- 
cation under section 105 of the Bengal 
Tenancy Act for settlement of fair rent. 
The defendants urged that their holding 
was rent-free The decision went against 
them. When the present suit was insti- 
tuted, the defendants again raised the 
contention that their tenancy was rent- 
free. Both the Courts below have held 
that they are liable to pay rent and have 
passed a decree for Rs 3-9 as per 
annum—the sum obtained 1n the p1occed- 
ings under section 105. Two points are 
raised on behalf of the appellants. The 
first is that the landlord's application’ 
under section 105 was made more than 
two months after the final publication of 
the Record of Rights and itis said that 
the o1der passed in it was in consequence 
a nullity. The second point is that, in 
any ease, the Courta below have taken & 
wrong view asto the effect of the order 
under section 105 in 8 subsequent suit 
for rent ne 
So far as the first point. 1s concerned, 
the Courts below say. that there 1s no evi- 
derce before them to prove that more 
than two months elapsed before the land- 
lod made his application. The ‘only |” 
evidence produced was a certified copy of 
an order-sheet and that shewed that the 
first order wns passed on the 10th June 
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nearly six months after the final publi- ' 


cation ‘The view apparently taken by. 
the Oourts was that the application might 
have been filed months before any order 
was recorded in the, order-sheet. 
Whether that view is corfect or not, I do 
not think I should say ın second app 
that the Courts below are wrong ,10 say- 
ing that the defendants have failed to 
prove that the application filed by the 
ndlord was filed out of time. Conse- 
quently, I need not go into a discussion 
of the question whether the order made 
by the Settlement Officer was, in conse- 
quence, a nullity. I would only point 
out that thedefendants not merely con- 
tested the case but they introduced in 
w gabah one referred to in section 105 of 
e 


enancy Act. g 
The next point urged on behalf of the, 
defendants , in my opinion, much 


more substance. Both the Courts below 
refer to the decision in the proceedings 
under section 105 as binding against the 
defendants. They do not say so, but it 
is obvious that they were thinking of thé 
provisions of section 109. In this they 
are wrong. On several occasions it has 
been held that section 109 ‘does not 
preclude adefendant in his defence from 
` raising questions which might not have 
beeh raised by the plaintif in a guit. I 
do not think it necessary to quote any 
decision on this point 
The result is that the appeal must be 
allowed, the judgment and decree of the 
lower Appellate Court set aside and the 
casé remanded to that Court for a re-hear- 
ing in order that the Judge may consider 
. Whether the evidence proves that the 
defendants are liable to pay rent and at 
what rate of rent, if they are liable. In 
coming to hia conclusion, the learned 
Judge will bearin mind that the judg- 
ment inthe proceedings under section 
“105 of the Ben. Tenancy Act is not 
coriclusive on the matter. os 
Iam asked to direct that the parties 
should be allowed an opportunity of ad- 
ducing further evidence. Itis a matter 
on which I express no opinion It will 
be for the learned Judge ofthe Court of 
Appeal below to decide whether they 
should be so allowed or not. : 
Costs will abide the result, ' E 
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Babu Mrityunjay: Chatterjee, for the, 
Appellant. . : : 
Dr. Dwarka Nath Miiter' and Babu 
Narin Chandrakar, for the Respondents 
: .JUDGMENT. | T 
Mookerjee, J.—This. is an appeal 


en] "under clguse'15 of the Letters “Patent 


from the judgment of Mr. Justice 
Walmsley in a suit for arrears of rent. 

' The plentifappe lant instituted this 
suit against the defendants-respondents 
for recovery of arrears of rent due in res- ' 
pect of a tenancy held at Rs. 3-9 per 
annum. The defendants contended t 
they'we1e not liable as the tenure was 


rent-free. Thiscontention was overruled 


and the suit was decreed by the primary 
Court. On appeal, the decision was 
affirmed by the Subordinate Judge. The 
judgment of the two Courts went against 
the defendants on the ground that they 
weie bound by a decree ina proceeding: ` 
under section 105, Bengal Tenancy _ Act, 


-~and that they had failed to establish: 


what they had asserted, namely, that the 
décreo was made without jurisdiction., 
On’ appeal to this Court the defendants’ 
urged that they were not precluded 
by. the provisions of section,109, Bengal 
Tenancy Act, from proving that they held 
the land rent free. This contention 
was accepted by Mr. Justice Walmsley 
and he remanded the case for enquiry 
whether the evidence proves that the 
defendants are liable to pay rent, andif 
s0; at what rate. We are of opinion that 
this order cannot be supported. 

It appears that the Record of Rights in 
this case was finally published on the 
16th December, 1912. This recoid contain- 
ed an entry to the effect that the defend- 
ants held the land without payment of 
rent, but that the land was lable to be 
assessed with rent. The landlord there- 
upon instituted a proceeding under section 
105, Bengal Tenancy Act, for assessment 
The tenants contendéd that 
they held the land rent free. Consequently 
the question contemplated by section 105A 
clause (d) arose, namely, whether the 
land was o. was not liable to payment of 
vent It the:eupon becameincumbent upon 
the Revenue Officer totry and decide that 
issue and to settle rent under section 105 
if he should hold that the land was 
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liable to payment of rent. It is not clear, 
“what took place before the Settlement 
Officer But this much becomes obvious 
on 'an examination of the Record of Rights 
that on the lóth November, 1913 rent 
was assessed at the rate of Rs. 3-9 per 
annum. It has been stated that this order 
was made by consent of parties ; but that 
is immaterial for our present purpose, 
because under clause (8) of section 105, 
where the parties agree amongst them- 
selves,” by compromise or otherwise, as 
to the amount ofthe fair rent, it is 
‘incumbent upon the Revenue Officer to 
‘satasfy himself that the amount agreed 
upon is fair and equitable, and it is only 
if heisso satisfied that he can record’ 
the &mount agreed upon as the fair and 
equitable rent. if he is not so satisfled, 
he has to settlea fair and equitable rent 
as provided in sub-sections d) and (5) 
The real question is, what is the 
effect of such a decision by the Revenue 
Officer. ‘The answer is furnished by 
section 107. Sub-section (1) of that 
section provides that*in all proceedings 
under section 105, ‘section 105A and 
section 106, the Revenue Officer shall, 
subject to rules made by the Local 
Government, adopt ihe procedure laid 
down ın the Code of Civil Procedure for 
ihe trial of suits; and his decision in 
every such proceeding shall have the 
force and eifect of a decree’ of a Civil Court 
in a suit between the parties and, subject 
to the provisions of sections 108 and 1094 
shall be final. Sub-section (2) next 
provides that a note of all rents settled 
under section 105 and of all decisions of 
issues or disputes under section 105 A or 
section 106shall be made in the Record 
of Rights finally published under sub- 
section (2) of section 103A and such note 
shall be considered as part of the record. 
This was done in the present case 
Section 108 provides for revision of the 
order ofthe Revenue Officer and section 
108A: provides for a first appeal to the 
Special: Judge and a second appeal to 
the High Court. In the case belore us, 
there is nothing to indicate that the 
decision of the Revenue Officer was 
challenged by way of either a first appeal 
, or aBecond appeal The decision of the 
Revenue Officer consequently- operated as, 
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a decree of a Civil “Court in a suit’. 
between the parties ; and it has the force " 
and effect of a final decree which decides 
two vital ‘elements of the relationship 
between the parties; first, that the 
defendants hold the land subject to the 


payment of rent; and secondly, that the: 
is Rs. 3-9 annas. ' 


fair rent payable 
annually. i 
But section 109 has been invoked in 
order to show that it is open to ,the 
defendants to raise by way of defence the 
very question which was decided by the 
Revenue Officer under section 105. In our 
opinion section 109 has no applicatiou 
to a vase of this description. That section 
provides that, subject to the provisions 
for an appeal,a Civil Court shall not 
entertain any application or suit concern- 
ing any matter which is or has already 
been the subject of an application made, 
suit instatuted or proceedings taken 
under sections 105 to 103 both inclusive. 
This does not whittle away the effect of 
section 107 and applies to cases where 
no decision has been pronounced by the 
Revenue Officer concerned. The decision 
in Rajendra Narain Mazumdar Choudhary 
v. Sheikh Kalım (1) does not affect the 
present question and was pronounced 
under entirely different circumstances ; 
there the objection was sought to be 
raised by way of defence in a suit 
instituted before the publication of the 
Record of Rights. Nor is the matter 
affected by the decision of the Judicial 
Committee in Gokul Mandar v Padma- 
nand Singh (2). It is not necessary for us 
now toconsider whether itisor is not 
possible for the defendants to get rid 
of the decision of the Revenue Officer 
which operates asa final decree. This 


much is incontrovertible that under 
section 107, so .long as that decree 
remains in force, effect must be given to 


it, and if effect is given to it, there is 
no escape from the conclusion that the 
claim for rent must be decreed on that 
basis. 

The result is that this appeal is allowed 
the decree of Mr. Justice Walmsley set 


(1,07 Ind. Oas 813,26 0 W. N. 758, 490. 875; 
p A- L R (O) 575. 

(2) 33 I. A 198, 29 O. 707, 60 W N. 826; 4 Bom. 
L. R. 703, 8 Bar, P, O. J 328 (P. O). hT 
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aside and that of the Subordinate Judge 

restored with costs of two hearings in this | 

Court. 1 i : 
S.D. Letters Patent appeal allowed. 


MADRAS HIGH COURT. 
Orvis Sur No. 257 or 1921. 

3 April 2, 1924. 
Present.—Mr. Justice Kumaraswami 
Sastri 
AGNES ISABELLA CAMPBELL 
AND ANQTHER— PLAINTIFFS 


versus 
0, AUDIKESAVULU NAYADU, 
M AND OTHERS—DBFENDANTS. a 7 
ort, B h)—Redem —Tost an- 
tere een FF ux" Hi 1908), Seh T, 
Arts 147 and 139—Transfer of Property Act (IV 
a suitfor redemption ofan English mert- 


of 18585, ss 58 (d), 76 (h}—Accounts 
gage, in which a definite term ıs fixed for 1e- 


adah A ities: MD 
wa 


no interest should be paid su uent to the, 
diens Mis meat ageman became due [p 401, 
col. 2, . 

Osse-law discussed) 

‘he of the NS (ot sale: bears 

mortgage 18 only 8 iemedy w is usually 

iven and the mor 1s not bound to exercise 

powerany more heis bound to sue on 

‘the expuy of the due date under the penalty of 
Hirn subsequent interest 404, col 1 

The period lnmitnton applicable to a suit 
for'redemption or recovery of poesession of 1m- 
moveable propety under mortgage 1800 yemas 
under : Art 148 of the Limitation Act ard 
liability to pay post diem interest 13 not, therz- 
fore gonne to twelve years only under Art 139. 

. 400, co) 

The Transfer of Property Act''only oodifies 
the general principles of equity und section 76 (a) 
Eppes ns to tho perni m os are 
to taken in regard to an Eng mortgag2, 
executed” before and sought to be redeemed after 
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JUDGMEN'T.—The plaintiffs sued 
to redeem the property mentioned in . 


' the plaint, which was mortgaged on the 
“17th of July, 1874, to secuie the sum of 


Re 8,450 with interest at 12 per cent, per 


“annum. The mortgagee was in posses- 


sion ;of the pioperty. A decree was 
passed on the 2nd of March, 1922, declar- 
ing that the plaintifs are’ entitled to 
redeem the mortgage and directing 
accounts to be taken of the amount due 
to the defendants for principal and in- 
terest, of ihe rents and profits of 
the mortgaged property, of the suma 


' paid for rates, taxes and other public 


charges, of the sums paid by the defend- 
ants for the due management of the 
property, and the sums paid for neces- 
sary repairs: The matter was refened 
to the Official Referee who has submitted 
& report. Objections have been taken 
hy ‘the plaintiffs but the defendants have 


filed no objection. The objections prese- 


“ed before me axe that, as there was no 
provision for payment of interest after 


uly, 1879, the Official Referee was wrong 
in giving ost diem "interest at the bond 
rate an the defendants are only entitled 
to interest by way of damages at 6 per 
cent. for six years, and that instead of’ 
applying the income received by the 
mortgagee first in reduction of public 
charges, repairs and then ot the interest 
payable, the Official Referee has taken 
an account of cach year adding up the 


-total charges and the interest, ete., de- 


ducting from the amount 60 arrived at, 
the income for the year leaving a balance 


“against the mortgagors and has allowed 


upon that balance 12 percent per annum. 
This is in effect giving compound 
interest. : 

The first objection relátes to post diem 


‘interest and this turns upon the teims of 


the moitgage. The deed of mortgage 
recites that the mortgagois giant and 
convey the property specified in the mort- 
gage io the mortgagee, "to have and to 
hold the said prcmises unto and to the 
use of the mortgagee”, his heirs and 


‘assigns subject to the following proviso; 


"piovided always that ifthe said John 
Wilham Coxe, E. W Coxe, J. H. Coxe, 
T. P.:Coxe and Agnes’ Isabella Coke, 


their- heirs, executors, administrators, re- 


n 


Ap 
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presentatives or assigns shall pay unto 
the said Canckoo Iyaloo Naidu, his exe- 


* ` cutors, administrators, representatives or 


assignes the sum of Rs 8450 on o 
before the first day of July, 1879, together 
with interest forthe same in the mean- 
time at the rate of 12 per cent per 
annum without any deduction, then the 
said Canckoo Iyaloo Naidu, his heirs or 
‘assigns will, upon the request and the cost 
of the said John William Coxe 
their or any of their heirs, executors, 
administrators, representatives or assignes 
reconvey the hereditaments hereby 
granted to the use of the said John 
William Coxe...  .. their or any of 
their heirs and assigns or as they, or he 
shall direct, but if default shall be made 
in payment of the said sum of Rs 8,450 
or the interest thereon in the manner 
aforesaid, or any part thereof respectively 
on the first day of July, 1879, it shall 
be lawful for the said Canckoo Iyaloo 
Naidu, his executors, administrators, . re- 
jresentatives or assigns without any 
her consent on the part of the said 
John Wilham Coxe their or any or 
either of their heirs or assigns to sell 
the hereditaments hereby granted to- 
gether or in parcels and either by public 
auction or-private contract with power 
upon any such sale to make any stipu- 
lations as to title or evidence of title or 
otherwise which the said Cankoo Iyaloo 
Naidu, his executors, administrators or 
assigns ‘shall deem proper and also with 
full power to buy 1n or rescind any con- 
tract for sale of the said premises and 
to re-sell the same without being res- 
"ponsible for any loss occasioned thereby " 
he deed goes on to ‘provide that the 
mortgagee, his executors, administrators 
representatives or assigns “shall hold the 
"monies to arise from such sale upon 
trust in the first place thereout to re-im- 
burse himself, for *themselves or pay 
and discharge all the costa and expenses 
attending, incurred in or about such sale 
or otherwise im respéot of the premises 
and in the next place to apply such 
monies in or towards satisfaction of all 
and singular the monies for the time 
being, owing an the security of these 
presents dnd to pay the surplus (if any) 
of the said premises unto the said John 


William Coxe, E. W. Coxe, J. H. Coxe, 
T P Coxe and Agnes Isabella Coxe, 
their or any or eitheroftheir executors, ad- 
ministiatois, representhtives or assigns." 
The deed goes on to state that the mort- 
gagors will pay the mortgagee the sum 
of Rs 8,450 together with interest for 
the same in the meantime at the rate’, 
of 12 per cent. annum on the ‘first 
day of July, 1879, without any deduction. 
The deed is thus a-deed of English 
mortgage falling within the definition of `. 
section 58 (e) of the Transfer of Property 
Act which runs as follows:—'" Where the 
mortgagor binds himself to repay the 
mortgage money on a certain date and 
transfers the mortgage property abso- 
lutely to the mortgagee but subject to a 
proviso that he will re-transfer it to the 
mortgagor upon payment of the mortgage 
money as agreed, the transaction is called , 


an English maoriene. In cases of Eng- 
lish mo ge the article of Limitation 


Act which is applicable to suits on the 
mortgage is 147 which runs as 
followe:— i ` 


“By a mortgagee for foreclosure or sale 
—60 years—when the money secured by 
the mortgage becomes due”. 

The period of limitation prescribed 
under Art. 148 which relates to suits 
against mortgagees to redeem or to re- 
cover possession of immoveable property 
mortgaged is also 60 years. Art. 132 
which applies to mortgages other than 
English mortgages provides for a period 
of twelve years. 

If, therefore, the mortgagee's heirs filed 
a suit against the mortgagor's heirs for 
the sale of the property, 60 years would 
be the period of limitation and not twelve 
years under Art. 132 There is, there- 
fore, no force in the contention of the 
Vakil for the plaintiffs that’ assuming 
that post diem interest can be granted 
and it is a charge on the property, in: 
terest cannot be given for more. than 
twelve years as the remedies on the mort- 
gage would become barred by that date 
under Art. 132. 

The contention of the Vakil for the 
plaintiffs is that the mortgage-money was 
re-payable on the first of July 1879, that 
in default, the remedy given to the 
mhortgagee is to sell the property. by, 
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public auction or private cóütract,: that 
the preamble to the mortgage shows-that 
there was a previous mortgage ‘which - 
gave.the right of sale and the!mortgagee 
was going to exercise thgt right, that 
the mortgage in question was executed 
inter aha to .prevent the sale, that part : 
of the consideration was the' giving up 
of the right to bring the property, to 
immediate.sale by the mortga feo, that 
the power of sale.is not an ordinary in- 
cident attached to every mortgage but 
an extra power conferred, and that 
where such a poweris conferred itmust be 
taken that the parties provided'a remedy 
tp be enforced at once ıf the mortgage 
money be not paid. He refe to 
Chajmal Das v. Bri; -Bhukan Lal(1), Mu- 
thura Das v. Raja Narindar Bahadur e 
Bindesri Naik w Ganga Saran Sahu’ (3 
and Badi Bibi Sambal v. Samı Pilll(4). It 
is. argued: that there is no presumption 
that post diem interest is to'be.paid in 
all.cases, that where from the expiess 
terms of the document it is clear that 
post diem interest is not payable, 1t-cen- 
not be Granted. by the Court except by 
way of-damages for breach of contract, 
to: pay, which damages could not form 
a charge on the property and would be 
subject to.the usual.rule of. limitation 
applicable to suits for: ‘damages and that 
itis only when the document is not clear 
and two views are possible, Courts can 
follow, the rule which gives: the lender 
interest;on his money. 

The contentlon- for the NON is 
that where a person promises to pay on 
a certain dateand fails to do;so, there is 
8. presumption. that the parti ended 
that interest which.was payable till that 
date should'continue to run till payment 
that where a.power:of sale lis given. & 
mortgagee exercising it after the date 
‘of default would be entitled: ito retain-1n 
his hands interest.up till that; date- even 
though his.remedy by way of-a suit on 
the mortgage.may be barred, that, ihe 


(D 17 A 511, 221 A 190, 6 Sar P.O jJ 621,8 
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mortgagor = -Beeks to redeem cannot 
‘be in,& better position, , that so far as 
limitation 18 concerned, ‘post, drem in- 
‘terest, whether given as interest or 
damages, should`be, paid until at ‘least 
"therightto eue on the mortgage is barred 
‘and that in the present case the mort- 
“gagee 18 entitled to post drem interest as 
‘allowed by'the Official’ Referee and, refer- 
ence ‘has,, been made to .Ghantayya v. 
kapay (5), Mot, Singh v. Ramohari 

Singh (6 Daudbhat ‘Rambharv Daudbhat 
` Allibhas (T), Motan -Mal v. Muhammad 
' Bakhsh, (8), Dingle v. Coppen (8) and 
‘Fisher on Mor es Chapter IV. 

So far as post diem interest is concern- 
ed, though there is à conflict of authority 
as regards the earlier Madras cases, I 
"think the later decisions lean in fayour 
of granting post diem. interest unless the 
terms of the.document show that it was 
‘the intention of the parties that no'in- 
„teresi shouldbe paid sdbsequent: to the 
date .when ‘the mortgage money 'falla ' 
due. 

In Chajmal Das v. Bri; -Bhukan Lal 
(1) ‘their Lordships of the Privy Council ' 
“were not prepared to dissent from the 
-view ofthe High Court that post diem 
interest was not payable in respect of the 
-mortgage sued on and that damages could 
be awarded- “at the, rate which could. 
"prima facie be the same as that. provided 
by the bond during, the two years 
Though | there is no rule of law making. 
the rate , necessarily the - measure of 


damages. 
athura “Das v. Raja Narindar 
Bahadur (2).the deed of mortgage dated 
the.17th of, January .1880 we for. 
payment:of the principal wi one year . 
with interest. ab Re. 0-1-8. per mensum. 
The borrower agreed that he would not 
transfer the mor ‘aged property, pl 
payment of both «he principal and. in- 
-terest and that the amount paid should 
be -first credited to the payment ofin- 
-terest andthe balance, after that, should . 


(9) 23 M 534, 8 Ind ‘Dec ie 8) 775 ' 
.94 O 899,10 W. N 437, 12 Ind Dec» (N.s) 
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sa ma Os Tha (42 P-L R. 1823. 
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. go. to reduee the principal. A suit was 
tiled in.1891. The defendant contended 
that interest was not payable after the 
expiry of one year and that in any event 
‘such intérest was not chargeable on the 
+ property and could not be claimed for 

‘more than six years as damages for 

. breach. of promise to pay. The Bub- 
ordinate Judge awarded only one year's 

‘interest and held thatthe claim for in- 

-terest by way of damages for breach of 
promise to pay would be barred within 
six .years, The Allahabad High Court 
affirmed this decree. On appeal their 
Lordships ofthe Privy Council reversed 

_the.decree of the High Court and held 
that the mortgagee was entitled to post 
diem interest at the bond rate and ob- 
served: “The provision for applying pay- 
ments to reduction of interest points 
strongly to the expectation of the parties 

‘that the transaction will not be closed 
when. the, fixed day of payment arrives. 

“The construction of fhe High Court 
ascribes to the parties an intention that 

showever, payment may be delayed beyond 
the fixed day, the debt shall carry no 
interest, that the creditor shall have no 
remedy provided by contract, but shall 

.be driven to treat the contract as broken 
and to seek for damages, which lie in 
the discretion of a Jury or a Court, and 
are subject to a different law of prescrip- 
tion". They were of opinion that in the, 

‘contract sued on the words ‘the amount’ 

-in théclause “that if the mortgagor fails 

“the morgageé may proceed to realise the 

.amount" obviously meant the amount of 
‘principal and interest up to the time of 

realisation. 

. In Bindesri Naik v. Ganga Saran Sahu 
(3) the suit was on two deeds of mort- 
gage. The first provided for the re pay- 

“ment of the debt in two years with inter- 
est at Rs. 1-8 a month and the second 
‘provided that the debt should be re paid 

“on the day when the first loan would 
become due and at the same rate of 

“interest. Both the mortgages were by 

_conditional sale The High Court held 

' that post diem interest was: not payable 
under the terms of the documents; but 

. their Lordships of the Privy Council 

, were of. opinion that the clause that in 

* default of punctual “payment at the end 


‘and was not a charge on 


of each year the-mortgagees were to be. 
at liberty to treat the unpaid interest as 
princi and to retover it from the 
mortgaged property showed that thé 
parties contemplated post diem interest 
as being chargeable. Both these cases pro- 
ceeded on the construction of the parti- 
cular document and I can find no 
general rule enunciated which would 
apply to all cases of post diem interest. 
, Badı Bibi Sahibul v. Sami Pillai (4) 
the deed, of mortgage was exeeuted ir 
1875. Interest wasto run at 7 percent 
per annum and the sum was payable on 
the 30th of October, 1878, It was held by 
Muthusami Aiyar and Best, JJ., relying 
on Cook v. Fowler (10), Gudri Koer v. 
Bhubaneswari Coomer Singh (11) and 
Mansab Ali v. Gulab Chand "m that 
since the instrument did not provide for 
interest- post diem, any claim in the 
nature of a claim for such interest could 
be allowed by' way of dama only 

e land 
and that it was barred by limita- 
tion. 

In Thayar Ammal v Lakshmi Ammal 
(13) Best .and Subramania Aiyar, J J., 
held that post diem interest was only, 
claimable as damages and that it was 
barred by limitation. The suit was on. 
& mortgage dated 16th February, 1880, 
and it was filed in 1893. Subramania 
Aiyar, J., in an elaborate judgment held 
that where a mortgage document does 
not provide for post diem interest, the 
plaintitt car only claim it as damages 

r withholding the money and that 
such a claim would be ba under Bec- 
tion 116 of the Limitation Act if the 
suit is filed more than six years after the 
date when the principal money became 
payable. ThelaterdecisiongofSubramania 
Aiyar, J., which Ishall refer to, however, 
show that the learned Judge changed: 
his views on the question, 


- In Pedda Subbaraya Chetti v. Ganga 
Razulungaru (14) the suit was on a mort- 
m T E L 27, 4$ L.J Oh, 855. 
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gage and the principal amount was 
able on the 14th of July 1880. 

amount secured by the mortgage, was 
arrived at by calculating «the, principal 
&nd interest due on previous loans and, 
the mortgage was expressed to be for 
securing the payment of that princi 
"together with subsequent interest, 


for compound interest, The learned 
, Judges Shephard and Davies, after 
‘referring to the above facts observed: 
“These provisions are more consistent 
than otherwise with an intention which 
in itself is the most probable one. when, 


to use the language of the Judicial Com- : 


mittee, regard is had to the ordinary 
` expectations of persons entering into a 
: mortgage transaction”, and post diem 
interest was allowed. tees, 
In. Jivanna Pandithar v. Appalu (15) 
,ihe suit was on a bond executed in 
December 1881, which provided that 
interest should be paid every year and 
that the principal sum should be paid 
_in December 1884. Shephard and Subra- 
mania Ayyar, JJ., were of opinion that 
post diem interest should be allowed on 
the ground that the stipulation for pay- 
„pent of interest annually showed that 
it was “intended that, interest should 
, cease when the principal-amount became 
payahe. Di : ^» 
i Ghantayya v. Papayya (5) the 
‘amount due on the mortgage was pay- 
able with interest at 12 per cent. in iire 
annual instalments and on failure of one 
instalment the whole amount was to 
“become due. There was no ‘provision 
for post diem interest, It was held‘by 
Subramania, Ayyar and Moore, JJ., that 


post diem interest was payable- so long’ 


as the principal sum was improperly 
withheld and that it was certainly more 
reasonable to hold that the promise to 
pay interest in a document like the one 


they were considering was a promise to ' 


pay interest so long as the principal sum 
was improperly withheld and it does 
not raise any legal presumption in such 
cases but that it was only the adoption 
ofa rule of construction. The learned 
Judges were of opinion that the decision, 


(15) 22 Bf, 389; 8 Ind, Deo, (x. &) 241, 


bt 
may accrue annually. It also provided ' 


~-OABES. "bs 
of the Privy Council in Mathura Das v. 
Raja Narindra Bahadur (2) supported 
their view and were disposed to follow 
“the view taken by Trevelyan and 
Banerjee,. JJ., in Moti Singh v. Ramo- 
hari Singh (6). a : 
In Narasimhayya v Srinivasayya : (16) 
Sadesiva Aiyar and Spencer, JJ., held 
that post diem interegt was recoverable 
„in case of mortgages wheie a definite 
‘term is fixed in the bond for repayment 
on the eral promise of the debtor to 
be: liable for interest. The learned 
Judges^were of opinion that they were 
bound by the decision of the Pravy Council 
in Mathura „Das v. Raja Narindra 
Bahadur (2) and Bindesri Naik v. Ganga 
“Saran Sahu e and by the decisions of 
the Madras High Court ın Ghaniayya v. 
Papayya (5) and Ramanathan Chetty v. 
Nur Muhammad Narakayar (17) to hold 
“that post diem interest is payable on 
. the general promise by the debtor to be 
liable for interest tough a definite term 
is fixed in the bond forre-payment of the 
principal and interest. If the- liability 
under that general undertaking to pay 
“interest is further extended by another 
undertaking (which may be called ap- 
purtenant to the principal undertaking), 
to pay interest upon-arrears of interest 
and which further undertaking is found - 
-in the same dooufnent following. -the 
provision to pay interest, it is difficult 
“to hold that the parties intended that 
only the' principal undertaking should 
apply to the question of the liability for 
post dicm interest and not the appurte- 
“nant undertaking also”. 
“ In Thaithotiathil Pokkar v. Ramachandra 
‘Shenoy (18) it was held by Sir John 
Wallis, O. C: J., and Seshagiri Aiyar, J. 
that post diem ‘interest may be granted 
by way of damages “but that compound 
interest is not chargeable after the date 
‘mentioned in the document. 
In. Daudbhat Rambhai v. Daudbhai 
‘ Allibhai (T) a suit was filed in 1882 to 
‘tedéém: a mortgage, effected in 1833. 
'. There was no peribd fixed for payment 
-and the Firat Court decreed interest from 
the date of the document to the date of 
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.redemptioh, ''On uppeal--the ‘District 
: Judge held that interest could only be 
-awarded for a period of six years. In 
‘the course of the argument it was con- 
-tended, that the mortgagee could not 
claim interest for more than twelve years 
under Art. 132 of the Limitation Act. 
Scott and Jardine, JJ., held that interest 
-was payable till the. date of redemp- 
‘tion, >à ' 

In Motan Mal v. Mahomed Bakhsh (8) 
.& Full:Bench of that Oourt held that 
where a mortgage contains no: express 
provision for payment of interest after 
the due date, thereis no presumption 
‘one-way or the otheras to payment of 
“post diem interest, that the determina- 
ition-of the question must'depend entirely 
upon the interpretation of the document 
that the mortgagee 18, however, entitled 
ito damages on account of the failure to 
rpay:the debt at the stipulated time, the 
measure of damages prima facie being 
-the same, as the irterest agreed upon 
andithat in cases where the mortgagee 
-isthe ‘plaintiff he can sue to recover 
post diem interest only for the period 
prescribed by the law of limitation ap- 


p suit for compensation for 


reach of contract but that if the mort- 
gagee isa defendant in an action he is 
„entitled to recover. damages for the entire 
period during which the’ principal sum 
‘remained unpaid. ] 

I am unable to find anything in the 
‘mortgage document. now in question 
-which necessarily indicates that the 

arties did notintend to pay post diem 
interest. The granting of the .power 
-ofsale.is only a.remedy which is usually 
:given,and the mortgagee is not'bound to 
,Gxercise the power any more than he.is 
‘boundito sue on the, expiry of the due 
-date'under. penalty*of his. losing subse- 
‘quent’ interes 
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taken., ‘The mortgagee being in pos- 
session, section 76 df the Transfer “of 
“Property Act applies to the perjod bé- 
tween 1882, ,whenthe.Act was ‘passed, 
and the date of the decree. As regards 
the period prior to that, the, Transfer 
.of.Property Act only, codifies the general 
principles of equity insuch cases and the 
sameprinciplewouldapply. Clause (h) of 
section 76 of the Transier oi Property Act, 
after providing for the expenses incurred 
_hy the mortgagee enacts that the recer 
"from.the mortgaged property after dè- 
ducting the expenses. mentioned in 
clauses (c) and (d) which relate to taxes 
,and.necessary repairs, should be debited 
against,him in reduction of the amount 
(it any) from time to time due to him, on 
account of interest on. the mortgage 
money and that any surplus should he 
appropriated. towards the reduction of 
the: principal; In the present, case i 
ink accounts are to be, taken in tle 
manner. -prescribed. by the _ section. 
There is no warrant for compound 
interest being allowed. The expenses 
should be deducted from that income 
of the property which is found by the 
. Official ree lo have accrued and the 
balance should. be appropriated firbt 
towards the interest due and t there 
is any surplus towards the principal. , 
The SON of the “Official Relarde 
will ,be modified and a, final decrée 
“will be passed in the light, of. my 
above observations. The accounts 
be taken till this date. Time for rè- 
demption fourmonths. In default of re- 
,demption the pete will be foreclosed. 
Costs reserved, o 
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-. Suit deereed,. 


t ] 
I think that the plaintiffs who want to 
‘redeem: the: property mortgaged,, are , 


«bound to pay interest -post diem upto 
the date of redemption, credit of course 
‘Being-given to any sums which the de- 
got from the mortgaged pro- 
iperty during the period, they were, in 
possession. . F 

The next question 'relates- ‘to 'the 
manner in which accounts are: to, be 
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: CALCUTTA HIGH COURT. 
- APPRAL'FROM Onpgr No. 198 or 1923. 
Apri 8, 1924.. ` Y 
. Present —Mr. Justice Newbould'and:, 
Mr Justice.B. B. Ghose, 
"SARAT OHANDRA GOBHUOCKER.., 
_ BUTTY AND ‘ANOTHER—DBFENDANTS . 
; $ — APPELLANTS 
i „versus 0 on 
TARAK CHANDRA CHATTERJEE 
AND OTHERS—PLAINTIFF8 —HRH8PONDHNTR., 
Jurisdiction of . Court— Company Directors 
preventing co-Director from acting—Suit for ynjune-, 
tion, whether maintasnable ] 
A'Oivil Coué can grantan injunction on ‘tke 
application of a Director of a Company restraming 
co-Directors from y.excluding him. 
from acting as Direotor 408, col 1] 7 
Mozley v Abston, (1847) Philips 790, 16 L J Oh. 
217, 05 R R 520, 41.E. R 833, distinguished. : 
.Appealagainstan order of the District 
Judge, Faridpur, dated the 28th Februarg 
1923, modifying:;that of the Munsi? 
eu ean dated the 30th: November 
1922. D 


Babu Suresh Chandra‘ Talukdar, for. 


the Appellants. hs 
Babus Asitaranjan Ghosh and Subodh 
Ghandra Ray Chowdhry, f6ri the Respond- 


ents, 
. JUDGMENT.—This appeal arises 


out of a snit brought by four, persons'as- 


plaintiffs against defendants Nos. 1 to 5, 
who are stated to be acting’ as Directors 
of the: Company which ‘was joined as 
defendant:No .6 on the: ground that ome 
of the plaintiffs had-béen prevented from 
acting as. Director The: facte: shortly 
stated ‘are! that'at a meeting of the share- 
holders.of the Company avhich: sas. held. 
on; the 32nd Ashar 1329, the plaintiff 
No. 2. and. defendants Nos, .1,-2 andi 
were ‘elected’: Directors: The meeting 
was subsequently. adjourned and. the 
adjourned : meeting was held on: the 7th 
Sraban-following: ‘On that:date on ac- 
count of-certain proceedings ‘which:.we 
need:not state in detail the' election of 
the Directors held on the previous date 
was re considered. anda new.:electior, 
took place, the result of which was that 
defendants Nos 1,.2, 3.and:4: were elect- 
ed: Directors and" plaintiff No. 2 was not, 


elected. There was also: same other 
alteration as regards the -electian of the: 
.Director: Several 


Assistant Managing: 
ed, but .the ‘suit was. 


jagues. were - fram 
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. dismissed by the Munsif on the last 
issue, that, is, on the ground that the 
‘Court: had no jurisdiction to try the suit. 
The plaintif appealed against that 
decree and-the-learned Judge on'appeal 
held that the Court had jurisdiction to 
entertain the suit and remanded the case 

, for the trial of certain issues to the First 
Court. 

The defendants Nos. 2 and 3 have ap- 

' pealed to this Oourt and on their behalf 
the contention has been made that the' 
Oivil: Court has no jurisdiction to enter- 
tain such q suit as this. It was also 
argued that having regard -to'the facts- 
statedin the judgment of the Court of 
up Pot the Gourt ought not to 'in- 
terfere in this matter. 

With regard to the:,second question, 
we have only to obserye ‘that-the learned 
Judge in the lower Appellate Oourt took 
the matter into his consideration: as a 
question distinct. from- one of jurisdic- 
tion, and as we understand his judgment 
he has left the'question'open'for decision 
by the Trial Court, that is to say, whether 
having regard to the circumstances of 
the case the Court will, in the exercise 
of ita proper discretion, grant the relief . 
claimed by the pluintiffs. That disere- 
tion is a judicial discretion to be exercis- 
ed by the Court in consideration of all 
the circumstances of the case and it is 
liable to be reviewed on appeal by the 
Appellate- Court That matter is“ nót 
properly before us now and we need.not 
express any opinion ‘on the question. 
The only question that is properly before 
us is whether the Civil Court ‘has, juris- 
.diction to entertain the suit. It is con- 
tended on behalf of the appellants that’ 
although there is no direct provision in 
the' law that the Civil: Court has no 
jurisdiction to entertain such a suit it is 
a matter of internal’ management of a, 
Company with which the Court has no 
jurisdiction to interfere, and he cites in 
support of his contention the case of 
Mosley v Alston (1) and certain other 
cases following that case. In that case, . 
however, there were various reasons on' 
which the ,Lord Chancellor sustained 
the demurrer of the defendant Company , 

a) E Phillips 790,16 L.'J; Oh, 217, 65: R,- 
R, 62041 E. REM eee t 
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and we need not go into the 
reasons of the judgment ın detail. The 
concluding remark in the judgment 
shows that the Court did not exercise its 
equitable jurisdiction on a consideration 


of the facts of the case. Asa matter of. 


{act an injunction may be granted on the 
application of a Director restraining the 
plaintiff's co-Directors from wrongfully 
excluding him from acting as a Director, 
and we think that there is nothing which 
can be urged as excluding the jurisdic- 
tion of the Court from entertaining the 
quit, As we have said this question of 
jurisdiction is quite different from the 
question whether the Court will exercise 
its discretionary jurisdiction having re- 


gard to the circumstances of a particular. 


case ; 
. We hold that the Court has jurisdiction 
to entertain the suit as framed, nnd the 


appeal must be dismissed with costs. 
We assess the hearing fee at five gold. 


mohurs, ; 

Let the record be Sent down without 
delay. 
N.H, Appeal dismissed, 


|| 


-OUDH JUDICIAL COMMIS- 

a SIONER'S COURT. 
KrnsT OrvIL APPBAL No. 4 or 1922, 

; f May 7, 1924. 

Present: —Mr. Kendall, A. J O., and 


Mr. Pullan, A.J C. i 


SITLA:SAHAI—DRFBNDANT—À PPELLANT 


^ANDIAN.QASES, 


f versus . 
DHUM SINGH AND OTRERS—PLAINTIFFS— * 


; RESPONDENTS. 
"Mortgage—Usufructuaryemoitgage— Suit for re- 
démption—Mortgagor receiving earnest-money and 
undertaking to execute sale-deed 1n favour of mort- 
gagée - Parties, mention of—Interest tm lien of 
profits—Mortgugor, whether liable to render accounts 
—Tranafer of Property Act (IV of 1889), 8 77 

A suit for redemption of a usufruetuaiy mort- 
age was contested on the ground, among others, 
that the mortgagee had acquired the equity of 
redemption It appeared that the mortgagor exe- 
wuted in favour of the mortgagee’ a document 


ieciting receipt of earnest-money and statmg that’ 


the-mortgagor would execute a sale-deed in 1 


espect 
pf the morti 


M 


B 


expiry of the term ofthe mortgage.. The mort- 
gage-deed provided that the moitgagee’-sball 
nppropriato the property “in Leu of interest and 
eai no claim for interest against’ the mort- 
sagor who innis turn would have no clam tor 
profits aguinst tho mortgages 4 
Held, (1) that thf intention of the’ was 
not to effect a transfer of pioperty but merely to 
contract for such a tiansfer, [p 406, col. 1] . í 
(2) that this contract of sale had no effect on the 
statua of parties and: they remained after it, as 
before, mortgago: and mortgages, [p. 408, col. 2.] 
(3) that section 77 of the of Property 
Act applied to the case and the mortgagee wan not 
yee render accounts to the mortgagor. [p 410, 
col 1 
Shafi-un-nusa y Fasalrab, P Ind. Oas, 293, 7 A. 
L J 787, referred to 
' Naram Dagy, Bay Nath Sahaw 56 Ind. Cas. 
692; 7 O. L. J. 231, distinguished 


` Appeal against a decree of the. Sub-’ 
TE Unao, dated the 8rd November 
1821.. 1 -— 

Messrs, A. P. Sen and H. K. Ghosh, | 
for the Appellant, .. . =. á 

Messrs,  Bisheshwar Nath, Lachmi. 
Narain and Hargobwd Dayal, for Re- 
spondents, 

JUDGMEN T.—This appeal arises: 
from a suit for the redemption of a mort- 
gage-deed, dated August 14th, 1881, ex- 
ecuted by Kalka Baksh Singh in favour: 
af Balbhaddar Prasad, in lieu of a sum 
stated to be Rs 9,000. The suit was con- 
tested on various grounds, one of which: 
was that the mortgagee or his predecessor- 
in-interest, had acquired the equity of 
redemption. This question still remains 
to-be decided. The learned Subordinate- 
Judge gave the plaintiff a decree for re- 
demption, and ordered that. an ' acccunt' 
should be taken in order to ascertain 
what is due to the defendant for princi- 
pal and interest on the mortgage-deed in 
suit, and on a deed of: further charge. . 
The defendant appealed on several 
grounds, but only three of them Lave 
been pressed in this Court. The first of- 
these is the one we have already referred 
to, namely, the plea set forth in gror nda 
Nos. 8 and 9 that the defendant has: 
acquired the equity of redemption. If 
the appellant is successful in this plea, : 
the suit for redemption will, of course, ' 
have to be dismissed. aa 

"The mortgage-deed ‘in suit was & usu- . 


property six months before the” fructuary. one. exedufed in. 1881, but its 
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appears that there was some delay in 
putting the mortgagee in possession, £8 
the property mortgaged, the entire village 
Gaunamau, had previously 
gaged to one Ram Naram. ‘The’ appel- 
ant's case is that on July 31st 1888, 
Kalka Baksh, the original mortgagor, ex- 
ecuted a document by which he purpor;- 
ed to transfer the equity of redemption to 
the. original mortgagee, Balbhaddar 
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n mort-' 


D 


Prasad. It may be as well to state that 
of the plaintiffs in the present ,suit, only ' 


two inherited their rights from the ori- 
ginal mortgagor, the plaintiff No: 3, 
coming in asa transferee of a l4-annas 


E 


transfer of the property. It'is argued, 
however, that it may be held to operate _ 


as an assertion by the mortgagee of his . 


title as vendee with the ‘acquiescence of 
the mortgagor. The following decisions 
have been referred to in support of the 
argument that a deed purporting to. 
transfer property, which is not a valid 
deed of transfer owing to some legal. 
defect, muy nevertheless operate as^an 
assertion of title by the transferee and 
haye the effect of setting up adverse pos- , 
session:—Khedu Rai v. Sheoparsam Itat : 


' (1), Mahendra Bahadur Singh v. Chandra- | 


Share in these rights from plaintiffs ' 
Nos. 1 and 2, while plaintiff No. 4 bases ` 
his elaim on a deed of transfer of the, 


right of redemption of the property in 
suit, originally executed by Kalka Baksh 


in favour of one Baldeo “Baksh in 1898, ' 
which had come to him by means of ona’ 


succession and two sales. None of thesa 
- people have any personal knowledge of 


the circumstances in which Kalka Baksh, ' 


the 'original mortgagor, is stated to hava 
transferred his equity of redemption to 
the mortgagee. ' 

The appellant has pointed in tha 
first place toa document, Exhibit A10, 
dated July lst, 1888 This is called by 
him a contract of sale. The respondenta 
have referred to it as a receipt It is 


executed by Kalka Baksh in favour of, 


Balbhaddar Prasad, and the main por- 
tion of it 'is to the following effect:— 

. "You.have paid me Rs. 88 earnest- 
money. Now I sell to you for Rs. 19,000 
the village Gaunamau, Pargana Maura- 
wan, which is mortgaged to you with 
possession under instrument dated 14th, 
August 1881.". ..I will execute the sale 
deed in respect of Gaunmau on & stamp 
paper six months before the "expiration 
of the term of the mortgage and get the 
same registered. If Iin any-way evade 
the execution of the sale-deed, “you shall 
be entitled to summon me before the 
Registrar as well as the Court, and get 
me to execute the 
this letter instead of a receipt, and stamp 
it for your satisfaction © This document. 
1t may be mentioned, was régistered on 
29th November, 1888. Itis not suggested 
that it could operate'as a valid deed of 


pal Singh (2), Varada Pillai v. Jeeva-. 
rathnammal (3), Karnam Kandasami 
Pillai v. Chinnappa (4), Usuman Khan , 
v. Nagalla Dasanna (5), Qadar Bakhsh v. _ 
Mangha Mal (6) In continuation of this 


line of argument, the learned Counsel © 


for the appellant has-pointed to-evidence : 
showing thatin 1887 one Kedar Nath 
sued Kalka Baksh for specifie perform-, 
ance ofa contract of sale in favour of, 
the plaintiff, in respect of the property, 
in suit. This contract between Kalka 
Baksh and, Kedar Nath was made on, 
September the 3rd 1886, and accarding 
to the allegations in the plaint the sum 
of Ra. 724-15 was paid by way of earnest- . 
money by Kedar Nath to Kalka’ Baksh. 
Gaya Prasad, son of Balbhaddar Prasad , 
deceased, was made a party to the suit. 
The plaint contains a reference to the 
document, numbered Exhibit “A 10.in 


_ the present suit, -but alleges that it was 


sale-deéd .I write, 


not really executed on 3lst July 1886, 
and could, therefore, not be considered as 
prior to the plaintiff's contract. 
pellant points to the written statements 
of two defendants, which clearly state ` 
that on 81st July 1886, Kalka Baksh had 


sold village Gaunamau for Rs 19,000 to , 


(1) 40 Ind Cas 121, 39 A. 423, 15 A. Li J ‚366. 
oma Oas 28i; 240. 0,105, 80 L J, 


6 d D 

n 53 Ind Cas 901/43 M 244, (1019) M W.N. 
794, 10 L. W 679,240 W N 346, 28 M. L J 313; 
18À L J.274, 2 U. P L, R. (P C) 61, 22 Bom L. 
R, 444740 L A. 285 (P O). 

(4) 62 Ind Cas‘ 603," 44 M 253; 40M. L J 105; 
(1921) M W.N 1,29 M L T 167; 13L W 492" 

TUE Cas..604; 37 M 545; 12 M. L. T 330, 
93 M. Lid 360, (1912) M W N. 995 - 1 

(8) 73 Ind Cas 889, 5 L. L. J, 175, (1923) A, I. R, - 
(L) 485, 4 G, 249," * ; i 


The ap-. , 


i 
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Balbhaddar Prasad.. These pleadings 
are referred to as a second assertion of 
his-title as vendeo by the mortgagee, 
and of acquiescence’ by the mortgagor- 
vendor  Kéference'has also been made 
to a-circumstance of 1895 when Baldeo 
Baksh Singh, who had acquired the 
right-of redemption of the village in 
suit in that year, applied ‘to deposit “the 
mortgage-money due to the son of Bal- 
bhaddar Prasad under section 83 of the 
Transfer of Property Act. This appli- 
cation was opposed by the guardian, of 
Balbhaddar Prasad's son on the ground 
that the latter was the owner of the 
. right of the equity of redemption. The 
upshot'of the argument is’that the mort: 
gagee,'or his representatives, had, been, 
in'possession of the ‘equity. of redemp- 
tion with effect from 31st July 1886, and 
that'his title had matured by July 1898 . 
The dbjections:to this view, which lave 
been noticed by the Subordinate Judge, 
are based, it is said, only on certain ad- 
missions made by ‘Balbhaddar Prasad's 
descentlants; long after that gentleman's 
title as vendee‘had matured, to the effect 
that the tights, possessed by them, 
were only mortgagée rights, there may be 
seme dóubt/as to the value ‘of these ad- 
nlissions; ‘but-in the view we have taken 
it'is ünnécessary to go into that. The 
decisions which have "been enumerated 
&bóve, which go to show that an equity 
' of ‘redemption may be acquired by a 
mortgagee through the means of adverse 
possession, have'allinrieen from cases in 
which tHe'intention of the'parties was to 
make a trdnsfet-of Dioperty. In our 


opinión,'the document of 1886 clearly' 


sHows-that the intention of the parties 


was not\to effect à transfer of property, 


but merely to contract for such a transfer. 
The ‘document itselt was not stamped ag 
a transfer of property. It 1s certainly 
worded in a loose: kind of way, to 
make it appear as uf the mortgagor, 
were- actually selling the village. 
The undertaking, however, 18 to execute 


a sale-deed six'months before the expira-' 


tion gf the term of the mortgage The’ 
mortgage was not to expire until eight: 
years from the date-of execution, te, 
1889, so in any case 1t was ‘not conteni- 


plated by the ‘parties that the actuál., 
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transfer of the equity of redemption 
should take place until three years after 
the contract of sale was made. There is 
not a shred of evidence to show that the 
sale-deed was*eyer executed, or that the: 
consideration money, apart from Rs. 250 
earnest-money, was ever. paid. The 
statements'made in the proceedings when, 
Kedar Nath brought his suit in 1887,, 
were apparently collusive and it is notice- 
able that the document, Exhibit A 10, 
on which the appellant relies, although | 
it purports to have been executed on 
July 3lst 1886, was not registered until 
Kalka Baksh had executed the other 
agreement to sell the equity of redemp- 
tion to Kedar Nath. In short we have 
no hesitation in deciding that this con- 
tract of sale had no effect on the status 
ofthe parties, and that they remained 
after it, as before mortgagor -and mort- 
gape. . ' . . 
he next point taken in appeal is, 
that‘the respondents were not entitled to 
demand an account from the mortgagee. 
appellant: This plea is set'forth in the i 
5th, and to some extent ın the 6th, and 
13th grounds of appeal. Itisclaimed for’ 
the appellant, that according to the terms 
of the mortgage-deed, all the profits of 
the mortgaged property in addition to a ‘ 
sum of Rs 109 n vear, as set forth in 
the l3th'elause of the deed, are, due to 
the mortgagee, that he 1s not under the 1 
deed accountable to the mortgagor for. 
anything, that ccnsequently section 77. 
of the Transfer of Propeity Act applies 
to the case, and there is no obligation 
under section 76 for the mortgagee to 
render accounts to the mortgagor. In 
a Bench decision of the Allahabad High 
Oourt, Shafi-un-mwsa v. Fazalrab (T 
it was held that in the absence of an, 
express stipulation therefor, a usufructu- . 
ary mortgagee is not liable to render 
accounts to the representatives of the, 
mortgagor in an action for redemption, 
evén where the rents of the property 
are to Le appropriated in lieu of a por- 
tion of interest only. The respondents 
rely'on claüses (b), (d) (g) and (h) of 
Section 76 of the Transfer of Property 
Act. The learned Subordinate Judge. 


(7) 7 Ind. Cas 293, 7 A. L, J. 787. 
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has, in..his judgment, considered the 
question of whather any interest was 


fixed-on the principal mortgage-money, 


and he has come to the conclusion -that 
interest. was caleulated* and that the 


parties deducted from it the amount of’ 


the profits of the village, and finding 
that the latter fell short of the interest by 
Rs. 109 agreed that this amount ‘was to 
be paid annually by thd mortgagor in 
addition to the profits, as recited in the 
18th clause of the deed. He deals with 
the obvious defect that no rate of interest 
was fixed in the mortgage-deed by point- 
ing out that a rate of interest is mention- 
ed in clauses 5 and 7 of thedeed. Clause 
5 provides, that if the mortgagee has to 
advance takam to the tenants, he can 
recover the amount at the time of re- 
demption, with interest at 14 annas 6 pies 
per cent per mensem. Clause 9 pro- 
vides that if the. profite of the mortgagee 


are decreased owing to the increase of * 


revenue cesses or rates, then the mort- 
gagee may demand the deficiency from 
the mortgagor every year, and if the 
amount is-not made good, it shall be 
payable at the time of redemption with 
interest at the above rate. Further 
reference is made to interest in clause 7 
and ‘clause 11 In this connection the 
Subordinate Judge remarks, “Any how 


when there can be no doubt that a rate of- 


interest was fixed on the principal money,, 
but the rate 15 not expressly mentioned,, 
and we find that a uniform rate was 
fixed on all other items, it 18 reasonable 
to conclude that that was the rate 
of interest on the principal amount 
also", He has, however, omitted to notice 
the fact that the preamble to the 
martgage-deed contains the clause "the 
said mortgagees shall now .remain in 
possession of the village mortgaged 
till the period of mortgage, and after 
payment of revenue, mal and cesses, 
salary of patwart and chaukidar and 
village expenses, shall appropriate to, 
themselves in lieu of interest all in- 
come arising out of the said vaillage, 
neither the mortgagee shall have any, 
claim for interest against me, nor I, 
the mortgagor any for profits against 
the mortgagee and his heirs.” The, 
series of conditions that follow the 
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preamble merely set forth the various’ * 


additional hnabihties of the mortgagor, 
and it 18 laid down in the 8th clause 
that at the time of redemption the 
mortgagor or his heirs shall have no 
claim for mesne profits. In short the 
deed clearly states that the mortgagee: 
shall appropriate the profits in lieu of 
interest and shall also receive .& sum 
of. Rs. 109 a year ın addition No 
doubt the deed is an exceedingly hard. 
one from the point of view of the mort-- 
gagor, but we have to deal with it 
as it stands, and it seems perfectly 
clear to us that section 77 of the; 
Transfer of Property Act will apply. 
Under the terms of the: deed there is- 
nothing for the mortgagee to accounti 
for. The plaintiffszespondents stated m 
paragraph 2 of the plaint “something, 
in excess is now due to the, plaintiffs,”. 
and in, their prayer for relief, “If after, 
rendition of accounts any sum is found: 
due to the plaintiffs, it 
awarded to the plaintiffs trom the: 
defendant" On such vague-allegations: 
they base their claim to an account, 
from the mortgagor Reliance has been, 
placed by the lower Court, and also: 
in arguments before us an a decision! 
of this Court published as Narain Das. 
v. Baty Nath Sahat, (8) 1 which it was: 
stated “It would require very clear: 
words to induce a Court to put upon: 
a ‘document such a construction as. 
would entitle, the mortgagee to claim. 
interest ‘and such portion of the, 
usufruct as might be in excess of it." 
In that case, however, there was in the: 
deed a stipulated rate of interest, andi 
1t was provided that the annual profitar 
of the mortgaged property, which were: 
estimated at a certain, fixed amount, 
would go towardg payment :0f interest: 
at the stipulated rate, and it was held 
that the mortgagor was entitled to an 
account from the mortgagee. Clearly 
that case 18 by no means parallel to. 
the present one, where there is no. 
stipulated rate of interest and it 18 
expressly stated that the profits shall: 
be taken in lieu of .interest The 
mortgagee 18 not claiming interest in! 


_(8)-58-Ind;,Cas, 092, 7 O. Ly J, 281 


may ber 
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‘this suit at all The Subordinate 
Judge in decreeing the suit ordered 
that an account should be taken as to 
what will be due to the defendant for 
principal and interest on the mortgage- 
deed as well as on the deed of further 
charge We consider that this order 
requires some modification. It is true 
, that it docs not appear to contemplate 
any accounting in favour of the mort- 
gagor, and as we hold that section 77 
of the Transfer of Property „Act ap- 
plies to the case, and-that the mort- 

gee is not liable to render accounts to 

e mortgagor, to this extent the decree 
of the lower Court 18 correct, The 
mortgagee in filing his written state- 
ment made several claims in addition 
to the deficit of the annual sum of 
Rs. 109, which had to be paid under 
clause 13 of the deed, and the bum 
due on the deed of further charge 
which had to be met. These ' items 
relate to’ alleged loss ef profits owing 


to enhancement, of revenue, arrears of' 


rent from tenants, ete, which might or 
might not have been due under the 
terms of the mortgage-deed, and which 
have not been proved. 'lhey cannot 
be proved now, and they must not be 
considered in the account, «which -will 
have to be prepared in the Court’ be- 
low, in order to ascertain the exact 
sum which must be paid before the 
mort, can beredeemed. The learned 
Counsel for the appellant agrees that 
the terms of the mortgage-deed were very 
hard, and that these items might be 
given up, as in üny case they would 
have to be given up, for want of 
proof. The only items, therefore, that 
wil have to considered will be those 
for the annual payment of Rs 109and 
the sum due on the «leed of further 
charge, both of which carry interest 
at definite rate. 

The plamtiíls have also appealed 
on the ground that the Subordinate 
Judge has found that there was failure 
of consideration of the mortgage to the 
extent of Rs. 542-42. It is perfectly 
clear both from the recital in the deed 
itself, and from the endorsement of the 
Sub-Registrar, that the entire considera- 
tion money was paid to the mortgagor. 
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We have alrendy stated that the pro- 
perty mortga, was subject to a prior 
mortgage. The evidence shows that 
about a year r the execution of the ` 
mortgage in suit, both mortgagor and 
mortgagee sued the prior mortgagee 
for redemption.  Balbhaddar Prasad 
deposited a sum of Rs. 8,445-8-6 in 


‘Court for the credit of the defendant, 


who contested the suit When accounts 
were taken it was found that only 
Rs. 7,903-4-4 were due to the defendant. 
The balance of Rs 542-4-2' was sub- 
sequently withdrawn by Balbhaddar 
Prasad This is all the evidence 
there is, and on this the lower Court 
has, held that as this sum was taken 
by Balbhaddar Prasad, it must be 
deducted from the consideration money 
of Hs 9,000. It is obvious that Bal- 
bhaddar Prasad had to withdraw the. 
balance of the money because he had 
deposited it The transaction was en- 
(rely separate from the payment of 
Ha 9,000 to the mortgagor & year pre- 
viously, and in addition there is no 
evidence to show that Balbhaddar Prasad 
kept this sum. In view of the clear 
evidence that the sum of Rs 9,000 was 
paid to the mortgagor, we consider 
that this reduction should not have’ 
been allowed. In connection with this 
incident, we may deal with the cross- 
objection filed by the plaintiffs, who 
claim that in the circumstances given 
above, the whole sum of Rs. 1,096-11-8, 


by which the amount paid to the 
prior mortgagee fell short of the 
mortgage-money in this suit, should 


be considered not to have been paid to 
the mortgagor. We disallow this cross- - 
objection for the same reason that we 
allow the defendant's appeal as regards 
the item of Rs. 542-4-2. 

There is a further point in which 
we consider that it would be proper 
to modify the decree of the lower 
Court. That decree is in favour of all the 
plaintiffs We have remarked earlier 
in the judgment that there are three sets 
of plaintiffs, and it appears that the claim 
of plaintiffs "Nos. 1to3 and the claim’ 
of plaintiff No 4, (which is hased on ‘a 
sale of the equity of redemption hy 


. Bülbhaddur Prasad) are mutually 'ex- 
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' clusive.. It- may .not be absolutely 
illegal to give, a joint decree tc all 
the plaintiffs in these circumstances, and 
to leave it to them tosettle their claims 
among. themselves, but it „might be 
inconvenient and. it might leac- to 
further litigation. We have put it to 
the learned Counsel who appears for 
all of them, and he agrees that the 
ere may be given only to. plaintiff 
0 


Subject to these 
therefore, we consider thatthe judgment 
and decree ofthe lower Court should be 
upheld, and we dismiss the appeal 
the appellant has failed in the substantial 


INDIAN OASES, 


modifications, . 


As’ 


portion of his appeal, we order that he pay : 


the costs of the plaintiffs-respondenta, ^ 
K 8. D. Appeal dismissed, 


, CALCUTTA HIGH COURT. : 
APPBAL FROM ORDER No. 32 or 1923. 
April 17, 1924. 
Present:—Mr. Justice Suhrawardz 
and Mr. Justice Graham. 
PROHLAD CHANDRA DAS AND OTHARS 

—DEFHNDANTS—AÀPPBLLANTS ' 


| versus 
BISWA NATH BERA-—PLAINTIFF— 
RESPONDENT. 


able— 
—Transferabtiity, test 
ae igh arising out of contract, whether transfer- 
—Title-deed, delivery of—Rrght, whether trans- 
ferred—Document, construction of—Intentwmn of 
‘parties, when considered 
Aight to sue for accounts is not ass ble 
in law and, therefore, a sut on the basis of auch 
‘agsignment for recovery of the sum found due on 
the tekang of accounts 19 not maintainable. [p 413, 
col 1 
The test for determining the transferability or 
otherwise of an inchoate right 1s whether 16 can 
be attached in orecution of a decree. n 413, col 1] 
Section 0 or tho Tiansfer of Property Act 
applies not o. 
to rights aiising out af contract ma) 
Abu Mahomed v S. O Chunder, 1 Ind œg 827, 
36 O 345,130 W N ,384, referred to. 
The mere delivery of-a document of title does 
not constitute a transfer'of the mght to the pro- 
perty.-(p, 414, col, lJ-- - - or Se 35 


y to rights arismg out of torts but ; 


411, 


Epa ES 


-Where a doenment is not ligelf ambiguous, the- 


Intention of the 
consideration. 
‘Appeal against an order of the Ad- 
‘ditional District Judge, Midnapur, dated 
the 23rd November 1922, reversing that 


es should not be taken into 
[bud] : 


of the Munsif Fourth Court, Midnapur, i 


dated the 29th September 1921, í 
Babu Samarendra Kumar Dutt, for 

tha Appellants, ' 

: Babu Joges Chunder Ray (with him 

Babu Santosh Kumar Pal), for the Re- 

spondent. 


JUDGMENT. 


Suhrawardy, J.—Thisáppealarises ` 


out of a suit for accounts and is directed. 


against an,order of remand made by the - 
learned Additional District Judge of 


Midnapur. - 
The facts of the case have been shortly 
stated as follows in the judgment of the 


' Court of first instance: — 


“This is a suit for accounts. The 
plaintiff's case is that the defendant No.1 


was gomastha under the pro forma de-: 
fehdant No. 2 in Mouzas Barkola and: 


Mirzapore and that he executed a secu- 
rity kabuliyat for his work in favour of the 

forma defendant on the 7th Kartik 
T3094. S mortgaging the plaint schedule 
properties and on the strength of that 


kabuliyat he did the gomashta work from : 


Kartik 1306 to Magh 1327 A. S., that on 
the 5th Falgun 1327 A. S , the 


his rights mm the two mouzas together 
with his rights to get accounts and pa- 
pers from defendant No. 1 and to recover 
from him the sums due thereon, by & 
registered kobala takin 
consideration thereof, that on the basis 


of the security kabultyat this defendant. 


x 


forma ^ 
defendant No 2 sold off to plaintiff all ' 


due and proper ` 


No. 1 was to submit all collection papers’ 


and explain those and pay off all suma 
found thereon and he was to he liable 
for all renta and decretal dues barred 
by limitation owing to his default and 
to get 1 rupee 4 annas monthly pay for 
his work, that the defendant No 1 
submitted and explained his accounts 


and papers till 1309 4. S to pro forma” 


defendant No. 2 and from 1310 A: S. he 
gubmitted no accounta and papers to him 
except a thoka only of 1327 A.S and as 


$ 


- are -per hwab' given in -schedule “ka” of» 
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the plaint the plaintiff, on the basis of 
_ the kobala in his favour, asks for such 
accounts and papers provisionally valu- 


ing his claim.at Rs 937-15 annas 18}, 


gandas. It is also stated in the plaint that 
after the plaintiff's kobala such accounts 
and papers were demanded from defen- 
dant No. lon llth Falgun 1327 A. S 
“but no such accounts were submitted,” 

The learned Munsif on a construction 
of the deed of sale, held (1) that the 
plaintiff did' not purehase'the mghts of 


defendant No. 2 under the mortgage ka-' 


bultyat executed. by defendant No.1 in 
favour of defendant No. 2, and (iz) that 
the plaintiff, ıf he purchased anything at 
all, purchased the right to sue for accounts, 
which 1s unassignable under section 6 (e) 
of the Transfer of Property Act. In the 
result he dismissed the suit, On appeal 


the learned Additional District Judge re- 


versed both these findings and remanded 
the case for determination on the merits 
which, in the circumstances of this case, 
must mean for taking accounts from the 
defendant No 1., t 

"When the Courts below have differed 
on the construetion of the deed of sale 
executed by the defendant No. 2 in favour 
of the plaintiff, it becomes’ necessary 
to closely examine the terms thereof. In 
the headin 
that the sale is 1n respect of .the mouzas 
belonging to defendant No 2 together 
' with back rents from tenants for a sum 
of Rs 720 which is the full consideration 
for the transfer. In paiagraph 2 after a 
description of the mougas sold and their 
appurtenances the following passage 


appears:— 

“And tahbil (cash) due to me and my 
dues from the gomashta.together with 
the right of taking accounts from the 
gomashta and the righ} of taking the 
papers from him " 

aragraph 6 runs thus —“If the thoka 

* or the karcha of the year 1327 filed by the 
gomashia be not correct,you will make 
enquiries yourself and will ascertain the 
correct amount, you will be entitled to 
realise the said amount together with the 
amount realised by the gomashta from 
the date of his kubultyat and the rents 
. which had become time-barred through 


the «negligence of the.gomashta together | 
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of the document it 18 stated, 


' fuged.” 


with ‘damages according:.to your calcu- 
lation or'as will be ascertained by Oourt 
from the sald gomashta." Reading these. 
clauses together and regard being' had, to- 
the general teno? of the deed, it seems 
clear that what the plamtiff purchased 
was the right to take account-from the 
defendant No. 1 and to recover such 
sums as might be found to be due from 
him upon an account being taken. The 
deed does not specify any consideration - 
for the transfer of this right and the 
amount recoverable from the defendant 
No: 1, if any, 18 uncertain and dependent 
upon the taking of accounts -Indeed, as 
the learned. Munsif has observed, the suit 
is for-accounts tentatively valued at a 
certain sum for purposes of ‘jurisdiction 
and Court-fee. The observations. of the 
learned District Judge on the - point 
seem to be somewhat inconsistent and 
inaccurate. He sarys—The present suit 
is one to recover sums of money realised 
on behalf of defendant No. 2 but em- 
bezzled by defendant No.1 In view 
of the allegation that the respondent 
has submitted no accounts, itis not pos- 
sible .for the: plaintiff to say what precise 
sum isdue until an account is taken. 
Although the plaintiff has been compelled 
to Bue for accounts his claim is really 
one for asum of money received on behalf 
of'defendant No 2 and misappropriated 
by defendant No. 1.” He further-observes 
that the transfer was not of & mere 
nght.to-sue but of a right toa specific 
sum of money which Hag been embezzled. 
It seems to me, however, that the transfer 
was not ofaright toa specificsum hut 
of a right to call for accounts, and to.re- 
cover any sum at present indefinite which 
may be found to be due on the taking 
of accounts The learned Vakil for the 
respondent has argued on.the same lines 
and contends that what the plaintiff pur- 
chased was'the right to money due from 
defendant No 1 which is an "actionable 
clam" It is conceded thata right to sue- 
for accounts is not assignable in law. but 
1t 18 maintained that the nghf'to a sum 
of money found due on the taking of ac- 
counts 18 80 assignable. Iam unable to 
accede to the proposition of law thus 
broadly stated To ‘so‘hold would be.to . 
encourage an evasion of. the law which: 
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prohibits the transfer of a right to sue for 
accounts. Qne* useful test for determin- 
ing the ejin ndan or otherwise of an 
inchoate right is whether it can. be attach- 
ed in the execution of a decree That 
the right to demand accounts or to an in- 
-definite-sum which -may-or- may not be 
found due on the taking of,accounts can- 
not be ‘attached will not, I think, be 
- disputed ; 

Tt-has been further &rgued that geztion 
'6, clause (e) declares rights to damages 
arising from torts to be incapable ,of 
‘transfer, but does not prohibit the transfer 
of rights or obligations ex contractu 
“This is not an altogether, correct view of 
‘the law. Rights arising out of torts are 


"undoubtedly unassignable but there may, 


also be rights arising out of contracts 
which offend against the rules as formu- 
lated in the section. Abu Mahomed v 
S. C. Chunder (1). , This is indicated by 
the alteration in section 6 (e) in 1900 by 
eliminating the words “for compensation 
for a harm illegally. caused,” which 
formed part of the clause before the 
-améndment. ' ' 


On a proper construction of the docu- 
ment and regard being had to the frame 
of the guitit;geems to me that the.plaint- 
iff is: notventitled to maintain the suit 

since ‘he: has purchased; if anything, a 
mere:right to sue for accounts. A rum- 
‘ber of cases, English and Indian, have 
been cited by the learned-Vakils on Doth 
sides ‘but: T: do.not. consider it necessary 
-to refer to them, as.non of them is.exact-: 
ily in point &nd-every;case must be decid- 
ed: with reference ‘to its own particular 
‘facts Some of tle reported cases may, 
however, be briefly referred to. In 
Pansulari Venkatasawmi v.: Mentana 
‘Ramachandra Raju (2)1t was held that 
.& mere- right to recover damages for 
the negligence of an agent in failing to 
-collect rent is not assignable. There does 
‘not seem'to be much ‘difference 1n prin- 
-ciple between ‘failure to collect rent and 
failure to pay rent collected. ‘A, claim 
aior: mesne profits is mot transferable. 
Whyam ‘Chand ‘Koondu v. The: Land 


ML Ind Gus, 827,30 0-345; 13 O. W: N. 184. 
1 ) 1e Ipa, Oas. 520; 38 M. 138, 24 M; L, J. 298; 
"148 ECT; T, 218, (1913) LW. N. 285. 


VM 


A. 


s 
Nose 4 


‘Mortgage Bank of India, Lid. (3) and 


Kocharla Seetamma vv. Prllala V.enkata- 
ramanayya (4). The principle follow- 
ed in these cases 18 applicable in the 
present case The learned: .Addi- 
tional District Judge has relied on the 
case of Madho Das v Ramj Patak (5). 


There a sum of money was in the hands 


of the agent on his principal's account to 


.be:spent'for certain purposes  Itwasheld 


that that sum orso much of it as had 
not been actually spent could be attached 
in. execution of a decree That case, 
having regard to its particular facts, 18no 
authority for the view which found favour 
with the learned Judge The learned 
Vakil- for the «respondent has laid'great 
stress ‘on the case of County Hotel and 
Wane Co v and North- 
Western Rarlway Co. (6) If anything, 
that case supports the view that we have 
adopted. There the subject of transfer 
was an ses under a lease and McOar- 
die, J., held thata mere right of litigation 
cannot be transferred : B 

In view of the conclusion at, which I 
have arrived above the question whether 
the plaintiff purchased the right of the 
defendant No 2 under the security 
kabultyat ceases to-be of any-importance, 


‘I may state, however, that I am unable 


to agree with the. view of the. learned 
Additional District Judge on:this. point 
also. The-kobala does: not mention the 
transfer, of defendant No. 2's right as 
mortgagee, nor does it contain any deg- 
cription of the properties covered y the 
kabuliyat. The only mention thereof is 
to be found ina schedule at the end of 
the document. 'The learned Judge held 
on,two-grounds that the defendant No. 9 
transferred:his lien.on thé property mort- 
gaged to him by the defendant: No. .1, 
(1) that that was the intention of the 
parties .and @) that the mortgage kab 
liyat was delivered by defendant No, 3° 
to the plaintiff at the time of the execu- . 
tion of the kobala. I am unable to accept 
We? 005,120 L R.410; 4 Ind. Dec, (N s) 
4) 21 Ind Oas 387, 38'M Mc " 
nu LS 410, (1918) M WR be SE T ME 
wi 286, A W. N. (1804) 84,8 Ind. Deg, 
j 918)2 K B 251, 87 L, J; n 
Te S01. L.-B. 303, INN ia Hd 


- 
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* the' learned J 'udge's reasoning. Where 
t < the document is not itself ambiguous, the 
intention of the parties should not be 
Een into consideration and the mere 
‘delivery of a document of title does not 
constitute a transfer of the right to the 
-property ‘There are certain well-recog- 
nized rules relating to the mode of trans- 


` «er of interest in immoveable properties 
and transfer of such interest can be effect- 


ed in no other way. 

In the above view of the matter the ap- 
peal succeeds The judgment and decree 
of the lower Appellate Court are set aside 
and those of the First Court restored with 
costs, three gold mohurs. 

Graham, J.—I agree. 

K. 8. D. Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Orvin APPEALS Nos. 949 AND 
134lor 1921. 
March 26, 1924. 
Present:—Mr, Victor Murry Coutts- 
Trotter, Chief Justice, and ' 
Mr. Justice Ramesam. i 
KUMMATI VEETTIL KOTTAPARAM- 
PATH MALIYARKAL KUNHIBI : 
PLAINTIFF (DIBD) BY HER LEGAL REPRE- 
SBNTATIVBS— ÁÀ PPBLLANTS 


versus 
- Tan SECRETARY or STATE ron 
INDIA rx COUNOIL REPRESSNTED BY 
Tus COLLECTOR or MALABAR— 
DBFENDANT— RESPONDENT. 

Madras Land Encroachment Act (III of 1904), 
zs. 6, 14—Notice to quit—Poesession not 
"iurbed —Limitatyn, when naa Ru 
kamena aggrieved by procepdangs", what amounts 


P erson who has had notice of eviction from 
the Government under section 6 of the Madras 
Encroachment Act but continues to 
‘romain in undisturbed possession cannot be 


held to have been eyicted so as to render the” 


period of limitation under section 14 ofthe Act 
applicable toa swt by Jim againet the Govern- 
ment. Where there are a series of proceedings 
«against the person under the Aot, bemg mere 
notices without any further attack against his 
-title and oe it is'open to him to choose 
the last af such p: and "deem himaeli 
eaganieved” by that and not by the earlier pros 


‘the Land Encro 


-Oollector. 


-selves AE 
-under this Ac 


for redress.” 


The mers fact that such a parton applied to 
review an earlier notice to quif does not Dagestari 
show that he deemed himself aggiieved b the 
notice when he does not allege it in his p 
lus cause of action e 

na State v Ilikkal Assan, 32 Ind. 
M 727, 3L. W 238, 30M L J 255; 
1N L T i, (1816) 1M WN. 167, distingu- 


Second appeals against the decree of 
the District Court, South Malabar, in 
Appeal Suit Nos..3 of 1921 and 1053 of 
1920 respectively, preferred against the 
decrees of the Court of the Principal 
District Munsif, Calicut, in Original Suit 
Nos. 691 and 605 of 1919. 

Mr. T S. Visvanatha Iyer, in B. A. 
No. 949 of 1921, Mr. P. S. Chandrasekara 
gyer, in No. 1341 of 1921, for the Appel- 
ant. 


The Government Pleader, for the Re- 


` spondent in both. 


JUDGMENT. 
8. A. No. 949 or 1921. 

Coutts-Trotter, C. J.—In this case 
the peut was in occupation of some 
cultivating it by a tenant. Gov- 
ernment claimed that it was their land, 
and on the 17th of April 1919 they sent 
hera notice to quit under section 6 of 
ent Act, HI of 1905. 
Nothing happened for a time. In May 
1919 the plaintiff put in a petition for 
the review of this notice to the Deputy 
On the 18th of September 
1919 the Deputy Collector dismissed the 
review petition. On the 2nd of October 


-1919 an order which amounted practical- 


ly toa notice to quit went to the plaint- 


ff On the 22nd of December 1919 the 


plaintiff filed the present suit for vin- 
dicating her alleged rights of ownership 
in the Civil Court. 

The Courts below have declared that 
suit to be barred by limitation by reason ` 
of section 14 of the Act which says. 
"Nothing contained in this Act shall be 
held to prevent persons deeming them- 
by any proceedings 
t exceptas hereinbefore pro- ' 
vided, from S ying to the Civil Courts 

hat is what this woman 
has done). peta that the Oivil 
Courts shall not take cognisance of any 


Suit instituted by such persons for any 
-Buch cause of action unless such suit 


aball be instiluted "within bls nionths 


Now] . , 


from the time at which ‘the cause of 
action arose.” Then follówed two Ex- 
planations ; “The cause of action shall be 
deemed to have arisen (a) in respect of 
any assessment or penalty, (that is a pro- 
vision under another section which I 
have not dealt with) “on the.debt on which 
such assessment or penalty was levied; (b) 
in respect 
on the date of eviction or forfeiture.” 
Section 6 contains the machinery for evic- 
tion and it’ is provided that a notice 
shall be served on the person in ocou- 
pation requiring him to vacate the land 
and,.if such notice is not obeyed, by 
removing or deputing a subordinate to 
remove any person who may refuse to 
vacate the same the Collector may give 
effect to it. How in the teeth of that 
provision any body can venture to argue 
that & person who has had notice under 
section 6 and in spite of it remame in 
undisturbed’ possession has been evicted 
. from the land, I cannot understand, and 
I do not think it can fairly be said 
that any judgment of this Court has 
gone,that length. But the case 1s put 
in another and a slightly, I will not say 
more plausible but a slightly, less un- 
arguable way. It is said that the Ulus- 
trations contained in the Explanation to 
section 14 of the Act are not exhaustive 
and that a person may be aggrieved by 
‘proceedings under this Act when 
‘those proceedings do not amount to 
: an assessment, penalty, eviction or for- 
feiture, Assuming that argument to be 
sound, the plaintiff in this case put 
‘forward as the thing, which she deemed 
‘to be aggrieved by, not the notice at all 
which might have been a mere brutum 
fulmen, which might have resulted in 
nothing whatever in the future, but by a 
‘tangible definite order of the Deputy 
Collector received by her on the- 2nd 
y October 1919 ordering her to quit. 
ow it can be said that the plaintiff 
must be deemed to be aggrieved by 
the earliest stage of the proceedings 
‘when she did not choose to be aggrieved 
.by it, I cannot appreciate. It is argued 
that though she says she was tot 
aggrieved, by the notice she was ob- 
‘viously aggrieved by it because she 
petitioned the Deputy Oolleetor to with: 
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of eviction or forfeiture, , 


ls 
draw it orto review it. It seems to me * 
that, assuming that to be 80, 16 does not 
in the least preclude her from saying: 
“Well, 1f I was aggrieved by the notice 
in: the sense that I put in a petition- 
against it, that is not what I am ques- 
tioning in this suit here- Iam aggrieved 
and for the purposes of this sult I am 
solely aggrieved by the order of the 
Deputy lector of the 2nd of October 
1919." How anybody can deny her the 
right to elect as to which stage of the 


' proceedings she should complain against 


In my 


out of his pocket in answer to a dem, 
To my mind, the Full ae E 
on thi 
bah point Bats 
The appeal must be allow 
suit remanded for re-tnal. toe gue 
lants will have their costs of this appeal 
and i me ss Appellate Court in any 
even e Court-fee will 
oe E EE be refunded a 
B. A. No. 1341 or 1921, 
Coutts-Trotter, C. J.—Same judg- 
ment as in the connected 8. A. No. 949 
of 1921. There will be a similar order 
as to costs and refund of Coürt-fee,' 
" 8. ane 949 oF 1921. 
amesam, J.—I entire! 
Assuming that all the causes £t addo 
that may arise under the Act are. not 
exhausted by the lanation to section 
14 and assuming that a declaratory 
suit filed on accpunt of roceedin 
taken under the Act also under 


. S 


section 14, it is open to the plaintiff 


to deem herself aggrieved by whi 
one of several proceedin taken ai 
her she may choose. In the casein Decre- 


‘tary of State v. Illkkal Assam | 
eiiis actually made a pa ae 


-a case where a penal assessment hag 


payment, In 


ne been 
32 Ind. Cas. 755, 39 M. 727,3 L ; 
EU J. 255, 19 M. L.-T, 157, (1016) 1 We 


Als 
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. paid it may be ‘that ‘it is not open to 


a plaintiff to say that'he does not deem 
himself aggrieved by that payment, 
that he can ignore that payment and 
_that he deems himself aggnieved by a 
later proceeding, because payment of 
money to another person in token of his 
‘proprietorship is practically a loss to 
himself and, a recognition by him of the 


adverse title of the other. Butin a case 


where there are a series of proceedings, - 


being mere notices without any further 
attack against the title and enjoyment. 
of the plaintiff, it is open to the plaint- 
iff.to choose the last of these things 
and say that he deems himself aggrieved 
by this and not by the earlier proceed- 
ings. Iam aware there are some cases 
which, though they may not arise under 
the Act, imply that it is not open toa 

erson seeking a declaration to so choose, 
ut I do not agree with them In this 
case, in paragraph 9 of the plaint, the 
plaintift has clearly stated that the dis- 
missal of her petitioh by the Deputy 
Collector and the communication of the 
2nd of October 1919 is the proceeding 
on which the cause of action arose, which 
means that she felt herself aggrieved 
only by this and not by any earher 

roceedings, for a declaratory suit. 
‘That being so, this second appeal must 
be allowed and I agree to the order 
proposed by my Lord the Chief Jus- 


| tice. t 
8. A No. 1341 or 1921. 

Ramesam, J:—I agree. It is con- 
tended by. the learned Government 
Pleader, in this case that theie is an 
admission in paragraph 4 of the plaint 
that the plaintiff deemed himself 
agerieved on the 19th of March.1919, but 
gesing that a declaratory suit is an 
optional one and not compulsory, the 
view I take in such’ matters is that a 
person, who wishes to file a declaratory 
&uit has the right to say which of several 
proceedings taken against him (not 
amounting to adverse possession or en- 
joyment) 18 the particular proceeding by 
‘which he deems himself aggrieved for 
the purpose of filing a declaratory suit. 
Tn this case, it may be that the plaintiff 
was aggrieved by several proceedings, 
‘put’ of these she chooses only the pro- 
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‘stituted arbitrator. 


' "i24 


ceeding of the 26th of May 1919 as the 
one by which she felt herself-aggrieved 


for the purpose of filittg the declaratory. 


suit and not the earlier proceeding of 
the 19th of March 1919. That being so, 


this second appeal is governed by the, 


Judgment in 8. A. No 049-of 1921. i 
v. N. Y. Appeals allowed. 


CALCUTTA HIGH COURT. 
. APPEALS FROM ORDERS Nos. 138, 
AND 139 or 1923: 
November 23, 1923. 

Present —Mr Justice Walmsley and 
Mr. Justice Suhrawardy. , 
KALI CHARAN BANIK—DEFENDANT . 
— APPELLANT 


versus 
MANI MOHON SAHA BANIK: 
—PLAINTIFF—RESPONDENT 
Stamp Act (II of 1899), ss 35 (a), 36, Sch. T, 
Art V, cl (c)—Reference to arbitration not stamp 
ed—Arbitrators, power of—Procedure—Suit on 
award—Reference, whether can be challenged—Ad- 
musion of reference on payment of penalty— 


Reference to arintratvon properly stamped—Refusal 


of one of. several Arbitrators to act—Substitution 
of another Arburator—Document, whether requires 
stamp i 

On a reference to .-a1bitiat;ion not duly -stamp- 
ed, the Arbitrators can proceed to levy the duty 
and ty under section $5 (a) of the Stamp 
Act, 1f the defect is biought to their notice, but 
in the absence of such notice, when once they 
have taken up their enquiry on the basis of the 
;reference, the admission of the reference, before 
them can no longer be called in question before 
them in view of section 36 of- the Act, [p 417, col. 


ut when a sult, is brought on the award 
subsequently, the jurisdiction ‘ofthe , Arbitrators 
can ‘bs lenged on the ground that there was 
no valid reference, and ıt becomes the duty of the 
‘Court ‘to investigate the assertión, who again 18 


entitled, on ascertaining the, aue facts to proceed 
under section 35 (a) of the Stamp Aot. [abad 


Per Suhrawardy,J —Whero on a reference to 


arbitration duly stamped, one of the Arbitrators” 
declines 


‘to act, andi another peison is substituted 
an his place by a second document, the latter 
document 18 not a reference to arbitration, but a 
lette; of nomination or appomtment of the sub- 
Buch à document does not 
1equire to be stamped under the Stamp Act [p 418, 


cols 1 & 2) . ve d 
Appeal against an order: of. the Sub- 


ordinate Judge, Sixth, Oourt, Dacca, 


< 
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dated the 30th of November 1922, revers- 
ing that of the Munsif,, Fourth Court, 
Dacca, dated the 13th August 1921. 


Dr. Sarat Chandra Basak and Babu 
Kanai Lal Saha, for the Appellant. ; 
Babu Rupendra Coomer Witter, for the 


Respondent. : 
a JUDGMENT. | ; 
Walmsley, J.—These two appeals 
arise from two suits. Kali Charan, the 
appellant, was plaintiff in one suit, and 
-Mani Mohon, the respondent, in the- 
other, and each made the, other 
defendant. The dispute was about a 
strip of land between their two houses. 
Kali Charan alleged that the dispute 
had been referred to Arbitrators and 
decided in his favour, and he asked to 
have a decree drawn up in accordance 
with the award. Mani Mohon asserted 
that there had not been any valid refer- 
ence io ‘arbitration and claimed a de- 
claration of his title to the strip of land. 
He also sought for a declaration of his 
right of way over an adjoining strip of 
and. s 
The Trial Court found in favour of Kali 
Charan, overruling all Mani Mohon's 
objections to the reference, and holding 
with to the alleged right of way 
that such user as had been proved was of 
„a permissive nature, 
- Mani Mohon appealed and the learn- 
èd Subordinate Judge ‘endorsed the 
: Munsif's findings about the right of way 
“but held that the Arbitrators’ award coul 
, not be made the basis of a decree. On 
this view he ordered that the cases shonld 
be remanded for trial on the merits, and 
it is against this order of remand in each 
suit that the appeals are directed. 
_ There is only one point for.considera- 
tion 80 far as the award is concerned, 
and itisthis. The parties drew vp'& 
reference to Arbitrators and affixed fan 
ES annas stamp. One of the tiree 
Arbitrators named. in the reference: de- 
clined to act, and another person ‘was iby 
written agreement: appointed in -ihis 
place. This document did not beer.n 
stamp, and the argument that found 
favour with the lower Appellate Oourt 
-was that: the “absence of a stamp -on 
. the later dosument rendered the whole 


$7 


INDIAN OASES: 


2417 


ofthe arbitrator's proceedings yoid sand . 
their award invalid. The fact that the 
Munsif took action undér section 35 (a) 
of the Stamp Act (II of 1899) in his 
opinion made no difference. : 
It is urged on behalf of Kali Oharan 
“that the learned Judge's view is erro- 
.neous. It was Mere that the refer- 
ence might possibly be treated as coming 
within clause (c). of section 35, but; that 
ar ent is not tenable; for it cannot be 
said that the agreement was effected by 
correspondence consisting of two or more 
letters. More emphasis is laid upon the 
argument that before the Munsif receiv- 
ed the reference in evidence he aoted 
under section 35 (a), and that, conse- 
quently, the admission cannot again be 
called in question (section 36). To this 
argument the answer is that it weas the 
Arbitrators who received the reference in 
-evidence or acted, upon it, and that it 
„was only they who could lexy the ‘duty 
and a penalty under section 35 (a). ' 
It appears to me that the proceedi 
before the Arbitrators and the proceed- 
ings in Court must be kept distinct. So 
far as the Arbitrators are concerned they 
might have proceeded under section 35 
(a) had the defect been brought to their 
notice: they did not do so, and’ when 
Once they had taken up their enquiry, 
on the basis, of the reference, the admis- 
sion of the reference by them could no 
longer be called-in question before them 
(section 36), and Mani Mohon could not 
have urged before them that they had 
mo authority to make the award. i 
Then came the suit on the award,-and 
‘then I think it was open to Mani Mohon 
to challenge thé jurisdiction of the Arbi- 
trators on the ground that there was no 
. valid reference; and it’ became the duty . 
- of the Court to investigate the .assertion, 
‘and the Court was entitled on ascertain- 
ing the true facts to proceed under aeg- 
‘tion 35 (a). .. : i aD = 


The question has ‘been discussed re- 
-cently in' the case .of, Runglal Kalooram 
, v:Kedur Nath'Kestiwal (1) and the viéw 
‘taken ' by the learned Judges was very 

much in decordance with: what I have 
sail above. The earlier ‘decisions that 


(D. Ipd. Cag, 848; 27 OAV, NUBE!) 
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3 qs cited before us hardly afford any 

elp. ‘ ' 2 

I have dealt with the question on the 
footing 'that & second stamp was neces- 
sary on the document by which the 
parties d to a different Arbitrator : 

ut I feel considerable doubt about that. 
It is. not necessary, however, for one to 
deal further with that question because 
in the view I take the Munsif’s procedure 
removed any defect that there may have 
been in the reference. 

My conclusion is that the First Court 
was right and the Appellate Court was 
wrong. I, therefore, set aside the orders 
of remand! and direct that the decrees 
of the First Court be restored with costs 
in'all Courts. The hearing-fee in this 
Court is assessed at one gold mohur in 
each case. 

* The cross-appeals are concluded by the 
findings of fact and are dismissed with- 
out any order ag, to coste. 

Suhrawardy, J;—I am of the 
same opinion As an additional reason 
for‘the view that we have adopted, I may 
refer to the article of the Indian Stamp 
Act which makes it obligatory that a 
reference to arbitration should be stamp- 
ed: It is conceded that the stamp 
required on a document embodying a 

. reference to arbitration is eight annas 
under Art. V, clause (c) of Schedule I of 
the Indian Stamp Act (vf 1899). That 

icle says that an agreement or a 
memorandum of an agreement should be 
stamped with a particular stamp, and in 
clause (c) it says that where there is no 
provision otherwise made it must be 
stamped with a stamp of eight annas. It 
has also been held that a document 
authorising an arbitration should be 
stamped as such, that is, with a stamp 
of eight annas.: It ig, therefore, clear 

- that a document which purports to be 

eement to refer a dispute between 


1 


an agr 
nu. to arbitration should be stamped. 

t document, in my opinion, is the 
original document under which the 
parties agree that the matters in differ- 
ence between them should be referred 
to the arbitration of certain persons. 
Any subsequent variation in the names 
of the Arbitrators will not bea reference 
to arbitration but would, in my opinion, 


"U sí 


be only a substitution of the name of an 


„Arbitrator in place of apother or if I may 


say 80, the document asking’ for the 
substitution may be called a letter of 
nomination . oreappointment' for which 
the Btamp Act does not provide for any 
stamp.. See Ganga Ram Kushaba v. 
Narayan Babaji (2. In this view of 
the matter, I think that the letter 
to which exception has been taken by 
the Court of Ap . below was not, 
one which required any stamp, diiy 
I agree in the order that the appea. 
Should be allowed with coets. 


N. H. Appeals allowed. 
(2) 19B. 32, 10 Ind. Dec. (N a) 22. 





RANGOON HIGH COURT. 
Orvit MISOBLLANEOUS APPEAL No. 38 
oF 1923. 3 
Feb 25, 1924. 
Present :—Mr. Justice Lentaigne 
and Mr. Justice Carr. - 
Mns. 8. G. M. SAMSON AND OTHERS ` 
i — APPELLANTS 

: versus . i 

SILVARAN AND OTHERS—RSPONDENTS 

Cual Procedure Code (Act V of 1008), s 151, 
applicability of —Rem not availed of 

ia kat ther eee Ste d 

a R so where an 
and D not availed ot [p 410, col 1 ps 

Civil miscellaneous appeal from an 
order of the District Court, Yamethin, 
in C. R. No. 5 of 1993. i 

Mr. Halkar, for the Appellants. 

Mr. P. N. Chari, for the Respondents. 

JUDGMENT.—The appellants were 


- the plaintiffs, in a suit pending before 


an Additional Judge of the District 
Court of Yamethin, sitting at Pyinmana. 
It'appears that from the 18th December, 
1922, consequent on the re-organisation 
of the Courts, this Judge ceased to sit 
at Pyinmana and that all cases before 
him had to .go before tbe District Court 
at Yamethin, where the District Judge 
and another Additional Judge sat. 

The plaintiffs’ case was fixed for the 
22nd. December and on that date it was 
called by the Additional District Judge 


^ 
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| at Yamethin. ' Neither party appearing” 
the suit was dismissed for default, In 
the circumstances the Judge , world 
have exercised a sonnder discretion, 
hed he postponed orders’ until he had . 
ascertained that the failure to appear’, 
was not due to a mistake arising cut 
of the change of venue. But it’ may 
be noted that the suit had been adjourn- 
ed to give the parties time to nego-' 
tiatea compromise. On the 29th January 
1923, the appellant filed an application 
supported by an affidavit, to re-open the 
case. This was allowed by the Judge 
on the 8th February ez parte, without. 
notice to the respondent, Notice’ for : 
hearing of the suit ‘was then issued. 
`The first notice being unserved a fresh: 
one was issued for the 2lst March. On; 
that date the respondent filed an appli- : 
cation for review of the order settin 
aside the dismissal for default. E 


The Additional District Judge was ' 
afterwards 


then very ill and he disd 
- with the result that the application 
was heard by his successor. The review, 
-was allowed and the order setting aside 
the dismissal of the suit was itself set. 
aside. This order was based on the:fact 
that the application to set aside the 
dismissal was, time-barred under Art. 163, : 
Limitation Act. bu 
, 1b is clear the application was in fect ' 
time-barred, and it is also clear that, 
section 5 of the Limitation, Act dtes 
not apply to such an application and 
that the Court had the inherent power 
' under section 151 of the Civil Procedure 
Code to set aside the dismissal.of the 
suit. I do not think, that that power 
extends toa case in which the aggriev- 
ed party had had & definite remedy 
open to him but has failed to resort to 
it within the time allowed by law and 
Bo has lost it. ' > EDIT 
Moreover, on-the petition of the 29th 
January it does not appear that. the 
appellants are entitled to relief. It is 
clear from that petition itself and’ from: 
affidavit annexed to it' that the appel- 
lants were fully aware that all suits 
were to be taken up ot Yamethin, and 
that their Pleader was in fact at-Yame-, 
thin on the 22nd December and attended 
the Court af the Additional District. 
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Judge. ‘He could very easily have found 
out by which Judge the suit would be 
heard: and even if he failed to do so 


. before it had been dismissed either he 


or the appellants themselves could very 
easily: have discovered afterwards that 
it had been dismissed and have filed 
the application within the period allowed 
by law. ~ 

It_is noticeable that no affidavit b 


the Pleader hitnself was filed. : j 


I would dismiss this appeal with costs. 
. Advocate's fee three gold mohurs. : 


N.H, Appeal dismissed. 


E Eng * 


CALCUTTA HIGH COURT. . 
In re APPEAL FROM ORIGINAL DECRE 
: . "No. 234 or 1922. 
i ' August 10, 1923. . p i 
-Present :—Justice Sir Asutosh Mookerjee, 
KT, and Mr. Justice Chotzner. 
Haji TELLER RAHMAN-—RzcEtvER 


: + VETEUS in 

GOLAM GONE-—-OPPOBITE PARTY, 
Recewvar ore — Pto Uneconomical 
t ection—. course for dis. 
jai AS pariy ` i j : 
; A Receiver should produce vouchers in 
of his expenditue ^ The vouchers , will 
‘mitted as evidence of the payment of the suma 
therein specified, amd cedit’ giren to the ac 


counting party in tke account, unlegs the other, 
side shows eomo reasonable ground for impeach-. 


pport” 
barak 


the vouchers, but ifany party objecta, the.. 


affidavit or oral, evidence of the person who” 


received tho money is required, and ıf this cannot 
ba had, then proof must be given of his signa- 


ture to the voucher 420, col an a 
Cookes v Cookes, (1863) 11 W (Eng.) 871," 9 
Jur (x 8) 843, 3 R90, 134 R R 813 and. 


Bingham v, Clanmorris,.l Moll. 20, relied on, 
T t 


e question that the management by: Re `., 


ceiver has not been econonuoal does not properly 


, arise: when he submits his account in. ordor that 


it may be passed In other words, questions with, 
regard to the soundness or prudence of the 
m of manak ergy adopted bya Recejvei or 
arge : of wil Z 
matters that can be disposed fun the shape of 
exceptions to acodunt p 420, cole] s 
Coomar. Satya S Ghosalv Ranse Golap- 
ionet Debee, 5 O' WYN 223, reliod upon 
The poper comse open to’ a party, lit 
who i8 dissatisfied wi the e of rina ga) 
ment, is to draw up a schome and. ta.cubmyt 14 
for the erders of the Court, Qu], a oon 
MEE t 4 š 
D ty! 


1 default or neglect are not , 


u-o ^Bibrks: isis, 


[5 ta 


ET 


NAMININI OHRNGAMA NAIDU V. GANGULU NAIDU, 


-Babus Mahendra” Nath Ray and 
i vil ohés Chandra Banerjee, for thé Receiver. 
-Dr Dwarka- Nath Mitier and Babu . 
. Heramba Chandra Guha, for the Opposite 


Party. 
J UDGMENT.— These are exceptions i 


to, the accounts submitted by the Ré- 
ceiver.appointed by this Court in respect 
of the subject-matter of Appeal from 
‘Original Decree No..234 of 1992. The 
order was made for the appointment of 
. the Receiver on the 26th March, 1923, and 
we directed ‘him to submit his accounts 
eyery three months. The accounts for 
the first three months are now before ue. 
There is an ahstract statement which 
shows that the receipts exceeded the ex- 
-pehditure by Rs. 138-5 anns. The account 
books from which the abstract has been 
prepared have also been produced. 
The objections taken:to the ‘accounts 
iy be grouped under two categories, 
namely, first, that the vouchers in 
support of the expenditure have not 
been produced: and, secondly, that the 
fant has not been economical. 

_As regards the first objection, it has 
not been disputed that the vouchers 
must be produced. The principles 
-applicable are stated in the well-known 
work by Daniel on Ohancery Practice, 
1914, Volume I, page 920. “The account 
‘is vouched: by the production of the 
proper vouchers such as receipts. It 
seems that the vouchers’ will be ad- 
‘mitted as evidence of the payment of 
- the sums therein specified, and credit 
‘given to the accounting party in the 
‘account, unless the other side shows 
some reasonable ground for impeaching 
the vouchers; but if any party objects, 


‘the affidavit or oral evidence of the 7 


person who received the money is re- 
quired, and if thie cannot be had, 
en . proof must be given , of his sig- 
eee to the voucher.’ 
This is supported by the decisions in 

* Cooks v. Sd (Dand Bingham v. Clan- 
To (2. A similar view was adopted 
this Courtin the case of Baroda 
fen Sarkar v. Rashmani Dasi (3) where 


363) 11 W R 
iit R R 


1 Moll. re 
* 8) 18 ad. Can 2 20 0. LJ. M3, 


Eu) eni 0 Jur. (x. 8) 843, 


' it was pointed out that ‘thé Receiver. 


must not merely “slow that he paid 
certain sums as litigation ay ey 
but also furnish “de 6f expenditure. 
The Receiver before us has undertaken 
to produce thé’ vouchers in the course 
of a week. ‘When' they ‘are produced 
they, will be opén to examination ‘by 
all the parties concerned. d 

As regards the second'objection, we. 
are -of opinion that the question does 
not. properly arise ‘when '& Receiver 
‘submits his‘acconnt in ‘order that 16 
may'be passed, In, support of this 
view reference may be müde to the 
decision of Mr. Justice Sale in 'the 
case of Coomar Sattya Sankar Ghodal v. 
Ranee Golapmonee Debee (4) where it 
was pointed out that - the quéstions 
"with regard ‘to the soundess or prudetice 
-of: the system of management adopted 
by a Receiver ‘ or charges ' of wilful 
defaült-or neglect are not inatters that 
-can be disposed óf in the shape ‘of ex- 
-ceptions to: account. In thé -present 
ense, the Receiver states that he' has 
continted’ the management of tlie estate 
in, the condition in which it was handéd 
over to-him. In these circumstances, 
the proper course’ open ‘to .d .party 
‘litigant ‘who: is dissatisfied with the 

mode: of management, is {o “draw 
‘up.a-scheme and to ‘submit it for" ‘the 
‘orders of the Court, 

The matter ' is adjourned till- Feldoy 


next. 
"o & DS m Vei domain, 
, (050 W.N.92 | .' . E 
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MADRAS HIGH COURT. 
, Bgconn Orvin, APPRAL NO, 955 oF 1921 
February 8,1994: . xe 
Preset —Mr, Justice’ Spencer,  ' 
"s -Offg. Ohief Justice 
NAMININI OHENGAMA NAIDU 
AND ANOTHER—DEFENDANTS Nos, 1 AND " 
"Ame 


t t 


JN, GANGULU NAIDU— Praise 
RESPONDENT: 
* Gwil Procedure Code (Act. V af 1008), Ou ALS: 


r 
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NAMININI OHENGAMA NAIDU 7. GANGULU NAIDU. | ., E E 2 


rr 4, 17,, 0, XXII, f, 4—Paitnership suit— Money- 
decree against parine apaa by some sonly— 
Legal representative = 
Abatement of appeal, ele scl patin 
No order can be made to the prejudice of any 
person who 18 ‘interested in a ommor interest, 


such as a partnership, without that person or his ' 


legal re tative bel 
via babe me eing on tho record [p 422, 


It 19 not necessary in every appeal arising out 
ofa sult for partition or dissolution of partneralup 
to have all the ties on the record, especially for 
the purpose of setting aside n, money-decieg where 


no taking of accounts inter se is required and : 


mo relief 18 olammed from the party- not on the 
record: But if the Court of. Appeal finds it 
necessary ta have a party on the record, the 
Court may order him or his legal representative 
to be jomed and may dismiss tho appeal if the 


appellant fails to comply with the order [p 422, : parin 


çol 2.] i i i 
. Raj Ohunder Sen v Ganga Das Seal and 
Ramgat: Dhur v Ra Chunder Sen,- 310 487, 1 A, 
£3145, 8C W N44, 311 A. 71, 14M LJ. 
147,8 Sai P O J.623 (P C), distinguished; < 


range Srinwasa Charm- v Gnanaprakaaa 
131, 30M 67, 2M. L T .30, Somasundaram 


hettrar v Vauthilinga. Mudaliar, 41 Ind Cas 546;. 


40 M, 810,.0 L, W 253 and Sn Nath Pal v, Hart 
Charu Pal,7 O L J 200,:efmired ta, T 
: Becond | appeal against a decree of 
the District’ Court, Ohittoor, in Appeal 
Suit No, 61 of/ 1919, preferred against a 


^ decree of: the Court of the Subordinate 


No: 48 of 1917. ‘ : 3 > 
. Messrs, L A. Govinda Raghara Iyer 
and É, S. Veera Raghava. Iyer, for the 
' Appellants, E Raa | 
v Messrs B. Somayya and: T, R Aruna- 
„chala Iyer, for the: Respondent, . 
JUDGMENT.—The plaintiff hrought 
Original Suit No 48." of 1917 in the 
Court of the Subordinate Judge of 
North Arcot .to recover’ Rs. 3,162. as 
money advanced to a ‘partnership 


Judge, North Arcot, in Original Suit 


together with interest on profits thereon. ` 


The First Court gave. him a decree for 
Rs. .2,845 together .with : interest “On 


Rs. 1,745 against four defendants, Of, 
thesa four -defendants:Nos, 1 and 2. 


appeblad. The third defendant died'after 

é joint appeal by.him and: the other 
two defendants had been. filed. His legal 
representative,’ who was the » ‘fourth 


defendant, did not appeal, and he'was © 


not made a party to the appeals.of 
defendants-Nos,1'\and.2 ‘The District 
Judge held: that the appeal abated 
because the ‘legal representative of the 
deceased -was not brought.:on the record 


pees without 


within the time allowed by law. In 
doing so, he ‘seems to have overlooked 
©. XLI, r. 4, Civil Procedure Code, which 
provides that, where there are more 
defendants than one in a suit and the 


‘decree appealed from proceeds on any 


b 


ground common to all the defendants, 
any one of the defendants: nay appeal 


from: the whole decree and thereupon 


the: Appellate Court may reverse the 


decree in favour of all the defendants. 
"The District Judge relied on the decigion 


in Raj Chunder Sen y, Ganga Das Seal 


and Rangats Dhur v. Raj Chunder Sen Q) 
which was ‘a case of an appeal in a 
ership suit The Privy Council 
held that, as” the right to sue did not 
survive against the other defendants ' 
nlone and.the appeals could not proceed 
in the absence `of. a representative of 
Abhoy Churn , Chowdhury, who was one - 
of the partners, the appeals were rightly 


-diamissed by the ‘Calcutta High, Court: 


It appears ‘that in “that case Abhoy 


.Qhurn Chowdhury died, and as the 


Pnvy Council observed, accounts had to 
be ‘taken and ‘there: were complicated 
questions as" to’ the 1espective relations 
of the parties inter se-which had ta-be 
decided. /The&e questions could not be 
decided without the legal: representative 
òf Abhoy Churn Chowdhury being” on 
the record. -As frequently occurs in a 
suit for partition or for dissolution of 
partnership, the decree provided ' for 
payment of sums. of mone to some of 
the defendants, and Abhoy Churn 
Chowdhury as & partner was found to 
have Re. 1,740 due to him, ; The 


partnership" account could not. -be 
unsettled and afresh settlement 
made without all the” parties to 


whom money. h&d to be pad or who 
should make contributions, being- on the 
record. In Rangd Srinivasa Chari v, 
Gnanaprakasa Mudaliar (2) this case 


‘has’ been distinguished as being a ruling 


-a litigation cannot 
representatives of 8 
eceased party toa final and complete 
In Somasundaram Chethar 


on the point that 


adjudication. 
a) 10 487,1 AL J 145, 80 W N 4$. 
3I A 7l, WML J H7, 88er PO J. 62 


, (P 0) 
L2 30, 07,2 M LT, Be 25 5:9, 2.) 
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y Vaithilanga Mudaliar (3)a Bench of 


this Court set aside a decree, as regarda 
the whole of the plaintiff's. claim and 
not ‘merely in respect of the interest of 
those appellants whose appeals had not 
‘abated; -observing that the terms of 
O. XLI, 1'4;/Oivil Procedure Code, were 
wide enough to justify such a course, 
For the respondent it is argued that in 


`- wéry-onse: of-a suit for partition. or 
partnership it is necessary to have all the, 


‘parties on the record and that, if some of 
thém' will ‘not join as’ appellanta, they 
must be made ‘respondente’ for the. pur- 

of a nk all the questions 
tissue. This is too broad a proposition: 
to be accepted. It is common sense and 
sound law that no order can be made to 
the prejudice: of any person who is 
interested in a common interest, ‘such 
asa ‘partnership, without that party or 
his: legal representative. being on the 
record. Under O. XLI, r. , if the 
Court had found that the lower Court's 


: decree could not be Varied or reversed 


without the: legal representative of the 
third .defendant being on the record, 
the Court might have ordered his legal 
fepresentative to be brought on the 
fecord, giving a time for the appellants 
to bring him on the record, and, if the 
áppellanta failed to do s&o,'the Court. 
might have. dismissed the appeal. But 
the! District Judge does not put the 
dismissal of the appeal on that ground, 
Although the plaint contains an allega- 


- tion as to: the existence of a partnership, 


the decree that was asked for was for a 
declaration that the partnership should 
be dissolved from date of suit, and for 
the payment of a certain lump sum 
advanced towards the firm's capital. 
There was no prayer for.taking accounts 
due to each of the partners. In the 
written statement the ‘deferidants denied 
that any partnership subsisted, They 
denied also that the plaintiff paid the 
sum of Rs. 1,745 at any time to them. 
If that case is true the defendants:had a 
common interest to have the decree in 
the plaintiffs favour, which was in the 
form of a decree for payment of a sum 


` 'ef money by four persons jointly and 
“severally, set aside and no case for taking 


(3) 41 Ind, Cas, 040; 40 M; $46; 0 L.W,353, .'. 


accounts would Arise, “that is,’-oh the 
supposition that no advance was made 
by, the plaintiff and that no partnershi 

agreement with him ever existed, O. XLI 
r,.4 lays down the test ofthe right of 
some of the defendants to appeal from g’ 
decree common “to” dll, of them, viz, 
whether tlte decree appealed’ from pro- 
ceeded or any ground common to ‘all of- 
them. Sri Nath Pal v. Hari Charn Pal 
(4) quoted by the respondent is a casg 
in which in a-pnrtnership suit, where 
accounts had, to be taken: and’ the 
plaintiffs share had to be determined, 
one of the respondente wes added in 
time. As I have-already pointed out, 


the present ease is one in which one of . 


the atent. ‘did not join as an 
appellant. If.it was necessary to have 
him on the record as a respondent the 
Court might have directed him to be - 
joined, but for the pu of setting ^ 
agide a décree for money in the plaintiff's 

favour against several defendants without 
any-taking of. accounts inter se it would 
not.be necessary to have a party, from 
whom the appellants claimed. no relief, 
added. The appellants do not want a ' 
decree to be made against the fourth 
defendant. They do not ask for any 
interference with his rights. Nothing is 
due to him under the decree and he thus 


‘cannot lose anything by any variation 


of the decree. that may -be made in 
appellant's favour in, consequence of this 
appeal. The Betting aside of thé money- 
decree and the dismissal of the plaintiffs 
whole suit, which the appellants seek to 
obtain by this appeal is thus not a relief 
requiring the: presence of the thid 
defendant or his le representative 
before it can be given. The lower 
Appellate Court's decree must, therefore, 
be reversed. This second appeal must 
be allowed and the first appeal remanded 
to the lower Appellate Court for ‘fresh 
hearing and disposal on the merita. 
The respondent must pay the appellant's 
costs in this Court. Costein the lower 
Ccurt.will abide.end follow the result. . 
The appallenta will get a- refund of ike, 
e 


Court-fees paid for this appeal. E 

V NYC Appeal allowed, 
8. D. ; "s. 

A4) I Oil, J:288525,,. 24. oss l.l eee 


Vol 89) 


INDIAN CASES. . 


423 
MAUNO THWB V, MA 8EWB PON, , : ; : 
RANGOON HIGH COURT. the land, and‘ that in any case the sale . 


Frest Orv ApPEAL No. 123 oF 1923. 
Jan 21, 1924. ; 
Present ;—Mr. Justice Heald and 
"Mr. Justice Lentaigne. : 
MAUNG THWEC--APPRLLANT 


versus, c0 
MA SHWE PON—RESPONDENT, d 
Civil Prosedure Code (Act V of 1008), s 11—Co- 
defendants—Confhet of tnterest—Rights inter se, 
deowin of —Res judicata Å 
The decision ın a case “whare there is a conflict 
of interest between the co-defendants, ore of 
whom actively helps the plaintiff. as against the 
other defendant, and where «it is necessary to 
adjudicate between the defendants inter se to give 
appropriate relief to the plaintiff, operates as 


res judicata in a’ su uent suit betweer the. 


co-defendants [p 424, col. 2] 

First a against a decree of the 
District art, Tharrawaddy, in C. R. 
No. 51 of 1923, E 

Messrs. Cowasjee and Das, for the Appel- 
lant. ‘ 

Mr. Robertson, for the Respondent. 


. JUDGMENT. 

Heald, J.—The matters which led to 
the present dispute have been before the 
Court many times and may be sum- 
marised as follows: There were two 
claimants to the estate of Shwe Mya and 
his wife Ma Shwe I, namely, Maung. Thwe 
present appellant, and Tun Pe, who is now 
dead. Both claimed to be adopted 3ons 
and ultimately the Privy Council held 
both had established their claims and 
that they were co-heirs. The Chief 
Gourt had ‘held that Tun .Pe was the 
sole heir and while the appeal. to the 
Privy Council was pending, Tun Pe, who 
had -been appointed administrator to 
the estate’ sold certain’ lands to the 
present. respondent Ma, Shwe Pon. 
Appellant . was in possession of the 
lands and ' refused to recognise re- 
spondent's title, so respondent filed a 
guit to recover the lands, and obtained 
a decree for possession. Before she obtain- 
,ed the: decree she had already mortgug- 
ed the lands to a Ohetty, and to 
Robertson, who now appears as her 
Advocate, The Ohetty sued on the mort- 
gage and impleaded Ls egal ed and 
appellant, as well as ‘the second mortga- 
gee. - Appellant, who by that time had 
romeeried to the ‘interest of Tun Pe, 
plesded-that Tun Pe was not owner of 


V 


‘of the suit to 


was ineffective as having been made 
pendente lite, The Chief Court held 
that, because Tun Pe was administrator of 
the estate atthe time when he sold the 
lands the sale was effective, and a mort- 
gage-decree recognising both the mort- 


' gagees was passed. Before the final judg- 


ment in the ,mortgage-suit had been 
given in thé’ Ohief Court, respondent, 
who had been ousted from possession 
of the lands, had filed another suit against 
appellant claiming possession on- the 
strength of the sale of them to.her by 
Tun Pe and meane profits. Appellant again 
disputed respondent's title on the ground 
that transfer.by Tun Pe was fraudulent; 
and that an order. for possession which 
he had obtained in certain miscellaneous 
proceedings of' 1918 barred the suit in 
being res judicata, He also pleaded that 
the mortgagees ought to have been made 


parties to the present suit, and he denied 


that respondent had any right to the mesne 
profits. The lower Court held that be- 
cause the question whether or not the 
sale by Tun Pe to respondent was frau- 
dulent had. been decided between the 
parties in respondent's first suit against 
appellant to recover the lands that ques- 
tion was res judidata and appellant could : 
not be allowed to raise it in as a de- 
fence in the present suit. It also Found 


“that because the ‘mortgagees had been 


aid off there was no need for them to 
e joined in the present suit. It 
that the order which appellant had ob' ine 
ed in the mi eous proceedings as 
only an interlocutory order which did not 
finally declare appellant'stitle to the land,’ 
and anding, that respondent was owner 
of the lands, and that, therefore, she was 
entitled to mesne profits and to interest 
thereon, it gave' her a decree for. pos- 
session and for’ Rs. 5,501 with interest 
thereon. from the date ofthe institution 
the date of realization 

with costs. , . i 3 
-The appellant appeals against that 
decree on the poe that the lower Court 
was wrong in holding that the sale by Tun 
Pe conferred any title on respondent, 
that in spite of the decision of the 
Ohief Court he was still entitled to im- 
pugn the, transfer by Tun Pe, that that 


` 


è 
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‘transfer was void as having Peen effect: 
ed pendente lite and that he was right. 
fully in possession of, the lands Ag 
owner, f ad. 


Respondent filed “a cross-objection -to 
the Court's assessment of the mesne-pro« 
fits, Appellant’s learned Advocate admit- 
ted that all the questions raised in the 

` appeal were decided in'the judgment-of 
the Chief Court in ‘the mortgage-suit's 
but -he suggested that .they were snot 
Tes udian ben ase appellant was a party: 
to that suit not in his personal capacity 
but merely as heir of Tun Pe, and also 
‘because that suit was not a suit be 
tween him and respondent, but between 
sthe Ohetty on the one side and him and 
aespondent ‘on the other. I do not think 
that there is any substance in these 
Suggestions The substantial issues in 
the former suit were exactly those which 
lappellant raises in he present suit: “Re- 
~spondent was practically a formal party 
-to the. mortgage-suit , She: did not deny 
ethe mortgage or the Ohetty’s right"to:& 
-mortgage-decree. The Chetty as agaist 
-appellant represented respondent and 
‘the matter imn dispute was respondent's 
title." So far as:appellant was concern- 
ed the decision in that suit finally de- 
cided that respondent and not appellant 
was owner of the lands, and appellant 
is bound by that decision both in his 
personal and in his representative 
capacity. He could not in his repre 
«sentative capacity have raised the 
issues which he did not raise in tliat 
‘suit because he’ would have been estop- 
ped and it is clear that he actually raised 
‘the questions in his personal capacity, 
the same capacity in which he now de- 
sires to raise them again. 

I would, therefore, hold ‘that the appeal 
fails and must be dismissed with cesta. 

« The cross-objection has not héem. press- 
ed though it has not been abandoned 

The matter of interest is in the Court's 
discretion. I see no reason to think that 
the lower Court exercised its discretion 
. wrongly. 5 

The ‘question of the amount of mesne 
“profits which should have 'been decreed 
for the season 1918-19 has not been 
‘argued and I see no reason to hold: that 
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the decisfon “ofthe lower Court waa mis- 
taken, aie pee 
I would, therefore, dismiss the above: 
objection but mpke no order for costs in 
respecetofit. (lev oo 
Lentalgne, J.—I “concur in the 
judgment of my brother Heald: in -this 
case, I am satisfied that the eve 
‘Maung Thwe was-made: a. defendant im 
the previous mortgage-suit Oivil Regular 
No," 10-0f 1919 not merely a8 an ‘heir of, 
Tun Pe deceased, but also in his personal 
capacity and this is made clear on a pern- 
of paragraph‘? of the plaint in that 
suit... It is also clear that the questions in 
issue in that suit between Maung. Thwe. 
and the other, parties were mainly issues 
which could:only arise in his: personal 
capacity. Iam satisfied that Ma Shwe 
Pon and.the Ohetty were in effect making 
common cause nua Maung Thwe in. 
that suit; Ma Shwe ,Pon admitted the 
Ohetty's claim against, hen and against 
ung Thweand thht^clatm waa based 
On’Ma Shwe Pon's alleged rights as pur- 
cliaser'oftMe property both as against 
aung Thwe and the éxclusion of Maung 
hwe. Though she was not taking an 
active part in the conduct of tle” case, 
she' knew that the Chetty had a common 
interest with herand: was actively’ pro- 
pecuting her claim and she was justified 
in allowing him to do 80. MN 
The decision 'in Kandiyil’ Cheriya 
Chandu’v, The Zamorin of Calicut (1) is 
muthêrity for the proposition that the 
previous décision would Na BB res 
gudicata if the co-defendant had actively 
‘supported the plaintiff in the' previou: 
"cabe hs against the otherdefendant; an 
I sea no reason why ‘the same principle 
should notapply where the’ aetive gup- 
port was limited to filing, a written state- 
ment admitting the plaintiffs claim and 
leaying rt’ to (He plaintiff to press the 
claim in which both hé and such defend. 


Ent were jointly ihterested. `°, . 
, In the case of Ramachandra Narayan 
v. Narayan Mahadev (2) West, J., point- 
.ed'but that, “where an adjudication be- 
en the defendants is necessary to give 
ithe appropriate, relief to the plaintiff, 
AYEM 55 PE NEL 
P YB, 216, 11 Ind, Jur. 301, 6 Ind, Dec, (x, &)' 
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‘there must be such ‘an adjudication—_ 


Cottingham v. Earl af Shrewsbury (3), and 
in-such a case the adjudication wil beres 
judicatwbetween the defendants aswell aa 
tween the plaintiff and thé defendants. 
But for this effect to arise, there must be a 
conflict of interest amongst the defend- 
„ants and & judgment detining the real 
nights and obligations of the 
inier se» Without necessity the judgmens 
will not be res judicata amongst the “de- 
fendants, nor will ‘it be ves judscate 
amongst "them. by mere inference from 
the fact that they have collectively been 
defeated in resisting a claim to a share 
made against them asa group.” Though 


teso remarks were obiter, I think tha; 


they correctly represent the law and I 
‘they have-besn adopted by another 
Judge in a case reported in an unofficial 
report Sukh Dial v. Bhom (4). In the 
previous case in. which Maung Thwe and 
Ma Shwe Pon were defendants, it was 
that the rights of Maung Thwe 
d Ma Bluse Pon should be decided 
inter se toenable the Court to grant the 
Chetty the decree. 

For the above reasons and as it-is ad- 
mitted that all questions raised on this 
appeal were decided by the Chief Court 
in that suit against the appellant Maung 
Thwe, I contur in holding that the pre- 
sent appeal fails and must be dismissed 
we one 

A l dismissed. 
a (1642) 3 Hare 627; 15. L. J. Ch. 441; 07 ER 


*(4) 71 Ind. Cas 481; (1923) A. L R. (L ) 186. 


. MADRAS HIGH COURT. 
Bzcoup COIvIL APPHAL No. 1146 or 1921. 
April 16, 1924. 
Pressnt:—Mr. Justice Phillips and. 

Mr. Justice Madhavan Nair... 
A. JANOOTHASSAN BAIT BY uis 
AUTHORIZED AGENT DADA BEG 
WANA MUDA sa nn RET 


M. B.N. MAHAMAD ‘OHUTHU—. 
Derenpant No. 1— RESPONDENT. 

* Foreign sudgment—Submission to jurisdictvon. of 
foreign vp ed clas att Re to appear, i7 
amounts to te foreign SAN 
whether decinon on merua—. meni None Dar; 
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, when a defence has been raised 
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Where a person executes a powerrof-attorney : 
in favour ot another empoworing the latter ta 
conduct litigation on If of, the former ín 
foreign Courts, there 18 a contract binding him 
to appear in those Courts which amounts to sab-' 
UR a ri junsdiction of such foreign Courts, 

ec 
Ramanathan ré v. Kalimuthu Pillay, 18 
Ind. Cas 189, 37 M 163, relied on. , 

An ez parte decrea obtained in 6 foreign Oourt 
in asummary suit similar to’ that ki, for 
by O XXX of the Civil e, 
must be deemed to be a deos pase puudad ui Pus 
merits when no appeaiance has’ been pui 
behalf of the defendant 427, ool 1] 

Ex parte decrees are by no means necessarily 
decrees not passed upan the merits, It is ‘only 

and for some reason 
udicated upon that the 
not upon the ments 


or another has not been edju 
decision can be said to 
[ibid ] 


Perurt Visvanatha Reddi v. K, 27 ma 
386. 30 ML 05, 27M L, J 616 eie RM 
natham Redd, 381nd Cas 683, 40M 112; rs 
L J 99, SIM L T 78; 32ML. J. 35, 5L W. 
342, 19 Bom L R 308; 2LO W N 358, 25.0, L. 


J 233, 10 Bur L T. 175, 441 A. @ (P. O), dis- 
tan, 

he Delta, (1878 i 393, 45 LJ P ll: 
35 L T. 370, 26 Challenge and the. Due. 
D'Aumale, (1901) P 5 E! 73 L J.P 8; 89L T. 
481, 9 Asp M O 497, Nonon v, Freeman, (1890) 
15A O 1,59 L J. Ch. 337, 62 L T, 189, 38 W.R, 
581, relied on. 


Where & foreign Court has held that notice 
to a defendant was sufficient, thet decree must 
be taken to be correct im the absence of any 
other evidence to the contrary  [p. 427, col. 1.] B 

No question as to any m` the 


1 
Barmvice af notice can be Eg 


of this country 
validity of a fore: 
Pemberton v 
Oh 281, 47'W R 354, 
211 relied on ] 
Second appeal against the decree of.the 
District Court, Tanjore, in A. S. No 579 
of 1920, dated the 21st March, 1921, 
preferred against the decree of the Court 
of the Second Additional Bubordinate ' 
Judge, Tanjore, in O. 8 No. 9 of 1919, 
n "No. 25 of 1918 on the file of the 
urt of the Bwbordinate J udge, 


Messrs. B Sita Rama. Rao and K., 


ibid 
1899) 1 Oh. 781; 68 L. J, 
L T. 369; 15T LR 


. Tanjore.) 


"Sundara Row, for the Appellant. 


Mr. T. L. Venkatarama Iyer, for the 
Respondent 
"^ JUDGMENT. ' 


» Phillips, J.—This is a suit upon 


a foreign judgment of .the Oolombo 
Court against the first defendant. The 
first defendant and his brother who were 


trading-in partnership executed.a power- 


` 
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of-attorney to one Sheikh: Abdul Rahi- 


man under'which he was empowered to 
‘sue in the Courts of Ceylon and to appear 
Beforeany Courtor Courts of Justice either 
as plaintiff or defendant etc. The power 
is, a very wide one and gives the agent 
very full powers to represent the 
principals, Under the provisions of that 
power, Abdul Rahiman appointed one 
Abdul Guddus as his sub-agent dur- 
ihg.his nbsence from Ceylon. A suit 
was filed in 1915 on four promissory- 
notes against Abdul Rahiman and Abdul 
Guddus, but upon their pleading that 
they were merely agents of first defend- 
ant's firm, another suit was brought 
against the first defendant. Notice of 
the suit was served on Abdul Guddus 
as first defendant's agent and the judg- 
ment on which the present suit is based 
was passed in his absence. 

The first question for consideration 
is whether the first defendant had, sub- 
- mitted to. the jurisdiction of the foreign 
Court, and on this point I must agree 
with the learned District Judge that 
he did so by executing the power-of- 
attorney;in favour of Abdul Rahiman 
empowering the latter to conduct litiga- 
tion in the Ceylon Courts, namely, in 
‘a place where the agent was conduct- 
ing business ‘for his principals, and it 
is clearly -a contract binding him to 
appear in those Courts and amounts 
to submission to the jurisdiction of 
those Courts. In this connection I 
would refer to the case reported as 
anan Chettyar v. Kalmuthu Pallay 
1). 

The next question raised for the re- 
spondent is that the foreign judgment 
sued on was not one obtained on the 
merits. Ordinarily, a judgment delivered 
ex,parte is deemed. to be one on the 
merits, but it is contended here that 
in aummary suits similar to those. pro- 
vided for by O. XXXVII of the Civil 
Procedure Code an ex parte judgment 
cannot be deemed to be one passed on 
the merits. Reliance is placed on the 
case reported as Perurt Visvanatha Reddi 
v. Keymier (2) the decision’ in which 
,was confirned by the Privy Councilin 
(1) 18 Ind Cas 189, 37 M 183 
-. B) 31 Ind, Oas, 386 39 M. 95; LAC L, J, 670, 
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Kegmer v. Viswanatham Reddi (9), In that ~ 
case & defence had been put in, but it waa 
ordered to be struck out because of 
defendant's failure to: answer interro- . 
gatories, Tht decision given in these 
circumstances was held to be one not on. 
the merits. There are no doubt some, 
observations in the judgment of this, 
Court which, would go to show that a. 
foreign judgment passed in default of 
appéarance 18 not a decree on the merits,, 
and two cases are therein referred to. 
as supporting this proposition. One of 
these is The Delta (4) and the other is, 
The Challenge and the Due d'Aumale, 


(6). “In the first of these cases, the: 
oreign judgments had not been 
delivered when the suit was filed 


in England and also it was held that 
the evidence of the French and Italian, 
Advocates examined left it doubtful 
whether the foreign judgment in that- 
case would have, even in France, or 
Italy, the force of res judicata. In the, 
second case it appears that the defend-, 
ants had not: submitted to jurisdiction, 
In the judgment of the Privy Council, 
which is reported as K r v. Viswa- 
natham Reddi (3ytheir Lordships in re- 
ferring to the question under, section 
13 (b), Civil Procedure Code, state that, 
that section refers to “those cases 
where for one reason or another the 
controversy raiged in the action has 
not in fact been the subject of 
direct adjudication by the Oourt;" From 
this it would appear that it is necessary 
in the first place that some controversy 
Bhould be raised in the action and in 
the second place that after it has been 
raised it should not have been finally 
decided. This principle is the same 
as that enunciated by Lord Herschell 
in Nourion v. Freeman (6): “In a Court 
of competent jurisdiction, where accord- 
ing to "its established procedure the 


(3) 38 Ind Cas 683, 40M 119, 15 A.L J. 98; 
LR ox W ON Sm 350 LJ 938, 1 i 
4 j J 233, . 
KE UNIES ne 
| 45L. 9 P. 111; 
pa wi l; 35 L.T. 
6 D 41; 73L. J P. 8; 89 . 481; 
sip G ai L. T. 481; 9 
NO 15 A 0.1, 59 T, J. Oh. 397, OF LT, 
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whole merita of the case were open, at 
all events, to theparties, however much 
they may have failed to take advantage 
of them, or may have waived any of 
their rights, a flnal, adfudication has 
‘been given that a, debt or obligation 
exists which cannot thereafter in that 
Court be disputed, and can only be 
uestioned in sn appeal to & higher 
ibunal." “It will be seen that in accord- 
ance with this principle, er parte decrees 
are by nb means necessarily decrees not 
passed upon the merits. Tt is only when 
a- defence has ‘been raised and for some 
reason or another has not been adjudiéat- 
ed‘upon that the decision can be said 
to be not upon the merits. In other 
instances of ex parte decrees, they must 
be deemed to. De decrees passed upon 
the merits. In the present case no 
appearance at all was put in on behalf of 
e first defendant and the cage was allow- 
éd to proceed ex parte and consequently 
it must be deemed to have been pashed 
upon the merits. i 


-A further, question is, raised, namely, 
that the first defendaut had no notice 
Bt all of the suit and that consequently 
the whole decree isa nullity as coming 
under section 13 (d), namely, ‘(Where 
the. proceedings in which the judgment 
yas: obtained are opposed to natural 
ustice". A good deal of argument has 
een. addressed to the question as'to 
whether at the time that the notice was 
served upon him, Addul Guddus was 
the agent of the ‘first defendant. 
appears that he’ was appointed as fist 
defendant's agent and had acted as 
such and there is‘no evidence to show 
that that agency had ceased at the time 
when the notice was served upon him. 


The foreign ‘Court held that the notice ` 


was sufficient, and that the decision 
must be taken to ‘be correct, in the ab- 
sence of any other evidence to the 
contrary. If there was any irregularity 
in the service of the notice, that point 
cannot be raised in the Oourts of this 
country as a ground for questioning 
the validity of the, foreign decree, as 
was held in Pemberton v. Hughes (7) 


' (T) (1899 


10h.781; 88L J. Oh, 281; 
$51; 80 T; 
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where it was remarked by Lindley, M. R., 
at ‘page 790: “Tf a judgment is pronounc- 
ed by a foreign Oourt over persons 
within its jurisdiction and in'a matter 
with which it is competent to deal, 
English Courts never investigate the 
propriety of the proceedings in the 
foreign Oourt, unless they offend against 
English views of substantial justiée." 
If first defendant had definitely proved 
that Abdul Guddus was in no sense his 
agent at the time of the service of the 
notice and that consequently he was 
rotary unaware of the proceedings in ` 
the Colombo Court this might be, an 
answer to the validity of the judgment, 
but this has not been shown and con- 
sequently I must hold that the judgment, 
is an , , 
. this view, I think it is unnecessary 
to discuss the further question raised 
8s to whether the death of first de- 
fendant's brother terminated Abdul Rahi- ' 
man's agency -and consequently the 
sub-ageney of Abdul Guddus ` They 
ere &t one time, admittedly first defen- 
dant's agents and it is not shown that 
they had ceased to be so at the time 
the notice was served on the latter. 
. The appeal is accordingly allowed and 
the decree of the Court of first instance 
reetored with costs both here and in the 
lower Appellate Oourt. a , 
Madhavan Nair, J.—Iagree . 
v. N. V. E `. Appeal allowed. .. 


D 


RANGOON HIGH COURT. 
, OVIL MISCELLANBOUS APPBAL No. 85 
' or4928. | 
March 6, 1924. 
Present :—Mr. Justice Lentaigne and 
Mr. Justice Carr. 5g 
. MAUNG PE-—A»PPRLLANT: 


"versus ] 7 
MA HNIT AND 'OTHERS— RESPONDENTS. 
' Ornl Procedure Code (Act V of 1008), ss 95, 191 
—Decree, execution of. y whe can allow 
interest—Inherent power, exercise of n 
If a decree does not allow interest from the 
date of decree to the date of payment, the Execut- 
ing, Court. has. no -mherent power- to" allow-zt 


+ 
EJ 


“tion they claimed 


ment of the.Privy Council... The | appe 


MAUNG PE V, MA HNIT. 
mnder section 151, Civil Procedure Codo, having 
tegatd to the provisions of section 3L (3). Civil 
Proceduro Code [p. 429, col 2 
^ Whe Courts cannot have rent power to do 
any'thing which has the effect of nullifving an 
express provision of law [ibid] . 

Appeal from an order of the District 
Court, Magwe, in C. R. No. 15 of 1919. 
_ Mr. Ormaston, for the Appellant. , 
Mr. Higinbotham, for the Respondents, 


JUDGMENT.—In Civil Regular 
Suit No. 28 of 1912 ofthe District Court, 
Magwe, before the Additional Judge at 
Yenangyaung, the respondents obtained a 
decree for Rs. 42,89 against the ap- 
pellant with costs. The decree was dated 
the-23rd September, 1913. It directed 


payment ofintereston the sum decreed’ 


at6 per cent. per annum from the com- 
mencement of the suit to the date of 
judgment, which was the same as the 
date of decree. 

.Theappellant appealed to the Judical 
Commissioner of Upper Burma in Chvil 
Appeal No. 415 of 1918, which was not 
decided until the 8th March 1917, when 
the decree was'set aside and the suit dis- 
missed. Meanwhile, in Civil Execution 
No. 19 of 1918, of the District Court, the 
respondent had applied for execution and 
certain property was: attached. It is 
noted 1n the diary under date 8th Decem- 
ber, 1918, that. the appellant applied for 
stay of execution under O. r8: 
This appears to have been an oral appli- 
eation, for no written application is on 
the file. After considerable delay sale 
was stayed, the appellant furnishing 
security, on the 17th August, 1914. The 
Judge then ordered “attachment may be 
removed." On the Judicial Commis- 
sioner Betting aside the decree, the exe- 
cution proceedings were closed on the 
16th April, 1914. 

The respondents appealed to the Privy 
Oouncil, who, on the 30th May, set aside 
the decree of the Judicial Oommissioner 
and restored that of the District Court 

On the,18th December, 1919, the re- 
spondents again took out execution 
in Civil Execution No. 15 of 1919 of 
the District Court. In this applica- 
interest at 6 per 
cent, per annum from the date of insti- 
tution of the suit to the date of the jude 
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lant, the judgment-debtor objected. that- 
interest was payable only from the date. 
of institution to the date of the-decree o 
the District Court. S. 

On the 14th June 1920, the Additional . 
Judge directed the ap ellant to pay into 
Court the sum of Rs, 49,645-2-0 decretal 
amount and costs, including interest up 
to the date of the decree of the District 
Court. The subsequent interest claimed 
waa disallowed, but no reasons were 
given for this order Thig money was 
paid inand was afterwards disbursed to 
the respondents on the 15th July, 1920, 
and the proceedings-were closed 

The respondents then appealed to the 
Judicial Commissioner in Civil First 


‘Appeal No 580 of 1920. 


The learned Judicial Commissioner in ` 
his judgment said: _ 

“The appellants claim in execution not 
only interest up to thedate of the Dis- 
trict Court's decree which was, allowed 
them by that decree, but also interest 
up tothe date of the Privy Council's 
judgment. The District Court's judg- 
ment ıs silent as to interest after decree 
and such interest appears to have "been 
claimed in the application for execution 
under a misapprehension. However, 
when it was discovered that the decree 
did not allow this interest it was con- 
tended that appellants were nevertheless 
entitled to it on the ground that at the 
instance of the respondent the District 
Court had improperly stayed execution 
after the appeal to this Court had been 
filed, which it had no power to do,’ and 
which resulted in the appellanta being 
kept out of their money for a long‘time’” 

I would note here thatthe fact’ of this 
contention being raised does not, appear 
on’ the record of Execution No. 19 of 
1913 It may be presumed that the fact 
was stated to the Judicial Oomtmissioner 
by the Advocates for both sides who were 
the same who had appeared before the 
District Court d 

The learned Judicial “Commissioner 
saidlater— . , i 

“On the merits I would say in“ the 
first place that ‘the appellants’ claim, 
though calculated on the basis of-interest 
in the application for execution has been 
alteréd verbally intoaclaim to interest, 
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‘hs interest could not bë entertained The delay Was, in hi due eddie to : 


‘either in executibn or in a separate guit, 
as such a claim is barred under section 34. 
What thé appellants allege isthat by an 
order passed by the District Court at the 
instance of the respondent they were de- 
barred from reaping the fruit of their 
decree for several years and they ‘claim 
damages on that account” 

. The learned’ Judge held that the ques- 
tion between the parties was one for ' 
decision under section 47 of the Civil 
Procédure Code and remanded the 
‘case to the District’ Court. ‘There was a 
delay of several months in taking up the 
case again, due partly to the neglect of 
the District Court itself and partly to the 
“failure of the respondents to move that 

Court to proceed with the case. 

Thé District Court then framed and 
tried isstiés and finally gave the respond- 
ents a decree for Rs. 17,445-12-0 as 
‘damages. The d es assessed were 
equivalent to interest at the rate of 6 per 
cent pér annum on the amount decreed 
‘from the date of the District Court's 

original’ decree to the date of payment— 

p July, 1820. ' 

‘Against this. decree the appellants 
“bow appeal. 


‘Regarded as one for damages the re- 
rB8pondente' claim seems to me entirely 
unsustainable. Leaving: aside the gene- 
eral question of a party's liability for an 
-erroneous order of a Court passed at 
.his- instance we find 1n this case that ,the 
order was not passed at his instance He 


. e under O. XLI, r.6 (2) for atay. 


sale. The Court, as the Judicial 
,Oómmissioner has pointed out, was bound 
to stay.the sale on the appellant furmsh- 
ing security, which he: did. That the 
(Court went beyond this and removed the 
attachment was no.fault of the appellant. 


‘Moreover this ‘erroneous órder'of the 
Court was not what delayed the realiz- 
ation of their-money by the respondents. 
1t had, in fact, nó effect whatever on that. 
The salo, as I have said; must have been 
‘stayed, and when the. Judicial ‘Commuis- 


sioner reversed the decreeof the District , . 


Court, the attachment, had it stil sub- 


sisted; must necessarily have been remov- : 


ed, 3 


the length of time occupied in the appeals 
to the Judicial ,Commissioner and the 


Privy Council. 


Mr. Higinbotham has not bu uphorted 
,the deures as one for damages. He urges 
'that the question should be regarded as 
one in the nature of restitution. His 
argument is that had the respondents 
"been able to realize thé amount decreed 
within a shott period after the original 
decree they would since have been enjoy- 
-ng the money and should be put anto 
‘the same ition as if they had so 
realized it. He has cited certain decisions 
but they.all were in cases where actual 
restitution was inquestionand not merely 
hypothetical restitution. They might 
have been applicable to this case if the 
.respondants had succeeded in realising 
the amount decreed and had, then on the 
reversal of the decree by the Judicial 
‘Commissioner, been compelled to re-pay , 
the money to the appellant. That, how- 
ever, did not happen. I am unable to 
regard this caseas one of restitution -or - 
as coming within the scope of section 144 
of the Civil Procedure, Code 

When all is said the reality is ‘that the 
Court, m execution, has granted intereston 
the decretal amount trom the date ‘of 
decree'to the date of "payment, such -in- 
_ terest not having been'allowed in the 
original decree. Butíforsection 34 of the 
‘Civil Procedure Code I should have'been 
inclined to hold ‘that it-1s within the 


| inherent power of the Court to do this, 


But section 34 (2) expressly says ‘that 
where ‘interest ‘subsequent to” the «decree 
is not allowed in the decree it shall be 


„deemed to have bben refused. ‘I dd not 


‘think the Court'could be held: to have 
inherent power to.do anything "which 
“would have the effect of nullifying an 
“express provision of law ; 

1 would allow ‘this a Land set aside 
‘the‘decres ‘of the’ District ‘Court, but 
would direct both parties to ' beir their 
, own costs’ oe 


N.B. j Appeal allowed, 
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KUPPAKKAL V, MATHAN CHBTTIAR. 
MADRAS HIGH COURT. 


PS "Bzcoxp OIL APPEAL No. 1176 or 1921. 


; March 0, 1924. 
Present:—Mr. Justice Venkatasubba Rao. 
KUPPAKKAL (DEAD) THROUGH HIS LEGAL 

REPRBSENTATIVE—DEFENDANT No. 1— 

APPELLANT 

i versus 

MATHAN CHETTIAR AND OTHBRS— 
PLAINTIFFS AND DsgFENDANTS Nos. 2 AND 3 

— RESPONDENTE, 

Way, right of—Sale of land—Boundary de- 

The e al a ‘piece of land, one. bound- 
ary of which 18 given in the snle-deod "as a 


. pathway”, 1» entitled to a light of way ovor the 


pathway. 2 

Second appeal against the decree of 
the District Court, Coimbatore, in A. 
S. No. 92 of 1921, preferred against 
the decree of the Court of the District 
Munsif, Tirupur, in O: & No. 918 
of 1919. ` 


Mesars. T. R. Venkatarama Sastri and 
C. V. Mahadeva Iyer, “for the Appellant. 
Messrs. A. Krishnaswami Aryar and 
K.V. Ramachandra Iyer, for the Re- 
spondents. 
JUDGMENT. — One Rengasamy 
Chetty sold to thefirst defendant under 
Exhibit I, dated the 36th June 1917, a 
strip of land about 102 feet long 21 feet 


E 


. wide having a frontage on a public 


road, out of 8 large block of building 
vacant site of which he was the owner. 
The portion purchased by the first de- 
fendant I shall call site No. A. The 
land exclusive of site No. A may for 
the purpose of this uppeal be regarded 
as consisting of two parts; (1) The 
portion south of and contiguous to what 
was sold to the first dofendant opening 
also on the public road. (This I shall 
call site No B); and (2) the bulk ‘of the 
“property at the back ofthe site No. A 
and the site No. B to which access from 
the road was over the said site No B 
(this I shall call site No. 0) 

Three days subsequent to the sale of 
site No. A, Rengasami ene sold the 
remainder of the block, sites Nos. B and 
©, to certam peisons from whom the 
piesent plaintiffs derive title, On the 
site No. O, the plaintifis constructed a 
ginning factory, The frei defendant to 
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“start with, built a small house facing. | 


ee By | 


1 


the road on her own site, site No. A, 
leaving the rest of her land at the 
back of her house as an open space. , 
She then builé another house on :the 
vacant land and as it has no frontage 
on the road, she claimed a right of way 
over the site No. B. 

The short question to be decided is, 
whether she is entitled to this' right of 
way? The basis of her claim is the | 
fact that in the sale-deed executed in, 
her favour, the southern boundary of 
the gite conveyed to her is described 
to be “ pathway 18 feet in breadth which 
I am going to set apart." . The lower 
Courts having negatived her right, she 
‘has preferred this second app It is 
found that there were negotiations at 
the same time in to the sale to 
the first defendant as well as to the 
plaintiffs predecessors-in-title. Whether 
the first defendant has acquired the right 
she claims depends entirely upon the 
‘ednstruction of the conveyance in her 
favour. In regard to the surrounding 
circumstances, two facts seem, in my 
opinion, to be of outstanding import-' 
ance, (1). The land sold to, the first de- 
fendant was about 102 to 105 feet in 
length and it was vacant building land. 
It was not to be expected that the first 
defendant would only build one house 
upon it.. If more than one house was to 
be “built, the access to the hous¢at the 
back of the first house would naturally 
be over the site No. B. (2). T'heaites Nos. B 
and O were not laid out in building 
plots, but on the contrary they were 
regarded as forming one block to be 
conveyed to one purchaser. That being 
80, there was no significance in describ 
ing site No. B as an intended pathway un 
less it was a pathway intended also 
for the use of the first defendant. ` 

These two circumstances strongly sup- 
port the first defendant's case. On a 
construction of the words relied on, I 
am of opinion that her contention must. 
prevail. In Espley v. Wilkes (1), Kelly, 
C. B. quotes with approval the following 


aD 1872) 2x 005; 41L.. Pa £41; 90 p. T 


» 
| 


Nol 82) 


KUPAKKAL v. MATHAN, CHBTTIAR. 


observationé of Mansfeld, 0. J., in Roberts 


v. Karr (2). 

“If you (the lessor) have told me in 
your lease this piece of land abuts on 
the road, you cannot be allowed to say 
that the land on which it abuts is not 
a road", In the same case the obsèrva- 
tions of Lawrence, J., are also cited. 

‘If a man buys a piece of ground 
described -as abutting upon a road, does 
he not.contemplate the right .of com- 
ing out into the road through any part 
of the premises?" The facts of Espley 
v. Wilkes (1) are these:, The 
demised by a lease under which the 
defendant claimed “All that plot of land 
bounded on the east and, north by tke 
newly made streets a plan whereof is 
indorsed on these presents” On the 
indorsed plan, the site of the new street 
was shown end was marked as "new 
streets". The lease contained covenan:s 
by the lessee to build two houses om 
the land. The plaintiff afterwards grant- 
ed to the plaintiff a lease of the land 
comprised in the site of one of the 
pro d new streets and the plaintiff 

osed, the land so that the defendant 

snis unable to reach the east side of his 
reme ‘In an action against the 
efendant for pulling down this-obstruc- 


tion, it was held that under the defend-' 


snt's lease, a right of way was granted 
along’ the site of the proposed new 
str to hia "premises, Kelly, C. E., 
‘observed that the grantor was esto 
from denying that the strips of : 
his property, were what he described 
them to be, that is to say “ streets” which 
“they could not be, unless 'there be a 
way through and along them. ' In Robert 
v. Karr (2) which is referred to in 
‘Espley v. Wilkes (1), it was held that the 
‘grantor and those claiming from him 
.were precluded from preventing the 
‘grantee to come out into the road over 
the strip of land there in question. 


In Furness Ry Co,.v Cumberlund. Cos, 


operative Building Society (3),- the land 
which was conveyed was at the date of 


the conveyance waste buildin are on. 
the outskirts’ of a town, plan 
he ER 


È (1808) 1 Taunt. 195, 10 R. R. 592, 
(5) (1835) 69 Ly T. 144; 4979, P. 294, - 
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laintiff: 


.to construct a wall on both sides o 
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showed G and M streets. The eite of the 
intended streets was ‘the property of 
the vendor. It was held that the con- 
Hon granted to the purchaser a right 
WB; 
* In Gogarty v. Horkens (4),, of the two 
plots demised to the lessee, plot A was 
described as bounded on the east by “an 
intended road te be 38 feet wide intrado 
ing the said lot from lot B” and lot B 
was described as being bounded on the 
west “by the said intended road 38 
feet wide intersecting the said lot 
from lot A". Upon the map annexed to 
the lease the aforesaid intersecting 
passage was. delineated as being 38 feet 
wide and was described as “the pro- 
osed new road reserved by" the lessor. . 
t was beld that from the words of the 
lense there was to be implied a grant of 
an casement of way across the inter- 
secling space Harding v. Wilson (5) is 
an old' case which is somewhat incon- 
sistent with the ruli referred to above. 
But its authority has been doubted both 
in Furness Ry. Co, v. Cumberland Co- 


"operative Building Society (3) and Gogarty 


v. Horkins (4). I have, therefore, come to 
the conclusion that the first defendant 
ought to succeed. The plaintiffs propose . 
the 
pathway, this they cannot do. They 
cannot have an injunction restraining 
the first defendant from resisting the 
construction of this wall. In the plaint 
it is said that the frst defendant has 
been’ tying her cattle in the pathway 
and placing tubs and pots on the way 
and committing several acts of nuisance. 
It is clear ane the first defendant cannot 
use the path way for these p Sub- 
ject to this reservation the plaintiff's suit 
must fail 

The second appeal is allowed with 


Appeal allowed. 
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‘costs throughout. * 
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KUVBRJEH V. RAMA. 
NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SzcoNp OIYIL APPEAL No. 334 or 1923. 
April 16, 1924, 

Present —Mr. Kinkhede, A. J.O |, 
KUVERJEE AND OTHERS—PLAINTIFFS— 
APPELLANTS 

] versus 
, RAMA—DRBFENDANT—HRESPONDENT. 
"Co-sharers—-Jow possession, decree for—Court, 
discretion of Baal posmen, effect of—Co- 
owner, when can be tu out— Putting up tappar, 
whether implies ouster—Ouster, how determuned— 
Sut for demolition of tappar—Special damage 


The granting of a decree for jomt on is 
quite discretionary with Oow ts 433, col. 1.] 
the exclusive 


‘A co-owner who has taken ap 
occupancy should not be deprived of such exclu- 
Tio] copa except on very strong grounds, 
~ Kes Patil v Sakharam, 2 C. P L R. 72 and Sheo 
Narayan Lal v. Mukamad Abdul Rafi Khan, 3 A. 
L.J 669, referred to. 

The sole occupation of a part of the jomt 
estate by one co-owner does not inevitably imply 
an ouster of the other co-owner, nor does the 
erection of substantial building by one co-owner 
upan a portion of joint property without the assant 

the other co-owner cdhstitute conclusive evi- 
dence of ouster. [p 433, col. 2] ; 

Dwijendra Narman Roy v Purnendu Naran 

5 Ind Cas. 171,110 L J 189, referred to 
* What constitutes ouster in each particular case 
must depend upon its special facts bra) 
-~ Where one co-owner puts up a tappar on joint 
land without the consent of the other co-owner 
the Court will not' order ths demolition of the 
(appar unless the plaintiff proves special damage. 


; a Sahadeo Sao, 14 O P L R 78 and 
Lala Buhwambarlal v Rajaram, 3B L R App. 
67, 13 W. R. 337n, 16 W 140n, 21 W.R. 3730, 
followed, ` ' 

‘Appeal’ against the decision of the 
Additional District. Judge, Nimar, in 
Civil Appeal No. 4 of 1923, decided on 
the 23rd April 1923, i 


Mr. S. B. Gokhale, for the Appellants. 
Mr. W. R. Puranik, for the Respond- 
pnts. ME Ve 
,. JUDGMENT.This is a second 
appeal by the plaintiffs who me cq- 
Bharer malguears of Mouza Attar. The 
respondents are also co-sharers in the 
village. The village has been imperfectly 
artitioned Defendant No 2 is the 
dar lambardar of the village. The 
abad of the village is, however, held in 
shamlat. One Lachmansing, ‘son of 
Ramsing, Rajput, was a resident of the 
gaid village and had a plot of abadi land 
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in his occupation, , Heleft the village and 
went away. Thereupon the defendants 
on lst February 1922*took possession of 
the whole of the abadi plot,and put up 
tappars on a portion of it and also took 
forcible possession of the vacant malgu- 
zarı abadi land. Hence this suit for 
joint possession of the vacant land. | , 
The defence was that the lambardar 
malguear realised Rs. 25 as nazrang 
and permitted him to occupy the site 
of the house which was once the property 
of Lachmansıng and that as the defend- 
ant wasin the possession of abadı land 
much less than his proportionate share 
of the land, he took possession of the 
other piece also. In reply, the plaintiffs 
denied the alleged payment of Hs. 29 as 
nazrana, for the lands to the lambardar 
and the alleged’ consent, if any, is said 
to be collusive. The Court of first 
instance found the, plea unproved but 
the plaintiffs’ suit was dismissed as not 
maintainable. The lower Appellate 
Court addressed itself to the considera- 
tion of the question whether in the 
circumstances of the case plaintiffs were 
entitled toa decree for joint possession 
and for the removal of the defendant's 
tappars, After discussing the law ap- 
plicable, that Court came to the conclu; 
sion that plaintiffs were entitled to joint 
possession of the two plots in suit but 
declined to order demolition of thé 
tappars, Accordingly the plaintiffs. got 
a decree for joint possession of the lan 
‘but not with a direction for the remov 
of the tappars. The plaintiffs’ complaint 
and second appeal is that the defendant 
should have been directed to pull down 
or remove the tappars. A 
The present sut was filed on 22nd 
September 1922, i.e, 8months after the 
cause of action arose. The special 
defence raised by the defendant that the 
lambardar had consented to his takin 
the two plots has been, held not proved. 
The, position, therefore, is that if one 
co-sharer out of several, assumes actual 
occupancy: of a portion of the joint 
property is he liable to be ousted from 
possession at the instance of the other 
co-sharer? In other:words the question 
reduces itself to this; whether one -co~ 
sharer has neba right to oust another 
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co-sharer from actual possession of what 
iš only a portion of the joint property. 


Bo far. as the plaintiffs’ right to joint 


possession is concerned the defendant 
doos not deny it and he has no objection 
to the decree for joint possession ‘being 
passed against him.’ What' he objected 
to was a ‘decree asking him to demolish 
the tappars constructed by him. The 
lower Appellate Court has ‘held that the 
tappars were raised by the defendant 
' before suit and that no objection was 
taken by the plaintiffs or other co-sharers 
to their construction and that they could 
not, theréfore, now insist „upon their 
demolition. The lower Appellate Court 
has.further found that plaintiffs have not 
alleged or proved any special damage or 
injury which would entitle them to 
insist upon the demolition of the tappars 
and that plaintiffs have also failed to take 
timely action for restraining the defend- 
ant from erecting the tappars. 
It is a matter of common knowledge 
that the granting of a decree for joint 
. possession is quite-ciscretionary with 
Dour If the lower Appellate Court 
after taking into consideration all the 
facts and the circumstances of the case 
has thought fit to refuse -a decree 
directing the defendant to pull down 
mhe erstructure, it is contended that 
his Court, sitting as a second . Appellate 
on ‘ought not to interfere in such a 
discretiona matter, unless ıt appeared 
that the eee Appellate Court has 
exercised its discretion arbitrarily which 
: would call, for such interference in 
second appeal. oe 
“ The ordinary rule seems to be that the 
co-owner ‘who has taken up the exclusive 


vecupaney should’ not be deprived of, 


such exclusive occupation except on very 
strong grounds. In Kes Patil v. Sakha- 
“ram (1) it was held that one co-sharer 
‘cannot sué another cosharer as a 
‘trespasser to oust him from land which 
‘belongs ~to .both- of them.  In' Sheo 
Narayan Lal v. Mahommed Abdul-Rafi 
Khan (2) it has been held that where an 
occupancy “tenant "éxecuted a alarm s 
(lease in favour of one of the co- 
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and died without leaving’ an- héi, ‘the 
co-shaier in ' possession, could. not be 
oysted by the lambardar in as much 
as he in his position as a co-sharer was 
entitled to possession .of land in'suit. In 
Dunjendra Narain Hoy v Purnendu 
Narain Roy (3) it was pointed ‘out that 
no inflexible rule of law that the sole 
occupation of a part of the joint estate 
by one co-owner inevitably implies an 
ouster of the other co-ownei can be 
laid. down, and further, that it could 
not be also. laid down: as a universal 
proposition of law that the erection of 
a substantial building by one co-owner 
upon a portion of a joint property with- 
out the assent of the ‘other co-owner, is 
conclusive evidence of ouster. What 
constitutes ouster in each particular case 
must, therefore, depend upon its special 
facta In Padamsing v ‘Bahadso Sao (4) 
Ismay, J. O., referred to Lala, Bishwam- 
barlal v. Rajaram (5) as an authority 
for the view that. wheie two parties 
were joint owners of land and one of ' 
them erected.a wall upon the land with- 
out obtaining the consent of his co-shêrer 
the Court could very well refuse to order 
demolition .of the wall in the absence of 
evidence to show that injury had been 
done to the co-tenant of s builder by 
‘its erection... 

In the casé before me there is a finding 
Dy the lower Appellate Court that ihe 
is neither plea’ nor proof of any 
injury or special damage having been 
caused to the plaintiffs. It appears that 
the tappars have been constructed at 
‘the cost of at least Rs. 150 as admitted 
"by the plaintiffs-& appellants in the lower 
Appellate Court. Finding that the defend- . 
ant was spending his money over the 
construction of the tapparsit was the 
plaintiffs’ duty to have objected to it, at 
the very outset, and thus prevented hint 
from making his outlay They could 
‘not remain quiescent, while defendant 
WBS- constructing an ex ive super- 
structure, for the heneficial enjoyment of 
“a portion of tbe joint property, Plaintiffs 
were bound to have made their election 
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PARTHASARADHI APPA RAO V.- MUHAMMAD ABDUL WAHEB, 


at the earliest opportunity; not having 
done so they induced by their conduct 
and in action a behef in the mind of 
the defendant that they have waived or 
abandoned their right. Under these 
circumstances I do not think this is a 
fit case for interference in second appeal 
in what. was a purely discretionary 
matter. I, therefore, decline to order the 
demolition of the tappars errected by 
"the defendant. 

I, therefore, dismiss the appeal with 
costs. The costs in the Courts below 
will be paid as already ordered. 

Ki 8. D. _ Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPBLLATB ORDER 
No 88 of 1922 
March 25, 1924 
Present:—Mr Justice Jackson 
MAHABOOB SARFRAZVANTHU 
Sri Rajah PARTHASARADHI 
APPA RAO BAHADUR ZAMINDAR 
GARU-—PLAINTIFF—ÀPPBLLANT. 


; versus 
Munshi MUHAMMAD ABDUL WAHEB ` 


SAEEB—DREFENDANT—RESPONDENT. 
Execution of decree—Iixecuting Court going behind 


decree—Endorsement not to proceed against par- 
treular property o rudgmeint debtor Enap 
An Executing Oourt cannot go behind deoree 


and rely on a collateral J 
superior Court, against the decree 
A decree holder 18 not estopped ien executing 
his decice against a pioperty merely because, on 
some pievious occasion agent endorsed on a 
notice of sale that perty need not be sold 
Sree Raja iat e propa Venkata Narastmha 


ent, even of a 


Na v Rav Yonkatappmak.: 54 Tn 54 Ind Oas 647, 
37M L.J 59lat ra Naganna 
«Nardu vy Ran rate 2 rarae “Gas 594, 45 


“MOL J 657, (1983) M W 
DATE E 0.) 187, ML Bom 
R. 1200, 18 L W 913; 46 M 895, $8 0. W.N 508, 
390 L J 312 (P O), referred to 
~ Appeal against the order, dated the 
27th February . 1922, of the District 
Court, Kistna, at Masulipatam, in A. 8. 
' No. 242 of 1991, preferred against an order, 
dated the 5th July 1921, of the Court 
of the Deputy Collector, Bhimavaram, 
„in Execution Petation No. 1046 of 1920, in 
Summary Suit No. 77 of 19137, ~- 


Mr. P. Venkataramana Row, for the 
Appellant. 

Mr. P Somasundaram, for the Re- 
spondent, e 


JUDGMENT.—This is an appeal. 
against the order of the Oourt of the, 
District Judge of Kistna at Masulipatam 
(in Appeal Suit No, 242 of 1921) referred" 
against the order passed in Execution 
Petition No. 1046 of 1920 in Summary 
Suit No. 77 of 1917 on the file of the 
Court of the Deputy Collector of Bhima- 
varam. 


The appellant is decree holder in 
Summary Suit No. 77 of 1917. A col- 
lateral High Court jidgment had decided 
that his judgment-debtor had never 
had possession of the property for the 
rent of which, the appellant has obtained 
a decree. Accordingly the lower Court 
held that the decree was supersed- 
ed following Sree Raja Bommadevara 
Venkata Narasimha Nayudu v. Ravi 
Venkatappiah (1). That ruling has now 
been reversed by the Privy Council in 
Bommadevara Naganna Nardu v. Ravi 
Venkatappiah (2) and the respondent no 
longer attacks the decree on this ground. 
The old principle stands good that an 
Executing Court cannot go behind the 
decree. ondent ‘contends, however, 
that the decree holder is estopped from 
executing: his decree against this par , 
ticular property, because on some 
previous occasion his agent endorsed on 
a notice of sale that the property need 
not be sold as there were other claim- 
ants to it. It is difficult to see how 
this could amount to estoppel, and the 
point was not apparently pressed in 
either of the lower Courts. -The judg; 
ment-debtor adduced no oral evidence 
and relied upon the rulingin Sree Rajah 
Bommadevara Venkata Narasimha , 
Nayudu v. Ravi Venkatappiah (1). 
persons other than the judgment-debtor 
have a right to the property, they have 
their usual remedies. 


Er J. 591 at p. 599 
(3) 76 Ind. Oas 594, 45 M.L. J 057, (1 
M W N BM, PLA T J 736, (1028) A L C 
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BIRBSH CHANDRA DAS V: HARI DASI BOSE. 
. I find that the decree is not invalidat- 
ed by the High*Court judgment in 
Second Appeal No. 1805 of 1916 ‘and 
order the Executing Court to restore it 
to file and proceed according to law", |` 
The parties will bear their own costà | 
Y. N, Y. ë Appeal allowed. 


' CALCUTTA, HIGH COURT. 
Crvin RULE No. 244 or 1924. : 
March 20, 1924 . - 
Present :—Mr. Justice Suhrawardy and 
Mr. Justice Graham 
BIRESH CHANDRA DAS AND, OTHERS 
— PETITIONERS 
versus 
Sm. HARI DASI BOSE AND oTHERS— 
Opposite Party 
Civil Procedure Code (Act V of 1908), s 115, 


«0 XLI,r 5—Deeree— Stay of execution—Applica- 
tion made long after appeal—Court, duty of— ' 


Remson 
Petitione: applied 

decree against which an appeal was pending, The 
application was dism by the Distnet Ju 
on the ground that the application was e 
very late Petitioner applied for revimon of the 
order :' 6 

: Held, (Graham, J disenting), that- the District 

udge did not give proper consideration to the 
matter and though he had jurisdiction over the 
, subject-matter he exercised 16 1n an irregular way , 
[p 130, col 3] 

. (2) that the Court had jurisdiction to mter- 
fere with the order in revision under section 115, 
Civil, Procedure Code, and the order was liable to 
be Bet aside [p 437, cols 1 & 2] 


< C. D M Hsndley v Joynarain Marwan, 54 Ind. 


Cas 439, 46 O 962, 240. W N 288, followed 

.Per Suhrawardy, J.— When an application is 
presented to a Court, ıt ıs ita duty to look mto the 
matter: to give its consideration to it and to come 
to decision on all the 


u course, 

i judicially exercised 

The rule contemplates that an application for 
stay of execution should be mado as soon as 

ni aftar tho fling of the appeal p 438, col d 

` Rule against an: order ol the Addi- 

tional, District Judge, Howrah, 


Pam moa s 


that discretion must’ 


Ce 454 
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for stay of execution of a 


485. 


: Babus  Brojolal Chuckerbutty and - ` 
Bwan Kumar Mukerji, for the Peti- ' 
tioners, 
- Babu Hart Charan’ Ganguly, for the 
Opposite Party. 
JUDGMENT. 
Suhrawardy, J.—This Rule is 
. directed against an order ofthe Addi- 
' tional. District Judge of Howrah re- 
jecting an application by the petitioners 
for stay of execution of & decree against 
which an appeal is pending ın that 
_Gourt. The suit was for joint posses- 
‘sion ofan 8-annas share in the property 
in dispute. It was decreed in the urt 
of first instance and the order passed 
' was” for the delivery of khas possession 
"to the plaintiffs. ' The petitioners are 


'" the'defendants and they have preferred 


. an appeal against that decree which 
is pending in the Court of the Addi- 
.tional District Judge of Howrah. The 
learned Judge passed the following, 
order on this ‘application: “Stay is 
opposed It is pointed out that the, 
suit was instituted in 1920 and not 
decreed until 1923 and that 94 months 
have elapsed between the filing of appeal 
and the petition for stay. In the circum- 
stances the petition is rejected ". 
This’ Rule has been issued on the 
ground that the learned Judge has 
acted with material irregularity in the 
, exercise of his jurisdiction inasmuch as 
he has not considered this application, 
on its merits but has based his judg- 
ment on two facts only, namely, that 
‘the suit was pending in the First Court; 
for about three years and in his Court 
for about 94 months ; 
With regard to the time taken in the 
Court of first instance, it is rightly, 
: argued, to my mind, that the defendants 


cannot be held responsible for it. The. `` 


conduct of the suit was inthe hands 
. of the plaintiffs, and no materal hag 
been placed either before the Judge 
‘or before us" for holding “that the de 
fendants were in any way responsible 
for the lengthening of-the proceedings 
in that Court. ANE i 
;'" With regard to the time during which 
the appeal was pending before the 
4learned Judge, it is not, in, the first 
instance; in excess of the ordinary period, 


id 
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'. generally taken up im, hearing appeals 


in the Courts below and, secondly, the 
execution was not applied for during 
this period. The petitioners have been 
deligent in presenting this petition. 
The execution was applied foron the 
15th of January 1924. Notices upon 
the petitioners were served ‘on the 29th 
of January and this application was 
presented on the 31st of January. It 
appears, therefore, that the materials 
upon which the learned Judge has based 
his order do not support it. : 

It is argued by the opposite party 
that this is a matter into which we 
have no jurisdiction to enter under sec- 
tion, 115 of the ‘Code of Civil Proce- 
dure and reference has been made to 
the well-known case of Amr Hassan 
Khan v. Sheo Baksh Singh (1) and to 
other cases that followed it It is not 
necessary to refer to the numerous de- 
cisions upon this point as every case 
.has been decided ‘on its own merits 
and the principles in the various cases 
have been invoked in order to support 
the decision in each case. I may refer, 
however, to ‘the last pronouncement of 
their ‘Lordships: of the Judicial Com- 
mittee of the Privy Council on this 
pomt in the case of Balakrishna 

dayar v. Vasudeva Atyar (2) Their 
Tordahipe there observe that section 
115 of the Civil Procedure Code con- 
cerns itself with questions of jurisdic- 
tion, namely, the refusal to exercise 
jurisdiction, the irregular exercise of it 
or the illegal assumption of it. The 
present case seems tome to be one of 
illegal exercise of jurisdiction. When 
a petitioner presents a petition before a 
Court, it is the duty of the Court—a duty 
which is cast upon it by the law of 
the land—to,look into the matter, to 
give its consideration to it and to come 
to decision on all'the materials that 
have been 'placed before it. If the 


gt v 
ka be 


A 261; 40M. 793, 16 
33 M.L 4. 80, 260. 

. 718, (1917) M W. N 628, . 
N.50, 11 Bur L. T.48 
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, necessary complications. 


"per 


Court does not do ga, though it’ may, 
have jurisdiction over the subject-matter 
of the litigation, it ‘fails to exercise. 
that JurisdicNon in a regular way, and 
m a case like that this Court as thé 
Court ‘of superintendence, has power to." 
interfere to set it right I will not: 
refer to the many cases in which this 
course has been adopted, but I will only 
make reference to the case of C. D. M. 
Hindley v. Joynarain Marwar (3) 

I would have felt considerable hesita- 
tion in interfering with the order of the 
lower Court, but I am greatly influenced 
by the fact that, on ‘the face of it, the 
execution. of the decree may cause great 
injury to the petitioners and create un- 
The sut, as 
I. have observed, is one ‘for declaration 
of the plaintiff's title to 8-annas of the 
property and for joint possession. The 
decree that has been: passed by the 
First Court is for khas possession. It 1s 
not for me to say whether the Court 
will stay execution in this case but it 
certainly raises a ‘point in favour of the 
petitioners in ‘support of their pees 
tion for a stay of execution my 
judgment, the learned Judge ‘did not 
not give proper consideration to this 
matter and, therefore, though he had 
jurisdiction over.the subject-matter, he 
exercised it man irregular way within 
the meaning of the Privy Council case to 
which I have referred. 

I would, therefore, make this Rule abso- 
lute, discharge the order of the lower 
Court and gend the case back to ‘that 
Court for a consideration of the peti- 
tioners’ application. ' j 

Graham, J.—I have the misfortune 
to differ from my learned brother, and 
I do so with great diffidence and reluc- 
tance. : 

We are invited' in this Rule, in the 
exercise of our revisional powers under 
section 115 of the Civil Procedure Code 
to set aside an order of the learned 
District Judge of Howrah rejecting an 
application for stay of execution of a ' 
decree pending appeal The order com- 
plained of, which is dated the 18th Feb- 
ruary 1924, is in the following terms: ' 


(8) 54 Ind. Cas, 430; 46 O. 962; 24 O, W, N. 268, ' 


\ 
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“Stay is opposed. It ‘is pointed out 
that the suit was, instituted ‘in 1920: 
and not decreed until 1923, and: that. 
P} months have elapsed between the 
- filing of appeal and the petition for stay 
In the circumstances, the petition 18 re- 
jected.” ` 
The grounds on which the order is 
assailed are, firstly, that the lower 
Court exercised its jurisdiction illegally 
and with material irregularity ın reject- 
ing the application for Stay of executior. 
of the decree pending the hearing oz 
the appeal, secondly, that. the lower 
Court exercised its jurisdiction illegally 
in rejecting the petitioner's application 
on the ground of delay masmuch as, 
under the circumstances of the case, no 
conceivable. delay, could be imputed to 
them, thirdly that the lowet Cour; 


upon the 


principle that it. was the duty 


of the appellants:to make an pod 


tion for stay immediately. after the fil- 
ing of the appeal even though the decree- 
holder had taken no: steps to execute 
the decree, fourthly, that there being 
no circumstances present which would 
justify the Court in rejecting the ap- 
plication for stay, the Court below exer- 
cised its jurisdiction... illegally and 
with; material irregularity m rejecting 
it on & wrong ground, fifthly, that the 
Court below looked atthe case from a 
wrong angle altogether and exercised 
its jumsdiction. illegally in fang to 
, Bdvert to the questions of law and fact 
which were necessary to, be decided in 
& case like this, sixthly that the Court 
below ou, ht to have held that thé 
plaintiffs being entitled under the decree 
onlyto the land and not to the house 
erected upon it the effect of execution 
of the decree would be to demolish 
the housé which was erected upon’ the 
suit land, and, lastly, that the Court 
below should.have held that the decres 
cannot be executed at this stage unless 
~ d land is demarcated by proper parti- 
on. 

The point for determination is whe- 
ther any case has been made out for our 
interference ex, TEN 

Now section 115 of the Civil Procedure 
Code: enables the High Court in a case 


" ` 
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committed an error of law in acting 


goo 
- the Oourt could properly refuse 


, 44: 


in which no appeal lies to call for thes 
record of any case, if the Court by’ 
“which the case was decided, appears 
to have exercised. a jurisdiction not’ 
‘vested ‘in it by law, orto have failed: 


. to exercise’ a jurisdiction so vested, or 


to have acted in the exercise of its 
jurisdiction illegally or with material 
laregularity. It is not claimed that the 
learned "Additional District Judge exer- 
cised a ‘jurisdiction not vested in-him 
by law,'ánd ıt is clear that he had 
jurisdiction to make the order in ques- 
tion. But it has been urged on behalf 
ofthe petitioners that he aeted illegally 
and with material irregularity in refus- 
ing to. grant a stay of execution by 
reason-of an erroneous view of the law, 
that the reasons given for such re- 
fusal are inadequate, and that in fact the 
learned Judge has not properly consider- 
ed the application. | 
In ‘my judgment, these contentions 
are without substance. In the first place 
it is to be observed that the power 
conferred by O. XLI, r. 5 of the 
‘Civil -Procedure Code upon RIDE 
Courts 18, discretionary, though of course 
that discretion must be judicially exe- 
cised. This Court will not, however, 
ordinarily interfere unless there has been. 
an &arbitrhry exercise of the discretio 
so conferred, or unless some other good 
round is made out for interference. 
he learned: Additional District Judge 
has given two reasons for reJecting the ' 
application, namely, first, that-the suit 
was instituted in 1920 and not decreed 
till 1923, and secondlv, that 94 months 
elapsed between the filing of the appeal 
and the filing of the application for 
stay. The first may not be good reason, 
since it is not clear that the petitioners 
were necessarily xesponsible for the 
delay in the disposal of the suit, ‘The 
second reason, however, namely the 
delay in making the application, is a 
ground and a.ground upon which 
to t 
a stay (Vide O XLI, r. 5 S (b) 
of the Civil Procedure Code) In re- 


' gard to this, however, it has been urged 
Dy 


the learned Vakıl for the petitioners 
: that, in point of fact, no delay could 
. be mputed “to them, inasmuch as' the 


438^ 


2 plication for execution was made on 
e 15th of January, and, upon notice 
' thereof being served upon them on 
the 29th of January, they ımmediately 
‘applied on the 31st of January, that 
is to say, two davs later, 
execution. The argument appears to 
be that the petitioners were not bound 
to apply for a stay until execution was 
applied for, that it would have been 
premature for them to do so, and that 
in the circumstances there cannot be 
said to have been any delay in making 
the application 
It seems to me to beopen to doubt 
whether this is a correct view of the 
matter. Rule 5 of O. XLI says that 
an appeal shall not of itself operate 
as a stay of proceedings under a decree, 
but the Appellate Court may for suffi- 
cient cause order stay of execution, and, 
then sub-section (3) D goes on tolay 
down that no order for a stay shall be 
made " unless the Court m Eg it 18 
satisfied that the ‘application has been 
made without unreasonable delay." The 


Rule, therefore would appear to contem-, 


plate that an appheation for stay of 
execution should be made ns soon as 
possible ‘after the filing of the appeal. 
Nor does there seem to be anything un- 
Teasonable in this view. When once 
the decree has been passed it may be 
fairly presumed that sooner or later it 
will be put into execution, and an ap- 
plication to that end may be made, at 
any time so that the appellant, if he 
wants astay of execution, should make 
his appheation at as early a stage as 
possible 
1 lants allowed 9} months to elapse 

before applying for a stay. 
' , In rejecting the application it cannot, 
Jin my opinion, be said that the learned 
Additional District Judge has exercised 

a jurisdiction not vested in him by law, 
.or that he has acted in the exercise of 


his jurisdiction illegally, or with mate- ' 


rial irregularity. There cannot be any 
doubt that he had jurisdiction to decide 
the matter and he did decide it Whe- 
ther he decided it rightly or wrongly 


seems to me to bè beside the point. The ' 


rinciple applicable to such cases has 
"ean. laid down in numerous reported 


1 
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KUPFUSAMI GOUNDAN V. MARIMUTHU GOUNDAN. 


for a stay of. 


In this particular instance the "^ 


"[1994 


decisions of the Oourte: Amir Hassan’ ^ 
Khan v. Sheo Baksh Singh (1). Shew. 
Prosad v. Ram Chunder (4), Ram Singh 
v Sahg” Ram (5), Amritrao Krishna . 
Deshpande v Balkrishna Ganesh Amra-, 
purkar(6), and Madhavrao Ganesh 
v. Gulabbhai Lallubhat (7). ether. 
the learned Additional District Judge 
came to right decision or not to bé 
acted within his jurisdiction, and, even’ 
if we have the power to revise the 
order, as I think we undoubtedly have, 
there is, in my opinion, no sufficient 
ground for interference. 

For these reasons I would discharge 


‘the Rule. 


Suhrawardy, J indes section 36 
of the Letters Patent my judgment, as 
that of the Senior Judge, should pre- 
vail The Rule is made absolute, the 
order of the lower Court is set aside 
and the case remanded to that Court 
for consideration of the petitioners’ 
application. Costs will abide the result, 
hearing fee one gold mohur. 

. Let the record be sent down at once. 


K 8,5. Rule made absolute 

23 Ind Cas 977, 41 C 323 

5) 28 A 84, A. WN (1005) 195,24 LI, 
Ng) 321 


e ) 11 B 488, 8 Ind 
7) 33 B 177, 1? Ind De (N R) 116, 


MADRAS HIGH COURT. 
OrvIL APPRAL No. 139 oF 1921. 
: July 22, 1924. 

Present :—Mr. Charlea Gordon 
= Spencer, Officiating Chief Justice, 
Justice Srinivasa Iyengar. ' 

KUPPUBSAMI GOUNDAN AND ANOTHER . 
(MINOR) REPRBSENTED BY NEXT FRIEND 
T. MANIKA GOUNDAN— 
PLAINTIFF8—À PPBLLANTS 


i versus 
MARIMUTHU GOUNDAN AND 
OTHERS—DREFENDANTS Nos. 1 To 3 AND 
5 TO 9 RESPONDENTS Nos. 1 ro 8. 
Provincial wency Act (III of 1907), 9 
(1) 16—Hindu Law—Jot p Eun | ad. 
pidacated wmsolvent—Sons’ interest whether vests n 
Official Recetver—Nature of, father's | powers—Syut 
by sons-for partition—Deoree, nature of... - 
re. $ i 


m Oze. " 
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On the adjudication as an insolvent of an 
‘undivided Hindu father what, ın -addition to his 
interest, vests in the @fficial iver 18 not only 


the power to d of the sons' shares for the 
sakehe of debta which are neither 
illegal nor immoral but the en$he property in- 


EAE of the abares of the sons therein [p. 441, 


co ‘ 
The Official Assignee of Madras v Ramachandra 
Atyar, 68 Ind. Cas 899, 46 M. 54, 16L W 558, 
(1099) M W. N. 653, 43 M L J. 569, (102 A LR 
M 55; not followed 4 
ngayya Chetty v. Thentkachalla Mudali, 19 
M 74, 6 ind Deo (N 8.) 757, Nunna Brahmayya 
Betti v Chidaraboywna, 26 M 214, F 
Motchand v. Motichand Harruckchand, 7 B. 
438, 8 Ind. Jur 83, 4 Ind Deo (N 8) 204, Behari 
Lal y Sat Naran, 60 Ind Cas 480, 3 L. 329, (1923) 


such vesting conditional, contingent 
u or proportionato tothe debts of the father 
which are neither illegal nor immoral [p 442, 
col 2 s 
Lad property, however, so vests only for the par- 
poss of enabling the Receiver to exercise the power 
of sale which the father had of disposing of the 
property for discharge of debts of an unobjection- 
able character The sons, therefore, can in proper 
proceedings require to have it determined in 
respect of which debts such power can be 
and in respect of which not, and to 

have made over’to them what 18 left after the 
administration of the insolvent's estate and the 
due exercise of the 
carver [p 242, col 2, 


illegali 
Bhould a 
me status from the,father, only the actual division 
by metes and bounds and the pasang of the, 
final decree must be deferred till the completfon 
of the administration of the estate and ita divest- 
ment from the hands of the Official Recerver ip. 
441, cols 1 & 3] " 

Per Srintvasa durum J —The power of a 
father to dispose of his sons' shares also, for the, 

yment ofhis debts 18 not in the nature of a 
atent power which comes into existence on the 
coming into existence of certain conditions pre- 
cedent but a’ potential power over the entire 
property exercisable by him validly, subject orly 
tothe sons successfully questioning the same in 
[p 442, col 2] 

the interest in the Official 
du father’s insolvency must be 
iegarded as in the nature of a trust foi the 
exercise ofthe father’s power of dis of the 
family property-for his antecedent debts on the 
one hand and on the other for the ascertainment 
and delivery over to the sons of the remainder of 
the property, ifany. (p 443, col 1] [ 


Appeal against the decree of the Oourt 
of the First- Additional Subordinate 
Judge, Coimbatore, in Original Suit No. 
40 of 1919, (Original Suit No, 24 of 1917 


t 


CASES. | c5... 489 


Lam 
vya’, 


on the file of the Court of the Subordinate 
Judge, Coimbatore). 

Mr. T. R. Ramachandra Iyer, for the 
Appellants, ' i 

Mr. T. M. Krishnaswami Iyer, for the 


Respondents. 


, JUDGMENT. . 

Spencer, offg. C. J.—The two 
parus who are minors represented 

y their mother, brought a suit to obtain 
a partition from their father, the first 
defendant. “They made their father's 
step-mother (defendant No. 2) and her 
daughter, (defendant No. 3) -and their 
father’s uncle (defendant No 7) and two 
mortgagee-creditors of their father, 
defendants Noe. 4 and 5 and two mort- 

reditors of defendant No. 7 
defendants Nos. 8 and 9) parties to the 
Suit. Tha plaintiff's father was adjudicat- 
ed an insolvent on December 19th, 1916, 
and this suit was instituted om March 
2nd, 1917, after the first defendant had 
become an insolvent in law. The Sub- 
ordinate Judge dismissed the suit on the 
ground that the suit was not main- 
tainable after the plaintiffs. father had 
become insolvent. He refused to give 
the, plaintiffs an opportunity of proving 
that the mortgage-bonds in favour of 
defendants Nos. 4 and 5 were executed 
to secure debts not binding on the 
plaintiffs: on account of the immorality 
of their father, on .the ground that this 
matter was res judicata owing ‘to the 
finding in the previous suits Original 
Suits Nos 13 and 14 of 1917 on the file of 
the Sub-Court of Coimbatore, which were 
suits hrought by those mo gees as 
plaintiffs. in which the Court found that 
the plaint debts'had not been proved 
to be not binding on these plaintiffs, 
who were defendants Nos. 2 and 3 in 
those suits. , 

The first point argued is that the 
Subordinate Judge was wrong in regard- 
ing the decision in the prior suits as 
ves judicata, It is clear from’ the judg-: 
ment of the High Oourt in Appeal 
No. 356 of 1919 that the plaintiffs aban- 
doned their rights to claim a mortgage- 
decree against these defendants in these 
suits. .The defendants against whom 
the suit had been dismissed had no 
right of appeal upon the finding ‘as to 


+ 
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the nature ofthe debts and,” therefore, ` over which the Sd ang Bek has a. 
this question was not finally decided as ‘disposing power which he may exercise 
‘between the opposing parties tothe suit. .forhis own benefit It has been , laid 
The lower Court must, therefore, take the down bya Full Bench.in In ‘re Balu- 
suit back on its file and decide issue No. 1 ‘sawmy- Ayyar* (1) that an Official Assignee 
upon such evidence as may be adduced 'etànding in the shoes of an insolvent’ 
on either side, father can alienate family ‘property to 
The main point upon which we heve pay his'antecedent debts provided that 

.heard ar ents in this appeal ıs -those debts are not tainted with-illegality 
"whether e whole estate of which the or imorality In Oficial Assignee. o 
‘first defendant. was Manager, vested in Madrasv Ramachandra Atyar (2) a Bench 
‘the Offtial Receiver upon the first de- ofthis Court to which the Schwabe, O. J., 
'fendant's adjudication as an insolvent. ‘and Courts-Trotter, J, were parties 
Mr Ramachandra Iyer tried to pursuade held that the interest of the sons does 
‘us that it was a condition precedent to ‘not vest in the Official Assignee by reason 
‘the Official Receiver exercising the ‘of the adjudication although it would 
father's power to sell the joint estate for be competent to him to deal with their 
the discharge ofhis debts that those debts ‘shares if the debts of-the insolvent were 
‘should be neither illegal nor immoral. ofsuch a nature as to be binding on their 
Section 16 of the Provincial Insolvency interest At the hearing of that case 
Act IM of 1907 declares that upon ‘the learned Advocate-General conceded 
‘the making of an order of adjudication, (I think erroneoualy), that the sons’ 
the whole of the property of the insolvent shares did not vest in the Official As 
shall vest in-the Receiver and that during ‘signee and their Lordships adopted what 
‘the pendency of the insolvency proceed- ‘he conceded as being the correct law 
ings, no creditor shall have any remedy upon the point But the decision is one 
against the person or property of the under the Presidency Towns Insolvency 
insolvent in respect of the debt or com- Act, and having egard to the manner in 
mence any suit or other legal proceedings which the case was disposed of, should 
except with the leave of the Court not be treated as a ruling on a point 
Section 2, clause (e) defines ‘property’ as . which was not necessary for the decision 
including any property over which or of the case. So long ago as 1895 Subra- 
the profits of which any person hasa mania Iyer, J, decided in Rangayya 
disposing power which he may exercise Chetty v Theni Kachalla Mudah (3) that 
‘for his own benefit. Now there is no- after the making ofa vesting order, the 
thing 1n these provisions to indicate that Official Assignee had power to transfer 
‘the vesting of the property wil depend not only the shares of the insolvent but 
upon the nature of the debts Therefore, also those of his co-pareeners provided 
'thereis no condition precedent to the that the debts were shown to have been 
vesting of the property and it may be incurred for purposes binding upon 
ascertained-whether the debts were in- them. This decision was followed in 
«curred for illegal or immoral purposes Nunna Brahmayya Setti v. Chidaraboyina 
in proceedings either before or after the e quoting the opinion of Latham, J, in 
adjudication. The argument that what akwchand | Motichand v. Motwhand 
vests in the Official iver, where the  Harrukchand (5), although  Bashyam 
interest of undivided members ofa joint Ayyangar, J., wasinclined to treat the 
i family ie concerned 18 not the property « E E E Be 
itaelf but only a power exercisable over 

that property is, ın my opinion, not sound. ` aie J. 86, 194] M. W N 94, (I) A I R a 
-The definition in section 2, clause (e) cor- (2) 68 Ind Cas 899, 46M 51, 16 L W 
-responds to the provision in section: 266 1922) M W N 658, 43 M. L J. 580, (1923) A. P 
:ofthe Civil Procedure Code of'1882, 1 
-O XXI, r 60 of the Civil Procedure 6) OM gi P4 Des e) 151. 
«(Code of 1908) by which a creditor may ) 1B. 438, 8 Ind, Jur, 93; 4 Ind Dec, (N &) 
(attach in execution all saleable property . 294, < : - 


Dy 


"Nol, BBY ° 


* Official Assignée's “powers as: derived 
- from section 30 qf the Indian Insolvency’ 


* Act, which deals with powers rather than 


- from section 7 which deals with: property. 


A Full Bench of the Laltore ‘Court has 
definitely decided upon this point' in 


, Behar Lal v. Sat Nararn (6) that on ‘the 


insolvency ofa Hindu father governed by 
Mitakshara Law not only his own interest 


: in the joint family estate-vests in the 


Official Assignee but also his sons’ in- 
interests which ‘must be treated as the 
property. of the father so far as the Off- 
cial Assignee is concerned. I am respect- 
fully inclined to adopt that decision as a 


- correct statement of the law. An unre- 


ported decision in Oivil Miscellansous 
Appeal No.110 of 191%by Krishnan, J.and 


: myself was to the same effect viz. that 


‘the property which vested in the Re 


. ceiver upon the adjudication of the pas 


- ment-debtor 


as an insolvent ‘included 


- all property over which he had 'a dis^ 


4 posing power which he might exercise 


r hisown benefit Ithink that Sanyasi 
Charan .Mondal v. Asutosh Ghose (T) 
which was quoted to us in. the arguments 
has no bearing on this question, a8 what 


. was dealt with 1n that case was the power 


.of a Receiver to deal with 


einterests of 
a minor who had not been adjudicated 
as an insolvent in a partnership property, 
upon, which different considerations rom 


“those applying to co-parcenerships apply. 


"Ib is clear that the present suit 18 not 
barred by the adjudication of the first de- 
fendant asan insolvent and the lower Court 
should not have dismissed it on that 


: ground. The plaintifis may reasonably 


wish to protect themselves agains:.the 


` father contracting further debts on the 


security of the joint family property and 
their only means of protecting themselves 


„ia [mde Sama Rao v. Firm of Marwadi 


+ Vajnpn (8) by becoming divided The 


, suit must, therefore, be remanded fo? 1e-, 
trial on the issue relating to illegality or 


immorality ,of the ‘debts incurred in 


. favour of the 4th and 5th ‘defendants and 


(8) 60 Ind’ Cas. 488, 31, 399, (1923A I R. 
1 


) 

T) 26 Inä. Cas 836, 420 225 

8) 71 Ind Oas 153, 46M. 64. at p 60, (1022) M 
wk. 708,43 M.L J 745, (1923) A. I'R. (M) 38, 
32 M. Lr T.9, 17 L, W. 061, ^.^ ers 
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‘for declaring the plaintiffs separate from , 
their father in status and fixing the 
‘amount of the shares to, which they are 
entitled. As the property has vested in 
the Official Receiver, it will be impos 
sible to effect a division by metes ,and 
‘bounds until the administration of the 
estate is completed The passing of thé 
final decree must, therefore, be deferred 
-pending the divestment of the estate 
from the hands of -the. Official Receiver. 
The Official Receiver, will get his costs of 
opposing this appeal out ‘of the.insolvent 
first defendant's estate. Tlie costs of the 
“other parties to the suit in the lower 
Oourt and in the appeal will abide and 
be provided for, in the, final decree. : 
Srinivasa Iyengar, J.—I agree 
with my'Lord the Officiating Chief Justice 
in the order made by him. Having rée- 
‘gard however to the very important 
nature of the questions raised in this ap- 
peal I feel constrained to add some obser- 
‘vations of my own. The main question 
is whether on the* adjudication of an un- 
divided Hindu father what vests in the 
Official Receiver is only the power to dis- 
pose ofthe sons’ shares for the satisfac- 
tion of the debts which are neither ‘illegal 
nor immoral or the entire property in- 
clusive of the shares of the sons therein: 
The decision in Official Assignee of Mad-. 
ras v Ramachandra Atyar (2) though it 
related to an insolvency under the Presi-. 
dency Towns Insolvency Act; proceeded 
ona construction and consideration of 
language identical’ in the Presidency 
Towns Insolvency Act and the Provincial 
Insolvency Act. Itis true that the de. 
cision of the learned Judges seems to be 
‘based on.the concession made by the. 
learned Advocate-General at the very 
opening of his argument. It is also true 
that the definition of ‘property’ contained’ 
in section 2, clause (e) of the Act was not 
referred to orits effect on the question: 
before the Court considered a 
However, personally speaking in view | 
of the very definite statement of the 
law set out in the said judgment, T 
should have been disposed to consider 
the matter of sufficient importance to 
, deem -a' reference . to the -Full Ben 
necessary in the -matter. But in vie 
‘of the intimation by my: Lord-the Officiay? 
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KUPPUSAMI GOUNDAN V., MARIMUTHU GOUNDAN, 
* ing Ohief Justice in a matter which is 


essentially one of etiquette, I felt bound 
not to disagree with his decision that it 
is not necessary to make any such re- 
ference. ; 

The expression ‘property’ over which 
or the profits of which any person has 
& disposing power which he may exer- 
cise for his own benefit is by no 


. Means easy to construe. It cannot, of 


course, be said that a father who exer- 
cises the power of sale over the joint 
property in which his sons have also a 
vested interest for the payment of 
antecedent debts of his, is not exercis- 
ing the power of sale for his own bene- 
fit because though primarily the benefit 
accruing from the sale is the credi- 
tors,’ still the freedom from liability for 
a personal debt is undoubtedly benefit 
of the kind contemplated But the power 
of sale possessed by the father under the 
Hindu Law is not- an absolute power' of 
sale, and it is possible to regard the 
power as argued by Mr, T R. Rama- 
chandra Iver the learned Vakil for the 
appellant, as conditional upon the exist- 
ence of antecedent debts and the re- 
quisite that such debts should not have 
been contracted for illegal or immoral 
purposes, 

Were the matter res integra, one 
would have been inclined to avoid the 
monstrous result that the family estate 
including the sons’ shares should vest in 
the Official Receiver or Assignee on the 
insolvency of the father by holding that 
the father's power being merely condi- 
tional, the vesting of the properly in the 
Official Receiver or Assignee both in 
quantity and quality would only be such 


as to tantamount to a vesting merely of ' 


the bare power, as held in the case 
of Official Asngnee of Madras v. 
Ramachandra -Aiyar + (2). But the 
expresson ‘property’ over which or the 
profits of which any person has a dis- 
posing power which he may exercise 
for his own benefit, was by no means 
new to the Indian Legislature and has 
been bodily copied from section 266 of 
the Civil Procedure Code of 1882. 
Remembering that the Provincial Law 
of Insolvency is a development of .the 
old Law of Oivil Procedure, it seems to 


'gons vests 


me that we are bound to construe tha* 
expression in the same manner as it has 
been construed by Courts ım India for' 
& long time beginning at any rate with 
the case of Jagabhai Talubhat vy. Vijbhu~ 
khandas Jagjwandas (9). That case and 
the numerous cases that followed it ' 
have proceeded on the basis that the 
power of a father to dispose of his gong! 
shares also, for the payment of his 
debts was not in the nature ofa latent 
power which came into existence on the 
coming into existence of certain conditions 
precedent but a potential power over 
the entire property exercisable by him 
validly, subject only to the sons success- 
fully questioning the same in proper 
roceedin ` 


P gs. 

It ig, therefore, impossible to hold that^ 
when the property of the insolvent is 
said to vest in the Court or the Official 
Receiver and property is, defined to in- 
clude all property over which the insol- 
!vent hes a disposing power, what so 
vests is not the entire property itself 
inclusive of the shares of the sons there- 
in but only the power of disposal which 
a father has. 


There would also be enormous difficul- 
ties of a practical nature in holding that 
the power of a father isonly a condi- 
tional power and that the vesting is con- 
tingent upon or proportionate to the debts 
of the father which are neither illegal 
nor immoral But though the entire 
property inclusive of the shares of the 
in the Official Receiver or 
Assignee, itis clear that it so vests for 
the purpose- of enabling him to exercise 
the power of sale which the father had of 
disposing of the property for the dis- 
charge of debts of an unobjectionable 
character, and it follows therefrom that 
the sons can, in proper proceedings, re- 
quire to have it determined in respect of 
which debts such power can be exercised 
and in respect of which not. And it also 
follows that the sons can in proper time 
require that what is left over after the 
administration of the insolvent's estate 
and the due exercise of the powers by 
the Official Receiver or Assignee should 
be made over to them 


(9) 11 B 37, 6 Ind, Dec, (5,3) 34, . 


` 


' became vested 


^ 
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The proper way, it seems to me, of, re- 


garding the vesting so faras the sons: 


are concerned would be to regard it as 
in the nature of a trust for the exercise 
of the father's power of slisposal of the 
family property for his antecedent dabts 
on the ‘one hand and on the other for 
the ascertainment and delivery over to the 
sons of the remainder ofthe property, 
if any. i ] 
Iam not at all sure whether it ought 


not to be held that on the mere making . 


of a vesting order by a Court as regards 


the father or as for that matter, another' 


co-parcener of the joint family the ın- 


| determinate share possessed by the co-par- 


cener becoming defined and definite,there 
is not: brought about in law a status of 
Bei between him -on the one 

d and the other co-parceners on’ the 
other. 
be no doubt at any rate that the sons are 
at least entitled to have the status of 
division: declared and further io have 
their rights fo the residue of the property, 
if any, ascertained declared and doczeed. 


: The lower Court was, therefore, wrong in 


dismissing'the plaintiffs’ suit entirely on 
the mere ground that the plaintiffs' shares 
in the Official Receiver 
ana iot therefore the plaintiffs had no 
cause of action whatever 

‘As regards the other question, namely, 
whether ‘the finding ın the previous suit 
by ‘the creditors that the debts were 
neither illegal nor immoral operates as res 
judicata in the, present suit, I agree that 
it is not a case in which the rule of res 


, judicata applies. In the case of Midna- 


pore Zemindari Co, Ltd. v. Naresh Narain 
Roy (10), their Lordships of the Judicial 
Committee held thatthe finding against the 
occupancy right claimed by tenants in 
a suit against them which was dismissed 


as premature should not operate as res . 


judicata in a subsequent suit, and the 


ground of decision is that in the former ' 


suit the tenants had no occasion z0 go 
further as to the finding against them 
If ıt should be necessary to bring the 


case within the terms of section 11, Civil 


Procedure Code, I should be disposed to 


(10) G4 Ind Cas 231, 480 480; 14L W 205 
30M.L 1.270, (1022) A LR (2.0) 241, 431 A 
49 P,Q). E 


However that may be, there can” 
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regard it not as a case in which there.has 
been no final decision but as a case in" 
which the issue was not substantially 
in issue between the parties in the pre- 
vious guit for the reason that though 
directly and substantially in issue at 
one stage it ceased to be substantiall 

in issue on the finding of the Court wit. 


.regard'to another issue which was suff- 
‘cient to dispose. of the case. 


I, therefore, agree that the appeal 
should be allowed and that the plaint- 
‘iffs’ suit should be restored and remand- 
ed on the terms set out in the judg- 
ment of my Lord the Officiating Chief 
‘Justice 


Y.N. Y Appeal allowed. 
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OUDH JUDICIAL COMMIS- . 
SIONER’S COURT. 

8 cox p OIL APPBAL No. 94 or 1923. 

, August 18, 1924. s 
Present: —Mr. Dalal, J. C. 
‘BALA DIN (DEAD THROUGH LEGAL 
REPRESENTATIVE GAJADHAR PRASAD) 

i — PLAINTIFE— APPBLLANT 
vETSUS 7 
AJUDHIA AND oTHERS—DEFENDANTS— 
RESPONDENTS. 

Oud Rent Act (XXII of 1886), s 108, cl (10)— 
Muafldar becoming wnder-proprietor—Illeqal eject- 
ment—-Recovery of Interest of muafidar, 
whether asngnable—Transferee of mundi r1ghts, 
position of 

A muafdar who has attained the position. of an 
under-piopneto: under section 107 H, Oudh Rent 
Act, can gue his landlord for recovery of possession 
ag an under-propmretor on his ejectment without 
any process af law [p 444, coL 1] 

e interest of a muafidar being untraneferable, 
a transfere of such interest does not acquire such 
a paes he can enforce ına Civil Court [p 444, 
” kaja Suraj ` BakAgh Singh v Baldeo Bahari, 53 
Ind. Cas 459,60 L J 490, 92 0 C 188,1 UP 
L R (O) 83, referred to. 

Second appeal against the decree. of 
the Subordinate Judge, Unao, dated the 
8th December 1922, in an appeal 

referred ngainst that of the Munsif, 

orth Unao, dated the 3rd October 1922 


St; G Jackson, for the Appellant, ' 


Mr S D Stnha, for Respondents Nos; 
1 and 2, : 


‘444 
BALA DIN V. AJUDHIA, 
JUDGMENT.—In my, opinion in- 
* justice has been done to the, plaintiff- 
appellant by reason of the order passed 
-by the Assistant Collector on 20th 
’ February 1922. The plaintiff is the 
purchaser ofmuafi land from certain 
muafidars, Hesued those muafidars and 
the zemindars Ajudhia and Arjun for 
possession of one plot out of several pur- 
chased by him. The zemindars contested 
the, suit and not the transferors. The 
-plaintiff went to the Revenue Court 
on the ground that he was really the 
transferee of under-proprietary rights 
in the plot in suit, that he had been 
illegally ejected by the zemindars and 
that, therefore, he was entitled to posses- 
sion under section 108 (10) of the Rent 
Act XXII of 1886 He correctly chose his 
Court and was entitled to relief if his 
allegations were correct. Under certain 
circumstances stated in Chapter VII-A 
a muafidar assumes the position of an 
under-proprietor under section 107-H. 
If a muafidar has attained that position 
he cannot be summarily rejected by 
the proprietor without any redress, 
simply on the ground that the 
' gemindar himself had not applied for 
resumption. of muaft and in such a 
suit the muafidar had not obtained the 
declaration of under-proprietary title. 
In my opinion a, muafidar who has 
attained thé position of an under-pro- 
prietor under section 107-H can sue 
his landlord for recovery of possession 
as an under-proprietor on his eject- 
ment without. any process of law The 
learned Assistant Collector rightly took 
this view &nd proceeded to decide the 
question whether the plaintiff had 
attained the position of an under-pro- 
rietor or not. The fault he made was 
in the order which he passed. When 
he decided that the plaintiff had not 
attained the position of an under-pro- 
prietor he ought to _ have dismissed 
the suit for possession, giving the 
plaintiff an opportunity to appeal to 
the District Court against the adverse 
finding of under-proprietary possession 
In the Revenue Oourt the plaintiff took 
up the correct position that as a 
muafidar he could not sue in the 
Qivil Court because he was a transferee 
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of the right and a muafi right 
cannot be transferred, After this ad-, 
mission it was wrong of the Assist- 
ant Collector. to return .the plait 
to the plaintiffoto be presented tothe 
Oivil Court I shall not bind the plaint- 
iff, to thé admission made by his 
Pleader in ‘the Orvil Court that he ^" 
did not claim possession as,an under- , 
proprietor. The Pleader appears to have 
made such an admission because he ` 
knew that a Civil Couit could not decide 
the question of the ejectment of an` 
under-proprietor.. When the suit, was 
tried by the Civil Court of the Munsif of 
Unao (North) ıt was rightly held that’ 
the plaintiff as transferee of muafi 
nght did not acquire such a title as 
he could enforce in a, Civil Court.” 
This point of law can no longer be, 
disputed. A judgment of this Courtin 
Raja Suraj Bakhsh Singh v. Baldeo Bihar’ 
(1) is based on earlier décisions of this, 
Court, The present appeal from the,decree 
of the Civil Court dismissing the plaint- 
iff's suit cannot succeed. nfortunate- 
ly an appeal from the decree of the. 
Assistant Collector would not lie to 
the District Judge even where a ques- 
tion of proprietary title is decided so 
it is not possible to help the applicant 
though, in my ‘opinion, the order of the, 
Assistant Collector was incorrect and 
he ought in reality to have dismissed 
the suit If this Court had jurisdic 
tion to interfere I would have remitted ` 
the matter back to the Assistant Collec- 
tor to pass a proper decree. ' 
Under the circumstances of the pre- 
sent case Iam not in.& position to 
help. the plaintiff-appellant, -His appeal 
is dismissed but I make no order as 


Appeal, dismisséd. 


1) 53 Ind Cas 459,6 O L J 490,22 O O. 188, 
PLR (0)83 
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MADRAS HIGH COURT. 
, FULL BENCH. 
Crry Otvin Court APPRAL No. 40 or 1922, 
- April 7, 1924. 
Present :—Sir Victor Murray. Ooutts- 
~ Trotter, Kr, Chief Justice, 
Mr. Justice Ramesam and 
Mr Justice Wallace. 
©. DORAIVELU MUDALIAR, 
TRUSTER AND DHARAMKARTHA ' 
or APPARSWAMI TEMPLE, 
MYLAPORE—PLAINTIFE— 
APPHLLANT 


versus i 
NATESA GRAMANI AND OTHERS— 
DEFENDANTS Nos 1, 5,6 AND 
RESPONDENTS. 
' Madras City Tenants’ Protection Act (III of 
tee pandori Idol—Con- 


Section 9 of the M Madras City Tenants’ Protection 
Act apples to- landlords who hold their lancs as 
trustees of a religious institution [p 449, col 2] 

. Parthasaroth: Atyangar v Dorawams Nateker, 
72.Ind Oas 826, 46 M. ,4M LJ 91, (1023) 
M W N 148, 1993) A. I E (AI) 308, overruled 

Per Coutti- er, C J —It 18 wrong to seek to 
control a Statute, which is'obviously intended to 
overrule the o law, by general conmderations 
imported from the du Law m cds is called 
the Common Law of India [p 449, col 2] 

Per Ramesam, J —An idol of a temple can be a 
landlord within the definition of the ‘term "land-. 
lord" in section! 2, sub-section o Madras Olity 
Pope! Proioton "Aot [p 490, col 1] 


e Mo against the decree of the Oity 
Civil Court, Madras, in Original Buit 
No. 475 of 1921. 

This appeal came on for hearing on. 
the 18th Febru 1924, and having 
stood over for consideration till the 28th 
February 1924, the Court (Phillipa and 
Odgers, JJ.) made the following . 


ORDER OF REFERENCE TO A 
FULL BENCH. i 
Phillips, J.—This is an appeal 
against an order under section 9 of the 
Madras City Tenants’ Protection Act, 
1922, Act . of 1922, by which the 
tenant in this suit has ‘been allowed to 
purchase the land on which he has built 
o superstructure aba price fixed by the 
urt. 


There are a large.number of connected 
'"uits and the question at issue 18 one 
that involves. the rights of a ree 
number of tenants in Madras City i. 
whether Act. II] of 1922 applies to kampih 


` 
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trustees who are landlords of land in’: 
the ‘City of Madras. The appellant is 
the trustee of the Apparswami temple 
and in the appeal he has raised certain 
minor pleas which have no great force. 
In the first place, it is pleaded ‘that the 
agreement to purchase the land at & 
rice to be fixed by the Court was made 
eters the Act had come into force and 
that the a ent was not.an agreement 
to abide by the terms of the Act but 
was only an agieement to have a Com- 
missioner appointed for valuing the 
land. It is clear, however, that the 
agreement was y more than a mere 
agreement to have the land valued, for 
unless the landlord had agreed to accept 
the provisions of section 9 ‘of the Act, 
ho purpose could have been served by 
having the land valued. It is clear that 
he did consent’ to the particular proce- 
dure being adopted’ and he is now bound 
by that agreement unless 16 is void for 
other reasons. There is also no force in 
the contention that a written application 
should have bean presented under 
section 9. The Act does not specifically 
provide for a written application, nor 
have we any proof that no such written, 
application was filed. 


The main point on which the a appellant 


relies is the plea that the Act.does not 
apply to trustees of temples .and in this 


,he is supported by tho judgment in 
' Parthasarathi Atyangar v 


oraisami 
Narcker (1) which clearly is in-his AUS 
I have had the advantage of readin 
learned brother's judgment and’ ‘with all 
respect. think with him that that Kn 
is open to guestion. It isa matter of 
some importance, for this Act was passed 
“for the protection of tenants in Madras 
who had constructed buildings on others’ 
lands in the hopê that they, would not 
be evicted so long 88 they paid a fair 
rent for the land," and we are given to 
understand that, if the ruling in. Partha- 
sarathi Aiyangar : v. Doraisami Naacker 
(1) is correct, a very large number, of 
tenants who hold under temple trustees 
will be deprived,of the benefits of the 
Act, and unless it "HEY to hold 
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. that an Act which was. expressly designed 
for their benefit has failed in securing 
its object, I would he inclined to hold 
otherwise, notwithstanding that an opin- 
ion has been expressed to the contrary. 
I, therefore, agree that the’ question 
ought to be referred for the decision of a 
Full Bench. The arguments of Spencer 
and Venkatasubba Rao, JJ., proceed 
mainly on an interpretation of the 
Explanation to section 9 which runs as 
follows —‘‘*Land’ means the interest 
of the ‘landlord in the land and all other 
interests which he can convey under any 
power,” and they have come to tbe 
conclusion that a trustee has no power 
to convey the land except for the benefit 
of the institution or for necessity. With 
All respect, it appears to me that this 
explanation cannot bear this interpreta- 
tion. The Explanation relates to the word 
“land” as used in section 9 alone, because 
in section 2 (2) there is another definition 
of "lind" In section 9 we find the 
following sentences containing the word 
“land ":—"the landlord shall be directed 
to sell the land for & price to be fixed 
by. the Court" —“ the Court shall fix 
the price of the land" —“ on payment of 
the price the Court shall pass a final 
order directing the conveyance of the 
land by the landlord.” In all these 
instances, the word "land" is used with 
reference to what is to be sold to the 
tenant and conveyed by the landlord, 
and, in my opinion, the Explanstion is 
inserted to provide that the whole of 
the interest of the landlord shall be 
conveyed to the tenant, not merely his 
own interest but any other interest which 
he can convey under any power. For 
instance, the interest of the Manager of 
àn undivided Hindu family extends only 
to his own share in tbe property, but 
under the Hindu Law he has the dispos- 
ing power overthe shares of the other 
members. Or, in, a landlord who 
had not an absolnte estate might, by 
means of a power of attorney or other 
deed so empowering him, have the right 
to convey further interests in the land. 
If that is so, I think that it would be 
difficult to justify the arguments in the. 
reported case. The power of a temple 
frustee to alienate temple property is 
; istoc c] "S mle x 
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undoubtedly limited, but: it is well j 


recognized that, under, certain circum- 
stances and for certain purposes, ‘he can 
alienate the land, one of those purposes 


being necessity When, therefore, the... 


Legislature has determined in theinterest 
of the state that a landlord ma 
compelled to sell his land.to a long- 
standing tenant in order to avoid „gross 
injustice to that tenant, itis difficult to 
see how this direction does not impose 
a necessity on a trustee, who is a 
landlord, to alienate the land. It can 
hardly be said, nor dol think that it 
would be contended that the Act is ultra 
vires of the Legislature and, if it is not 


ultra vires, the Legislature has imposed | 


this necessity on temple trustees. It is 
not as if this was only instance in which 
the Legislature had compelled trustees to 
alienate trust property. Under the Land 
Acquisition Act, such land can be 
acquired by Government on payment of 
the proper compensation. There-vare 
clauses in that Act which to a certain 
extent safeguard the interests of the, 
trust by providing that the compen- 
sation money shall be invested for 
the trust; but the mere fact that 
the present Act has failed to provide a 
similar procedure, viz, a procedure 
whereby the possibility of criminal 
misappropriation by the trustee. will be 
lessened, cannot be taken as cénclusively 
showing that the Act was not meant to 
apply to temple trustees, There is really 
no reason to presume that when a 
temple trustee obtains possession of cash 


in lieu of land, he will at once proéeed . 


to misappropriate it; he can spend it on 
the purposes of the tiust, or he can 
invest it Bo as to secure the income from 


be ' 


the fund for the benefit of the trust and’ 


I fail to see how any argument that this 
Act IIT of 1922 does not apply to temple 
trustees can be supported by the analogy 
of the Land Acquisition Act. The Judges 
of the former Bench were both agreed 
that temple trustees come within the 
definition of "landlord" in section 2 (3y 
of the Act and with that opinion f 
respectfully agree; but neither my learn- 
ed brother nor I agree with the further 
conclusion that the Act is not 
to temple trustees, : 


applicable, " : 


Dah a~ kn cw ret 


. Vol. B2] 
DORAIVELU MUDALIAR V. NATRSA GRAMANT. 


< I think that, it is necessary that the 
‘following question should be determined 
by a Full Bench; and in view of the 
fact that @number of cases are pendin 
in which this question fs at issue, 
respectfully urge that the matter’ be 
considered at an early date „The ques- 
tion ,is, “ Does the Madras ‘Act of 
1922 apply to landlords who hold their 
land as trustees of a religious institu- 
tion ?” 

Odgers, J.—The suit from which 
this appeal arises was in ejectment by 
the trustee of the Ap temple, 
Mylapore, against .a tenant who had 
erected a superstructure on the temple 
land. The suit was brought, we are 
informed, while the bill which became 
the Madras City Tenants’ Protection Act 
(OI of 1922) was under discussion in 
the Legislative Council. The bill was 
passed and while the Governor's assent 
to it was awaited, the City Civil Oourt 


Judge entertained an application by. 


the tenants—(there were many suits of 
‘which this is one)—to proceed under the 
Ket to enable the tenants toacquire their 
holdings-from their landlord, the trustee 
of the temple a were ap- 
pointed by consent of all parties and on 
their report the City Civil Judge made 
his award, after the bill had become 
Jaw. The trustee had previously in C, B. 
No. 194 of 1921 been authorized by the 
Original Side of this Court to sell 
certain lands including those in ques- 
tion at certain prices. The prices 
awarded ‘by the Clty Oivil Judge are 
somewhat lower than those fixed by 
the Original Side In appeal the point 
is taken that the Act does not apply. 
to a trustee of a religious endowment at 
all. Reliance is placed on the decision 
of Spencer an 
JJ. in Parthasarathi Aiyangar v. 
Doraiswami Narcker (1): t was a 
reference by a different Judge of the 
Oity Civil Court to the High Court and 
the question referred was “whether a 
tenant in occupation of trust lands be- 
longing toa temple or mosque can en- 
force a compulsory sale under section 
9 of the Malras City Tenants’ Protec- 
tion Act and require the temple or 
mosgue . to. deliver the land to him on 
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Venkatasubba Rao,’ 


ti? 
a valuation to be suas by the: Court.” 
Both the learned Judges. held that ‘the 
trustees of rehgious endowments fell 
within the definition ‘of landlord. in sec- 
tion 2 (3) of the Act; but the difficulty 
they felt was in construing the Expla- 


-nation to section 9. It runs as.follows. => 


““Tand' means the interest of the land 
lord in the land and all other interests 
They. he can convey under any power.’ 

hey were of opinion that the words, 
"under any power" must be ‘applied 
to the limited power of a.trustee of , 
temple property to alienate, e. g., only: 
for necessity or for the benefit of the 
institution The learned Judges set out 
to enquire as to the interests which such 
a trustee can convey under any power, 
1.6, to examine the case-law in, support, 
of their hypothesis that the power ot alie- 
nation is limited. With great deference ' 
1 think they were wrong. 


The Explanation is as to what is 
meant by the expression "land" in sec- 
The word occurs in ‘the 
first sub-section ‘twice “the landlord 
shall be directed to sell the land” and 
“the Court shall fixthe price according. 
to the market value of the land.” In 


sub-section 3. it occurs once “the Court: 


shall pass a final order directing- the 
conveyance of the land.” .The Explana- 
tion then follows. As I read ‘it the 
meaning of the Explanation ıs that the 
landlord thus conveys not only his own. 
interests in the land but any other 
interests which he has power to convey. 
Power is used in its legal sense ns in 
“power of : attorney,” “power ‘of Bale," 
“power of appointment.” The Igndlord, 
in other words is to- convey every kind 
of right or interest he has in the. pro- 
perty whether in his own-right or by 
rights conferred upon'him. It, therefore, 
seems to me that a’ discussion as. to the 
limited ‘rights of ‘alienation by „trustees 
is wholly inapplicable to the wording 
of this Explanation. Further in default 
of any express words or implication to 
the contrary in: a settlement .or trust, 
deed, a trustee will take the whole 
legal éstate -and I have no ‘doubt. that 
in this case the legal esthte is in the, 
-trustee of the temple; I have already, 
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said that it? was held in: Parthasarathi: 
Aiyangar v. Doraisam: Narcker (1) that 
, & trustee falls within section 2 (3) and 
with that opinion I respectfully agree 
It seems’ to me, therefore, with great 
_ respect that-to hold that a tenant under 
a temple or other religious endowment, 
cannot enforce a sale of land to him 
under section’9 of Act II of 1922 is 
wrong and I agree that in this difference 
of-opinion the question should be refer- 
red to & Full Bench and'I also agree as to 
the terms of the reference asset out by 
my learned brother; ~- j 


< Messrs 


V  Sivaprakasa — Mudaliar 
and C :V. Mahadeva <Ayyar, for the 
Appellant. 


+ Mr. N. Chandrasekjustara, Ayyar for 
Mr. K. B Ranganatha Ayyar, for Re 
spondent No. 1. 


: OPINION. 
’-Coutts-Trotter, C. J.—This “ is 
& reference made by Phillips, J and 
Odgers, J , obviously because they were 
not satisfied with the correctness of the 
decision of another Bench of this 
Court consisting of Spencer and Ven- 
katasubba -Rao, JJ, in Parthasarathi 
Awangar v. Doratsami Natcker (1). 


- The ‘short point referred to us is, 
‘does the Madras Act III of 1922 apply 
to landlords who hold their land as 
trustees ‘of a religious institution? 
The wording of the reference is not 
very definite, because it is conceded 
en all hands that the term “landlord” 
as defined in the Act must cover 
persons who are landlords by virtue of 
their capacity as trustees -of trust lands 
“with power to let them to tenants, The 
real point is as to whether the provisions: 
of section 9 ‘of the Madras Act IIL 
of 1922 apply to landlords who 
are trust landlords . by virtue of 
being trustees of religious or charitable. 
institutions. x ; 


u. The Act-18 a very unhappily drafted 
dne and.it.is quite :clear to us that 
&ny -reasonable draftsman must’ have 


DORAIVBLU MUDALIAR V. NATESA GRAMANI, 


|| 
t. [1994 


"E H ju e. PES we 


foreseen that a questidn» such as the 
one we have now te determine was 
certain ‘to arise and should have 'pro- 
vided for it, However, he has not, 

done so here in express terms and ‘it ` 
remains to be seen -whether, on the 
one hand, he has done-so by necessary 
implication or on ‘the other hand -there 
are considerations outside the Act 
which compel us to say that it does 
not apply to landlords in the position of 


< The preamble to the Act is. this : 
“Whereas it is necessary to give pro- 
tection to tenants who, ın many parts of 
the City of Madras, have constructed 
buildings on others’ lands in the: hope 
that they would not be evicted so long 
as they pay a fair rent for the land. 
It is hereby enacted as follows.” Then: 
follows the body of the Act In section 
2, sub-section (3) occurs the followin 
definition of “Landlord”—‘Landlord’ 
means any person owning any land and 
includes every person entitled to collect 
the 1ent of the whole or any portion 
of the Jand, whether on his own account 
or on behalf of or for the benefit of any 
other person (I am only reading the 
material words) Then by section. 3, it 
is enacted that every tenant. shall, on 
ejectment, be entitled to be paid as 
compensation the value of -any build- 
ing, which may have been erected by 
him, by any of his predecessors-in- 
interest or by any person not in occu- 
pation at the time of the ejectment 
who derived: title from either. of ‘them 
and for which compensation has not 
already been paid; and that a tenant 
who is entitled to compensation -for 
the value of any building shall also 
be paid the value of trees which may 
have been planted by him on the land, 
To pause for a moment. It, seems 
difficult to suppose thatthe Act could 
possibly have meant to ‘exclude ‘from : 
the. scope: of this section a tenant who 
holds under a trustee or trustees of a 
trust or charitable .endowment. The 
tenant’ has put up his building on 
somebody else's land and that somes 
body else on ejecting- him. is going 
to' get the. beneit of the tenant's work 
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and it is enacted in perfectly general 
language that in such cases the tenant 

shall have the Wenefit of his labour 
in the form of money compensation. 

It is said in this case thet a landlord 
who is a trustee cannot deal with the 
trust lands unless it be for the benefit 
of the trust or for purposes necessary 
to the trust or endowment. :Exactly 
the same line of reasoning would apply 
to the compensation provided for by 
section 3, - It is of no benefit to, the 
trust to pay out part of the trust 
funds ‘whether income or capital, by 
way of compensation to eject a tenant, 

but it is-a mere act of justice requir- 
ed to be done by the -policy of the 
, Act Now I pass on to the section, 
which “is really material in this case, 
section 9; 8 ub-section (1) of that sec- 
tion "begins. thus:—“Any tenant who. 
ig entitled to compensation under sec- 
tioh 3 and against whoni a suit in 
ejéctment has been instituted,” and 
then provision is made in it that such 
a tenant shall have power to apply 
to the Court for an order for! the sale 
of the land on conditions approved by 
' the Oóürt with the object of putting: 
him in the position of a purchaser 
of his holding. The words are: 

“Any ténant who is entitled to com- 
pensation tinder section 3." Prima facie 
that would include all tenants who 
have put up buildings on their land- 
lords' land, whether those landlords 
ate owners of the land or trustees 
of, it. It is said that it is not soy 
because of the Explanation appended 
to that section I have always 
noticed in Indian Statutes that, wheit 
ay doubt is raised as to the construc- 
tion of a section of an Act, it is 
usually raised by what is “somewhat 


disappointingly called ‘the explana- 
tion the Explanation 15, 
““Land' means the: interest" of the land- 


lord in the land and'all-othef inter- 
ests which he can convey under any 
powér.” It is said thát this -land- 
lord, béing u trustee for w charitable 
„Or religious endowment, has ‘no interest 
of his own to convey and can only convey 
the'trust property or the trust land under 
conditions defined by the Hindu Law 
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is called the Common Law of India 


‘already 
. benefit for the trust, —and I think there, 


hi 
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which I may summarise as being practical-~ 
ly equivalent toa necessity arising out 
of the circumstances and the position of 
the trust at the moment ; and it is on-that 
ground that ‘the decision ın Parthasarathi 


'Awangar v. Doraiswami Nareker (1) 


proceeded But it seems to me that itis. 
wrong to seek to control a Statute, which : 
is obviously intended to overrule the 
ordinary law, by general considerations 
imported from the Hindu Law or Mri 
trustee landlord can convey the interest! 
of the trust in certain given circumstatices. - 
Two of those circumstances have been 
refeiréd to,—necessity and 


is added afurtherone by this new Act- 
Til of 1922, namely, when a tenant has. 
been in possession of the land and has 
put up a superstructure on the land and 
to eject whom would be in certam 
circumstances plainly inequitable. with: 
out compensation, end in other circum- 
stances, such as the one contemplated by 
the section would be inequitable without- 
giving liim an opportunity of acquiring 
the land for himself on payment. That 
consideration appears to di&pose.of this 
case. : 
We cannot accede to the contrary opin- 
ion of Spencer and Venkatasubba Rao, JJ., 
in Part rathi Aiyangar, v. Doratsame 
‘Naicker (D), and must answer the refer- 
ence, not in the form of a direct answér 
to thé question put but by saying. that, that; 
in our opinion, section 9 of the 
Act III of 1922 applies to landlords who’ 
hold their land as trustees of, religious 
institution. 
Ramesam, J.—I agree. 
I think that the matter ean dlso be 
put ing different way. Bothin the case 
before us and im the case in Partha- 
saath. Aiyangar ¢. Doraisami Narcker 
(1) the plaintiffs were really the 
idols in the temple and their Lotdships « 
of the Judicial Committee remarked in: 
Vidya .Varuthw Thivtha Swanigal v. 
Balsami Ayyar (2) that, under the Hindu 
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Law, the image of a deity of the 
Hindu Pantheon is, as has been aptly 
called, “a juiistie entity " vested with 
the capacity of receiving gifts and hold- 
ing property Thelandlord of the suit 
land is undoubtedly the idol of the 
“temple within the definition of the term 
“landlord” in section 2, sub-section (3). 
That being so, there is no difficulty in 
applying the Explanation to section 9 
to the suit land. The Explanation to 
section 9 consists of two parts. The 
first part refers to the interest of the 
landlord in the land, and the second to 
all otherinterests which he can convey 
under any power The object of second 
clause is to add to the first clause and 
not to cut it down. If any land falls 
under the explanation of the term as 
given in the first clause, one need not 
go to the-second clause. In’ this case 
the suit land is the land belonging to 
the landlord, that is the idol in the temple 
QU Re by the trustee, 
"I agree with the arfswer proposed by 


mE 

allace, J.—1 fully agiee with all that 
has been said by the learned Chief Justice 
and Ishould just like to put my view 
-in another form. If we take the procedure 
which is laid down 1m section 9, we find 
that any tenant, *e, by definition “any 

_ tenant of land, liable to pay renton 1t” 
not excluding a tenant of land owned by 

‘ a trust, is entitled to move the Court for 
an order that his landlord shall be 
directed to sell the land. Itis admitted 
that the trustee of trust lands comes with- 
inthe definition of tho term "landlord." 
When the Court has made that order and 
not earlier, a8 T conceive it, can a trustee 
landlord come in to object that such an 
order cannot be valid because he is not 
entitled in law to sell the land or to 
alicntate it permahently except for 
necessity. To that the Court re-joins that 
the order itself has just provided the 
necessity required and 1t seems to me that 
on that the objection of the trustee land- 
lord must vanish, us it cannot be argued 
that such an order of the Court direct- 
ing him to sell the land is not a 


necessity justifying his conveyance of. 


the land. In this view there seems to 
me nothing in. the Act from which- ono 


may reasonably conclude that it'was not 
intended to apply to a trustee landlord. 
OY. N V. Reference answered. 
8. D. se 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 462 or 1922 
April 16, 1924. - 
Preseni—Mr Justice Krishnan and 
Mr. Justice Odgers. i 
Tus OFFICIAL REOE R, TANJORE 
—APPELLANT r 


versus 2 
- VEDDAPPA MUDALIAR— 
RESPONDENT. 

Provincial Insolvency Act(V of 1920), 3 53—- 
in favour of father—Subsequent in- 
solvency—Antictpatory fraud—Onus of proof— 
Bone fides 
It 19 not necessary that a man should actually. 
be indebted at the time he enters into a volunta y 
settlement to make ıt fraudulent, if he does it 
with a view to his be indebted at a future 
tme, itis equally fraudulent, and ought to be 


set agide A man can commit what may be 


termed compendioaily ANDES fraud” and - 


eftect a tranafer of 


205, Hossein Bhar 
Ahmedbhar v Han Ismail Han Éssac, 5 Bom L. 
R 255, relied on T 

Under section 53 of the Provincial Insolvency 
Act, every tignsaction which an insolvent enters 
into within two yenis previous to his insolvency 15 
treated as prima facte invalid and the burden 16 on 
the msolvent or the alenee to show that the trans- 
action impeached is a valid and bona fide one [p. 
151, col 2] 

Both good faith and valuable consideration 
have to be proved The circumstances under 
which the deed came to be executed, the core- 
nants made therein, the conduct of the parties 
both at the time and subsequently have to be 
taken ito consideration If the transfer was 
really intended to be carried out and was made 
bona fide for paving the insolvent from meurnig 
debts and iuming lumsolf, the transfer woul 
not be interfered with, but d circumstances show 


his 

properties from the reach of his future itors, 

pe pee be a fraudulent one. [p 451, col. 
` , CO. 


brahimbhat Rahimbha: v. Fulbai 90 B. 577, ' 


Edward Rusli William Hayward v. Elita- 
beth Hammand, (1737) 38 B. R 9 at p. 11, Re Tellye 
Ba parte Jeffery, (1800) Ta L, T, 100, Denny’. 


er ' po h 


Vol. &l 


Trustee v D (1919) 1K B 588, 88I; J K B. 
679, 190 L T 608, (98.1) B &O R 129,35 T 
L R 238, distinguished. 


Appeal ignis the order,of the District 
Court of East Tanjore at Negapatam, 
dated the 9th Au 1922, in 


the file of the District Court, Tanjore. 
Mr. S. Subrahmantya Iyer, for the Ap- 
pellant g 
Mr. A. V. 
apondent. ~+ 


JUDGMENT.—This is an appeal by ` 


the Official Receiver of Tanjore in an 


insolvency matter in which the Official: 


Receiver applied to have a release-deed 
or 4 transfer deed executed by the in- 
‘solvent in favour of his father within 
two years of the insolvency to be de- 
clared void under section 53 of the Pro- 
` vincial Insolvency Act V of 1920 The 
learned District Jud disposed of the 
case, we think, somewhat summarily, he 
into the initial error of thinkin 
that, as at the time the release-de 
Was executed, all the previous creditors 
had been -paid off and there were no 
. creditora in existence, the deed could 
not be said to be in fraud of creditors 
. and the subsequent creditors could not 
, impugn ıt We cannot ‘accept this as a 
correct statement of the law. It has 
been--laid down so early as 1742 in 
Stileman v. Ashdown (1) that "It is not 
necessary that a man should actually 
be indebted at the time he enters into 
a voluntary settlement to make it frau- 
dulent; for if a man does it with a 
view to his being indebted at a future 
time, it is equally fraudulent, and ought 


to be set aside.” A man can commit what ' 


may be termed compendiously "antici- 
patory fraud" and’ effect a tranafer of 
his properties with a view to get into 


debt and prevent his creditors getting’: 


‘at his property. The view that’ was 
laid “down in Steleman v. Ashdown: (1) 
has - been followed in Thomas Pillai. v. 
Muthurama Chettyar (2) and Hossein Bhai 
Ahmed Bhai v. Haji Ismail Haji Eseue, 
(3). It follows, therefore, that one of the 


742) 26 E. R 888; 3 Atk. 477. 
) Ind, Gas, 301, (1910) M, WAN, 141; 3 M. 


(3) Bom L Ri 255," 


Visvanatha Iyer, for the Re-- 
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260 of 1921, in I. P. No. 29 of 1990 on, 


“two years 


2a 0r 78 f 
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chief Brus ‘taken. by the District 
Judge for not setting aside this alienation 
is not good in law. : 

The second point the, District Judge 
mentions is that in the present case thore ' 
was consideration for the aliénation, 
namely, the payment ‘of debts and the 
maintenance of the executant and his 
wife and children This might be no 


„doubt some consideration’ for the trans- 


action, but the question that has to he, 
considered in such cases is the bona fides 
of the transaction. If the consideration 
is inedaquate or is such that it shows . 
that it was not a real consideration, it | 
certainly may be taken as one item for 
deciding whether the transaction itself 
was bona fide or not Now, under. 
section 53 of the Act, what has to be- 


„proved is that the transfor was in good. 


faith and for valuable consideration, if the 
transfer is within two years of the.1nsol- 


<4 


‘vency, the burden being on the person 


asserting it to prove it: Every transac- , 
tion which an insolvent enters into within 
revious to-his insolvency is 
treated by the Act as prima facie invalid 
and it lays the burden on the insolvent 
or the alienee to show that the-transac- ' 
tion is a valid'and bona fide one. Both 
good faith and valuable consideration 
have to be proved -by the alienee or by 
the person who supports the transfer, 
On the side of the respondent some 
Indian and English cases were cited to us 


"vie , Denny's Trustee v. Denny 4), Ebrahim- 


thai Rahvmbhas v. Fulbar (5), Re Telby 
Ex parte Jeffery (00 and Edward Russel 
Wilham Hayward v Elizabeth Hammand 
(7). It will be noticed -that in all these 


cases the learned Judges were able to 


come to the conclusion on the facts and 
circumstances of those éases that the trans- 
actions or alienations were bong Jide, 
made in good faith and for - valuable 
consideration The cireumstances under 
which’ the deed came to be executed, 


the. covenants made in the deed and the , 
1) (1919) 1. B 59$; 83, J Q.B. ara: 190 
Lm 638; Vora aos 40 R190; Tbk 


5) 38B 577 > 
8) (1898) 75 L T. 166. 
6 tie 128 DB. dat p I 


in 
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LACHIRAM b. BHOLU. 
conduct of .the parties both at the time 
and subsequently. have, all to be taker 
into consideration; and if ıt can be held 


that the.transfer at the time was really 
‘intended to be carried out and was 


t 


made bona jide for saving the insolvent’ 


from incurring debts and ruining hım- 
- self, it may be that the transfer would 
wot. be interfered with. Butif, on the 
other hand, there are circumstances to 
show that-the transferor was actually 
screening his properties from the reach 
of. his future creditors, there will be 
ground for holding that the transfer 

ia a fraudulent one As the ‘learned 
Judge of the Bombay High Court in 
Ebrahimbhai Rahimbhar v. Fulbhat (5) 
points out, in determining the question 
whether the transfer was really bona fide 
or was intended merely for the purpose 
of screeriing the property from probable 
or possible creditors, the Court must 
take into consideration all the circum-- 
stances which surrounded the transaction 
and the conduct, contemporaneous and 
subsequent, of the parties. It 1s after 
examining the position fully that a ĉon- 
clusion should be come to by the Court 
.on the question. In this case we think 
that we should send this case back for 
a fuller tial of the matter. No doubt 
the father of the insolvent had an op- 

ortunity of adduemg all his evidence, 
But itis possible that he was misled as 
the learned District Judge was taking a 
strong view in his favour. We are will- 
ing to give lum & further opportunity 
of adducing fresh evidence to show 
how far the transaction in question is 
a bona fide one. The Official Receiver 
will also have leave to adduce what- 
ever evidence he wishes to adduce in re- 
buttal of the alienee's case. 

We, therefore, set aside the order of the 
District Judge and remand the-case for 
‘ fresh dispoealin the light of the ob- 
servations made by us above. Costs will 
abide and follow the result. 
yA Y, Case 1 (manded. 
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NAGPUR JUDICIAL COMMIS- - 


SIONER’S COURT. 
Sxconp Orvin APPBAL No. 369 or 
August 6, 1924. `. 

„Present: —Mr. Baker, J. O. ^ - 


LAOHIRAM—PLAINTIFE—ÅPPBLLANT, , 


TeT8u8 - . 
BHOLU AND ANOTHRR—DBFENDANTS— 
RESPONDENTS. 
Cimi Procedure Code (Act.V of 1908), æ 11, 47 
—hMortgage suu-—Prelimnary: decree—Alrenaiton 


before final decree—Suu for title by alrenee,” 


whether barred—Res judicata 

Beciion 47 of the Civil Procedwe Code ‘applies 
only to questions regaiding the ian. of 
the decree and not to questiong anging in the 
proceedings for the makmg ofa pi immary 
mortgage decree final, as a suit on a mortgage 
remains pendmg till the final decree. [p 453, col 2] 


2 
An alenee deriving his title under a surrender ' 


pendente lite, between the prelammary decree and 
the fnal deciee, is bound by the terms of the 
prehmuinaiy decrce and. cannot be allowed to 


1999. °: 


no 


re-open the questions already decided in the ' 


sut, nor 
title. [ibtd 


san be -sue for the éstablshmient of his ' 


Appeal against the ‘decree, dated the 


16th July 1923, of the District Judge, 
'Nimar, ın Civil Appeal No. 56 of 1923. ` 
Dr. H. S. Gour, for the Appellant. 
Messrs. M. Gupta and W, R. Puranik, 
for the Respondents. ‘ 


JUDGMEN'T,—The facts of this 
cage’ are unusually complicated. 

One Rewaji,.a co-sharer in the village, 
owned a separate si" land, which he 
mortgaged to  Bansidhar, who 
possession under a clause in the mort- 


‘gage on default of payment. In 1905 


Rewaji sold his share in the village to 
one Chensingh, and he, therefore, under 
section 45 of the Tenancy. Act of 1898 
became an occupancy. tenant 1n respect 
of the land in dispute. In 1909 Ban- 
sidhar as&igned his rights under the 
mortgage to the present respondent 
No, 1 Bholu, who thus became the 
mortgagee with -possession of f 
Rewaji' 6 occupancy 


took ' 


one | 
nights inthe land: . 


Jn 1920 Rewaji brought a redemption ` 
Suit No 130 of.1920 against the heir ' 
Bansidhar (who was a nominal defend- ' 


ant) and Bholu,-and on ?1st ‘October 
1990, a preliminary decree was passed 


. for redemption on payment of Rs. 535. 


On 5th March 1921 Rewaji surrendered 


‘the land to the present plaintiff, Lachi- ..' 
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“yarn, who was. lambardar of the ans 
and also Rewaji’s agent at thetime, -` 
On 29th ‘April 921  Lachiram as 


agent of' Rewaji deposited the decretal . 


amount in Court and plied for B 
decree absolute. On l4t June 1921, 
Rewaji cancelled Lachiram's power-of- . 
attorney. On 4th: July, 1921, defendant 
Bholu objected’ that as Rewaji ' had 
surrendered thé lend he had no right 
to get the decree made absolute’, On 


llth July 1921 defendant Bholu applied - 


that on 15th June 1921 the case had beer 

compromised hetween himself and 
Rewaji who wish to receive Ra 250-(-0 
more while the defendant was to re- 
main in possession of the land.’ 

No enquiry was made about the alle m 
compromise and “on 18th July 192 
‘decree absolute for redemption ae 
passed. There was.an appeal to the 
District Judge, who held that O. XXI, 


r 2, did not apply and. that.the lower 


Court was rightin not making an en- 
' quiry. On second appeal this Court re- ' 
-manded the case for enquiry both into 
the alleged adjustment and also into 
, the surrender as Lachiram had applied 
| on llth July 1821 for his name.to be 
substituted as plaintif on the strength 
ofthe surrender.’ The First Cowt held 
that the surrender was inoperative, 
and that-the adjustment was proved 
^ He accordingly declined: to join 
Lachiram  as' plaintiff 
was given possession under the terms 


of the compromise. This was on 16th: 


^ October 1922 : 

We are.not concerned in the present 
‘appeal with the proceedings in execution 
which form the subject of another 
appeal, but the possession: given to 
- Lachiram. ns agent of  Rewaji was 
taken from him and possession given" 
to Bholu. Before this was done the 
‘plaintiff’ Lachiram’ while still in pòs- 


: session brought the present suit for a7 


. declaration that he was entitled to: 
possession and for ion if he 
was dis ed ‘The Firat Court found 
that the surrender was valid.and passed 
a decree for 
by that time dispossessed. 

Bholu, the mortgagee, ap 
various grounds, It was urged. 


led" eon 
inter alza, 


] 4 
= aH 
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' iat ‘the 7 iint waa not the landlord 
..of this fleld, but’ Ohensingh, to whom 
Rewaji had sold his share, 

The District Judge held that Chensingh 
could not bə considered the landloni. 
but if'the cohtrary view was held it 
made no differende, as the plaintiff got 
"by the surrender only the rights of 
Rewaji in the decres which he had 
obtained and so he enn only stépt into 
„the. shoes of Rewaji and claim to 
redáem the mortgage, the subsequent 
, adjustment between Rewaji and in 
havoi. no effect, as Rewaji dod parte 

is rights. The District de 
however, dismissed plaintiffs suit, on. 
| the ground that the decision regarding 
the validity’ of the 
decision under section 47, Civil’ Proce- 
dure Code, and not having been ap- 
pealed against hecame final, and no se- 
.parate suit will lie. 

Plaintiff appeals against this decree 
end it is arguéd on his behalf that 
the District. Judga is in error in sup- 
posing .that*° the suit is barred by: 
section 47, Civil Procedure Code. . 

That section applies « only to questions 


regarding ihe ‘satisfaction'of the decree, ' ' 


and'& suit on a mortgage remains 
pending till the final deoree Reliance 
Js placed on  Vinayafrao Krishnarao 
v, Baijanath Saligram (1). 

: The respondent's Ooungêl sled admits, 


that ‘the section 47 does not apply,the. ' 


plaintifs -application to be ;auhbstituted 
as plaintiff on the strength of the sw- 
render having hern made before the pas- 
sing of the final decree. 


` t ie further contended on behalf of the: 
-Appellant that under O. XXII, r. 10, 
Civil Procedure Code, the’ Court had 
discretion to grant or refuso 
phention for Babah tahan of the plaintiffs 


surrender was a’ 


- 


the &p-, 


name, and so no queBlion of res judicata ` 


can arise.. In my opinion the’ case 
covered by an established principle’ of 
‘law The position of the plaintiff -18 
that of an alenee pendente late the 
-Bur render having taken place between the 
preliminary deoràe and the final decree. 
He is, therefore, bound by the terms of 


the 
(1) 48 Ind, Gas. 031, 15 N. L R.938. 


v 


ait 


igo 


decre? ani cannot be allowed to 
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re-open the questions already decided i in 
the suit, nor can he sue for the estahlish- 
of his title. Such & suit 
would be res judicata against the pur- 


^ chaser who being the representative 


in ‘interest of ‘the vendor would be 
likewise affected by the decision, 
although he may have heen no party to 
it. I am quoting from paragraph 843, 
page 525 of Dr. Gours Commentary 
on the Transfer of Property Act, 
Volumel, 4th Edition The cases which 


lay down this proposition will he found > 


collected there and it is not necessary 
for me to repeat them. The learned 
Counsel for respondent has further 
relied on Rar Charan Mandal v. Biswa- 
nath Mandal (2) to the same effect, 
wherein- it was remarked that to hold 
otherwise would mean that the assignee 
would he able to raise in a separate 
n the very facts decided against his 

nor, and bv further assignments 

coats lite this process might be carried 


i on b infinitum . 


The view ın this case is apparently. 
founded on the remarks of Grant, M.R, 
in Bishop of Winchester v Parne (3) 
that “otherwise, suits would be indeter- 
minable or which would be the same 
in: effect, it would be in the pleasure 
of one party, 
should be determined.” It is thus ap- 
parent that the plaintiff 18 bound by 
the result of -the litigation in which 
Rewnji was plaintiff and he has the 
same rights which Rewai had. Sup- 
posing Rewaji not to have executed 


. the surrender he could not claim pos- 


session and neither can plaintiff 

The final decree in the mortgage 
Suit No. 130 of 1922 in which Rewaji 
sued for redemption i is dated 16th October 
1929 and is to the effect that ın pur- 
suance of the terms of ‘the adjustment 
between the parties plaintiff Rewaji is 
debarred from redeeming the mortgaged 
property which should remain in posses- 
sion of Bholu.- : 

The present plaintiff is bound by this 
decree and 16 has been already shown 
that he cannot re-open the, question or 

(2) “26 Ind Cas 410,200 L J 107 


9 (1805) ll Ves 191 at pp 107, 198, 8 R R 
3] 29 E R 1062, 
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at what period the suit ' 
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mE 


bring separate ` suit to” establish his 


title, The fact that plaintiff is lambar- 
dar doesnot put him in a position 


feree. ° 
_The appeal is dismissed with costs. 


G. R, D. Appeal dismissed,’ 


MADRAS HIGH COURT. 

FULL BENCH. 

Crvit Revision Petitions Nos. 21 AND 
147 To 149 or 1923. 

April 7, 1924. 
Present .—Mr, Victor Murray Coutts 
Trotter, Chief Justice, Mr. Justice 
' Ramesam pad Mr: J ustice 


Syed OOMER SAHIB—Piarsripr— 
PETITIONER 
versus 
- GOPAUL AND oTRERS—DEFENDANTS— 
RESPONDENTS. 

Madras City Tenants’ Protection Act (III of 1092), 
s 9—Tenant against whom decree has been passed 
i not executed, whether entuled to apply Jor 


' A tenant against whom a deciee has been 
but not executed is a "tenant against whom a suit 
in ejectment has been instituted" within the 
meaning of section 9 of the Madias City Tenants’ 
Protection Act and he 18, therefore, entitled" to 
apply for sale, under the section [p 456, col 2] 
an ma; Chettiar vy Ramach andraxyar, 79 

Ind Cas 02,40 M L J 407, 19L W 587, 
M W.N 380, followed A 

Latifa Bi v. Mottar Ammal, 72 Ind Oas 141; 
16 M 836, 41 AI L J 371, 17 L, W 311 Car) sd) M 
W. N 233,32 ML L T 280; (1923) A.I Rat 
oven uled, 


Petitions, under section 115 of Act y 


' of 1908, praying the High Court to 


revise tho orders of the Court of Small 
Causes, Madias, in M. P. No 170 of 1922 


“in Ejectment .Buits Nos. 125 to 128 of: 


1921, respectively 

Upon hearing the arguments of Mr. 
K. V. Sesha Ayyangar, for the Petitioner 
in all the cases, and of Mr. T. L. Venkata- 
rama Ayyar, for the Respondent in O. 
R P. No. 2] of 1923, and the other re- 
spondents not appearing in person or by 
Pleader on the 18th of March 1924, 


E 


(1924) , 


"different to that of an ordinary trans- - 


Du 
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the Court (Jackson, J.) made the 
following . y 


ORDER OF REFERENCE 
FULL BENCH. 


Defendant in Ejectment Suit No, 125 
of 1921, Court of Small Causes, Madras, 
applied under section 9 of the Madras 
City Tenants’ Protection Act OT of 1922 
for an order directing plaintiff to sell 
the land in the suit. The lower Oourt 
ordered accordingly and plaintiff seeks 
to revise its order. 

The point for "determination is whether 
at the date when the Act came into 
force defendant “could be desembed in 
the words of section 9, as "a tenant 
against whom a suitin ejectment has 
been instituted.” He was undoubtedly 
a tenant and plaintiff had instituted an 
ejectment suit against him in 1921 In 
November 1921 an order was made by 
consent’ by which the defendant was 
to vacate by January 1929, but the order 
remained unexecuted when the Act 
eame into force. 
this order terminated the suitso far ns 
section 9 is concerned, and defendant 
- maintains that it did not, I think that 
the plain reading of the section clearly 
supports the defendant. He is & tenant 
against whom a suit: has been instituted, 
and “whether that suit has been decreed 
or not, it can still ba described as ir- 
stituted The second poition of the 
sentence in section 9 may make this still 
clearer: "against whom a suit has been 
instituted or proceeding under’ section 
41, Presidency Small Cause Courts Act 
1882 taken." Ifa landlord has applied 
under section 41, and the' Court has 
proceeded to grant an order to a bailiff, 
the tenant is nonetheless one against 
whom the landlord his taken proceedings 
under section 41 He is not one against 
whom the landlord has not taken pro- 
ceedings, because there happens to be 
a bailiffs order, nor is the tenant one 
against whom a suit has not been institut- 


TO A 


ed because there happens to be a decree., 


A decres as defined in section 2 (2), Civii 
Procedure Code, conclusively  detér- 
mines the rights of the parties witk 
regard to all matters in controversy in 
the suit, But such conclusive deter- 


` 
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Plaintiff contends that . 
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mination is not opposed to the ordinary 
sense of the word “institute.” "Institute" 
means (Oxford ` Concise Dictionary) 
establish, found, set on foot; the original 
Latin meaning being "set up," and of 
course an institution is essentially some- 
thing that has been' established No 
doubt in the Oivil Procedure Code (O. 
IV, r. 1) "institute" is treated ns aynony- 
mous with “commence” but it has never 
tomy knowledge been used as entirely’ 
excluding the idea of completion. One 
cannot say that "instituted" essentially , 
means “begun but not completed.’ 
Section 9 really provides that any tenant 
whose ejectment was contemplated, but 
who was not ejected at the time when 
the Act came into force, can enjoy its 
benefit. Apart from the language, there 
would be no sense in discriminating 
between suits in which decrees had and 
suits.in which, decrees’ had not been 
passed The important point was whether 
the tenant had or had not been ejected. - 
The petitioner seeks to fortify this 
finding by arguments hased on the other 
portions of section 9, but I am not sure 
that they have much weight There is‘ 
a provision that the tenant may apply to . 
the Court 15 days after the service on` 
him of summons,. and this, it 1s argued 
must refei to suits pending at the time 
of the Act coming into force. But if the 
section had no retrospective effect at’. 
all, and.only iefeired to suits filed 
after the Act, there would necessaily 
be summons, and this passage may will 
be confined to such summonses ae 
So too in regard to sub-clause (3) “any 
decree that may have been passed but 
which” has not been executed, shall be 
vacated" This again could apply to 
suits filed after the passing of the Act. 


“A tenant who is defendant in such a 


suit, may have'applied under sub-clause 
(1) have made’ default -and had. his 
application dismissed under sub-clause 
(2), may then have had the suit decreed 
against him, may have had his default 
excused, may have paid the' price under 
sub-clause (3) and the decree which was 
assed but held in abeyance shall then 
be vacated, Therefore, I do not think 
that the mention of “decree” in sub 
clause (3) necessarily implies that suit 


D 
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decreed, but not executed are referred 
to in sub-clause i but since I find on 
(other grounds that such suits are 
undoubtedly within the terms of sub- 
clause (1) probably the decrees in such 
suits are those which were mainly in 
view when sub-clause (3) was drafted. 
Accordingly I should find no difficulty 
in supporting the judgment now sought 
to be revised only my attention has 
been called to the ruling in Jatifa Bi 
v Motta. Ammal (1) “The general 
frame of the Act including section 10 
makes it clear that section 9 was not 
intendéd to enable tenants toapply. for 
sale of the land to them under this 
section after the ejectment suit, to which 
they were parties, had been decreed.” 
‘Section 10 lays down that in cases of 
compensation for tenants’ buildings and 
trees (sections 4, 5) and in cases of fixing 
a reasonable rent (sections 6, 8) if ‘at the 
time of the Act coming into force, suits 
in regard. to such matters aie pending 
or, are decreed. but are awaiting execu- 
‘tion the Act may nevertheless be applied. 


There is no mention of section 9, and 
therefore, 1t has been held that the Act 
mas, intended to apply retrospectively 
only to such cases as are described in 
section 10. But if section 10 were intend- 
ed to.be a general clause covering 
every case, the cases contemplated in 
section 9 ‚even as interpreted in this 
“ruling would certainly be mentioned 
under the first alternative in section 
10 “which aye pending.” The section 
would run “Sections 4, 5, 6, Band 9 shall 
apply to suits which are pending, and 
in which decrees haye not been passed, 
„gnd sections 4, 5,6 and 8 to suits which 
are pending and in which decrees have 
been „passed but aot executed," The 
more probable explanation seems to be 


. that section 9 is a code in itself, and is 


not any way affected by section 10 I 
‘should have hositated to put forward 
this view in face of the clear ruling in 
Latfa Biv Mottai Ammal (D but I see 
that this has been held by Schwabe, 


(1) 72 Ind Ois 141; 46 M 826,44 M L J 971, 
W. 341, (1023) aT W N 233, 39 N. L, TT, 900, 
A. IR (AL) 380, 
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C. J. in a case hitherto Kanniappa 
Chettiar Y. Ramachandyatyar (2). 
In these 


for reference tò a Full Bench. 

The point for reference is whether a. 
tenant against whom a decree hag been 
passed bht nob executed is’ 1 tenant en- 
titled toapply for sale under , section 9, 
Madras City ‘Tenants’ Protection Act.III 
ol 1922 ! 





Mr Ki V Sesha Ayyangar, for the 
Petitioner in all the cases. 

Mr T L Venkatarama Aqua, for the 
Respondent in ©. R P. No. 21 of 1923 

OPINION. l 

Cautts Thee C. J.—In thig case 
(Oivil Revision Petition No. 21 of 1923) 
the defendant in Ejectment Suit Xo. 125 
of 1921 in the Small Cause Court applied 
under section $ of the . Madras Act. III 
ot 1922 for an order directing the plgint- 
iff.to sell ,the, land in the. suit The 
sole question is whether at the time. the 
Act came into force the defendant can be 
described as “a tenant against whom o 
suit m ejectment has been instituted.” It 
is not contended that those words can bear 
the extreme meaning that any tenant 

inst whom a suit in -ejectment, had 

‘ever been instituted—a suit which might 
have been brought to a completion: by 
execution and ejectment—is within these 
words of section 9, but it is contended 
that it applies to a case where the suit 
1n ejectment has resulted in judgment but 
hasnotbeen executed or completed by the 
process of ejectment. It seems to,me that 
that -contention is right and that’ the. 
tenant intended by the. section is 4 
person who is threatened with ejectment 
as: the result of legal proeeedings institut- 
ed against him but has not in pursuance 
of those proceedings been actually eject- 
ed' It seems to me immaterial whether 
or not the proceedings resulted in a 
decree which might “lead, but has not 
led to an actual ejectment of the tenant. 
This 18 in accordance with the view ex- 

ressed by the late Chief Justice and my 

rother Wallace-in Kannia Chettiar 
v. Ramachandrawyar (2), and I agree with 

(8) 79 Ind Ona 92, 46 ALL J. 407, 10. Ls Ws 587; 
(1923) AL W, N, 380... 3 


circumstances, I refer the | 
ease to the Hon'ble the Chief Justice ' 
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them in thinking that thé case in Latifa 
Bı v Mottai Ammal ,(l) was wrongly 
decided The answer to the reference, 
therefore, be in. the affirmative. 
Ramegam, J. 1 agree. 
allace, J,— agree. 
Reference answered in the 


affirmative.. 
Y. N. Y. MEE 
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NAGPUR JUDICIAL COMMIS- 
" SIONER’S COURT, 
. Szgonp QTIL 
MH July 17, 1024 , 
Present:—Mr Kinkhede, A. J. C. 
GHUNAJI AND ANQOTEER—DEFENDANTÉ: 
: —APRELLANTS 
zt veraua m 
TULSI AND ANOTHBR—PLAINTIFES— 
^ ^ RBSPONDENTSR. . 
lhnüu — Low —Bombay School—Inheritcnee— 
Daughter's daughter 


A daughter's daughter cannot rank nsn sagotra 
,saprnda under the Bombay School of Tundu Law 
but ghe ar inherit as a bhinna gotra sapında 
under that school after all the sagotra sapmnics aye 
over. [p 461, col 1] 
'  Qase-law 16viowed : i 
Appeal against the decree of the Dis- 
trict Judge, Amraoti, in Civil -Appeal 


:No 282 of 1921 decided on the 29th April, 


' 1922: . 3 
Messrs D, W. Kathale and3V. D. Kale, 
for the Appellants - 
. Mr G. R. Pradhan, for the Respond- 


ents: 
JUDGMENT.—TPhe'following gene- 
alogical tree will give the exact relation- 
' ghip of respondent No. 1 to the last mal 
holder, Jairam. . j 


„ Natwa]i 
Qatan ay 
Zıbı 
' Tulp (plantat No. 1.) 


= Bakar 


Ner Pinglai. He owned fields Survey No. 
238/1 and Suryey No 13 of Mouza Burhan- 
pur Jairam died about the year 1902 
leaving no male issue. His two widows, 
Musammat Gahani and Bakai gucceeded to 
his estate on his death; .Zrbi was his 


daughter by his senior wife, Gahani, 
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Apparat No. 325:B or 1922. | 


Jairam's father was Natwaji Kadoo of 
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, Bhe predeceased her mother and step- 
mother Bakai. Baka: died about 1917. 
and Gahani in July 1919. Zibi left a 
daughter, Tulsı, plaintif No 1 in tbis 
case’ Tulsi transferred a share in Sur- 
‘vey No, 238/1 and Survey No .18 to 
plaintiff No. 2 on 24th February 1920 
“and they both have brought this suit 
tor recovery of possession of the said 
survey numbers and mesne profits 
against the defendants, who claim 
to be alienees from Jairam's widow under 
a sale-deed dated 3rd May 1906 (Hx- 
hibit P-27) According to the ' plaintiffs 
“the widows had no legal necessity to sell 
the-property. | i | 

Survey No. 238/1 18 in the posses- 
sion of defendant No. 1 Ghunaji and 
Burvey No 13 is m the possession of 
defendant No, 2, Manaji, the . brother, 
‘of the: St P purchaser, Suryabhan. 
One Sadasheo Sitaram, a co-oceupant: 
of Survey No 238/1 brought Suit : 
No. 579 of 1906 for pre-emption and 
obtained a degree in ,the Court of 
Munsif, Morsi, for possession of the field 
against the purchaser and subsequently 
sold the same to defendant No. 1 Ghunaji. 
The present suit was instituted on 
19th July 1920 agaimst Ghunsj and 

' Manaji. Manaji died during the pendency 
of the second appeal and in. his place 
the name of his minor son, Daulat, has 
been substituted as his legal representa- 
tive. The defendants raised several 
pleas but I am not concerned with all 
of them, in view of the findings of 
fact arved at by the Courts below. 
The relationship of plaintiff No 1 was 
held proved and the sale was held 
to be without legal necessity. It was 
also held that pleintiff No 1 as the 
daughter of a predeceased daughter was 
entitled to inherit the property of her 
maternal grand-father, Jairam under the 
Bombay School of Law The defendants’ 
plea that one Tukaram was a sapında 
relation of Natwaji and, therefore, a pre- 
' ferential heir to Jairam's estate was over- 
ruled Asa result of these findings the 
plaintiff's claim for possession has been 
decreed by the Courts below The decree 
for mesne profits passed by the First 
Court has, on appeal by the defendants 
to the Districf Judge, Amraoti, been 


‘+ facts were upheld in that appeal 
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upset but the rest of the findings of 
The 
plaintiff's right to succeed 10 hor maternal 
grandfathers estate was, thus min- 
tained by both the Oourta. The plaintiffs 
not laving appailed against the dus- 


* , mussal of their claim for mesne profits it 


has now become final. 

The only point which need be con- 
sidered in this second appeal by the 
defendants is, whether on the death of 
a Hindu widow her predeceased 
daughter's daughter is entitled to succeed 
as & next reversionary heir to the estate 
of the last male holder. The 
below have, on the authority of certain 
rulings, held in the affirmative and I 
am asked by the appellants to differ 
from that view In view of tho nega- 

tive finding of the Courts below upon 
the plea that-Tukaram was the prefer- 
ential heir to Jairam’s estate, I think, 
my tesk has been rendered very light, 
because I need not consider the question 
of preferencs between a daughter's 
: daughter and a sagotra sapında It is 
sufficient for the decision of the case if 
the daughter's daughter is entitled under 
law to succeed even asa bandhu in the 
absence of any other preferential heirs 
and I need not decide where her exact 
position comes in the list of heirs 

Mr Mayne did not mention her as a 
bandhu in the table at page 852 of his 
8th Edition of Hindu Law and Usige, but 
his treatise at page 828 contains the fol- 
lowing observations :— ` 


“Nor can the daughter's daughtor evar’ 


succeed except in Bombay, and by the 
recent decisions in Madras whether her 
mother has taken or not, because she 
confers no benefits on her maternal 
grandfather, and is estranged from his 
lineage " 

The Court of frst instance cited para- 
graph 46 of Mulla's Hindu Law, 3rd Edi- 
tion in support of plaintiff No l's right 
to the inheritance. I have looked up 
that paragraph ın the revised 31d Edition 
of the learned author's Hindu Law. The 
relevant passage is to be found at page 
73 of the new Edition. The citation 

iven in support of the daughter's 
davghicr's claim to succeed to her grand- 


- father on the maternal side, is the decision. 


` 
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in Gangaram v. Ballia (1). "Trevelyan's 
Hindu Law, Second Edition, also cited 
the very same ense at page 396 in support 
of herclaim. That author is, however, , 
veiy cautious im his observations because 
he prefaces the citation by saying that 
"the position of other females boin in 
the’ family is by no means clear,” T 
could find no other reported case. The 
nuthoiity in support of the claim of a 
predeceased daughter's daughter to + 
succeed to her maternal. grand-father's , 
estate is so scanty even in Bombay 
that it is difficult to say that her positon 
is quite clear under that School. A care- 
ful study of that case makes it clear 
that it 15 no authority for the view that 
à predeceased daughter's daughter can 
succeed to her grand-father. On the 
contrary there are observations in it to 
the contrary effect that if the inheritance 


, does not vest in her mother, she gets 


nothing. This will show that the very 
foundation of the decision is wanting. 

In West and Buhler's Hindu Law, 
Fourth Edition, page 447, the following 
passage occurs ‘— 

“Q. 8:—A man of the Brahmin caste 
died The surviving relatives are a 
daughter of a daughter, a cousin who has 


.Eeparated, and some second cousins, They 


have all applied for certificates of heir- 
ship to enable them to succeed to the 
inam pioperty of the deceased. The ques- 
tion is. which of them should be recognis- 
ed as heirs? mo, 
4.—1f the deceased has left no wife or 
ton, the cousin who has separated will 
become his heir. The second cousins 
and the granddaughter are not the 
heirs " , 

One must not, however, forget that 
the question there was one of competi- 
tion, between a daughter's daughter and 
a male sagotra sapinda. She could 
certainly not have a preference over a 
male sagotra sapinda whether she is 1e- 
garded as a gotraj sapında or bhinna 
gotra sapinda. 

A general impression prevails that a 
daughter's daughter is recognized as an 
heir under the Bombay School of Hindu 
Law and I find it reiterated by Ismay, J.C’, 


(1) P. J, 1876, p, 31, E j 


: Vol. 82) 
GHUNAJI t. TULSI, 
' in Rungu Bai v.Ganpatrao (2). If one were 
to examine the principle underlying the 
case reported ag Lallubhai Bapubhci v. 
Mankuvarbai (3) and scrutinise the reluc- 
tance of Courts to extend that principle 
to other cases it would be seen that it 
has been very sparingly extended. I 
have not been able to find any authority 
where in the principle recognized in the 
said case has been expressly extended 
to the case of a predeceased daughter's 
daughter. It is held by Stanyon, A. J O., 
in Ramp v Nursha (4) that the principle 
has been extended to two 'cases only, 


namely, those of a sister and of the’ 


widow of a gotraj sapinda. He actually 
declined to extend it to the case of & 


daughter of the prodeceared uncle of' 


the propositus. his view has been 
confirmed by, him also in Sadasheo 
Kaboji v Gai Krishna Vinayak (5) 
where he observed that the daugkters 
of a gotraj, sapında can under 
School of Hindu Law be included as the 
reversionary heirs of their father’s cousin 
' ,german. This means that they cannot 
succeed collaterally. It has been simi- 
larly pointed out by Maenair, A. J C, in 
Savoo v. Bani (6) that the principle 
cannot be extended to the case of a 
daughter of the predeceasetl sister of the 
propositus. 

In Venilalv. Parjaram (7) it was held 
that a predeceased son's daughter was 
not a gotraj sapinda.-I do not think 

- any distinctaon ean be made between the 
position of a sister's daughter and a 
daughter's daughterand son's daughter in 
matters of inheritance as & p sapinda 
of the last male owner. any of them 
is a gotraj sapında every one of them 
i8 equally so. There 1s no spezial 
reason, why a daughter's daughter alone 
should be considered a gotraj sapinda 
and the other two not It must, however, 
be mentioned that in all the cases above 
cited there a question of preference 
between the female on the one hand and 
a male gotraj sapında on the other, and 


) MOP L R J85atp 186 : 
3) 2B 388,1 Ind: Deo y 0) 082 (P B). 
D ll Ind Gas. 907,7 N LE 118 * 

5) 43Ind Cas 475, 14N L Rat p 8. 

8) 6? Ind Oas 2357, iN L J77 

(7) 20B 173, 10 Ind. Deo, (x &) 674, 
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the male 'sagótra sapinda was held 
entitled to preference over the female, ' 
“These cases are, therefore, distinguish- 
able from the present case on this 
ground. Butin view of the more recent 
decisions of- the Bombay High Court 
which admit brother's daughter, Bal- 
lerishno Bhiman, v. Ramkrishna ‘Ganga- 
dhar (8), sister's daughter, Dattatraya 
Bhimrao v. Gangabai Ganeshbhat (9), 
uncle's daughter, Gimmallappa Chan- 
nappa v. Kenehava. (10) as bandhus, I 


' do not think the earlier decisions which 


disentitled each of them to come in ns 
a sagotra sapinda need trouble us any 
longer. 2 

West and Buhler's Hindu Lew con- 
tains the following note.— ~- 

“Balambatta admits the rights of in-/ 
heritance of sisters, sisters’ daughters, 
and daughter's daughters. But he does 
not consider them to, be included by the 
term gotraj sapında, but ’by the words 
bhratarah’, ‘brothers’ -and ‘dauhiira’ 
‘Daughter's son',. and 'tatputrah' his or 
her son’ in Yajnavalkya’s text," (4th 
Edition, page 121). 

The .following observations at pages 
557 and 558 in Dattatraya Bhimrao v. 
Gangabar Ganeshbhat (9) are very usefull 
and instructive in this connection. "As , 
regards the Balmbatti no doubt if the 
interpretation pat by Balambatta upon 
the word ““bhratarah” in the well-known ` 
text of Yajnavalkya were accepted the 
sister's daughter would come in not only: 
before all bandhus but even before all 
the gotraja sapinda A translation of 
the relevant passage has been given at 
pagé 308 and the list of heirs according 
to the scheme adopted in the Balambatti 
is stated at page 308 of the report in 
Bhagwan v. Warubhai (11) Though 
Westiopp, ©. J., laid stress upon the 


- Balambhatti as supporting the case for the 


sisterin Sakharam Sadashw Adhw Kar 

v. Sitabar (12) Jenkins, O. J., in Mulji 
Q 9 Ta. Doo TH, 45 B 363, 22 Bom L R! 
(9) 77 Ind Oas 17, 46 B. 541, 24 B 

aga a LR (B) 321 : RED 

,Q* GI Ind Cas 994,45 B. 708; 23 Do m. L R. 


(11) 32 B. 300, 10 Bom L R 389 
i 3B 353, 4 Ind Jur, 81, 2 Ind, Deo (x,a) 


" 
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` Purshotum v. Cursandas Natha (13) and 
* Ohandavarkar, J, in Bhagwan v. Waru- 


bhai (11), definitely rejected it as nflord- 
ing a hasis for the sister’s position in the 


‘list of specifically mentioned heus, and 


that view was followed in Ham Annapı 


' y, Vasudev Janardhan (14). 


“Apart from these decisions there is 


“another difficulty m following the scheme 


in the Balambhatti logically. It would 
not be easy to determine what 
place would be assigned according 
to the Balambhatti to the son's 
daughter's son For instance, ın 
dealing with the position of the 
daughter's son, as stated in the Mitak- 
&hara, the author has interpreted the 
word dauhstra- (daughter's son) as includ- 
ing dauhitri (daughter's daughter) also, 
(see Gharpures Edition of Balambhatti, 
Vyavaharadhaya, page 207) and he has 
given her a higher place than the sister 
and her issues. It may be said that the 
same author would logically assign a 
higher place to the son's daughter and 
robably to her son J mav state that 
f have not been able to find in the 
‘Balambhatti any express reference to 
the son's daughter, or to the son's 
daughters son in connection with: the 
relative positions of difteent heirs So 
itis possible to argue that the sister's 
daughter occupies p higher position 
than the son's daughter's son according 
to the Balambhatti The true view 
about this commentary on the parti- 
cular point under consideration ap- 


'pears to me to be that the interpre- 


tation of the word bhratarah disturbs 
the settled series of heirs under the 
Mustakshara and it ıs difficult to base 
any inference upon that view unless 
we are prepared to accept the scheme 
in its entirety Though this com- 
mentary is useful. ns aiding the 
interpretation of the Mutakshara tbe 


views propounded therein cannot be 
accepted without due caution and 
examination I do not think that 


the position assigned to the sister's 


(13) 24 B. 583; ? Bom L R. 721, 12Ind D (N s) 
908 

G9 23 Ind, Cas, OH; 38 D, 498, 10 Bom, L. R, 
jen 


! ? 
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daughter in the Balambhatti can be pro-s: + - 


perly accepted.” 

lf we apply the same reasoning 
to the case of a' daughter's daughter 
it will be seen that her place would . 
have to be just after daughter's son 
in the list of’ direct heirs. This : 
wil. show how utterly illogical and : 
anomalous the position created by ' 
the special interpretation put by 
Balambhatta on the text of Yajnay- 
valkya for her is She cannot be: 
regarded as a gotra) sapinda in the 
strict sense of the term although she 
is a gotraja, i. €, born in the family, 
of her own parents. She cannot be 
regarded as the gotraj of her mater- 
nal grandfthebr because her mother, 
on marriage, is by a fiction of law, 
"born in in the family of her, 
husband", and thus ceases. to belong 
to the gotraj of the family of her 
birth It is on this principle that 
the married or: unmarried daughters 
of gotra} sapindas ore not allowed . 
to inherit collaterally under the Mitak- 
shara Law, particularly those females 
who are not expressly named im the 


texts. They' are  bhinna gotra) 
samndas and may be. classed as 
bandhus instead of a8 sagotra, or 
gotraj spindas, almost in all cases, 


except the specially favoured case of a 
sister, and those of the widows of sagotra 
sapindas : 

Bose, A. J. O., has held in Lochan 
v Baba (15) following Bhagwan 
v Warubhar (11) that the word 
"bhratarah" in the text of Yajnavalkya 
does not include “sisters.” It, there- 
fore, follows that the word "tatsunavah" 
in the text under consideration “also 
does not include “sister’s daughters” 
and similarly the word “dawhttra” 
daughter’s son ought not to and cannot 
inelude "dauhitri' daughter's daughter 
as interpreted by Balambhatta in his 
Balambhatti, Vyavaharadhyaya page - 
207 (See Gharpure’s translation of 
Balambhatti) It would, as pomted 
out above, dislocate the whole system 
and “bring the remoter heirs before 
the sagotra sapindas and samanndakas 
are exhausted ; 


(15) 4 Ind, Cas, 786, 6 N, L, R, 101, 
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Iam not here concerned with tho 
conflict which prevails unde: the 
Benaras o1 the School of Hindu 
Law as regards the clam of a 
daughter's daughter ‘to succeed’ 
to her maternal grandfather after 
the death of her grandmother While 
the latter recognizes her as an heu, 
Ramappa Udayan v. Arumugath Udyan 
(16), on the giound that she is w 
bandhu the former excludes her from 
inheritance on the ground that she 


is not expressly named in the Mitak-: 


shara, Jagan Nath v Champa (17) 

On the whole I hold that a 
daughters daughter cannot rank as a 
sagotra sapi under the Bombay 
School of Law but she can come in as 
a blunna gotra sprnda under that 
School after all the sagotra sapinda 
are over. As in this case there is 
no nearer heir than the plaintiff Nc. 1 
and the defendant is a transferee 
from a widow without legal neccssity 
I hold that the plaintifis' claim has been 
correctly decreed. I, therefore, dismiss 
the appeal with costs 
Appeal dismissed 
J 30, 6 Ind Dec (~ 8) 


G R D. 
SUP Tar 183, JM L 
MU 9284. 307, A.W N (1008) 13, 3 A L J, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No 324 of 1923 
April 4, 1924 
Present.—Mr Justice Krishnan and 
Mr. Justice Odgers. 
DOORVAS 8. 8. SUBARAMA IYYAR— 
DzcREE-HOLDER—APPRLLANT 

VETSUS - 
SOMALINGA SUBBA IYYAR ax» 
ANOTHER—J UDGMENT-DELTORS— 
RESPONDENTS 
Cwu Procedure Code (Act V of 1008), 
O XXXVIII, r. 5—Attachment before judgment— 
Security bond, execution. of—Diemissal of surt— 
Deciee tn'appeal—Secur uy bond, 1f x dg 
Thee i18 no general iulo m ail cases, that 
whenever a bond is given ag security to n Court 
tor any decree that may be passed by that Comt, 
it should be construed as meaning that the 
security 19 available foi the proceedings not onl 
an that Court but also in the Courts of Appeal. 
[p. 463, col, 2; p. 464, col. 1] 


On aa application for attachment before judg- 
ment, the judgment-debtor executed a secmity 
bond under O XXXVII, r 8, Ou Procedure 
Oode, agreeing to give certain properties 88 
sscurity and bound himself and his piopeity as 
lesponsible for the decree amount “im case the 
atoiessid suit” was decided in favour of the 
planul The swt was subsequently dismissed by 
the Firat Court but was decieed in appoal On an 
application to enforce the security bond . 

Held, that the bond which ieally took the place 
of the attachment before judgment was intended 
to take effect only ifthe attuching Court esed 
a deciee and since the suit was diem tho’ 
Dond ceased to have any further effect and the 
deciec-holder was not entitled to any chaige on 
the property on the strength of the bond [p 462, 
col 1 

Abdur Rahaman v Amar Sharif, 44 Ind Cas. 
229, 45 O 780, 220 W  N. 021, Sheikh Suleman v 
Shwram Bhikaj 12 B 71, 6 Ind. Dec. (N. 8) 534, 
Gollamudi Ver a Rao v.  Chaparala 
Rosayya, 90 Ind” Cas 76, (1914)M W N 714, 
Ranee Bur jobuttee v Pertaub Singh, 8 M. I A 160, 
13 Moo P O.465,1Suth P C J 408, 1 &n. P O. 
J. 740,3 W R P. O 36, 10 E R 490, 15 E R. 174, 


132 R R. 149, Moonshee Amee: Alt Khan Bahadur 


v Kasam Aly Khan, 13 W. R 403 and Janakı 
Nagasawmı lyer v. Ramasowmy Iyengar, 36 Ind 
Ces 207, (1020) al. W, N 264, 111. .W, 6, iehed 


on n 

Erusulappa Chetty v. The Oficial Asngnee of 
Madras, 32 Ind. Cas 190, 30 AL 903, not fol- 
lowed. 

Seena Vana Ramah Ayya: v Gopala Ayyar, 
49 Ind Cas 20, 4131 1053, 35 M. L J. 355, Raj 
Raghubar Singh v Thakur Jar Indra Bahadur 
Singh 65 Ind Cas 550, 42 A 158, 220. O 213, 
60 LJ 682, 38M L J 30, IBA L J 203, 
22 Bom L R 591,40 I A. 228, 13 L. W. 82 (P. O), 
distinguished, : 

Appeal against the order, dated the 
13th August 1923, of the Court of the Sub, 
oidinate Judge, Madura, in Execution 
Petition No 92 of 1923, ın Original Sut 
No 19 of 1918. f 

Mr, K Bashyam Iyengar, for the Ap- 
pellant. , 

Messrs. T. Narasimha Iyengar and 
P. R. Smmwasa Iyengar, ior the Re- 
spondent. 


JUDGMEN'T,.—in this case the 
appellant brought a suit against the first 
iespondent in the Sub-Court of Madwa 
and pendini that sui, apphed for 
attachment before judgment under O. 
XXXVII, r. 5, of the Orvil Procedure 
Code The fist respondent agreed to 
furnish security and executed the bond, 
the effect of which is the question now 
before us His suit was subsequently 
dismissed by the First Court. e ap- 
pellant, however, succeeded in getting a 
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. decree in the Appellate Court. He now 
“applies to have his, decree executed 
' against the properties mentioned in the 
Becurity-bond. It should be stated that 
after this application, had been filed, 
the first respondent was adjudicated an 


a -insolvent and. all his properties have 


become vested in the Official Receiver, 
who has been brought on record as 
the second respondent. The Official Re- 
ceiver raised a number of contentions 
against the deoree of the appellant being 
executed against the properties in ques- 
tion. It is sufficient for the disposal. 
of this appeal to refer to one of them, 
namely, that the bond ceased to have 
any effect as soon as the decree of the 
First Court was passed, dismissing the 
appellant's suit. The circumstances 
under which the bond was given we 
have already stated,- namely, that1t was 
under O. VI, r.5 What that rule 
states is that the defendant should furish 
security in suchsum ag may be specified 
under the order of the ourt, to pro- 
duce and place at the disposal of the 
Oourt when required the said propert 
(namely, the properties that are attached) 
or such portion thereof as may satisfy 
the decree which may be passed by the 
Court in the case. e have to con- 
strus the bond with reference to the 
circumstances under which it was exe- 
cuted as its language is not clear. The 
bond says; “In pursuance of the order of 
the Oourt dated 22nd March 1918, in I. A 
No. 68 of 1918 ın the above suit, I have 
hereby given as security all the rights 
which I have in the property described 


hereunder for the aforesaid suit amount.. 


In ease the aforesaid suit 1s decided in 
favour of the plaintiff the undermention- 
ed property, myself and my heirs hereby 
bind ourselves to be responsible for 
the said amount. This security bond is 
executed for Rs, 5,000". The bond was 
executed, to the , Court. We have not 
before us the records of I. A. No. 68 of 
1918 referred to in the bond. But evi- 
dently it was some order passed by 
the Oourt under r. 5, O. VIL. 
Though the bond is worded somewhat 
widely it is clear that the respondent 
was giving security only for the decree 


that might be passed against him by 


s 


the Court to which he gave the security. 
There can be no doubt that if he had 
not furnished security, and his property 
had been: attached before judgment, 
such an attachment would have ceased 
to have any effect as Boon as the Court: 
dismissed the plaintiffs suit. See Abdur 
Rahaman v. Amir Sharif 1). It seems, 
therefore, right to hold that the bond 
which really took the place of the attach- 
ment before judgment, was meant to 
give security only for the purpose of ' 
enabling the First Court to execute its.. 
decree in case it passed a decree. Aa 
that Court .did not pass a decree at all 
but dismissed the suit, we consider that 
the Subordinate Judge was right in 
thinking that the bond ceased to have 
any further effect. This view is in con- 
formity with the case reported as Sheikh 
Suleman v. Shivram Bhikaji, 2) followed 
in Gallamudi Venkatasubba Rao v. Chap- 
paralla Rosayya (8) by a Bench of this 
Court. An earlier case in the Privy Coun- 
cil, Ranee Burjobutee v. Pertab Singh (4), 
raised asomewhat similar question wi 
reference to the security given for a 
Privy Council ap . That appeal was 
dismissed by the Privy Counc for de- 
fault and then was restored. The ques- 
tion arose whether the security of 
Rs 4,000 given for the appeal would 
continue as security for the subsequent 
proceedings in the Privy Council after 
the Privy Council had’ dismissed the 
original appeal. Their Lordships thought 
that ıt would not, and directed that a 
fresh security of £600 should. be furnish- 
ed-by the appellant. Their Lordships : 
were of opinion that when they dismissed 
the appeal in the first instance, the surety 
ceased to be bound, and, therefore, a fresh 
security was necessary. 

A similar case was brought to our - 
notice in Moonshee Ameer Ali Khan 
Bahadoor v. Kassim Ali Khan (5). In 
this Court we have a case in Hrikulappa 


BB alba Baie 584. 
D SAT AMD Moo. P. O 485; 
J 408; . 740, 3 W. R, 

R. 490, 15 E R. 174; 132 R. R. 149, 

(5) R. 403 


26 Ind Gas, 76, (1914) M. , 714. 
1 Bath. P, C 
; 18ar.P O J. 740, 3 W. R. P, O. 26; 19 E, 


~. say that 
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Chetty v. The Official Assignee of Madras. 
(6) where the money specified’ in the 
summons issued under O. XX XVII, “r. 5 
was paid by the deféndant into Court, 


their Lordships held that the decres- | 


holder had no charge on that money, as 
against the Official Assignée, This view 
seems to be somewhat in confliet 
with the view expressed in Janakr 
Nagasawmi Iyer v. Ramasawmi Iyengar, 
(7) but we must follow the rulings in 
rikulappa Chetty v. The Offinal As- 
signee of Madras, (6) in preferenceto the 
“one in Janaki Nagasawmi Iyer v. Rama- 
sawmi Iyengar (T). '. 5 ] 
‘Our attention has also been drawn 
the case in Seena Vana Hamiah Ayyar 
v.Gopala Ayyar (8) That case is nof 


against the'view we are taking. Here the. 


security was given only for enabling the 
decree to be executed, if any: decree was 
passed by the Court ‘In the case cited, 
money. bad been deposited, under r. 2 of 
O XXXVII to the credit of- the action 


and ıt was held that the plaintiff wko - 


-obtained a'deeree in the suit had a lien 


on the, money. That case is not an 


authority here as the' plaintiff here ‘did 
not geta decree in the Court to which 
security was given. 


Finally our attention was drawn to the . 
decision of the Privy Council in Raj’ 


Raghubar Singhv. Thakur Jas Indra Baha- 
. dur Singh (9). In that case no doubt there 
are some observations by their Lordships 
on page 1644, which appear-to be in 


favour of the appellant. Their Lordships, ., 


construing the security bond in the cass, 
the. construction that the 
security’. was’ confined to -the Judicial 


Commissioner giving'a decree for’ the - 


mesne profits’ in the first instance’ wes 
not proper as “according to it if the 
Court of the Judicial Commissioner had 
reversed the decree of the Subordinate 
* Judge,.but wrongly reversed it and been 
38 Ind Ces 190; 39 AI 903, E 

t 7) 56a. Ons, 207, (1020) M. W. N. 264, 1I L. 
w 


NOEL Cas. 20, 41 M. 1053; 30 M. L, J 

(9) 55 Ind. Cas. 550, 
'O.L J 685, 38 ML J. 302; BAL J 96 
82Bom LR 531, 461 A 298, BL. W. & 
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“ceased to 


43A 158; 22 O. O 918 B ' 


| itself corrected , on final appeal, so that 


the widow was really entitled to pos- 
session ‘and the mesne ‘profits, still the 
Court of the Judicial Commissioner 
having decided against her, the sureties 
would have had to pay to the defend- 
‘ant who had no title the amount of the 
mesne profits from the date of the 


original decision to that of the inter- . 
mediate Court of Appeal.” 
‘that the bond should not be construed 
.too literally butreasonably with reference 


This shows 


to its language and the surrounding 
circumstances If the decree 18 reversed 


‘by the Appellate Court, the security 


goes with 1t, the security must, therefore; 
be taken to be for a subsisting decree 
only. The observations of their Lord- 
ships must ‘be read with the language 


.2nd the circumstances of the instrument 


which they were construing. . That was 


.8,ca8e where security had been- given for 


mesne profitson behalf of a widowed. 


Rani, who was asking for -possession 
of properties, pending the appeal in the 
Judicial Commissioner's Court. She was 
directed to give secunty for mesné 
profits of the property, and the bond 


, in „question was'the security that was 
^given- 

.hypothecated property “should serve as 
. security and be liable to the extent of 


The bond stated: that’ the 


a lakh of Rupeés ‘for carrying out the 
aforésaid purpose. It was argued before 
their Lordships that this security- bond 

ave effect’ as soon as the 
Judicial Oommissioner dismissed the’ 
appeal tohim, .This argument was met 


-by their Lordships by pointing out that 


there was 'realy no difficulty on the 
language of the instrument as by it the 
sureties made themselves hable for 
any order that might. be passed by the, 
Judicial Commissioner, not the’ first 
order merely but any order. ‘The order 
for which the security was sought to 


Commissioner ‘himself - though. passed 
after remand and it fell within the 
language of the'bond. S nd 

e cannot. use this case as an author- 
ity for holding generally in all cases 


` that whenever a, bond is given as securtty 


toa Court for any decree that may be 


a 


. be enforced was an order of the Judicial E 


* passed ' by “that Court, it' Should ba 


4ó4 


- construed as meaning that the security 
was available for the proceedings not 


only in the Court, but also in the Courts 
of Appeal. That would really depend 
88 con- 


upon the language of the bon 
strued with reference to the surrounding 
circumstances. In the présent cage we 

.only if the attaching Oourt had passed 
a decree and that not having taken 
place the appellant is not entitled to any 
charge upon the properties on the 
strength of the bond. The appeal, there- 
fore, fails‘and is dismissed with costs of 
the second respondent. 

ve Appeal dismissed, 


Y. N. 


MADRAS HIGH. COURT. 
Ori, Revision PETITION No, 865 
or 1822. , 
March 18, 1924. 
' Presént :—Mr. Justice Jackson. 
GARIMELLA VENKAYYA AND 
ANOTHER—D EFENDANTS—PRTITIONERS 


versus 

MOKKARALA BANGARAYYA 
; —PLAINTIFF—RBSPONDENT. : 
Hindu  Law—Whidow--Debts for necessuy— 
Laabilaty of reversionera y i 
A debt incurred hy d Hindu widow, in or- 
cumstances of necessity is binding on the estate, 
and assets inthe hands of reversioners ettor the 
widow's death are, therefore, lable for the dis- 


of such a debt. 
shore Ji v. Nimushakani Vonkatarat- 


(xs) 34, 
Lal, 26 B.206;3 Bom L R. 
738, followed. 

ir Pieri D oami Mudaliar v. Sellatiammal, 4 M. 375; 
1 Ind. Dec. (s. 8) 1097, not followed, A 


"Petition, under section 25 of Act IX of - 


1887, praying the High Court to revise 
a,decree, dated 6th 1922, of the 
Court of the Subordinate Judge, 
Cocoanada, inf. C. B. No. 100 or 1922, 


' 
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think the bond was given to take effect : 


“but that rulin, 


[1924 


‘Mr. C. Rama Rao, for the Petitioriers, 
Mr. K. Ramamurthi, for the Respond-. 


ent. s 
JUDGMENT.—Plaintiff sued for 


recovery of Rs, 424-9-6, (Rupees four’ > 


hundred and twenty-four, annas’ nine 
and pies six) due on ‘a pronvte “exe: 
cute - 
sity and obtained a decree against 


by a widow for family nécés- . 


her reversioners who petition to’ have it ` 
set-aside. The question is whether in ' 
circumstances of necessity, a widow can ` 


bind the estate. It was originally Held 
in Madras that she cannot dd so.. See 
Ramaswami Mudaliar v. Sellatatunal (ty 


in Regella 


Manga Ram (3) follows the earlier Madras 
view. Oalctitta has always held the other’ 
why. See Ramcoditar Mitter v. Idiatoyi 
Das (4) and the whole question las been 
axHaustively summed up by Jenkins, O.J.,’ 
in Sekrabhai ¥. Maganlal B 
held that the assets are lidble as against, 
the réversioners. 22 


, In the circumstances I see no reason to 
interfere. The petition is dismissed with 
costs. 


YN Petition dismissed. 


yÊ 5 Tnd, Caa 271, 33 M 492, 7 M. L T. 112, 20 
(3) 19 A.300, A.W. N.(1807) 09, 9 Ind Deo 
(x 8) 190 i : 
(4) 6 O 3876 ©. LR. 429; S Ind Jur: 579, 3 nd 
Dee (x 8)24 ' . 
(5) 20 B. 206, 3 Bom. L. R. 738. 


8 4M 375, 1 Ind’ Deo (N, 8) 1097 


Paty 


has been ue o m 
agayya v. Niímudhakasi' . 
Venkataratnamma (2). Dhiraj Singh, v. , 


where it is ' 
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MADRAS HIGH COURT. 
FULL BENCH, ; 
ORIMINAL APPEAL No 1045 or 1923. 
April 24, 1921, ' 
Present: —Mr, Justice Spencer, 
Mr. Justice Krishnan and Mr Justice 


Ramesam 
THEETHUMALAI GOUNDER 
AND OTHBRE— PRISONBRS Nos. 1, 4, 6,7, ` 
12, 13, 15, 16 AND 18— APPRLLANTS 
versus 
EMPEROR-RBSPONDENT 

Criminal Procedure Cods (Act V of 1808), ss 233, 
937— Penal Code (Act XLV of 1860), os 149, 326— 
Charge under as $26, 149, Penal Code—Conriction 
under s 326—Legality—Prejudice 

When a chugs his been framed under sec- 
trons 320, 149, Penal Code, a conviction under 
szction 326 18 not necsssarily bad but it depends 
o2 whether the accused has or has not been 
materially premdisd by the form of the charge 
[p. 470, col 1] 

Obiter dicta —-Saction 149, Penal Code, crestes no 
oftencs, but 15, like section 31, msrely declaratory of 
a piinoiple of the common law, and its object 18 to 
make it clear that an accusod who comes within 
that ssction cannot put forward as a-defance that 
it was not-his hand which actually committed 
the offence A person could not ba tried 
and ssatenced under section 149 alons, as no 

nishment 1s provided by ths section T 
ore, the omission of section 149 from a charge 
doss not create an illegality by reason of sec- 
, tion 233, Oriminal Procedure Code, which pro- 
vides that for every distinct offence of ich. 
any person is accused there shall be a separate 
chee [p 470, cols 1 & 2] 

wi & person 18 charged with being a 
member of an unlawful assambly, one of the 
members of which caused grievous hurt in 
pursuance of the common object, there i8 no 
necessaly implication that that particular member 
„is not hims: [p 470, col 2] 


S ppeal against the order of the Oourt 
o 


ession of the Tinnevelly Division’ 


in Case No. 55 of the Oalendar for 1923. 


This appeal coming on for hearin 
on the 18th and 19th of March, 192 
upon perusing the petition of appeal 
and the record of the evidence and 
proceedings before the Court of Session, 
and upon hearing the arguments of 
Messrs. V.L  Ethwaj and ^T. Krish- 
nan Nambrsan, for the Appellants, 
and of Mr. J. C. Adam, Public Prosecu- 
tor, on behalf of the Crown, and the case 
having stood over for consideration till 
the 2nd of April, 1924, the Court (Phillips 
and.-Odgera, JJ) dismissing 
appealso far as accused Nos. 4,7, 12, 13, 
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15, 16 and 18 are concerned, made the 
following Ti 
ORDER OF REFERENOE TOA 
. FULL BENCH. 
Phillips, J.—In this case the appel- 


lants who were accused Nos. 1, 4, 6, 7, 


12, 13, 15, 16 and 18 were charged under 
sections 148, 326 and 302, Indian Penal 
Code, read with section 149, Indian Penal 
Code. Accused Nos 4, 7, 12,13, 15, 16 
and 18 ‚were found guilty of rioting 
under section 147 and accused Nos 1 and 
6 were found guilty under sections 148 and 
326, Indian Penal Code. ; 

It appears that there was a dispute 
between the accused party and the party 
of prosecution sixth witness about some 
land Prosecution sixth witness has filed - 
suits with reference to this land and 
obtained an injunction restraining the 
persons under whom the accused claim 
from interfering with his enjoyment of 
the land. The prosecution case is that 
when some of prosecution 6th witness's 
men were watching the land, the accused 
came and began harvesting the crop. 
Prosecution sixth witness and others then 
went and remonstiated and apparently 
beyond remonstrating did nothing else 
before they were attacked by the accused. 
The first accused broke the arm of prose- ' 
cution seventh witness and the sixth ac-, 
cused injured one Mapillaiswami Naick, 
who subsequently died of his injuries. 
These facts are not disputed in appeal but 


-the conviction is questioned on grounds’ 


of law. 

So faras the conviction of the seven 
accused under section 147 18 concerned, 
itis urged that-the Sessions Judge has, 
not found, that prosecution sixth witness 
was in possession of the land and that, 
consequently, there is no finding to 


- justify the conviction for rioting, but it 


appears that there had been an order 


-enjoining the accused not to interfere 


with the possession of prosecution sixth 


witness. .When, therefore, they entered 


upon the land and began cutting the 
crop, they were doing an unlawful act 
in contravention of the orders of the 
Civil Court. It 1s possible that, if the 
‘prosecution witnesses had then attacked 
them, they would have been entitled to 
defend themselyes and that -injurieg 
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caused by them might be so justified, 
but the prosecution witnesses merely 
remonstrated with them, which they were 
pertectly entitled to do, and, consequent- 
ly, the use of force towards these wit- 
nesses in prosecution of the common 
-object of- retaining the land which was 
in itself an unlawful object, undoubted- 
ly constituted then into an unlawful 
assembly guilty of rioting Bo far as 
these accused are concerned, their con- 
victions are right and must be confirmed 
and tbe ap dismissed 1 

Accused Nos 1 and-6 have been convict- 
ed under sections 148, and 326, Indian 
‘Penal Code, and, while it 1s not disputed 
‘that the convictions under section 148 are 
correct, it is argued that the convic- 
tions under section 326 cannot stand, be- 
cause the charge ainst them was 
under section 326 rca 
and that, therefore, the convictions 
under section 326 alone are bad. This 
is undoubtedly the view of the Calcutta 
High Court,which has always treated 
the so-called offence undér section 149 
as distinct. from the substantive offence 
and I may refer to Abhi Misser v. Lachm 
Narain (D, Panchu Das v. Emperor (2), 
Emperor v. Madan Mandal (3) and Reaz- 
-uddi v. Emperor (4) In all these cases it 
was held that, when the charge had 
been máde under section 325 read with 
section 149, there could be no conviction 
under section 325 alone, the two bem 
distinct offences which must be charged 
separately. Asa matter of fact,ın each 
of these cases it was found that no riot- 
ing took place and, consequently, no 
„conviction could possibly To had by 
reason of section 149, for that necessarily 
implies a rot; but apart from this, those 
cases are certainly authority tor 


Mr. Ethiraj's contention that the present. 


conviction of accused Nos. 1 and 6 under 

section 326 is wrong. There would a 
“lo be no reported cases of this 

Court, until one reported very recently 


) 27 0, 568, 4 O. W. N. 546; 14 Ind. Dec. (x. 8) 
5 Q9 C. 698 at p. 703, 11 O. W. N. 086; 5 Or, L 
~ (3 #2 Ind Qus 731; 410. 662; I&. C. W. N. 668; 
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with section 149, . 
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rhode 


in In re Thaikkottathil Kunhaeen (5) and 
apparently the Judges in that' case do 
treat the two oflencese as distinct, but 
although Wallace, J., ın his judgment: 
says that section 233, Criminal Proce-, 
dwe Code, which prescribes that there 
should be a separate charge for each 
distinct offence, was not followed, yet 
he does not hold that that im itself 
vitiates the conviction, for he treats it as 
a detect which may or may not occasion 
a failure of justice and, no doubt, in 
the case which he was considering, the 
omission of section 149, which was the 
question under consideration then, was 
likely to prejudice the accused and, on 
that ground, the conviction, was set aside. 
Similarly Ramesam, J., seems to consider 


-the offence under section 149 as a rfe- ' 


parate offence, but does not definitely 
deal with the point and also relies on 
the omission of section 149 as being a 
serious defect prejudicial to the accused. 
This decision was considered by this same 
Bench in a very recent case, Criminal 
Appeal No. 1364 of 1922, in which we 
held that, where the charge was suffi- 
ciently clear, the mere omission of sec- 
tion 149 from the charge was not suffi- 
cient to vitiate the conviction for the 
substantive offence. With all respect to 
the learned Judges of the Calcutta High 
Court, I find it difficult to understand how 
an offence is created under section 149. 


"That section reads as follows: “If an 


offence is committed by any member 
of an unlawful assembly in , prosecution 
of the common object of that assembly, 
or such as the members of that assembly 
knew to be likely to be committed in 
prosecution of that object, every person 
who, at the time of the committing of 
that offence, is a member of the same 
assembly, is guilty of that offence.” 


“That 18 to say, it does not define any 


particular oflence but says that, if a par- 
tacular offence is committed by any mem- 
ber of an unlawful assembly, other 
members of that assembly are guilty of 
the same offence if certain conditions 
laid down in the section are complied 


with, for instance, if grievous hurt ig 


76 Ind. Ces 044; 18L W. 846; 33M. LT, 


15 Or. L. . 
« (4) 45 Ind. Ces, 646: 16 C. W, N, 1077; 13 Or. Lu 210, 1520) M. W. N.47, (1924) A. L R. (AL) 338; 94 
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committed by one member under certain 
conditions, the other mambers of the un- 
alawful assembly are also guilty of griev- 
ous hurt Tas offence is grievous hart 
and whether itis charged’ under section 
325 01 under sections 325 and 149, the 
offence is the same and the punishment 
provided is the same Section 149 merely 


provides that certain circumstances short ,- 


of the actual commission of grievous h ut 
are sufficient to prove that a person is 
guilty of that offence 
notice to the accused that the provisions 
of section 149 will betaken into account— 
and it must be presumed that he knows 
those provisions, as every one is deemed 
to know the law—then the mere omission 
: of the number of the section would not 
prejudice him, and, in my opinion, 
would not entitle him to an acquittal. 
This case, however, is the converse of 
that and it 1s urged that none of the 
accused have been charged with the 
offence under section 326 because they 
have only been charged under secticns 
326 and 149, but to admit this would be 
to admit that they are two separate 
offences, one under section 326 and another 
under sections 326 and 149; but, as I 
have pointed out above, this does not 
seem io be so It ‘is possible that by 
framing a charge under section 149, the 
accused persons might be prejudiced 
if, for instance, the actual offence under 
section 326 was said to have been com- 
mitted by some one .not under trial, in 
which case the attention of the accusad 
would be directed to showing either that 
they were not members of the unlawful 
assembly, or that this person who com- 
mitted the offence wasnot :& member of 
that assembly; but in a case like tae 
present where 18 persons are accused and 
each one is charged with the offence 
under section 323—andit is the prose- 
cution case, which is known to the acous- 
‘ed, that the offance under section 326, 


was committed by one or more among 


the accused charged—it does riot seem 
to me to prejudice the accused in any 
way in their defence Their defence 
must always be either that there was 
no unlawful assembly or-that the offense 
of grievous hurt was not committed ; 
aud, if jt is proved thatit was committed 


Ifthe charge gives’ 
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by one or more accused, whether the con- 
viction is under section 328 alone or under 
geotion 328 by reason ofthe provisions 
of section 149, seems to me immaterial, 
but asthe view of the Calcutta High 
Court has some support in the case 
reported in In re Tharkkottathil Kunhaeen 
(5), I think ıt is advisable that the 
following questions should be referred to 
a Fall Bench . (1) "When a charge omits 
section 149, Indian Penal Code, and the 
conviction is based upon the provisions 
of.that section, is that conviction neces- 
sarily bad or does it depend on 
whether the accused has or has not been 
materially prejudiced by the omission? 
(2) When a charge has been framed 
under sections 326 and 149, Indian Penal 


: Code, is a conviction under section 326, 


^ 


Indian Penal Code, necessarily bad, or 
does this also depend on whether the 
accused has or has not been, materially 
prejudiced bythe form of the charge ?. 


Odgers, J.—In this case 18 accused 
were originally charged and accused Nos. 
2, 3, 5.8, 9, 10, 11, 14 and 17 were acquitted. 
Of the remaining nine all but two were 
convicted of rioting under section 147. 
Accused Nos land 6 were found guilty 
of rioting armed with deadly weapons 
and voluntarily causing grievous [me 
with deadly weapons under sections 148 
and 326 There has practically been no 
argument on the merits and this can -be 
disposed of very shortly. : tà 

The accused were found to belong to 
a party which went to harvest a certain 
field, the title to which has been a matter: 
of dispute, and the occurrence in ques- 
tion took place when the accused went on’ 
the 14th February, 1923, to harvest the 
cholam crop growing thereon Prosecution 
witnesses Nos 6 to ll received injuries. 
One Mappillaiswami Naick received an 
injury to his arm from which he died on: 
the 23rd February and Ramaswami Naick, 
P. W. No 7, also sustained injuries. 
necessitating amputation of his arm. It 
appears that in September, 1922, injuno-' 
tions. were obtained against the sixth 
accused and third accused and certain^ 
women who claimed a portion of the land: 
in dispute. The injunction petition was 
posted for hearing onthe 15th February: 


4 
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andit was theday before that the occur- 
^ Tence in question took place, 

.. It is suggested that the evidence of 
P. Ws. Nos. 6 to 12 is all interested, but I 
` find no reason to question the conclu- 
‘sion come to.by the learned Sessions 
`’ Judge on the facts, It may be, as the 
learned Judge remarks, that the issue of 
the injunction would not confer posses- 
: sion; but the accused have to justify the 
infliction of grievous hurt which resulted 
in the death in defence of their possession 
and this they have failed to do. The 
‘convictions under section 147 are clearly 
correct and need no further examination 

The interest, however, in this appeal 
centres round the legal point raised by 
Mr Ethira) on behalf of the accused Nos. 1 
„and 6. who were, as stated, convicted 
under settions 148 and 326. Mr. Ethiraj 
‘contends that this is illegal, because the 
charge was under sections 148 and 326 
read with section 149, Indian Penal Code, 
and it is contended that a charge under 
section 326 made applicable by reason of 
section 149 will not sustain a conviction 
under section 326 simpliciter. In the first 
place Iam not convinced that the charge 
18 nec ily only section 326 plus sec- 
tion 149 It runs “.. armed yourself 
with deadly weapons and -committed 
rioting (that is section 148) and caused 

ievous hurt by dangerous weapons (that 
is section 326) and you did commit mur- 
der by intentionally causing the death of, 
etc. (that is section 302) and thereby 
committed offences punishable under 
sections 148, 326 and 302 of the Indian 
Penal Code read with section 149, Indian 
Penal Code.” The question largely turns 
on whether or not section 149 constitutes 
a distinct offence or not. It has been laid 
down in Queen-Empress v Bisheshar (6) 
that -section 149 creates no offence but is 
merely declaratory of a principle of the 
common law which has for along time 
prevailed in England, and that the object 
of the section is to make 1t clear that an 
^ accused who comes within that section- 
cannot put forward as a defence that it: 
was not his hand that caused.the hurt 
“committed in prosecution of the common, 
object. In that case the appellants were- 


. (6) 9 A. 645 at p. 649; A. W, N. (1887) 149; 5 Ind,- 
Deo (x. a) 807. s dec Medis 
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corivicted under section 147 of rioting, 


and under section 325 of voluntarily,’ E 


causing grievous hurt. It is noticeable 


that ih this and other earlier cases, sec". - 


tion 149 does not seem to have beep 
specifically charged. The appellants in 
the Allahabad case were sentenced sepa- 
rately for their convictions under section 
147 and section 325 It was held that 
these sentences were legal. In Queen- 
Empress v. Bana Punga (7) a Full Bench 
of the Bombay High Court held that it 
was legal to pass two sentences, one for 
rioting and the other for hurt, where a 
person is convicted of rioting and hurt 
and the conviction for hurt depends on 
the application of section 149 . There 
again the char 
147, 148 and 326 without any reference 
to section 149 To turn tothe Calcutta 
case in Abht Misser v Lachm Narain @) 
it was held that the accused could not be 
properly convicted under section 325 by, 
the application of section 149, where 1t has 
not been found that these persons or any 
of them were members of an unla 
assembly, This would seem perfectly 
obvious in the case of persons who have 
been acquitted of rioting. Therefore, 1t 
seems to me to have no bearing on the 
resent case. In Panchu Das v Emperor 
2) it was held that the conviction under 
section 325 was illegal on the ground that 
no such charge was ever framed and that 
the accused had not been called upon, 


to meet such a charge. The appellants’ . 


there were tried under sections 147, 304, 
325 and 323 read with section 149, and 
they were convicted under section 325 
alone, and the learned Judges add — “If 
the evidence ..showed that the accused or 
any of them inflicted huit or grievous hurt 
with their own hands, ...additional counts 
of charge for those offences should have 


been added in the Sessions Court.” 
They also held that the offence of caus- , 


ing grievous hurt is not minor to, or 
included in, a charge under section 325 
read with section 149. In Emperor v. 


‘were under sections , 


Madan Mondal(3) the accused were charg- . 


ed undersections 148, 304 read with section 
109, and section 326 read with’ section 
419. The Jury found them guilty under 
section. 326 simpliciter. 

(1) 17 B. 260, @ Ind. Dep, (x. 8.) 170 (F. B.).. 


he Jury re-. 


u 
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turneda verdict of acquittal under section 
148 apparently owing to the admitted 
misdirection of the learned Judge. It 
was held that the verdict of the Jury 
convictang the accused under section 326 
was practically & judgment of acquittal 
inasmuch as there was no charge under 
that section independently In this the 
case in Reazudd: v Emperor (4) was follow- 
ed where the result of the Calcutta rulings 
is summed up as the learned Judges say: 
"it is now settled law that when a person 
is charged by implication under section 
149, he cannot be convicted of the sub- 
stantive offence.” If this statement of 
the law is to be accepted as correct and: 
if I am wrong in my suggestion that 
the in here as framed does not charge 
section 326 simpliciter, 1t follows that 
the convictions under consideration are 
ilegal. With deference I think the Cal- 
cutta decisions are wrong in that they 
erect section 149 into a distinct offence 
thus directly refusing the view set out 
in Queen-Empress v..Brsheshar (0). 


My learned brother and myself dealt 
with this point, though not exhaustivel. 
in Criminal Appeal No 1364 of 1922. 
There for reasons iven we held 
that the accused could not be pre- 
judiced by the omission to name 
section 149, the charge having been 
set out ın ertenso. We had, however, 
to consider the only Madras case, as 
far as I can discover, on the point, viz., 


In re, Tharkkottathtl Kunhaeen (5) de- ` 


cided by Ramesam and Wallace, JJ. 
There the petitioners were convicted 
under section 143, Indian Penal Code, 


and section 126 of the Railways Act.” 


It was contended that the convictions 
were correct if considered as under 
section 126 of the Railways Act read 
with section 149, Indian Penal Code. 
The latter section was neither charged 
nor referred to in the lower Court and 
on that ground, following the decision 
of Oldfield and Devadoss, JJ., Ramesam, 
J , held the conviction under section 126 
Railways Act, bad, as having prejudiced 
the accused. 


Wallace, J, though holding that 
section 149 does not create in iteelf 
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“any offence, held it was essential that 


the accused should have had notice 
that what they had to meet was a 
charge that they were members of an 
unlawful assembly which in progecu- 
tion of its common object committed 
an offence under section 126, Railways 
Act. The learned Judge speaks of the 
" substantive offence " [as do the learned 
Judges of the Oaleutta Court in Reazuddt 
v Emperor (4)] in contradistinction to 
section 149—which lays down that every 
member of an unlawful assembly may if 
an offence is committed under certain - 
circumstances be guilty ‘of that offence. 


Wallace, J., therefore, held that sec-, 
tion 233, Oriminal Procedure Code, had 
not been complied with and: that the 
accused had been prejudiced thereby. 
He added that. if section 149, Indian 
Penal Code, is relied on itshould be 
stated and named in the charge. 


I have had the advantage of reading 
the judgment just delivered by my 
learned brother and I share his views 
for doubting if in' à case like the present 
there could be‘any real prejudice to the 
accused, assuming he has here been 
charged under sections 326 and 149 
and not'aleo under section 320 simpli- 
citer. ' 

For the reasons stated by him I also 
think an authoritative ruling on this 
point ią very desirable. It has arisen 
at least three times wıthin the last eight 
months. and apparently twice before 
that, viz, in Referred Trial No. .85 of 
1922 and Criminal Revision Case No. 
662 of 1921. There may also be other 
instances which have not, been brought 
to my notice, I agree to the terms 
of reference proposed by my learned 
brother. 





This appeal came on for hearing on the 
99nd of Apri, 1924, in pursuance’ of the 
Order of Reference to a Full Bench. 


Messrs. V L., Ethwraj, and T Krishnan 
Nambisan, for the Appellants. 

Mr. J. C. Adam, Public Prosecutor, “on 
behalf of the Crown, : 


THEETHU MALAI GOUNDER t, EMPEROR. 


S OPINION. 
Spencer, J.—The questions referr- 


ed to us ae :—(1) when a chaige omits 


section 149, Indian Penal Code, and 
the conviction 18 based on the piovi- 
sions of that section, is that conviction 
necessarily bad, or does it depend on 
whether the accused has or has not 
been materially prejudiced by the omis- 
sion? (2 When a charge has been 
framed under 
Indian Penal Code, is a conviction 
under section 326, Indian Penal Code, 
necessarily bad, or does this also depend 
on whether the accused has or hes not 
been materially prejudiced by the form 
of the charge? 


* The charge in the present case runs 
as folows:—" That you on or about the 
{4th February, 1923, at 2 Pp. M at 
Sekkarakudi with a view to enforce the 
right to the punjat land Suit No. 1162 
of Sekkarakudi village, armed yourselves 
with deadly weapons and committed 

rioting and caused ‘grievous hurt by 
' dangeious weapons, and that you did 
commit murder by intentionally caus- 
ing the death of Bubramania Mappila- 
swami Naick and thereby commutted 
offences punishable under sections 148, 
326 and 302 of the Indian Penal Code, 
read with section 149, Indian Penal Code, 
and within the cognizance of the Cout 
of Session of Tinnevelly Division, and Y 
hereby direct that you be tried by the 
said Court on the said charge." 

‘Tt 18 clear that the charge ın this case 
does not omit section 149 and thus the 
first question’ refened to us does not 
directly arise on the facts 


We agree with the 
Edge, O. J, in Queen-Empress v. 
Bisheshar (6) that section 149 creates 
no offence, but is, like section 34, mere- 
ly declaratory of a principle of the 
common law, und its object 1s to make 
it clear that an accused who comes 
within that section cannot put forward 
as a defence thatit was not his hand 
‘which inflicted the grievous hurt. We 
do ‘not think that Bchwabe, O J. 
i ded to la own any contrary 
Bri nciclé in C R O No. 662 of 1921. 
Bection 40, Indian Penal Code, defineg 


statement of 
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sections 326 and 149, 


' [eed - 


e offence “as a thing made punishable Hi 
under the Code or under any special or 
local law as defined in the Code A person 


could not, be tiled and sentenced under " ' 


section 149 alone, as.no punishment is , 
provided by the section. Therefore, the 
omission ot section 149 from a charge 
does not cieate an illegality by reason. 
of section , 233, Criminal Procedure 
Code, which provides that for every 
distinct ‘offence of which any person i8 
accused there shall be a separate: 
charge. , 

To answer the first parts of both the | 
questions referred to us in the affitma- 
tive would be to overlook section 537, 
Oriminal Procedure Code, which deals © 
with omissions from charges. | | 

The learned Judges who decided | 
Reazaddi v. Emperor (4) and Emperor. 
v. Madan Mandal (3) do not appear. 
io have considered the effect of sec- 
tion, 537 upon omissions from the 
charge. In Sita Ahir v. Emperor (8) it 
was considered illegal when a charge for 
a substantive offence under section 323 
was omitted. We do not agree with 
the geneial statement in the fist of 
these decisions that it is “ now settled 
law that when & person is charged by 
umplication under section 149, he cannot 
be convicted of the substantive offence " 
We think that when a person 18 charged 
with bemg a member of an unlawful 
assembly. one of the members of which 
cauged grievous hurt in puisuance of 
the common object, there is no neces- 
sary implication that that particular 
member is not himself. Emperor v. 
Madan Mandal (3) was a clear case of 
misdirection to a Jury' which ceme 
before the High Court in consequence 
of a reference under section 307, Cii- 
minal Procedure Code. Panchu Das v. 
Emperor (2) was another case of mis- 
direction. Queen-Empress v. Bana Punja: 
m and Abhi Misser v Lachmt Naran 
1) deal with the legality of punisb- 
ments for combined offences rather than 
with failures of justice caused by the 
omission to freme the necessary charges: 
The legality of the sentences passed in 
the present case is not beiore us. . 


"mu 16 Ind Oee 161, 40C. 168, 13 Cr LJ, 
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In the presentinstance the name of: 


the person io whem grievous hurt was 
caused (Raghurama Naidu alias Rama- 
swami Naicker, prosecution witness No. 7) 
is not mentioned in thecharge. . 

- Whether this omission, or the omission 
to ‘charge accused Nos. 1 and 6 separate- 
ly with the offence under section 326, 
if in the present case there was such 
an omission (which Odgers, J , doubts) 
prejudiced those accused in their de- 
fence is a matter which the Bench 


which hears the appeal must deal with. : 


lt is nota part ofthe reference io the 
Full Bench We answer the first part 
of second question in the negative and 
the second part in the affirmative. 
Krishnan, J.—I agree. 
Ramesam, J.—I agree. 
V. N. Y. Order accordingly. 
“8. D 
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RANGOON HIGH COURT. 
OnrursAL Reviston No. 26-B or 1924. 
January 22, 1924. ] 
' Present: —Mr. Justice Carr 
ON PE-—PLrrITIONER 
versus " 
EMPEROR—RESPONDEXT ' 
Criminal proceedings—Res. judicata 
An ordei passed by a 
set aside m due couise of law, remains m foce 
and iis validity cannot be questioned in a 


of that order [p 472, col 2 | 

Criminal reference by the Sessions 
Judge, Insein, under section 438, Orimi- 
nal Procedure Code. 

REFERENCE.—The 
reference was forwarded by the Sessions 
Judge, Insein, tothe Registrar of the 
High Court '— ' 

have the honour to submit for the 


perusal of the Hon'ble Judges the pro-. 


ceedings of. the- Sub-Divisional 
trate o Insein, Maung Bo Min, 


M 
in his 


Criminal Miscellaneous No. 39 of 1923., 


The proceedings came to my notice in 
connection with an appeal by the same 


respondent. On-.Pe in my Oriminal , 
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‘sentenced to 
‘imprisonment 


Criminal Court unless, 


following' 


dn 


Appeal.No. 4 of 1924 against the order of 
the Bub-Divisional Magistiate (Maung 
Ba U 2), Insein in his Uriminal, Regular 
No. 68 ot 1923 wherein On Pe: was 
six ‘months’ tigorous - 
under section 18, 
Habitual Offenders Restriction ‘Act, for 
failure,to betake himself to the area to 
which his movements were restricted 1n , 
the former case. Assuming the correct- 
ness of the order in the first case there 
can beno doubt as to the correctness 
of the order of the latter case. On Pe: 
did not appeal against the fret order 
but I consider that the case in which he 
was ordered to restrict his movements: 
was most inadequately tried, and .that 
if he had appealed the order must have 
been set.aside, and a fresh inquiry direct- 
ed. lf that order now be set aside, I 


.-guppose, that the appeal against the con- 


viction under section 18, Habitual Offend- 
ers Restriction Act, would succeed, but. 
it might be argued.that the order was 
valid untit set aside and the appellant 
ought not to have taken it upon himself 
to disobey it. I would be gratetul to learn 
the opinion of the Hon'ble Judges on 
this point, if they agree that: the former 
order should ‘be set aside. 
to that order ıt will be seen that-the re- 
spondent was alleged to have three pre-: 
vious .cónvictions: but no attempt was 
made to prove them. Two witnesses 
were examined, One was a Head Oon- 


. stable in charge of an outpost who stated 


that On Pe was a surveillance: criminal, 
associated with the registered criminals 


subsequent prosecution based on the disobedience ', and was suspected ot participation in” 


certain cases. 

The other witness describes himself as 
a cultrvator, and states that On Pe is 
reputed to be a thief or robber by habit 
was suspected of participation in thefts 
of cattle and other property and in par- 


' ticular, theft of buttaloes irom the witness 


and associated with certain bad cha- 
racters This witness is a headman, but 
the Magistrate did not trouble to inquire.’ 

The respondent stated he had nothing 
to say and no witness to offer, also that- 
he had no cause to show against the pass- 
ing of restriction order. ‘his is a pecu- 
liarity of most of the respondents who 
appeared before this Magistrate under, 


|| 


With regard. ' 
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Habitual Offenders Restriction Act. 
Police sent up other witnesses but the 

Magistrate dispensed with them. 

. Ido not conside: that there has been 
an adequate inquiry and I would recom- 
mend that the order beset aside and a 
fresh inquiry directed. 

ORDER.—This reference under 
section 438, Oiiminal Piocedure Code, 
is made in the form of a letter to the 
Registrar of this Court. This form is 
not appropriate. Such reference should 
be made by & judicial order. 

As regards the substance of the iefer- 
ence the facts are as follows. On the 
25th May, 1923, in his Oriminal Miscella- 
neous No. 39 of 1923 the Sub-Divisional 
M trate of Insein passed an order 
ere section 7 of the Burma Habitual 
Offenders Restriction Act restricting Nga 
On Pe to the village of Tawlate for three 
years On Pe did not appeal against the 
order but chose rather to disobey it He 
never went to Tawlate at 
instead went and lived ın the Thongwa 
Township of the Hanthaweddy District. 
He was arrested towards the end of 
November and was prosecuted under 
section 18 of the Act for disobeying the 
restriction orde: He pleaded guilty to 
the charge and was sentenced to six 
months’ rigorous imprisonment. He then 
appealed to the Sessions Court. The 
Sessions Judge has gone back to the 
original proceedings and considers that 
they were inadequately tried and that 
had On Pe appealed the order must have 
been set aside and a further enquiry 
have been ordered. He recommends that 
this should be done now 1n revision 

He further remarks that if this were 
done he supposes that On Pe's present 
appeal against his conviction woud suc- 
ceed, though he admits that ıt is argu- 
able that the order was valid until get 
aside and that the appellant ought not 
to have taken it upon himself to disobey 
it 
- He has overlooked the fact that under 
section 412, Criminal Procedure Code, On 
"Pe has no night of appeal against his con- 
vietion, but can appeal only as to the 
extent or legality of the sentence Even 
(on the supposition that On Pe had not 
pleaded guilty I am of. opinion that his 
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appeal against the conviction could not 
succeed. The order was undoubtedly in: 
force at the time of his disobedience, 
which, therefore, constituted the offence 
of which he pus been convicted. To 
hold otherwise would be entirely sub- 
versive of the principle of the finality of 
judicial orders. It would make it possible 
in proceedings under section 514 or 563, 
Oriminal Procedure Code, to question 
the correctness of the original order or 
conviction. It would enable a convict 
Melia with escaping from Jail to ques- 
tion his conviction, and a person charged 
under section 75, Indian Penal Code, 
could contend that his former conviction 
should not have been bad These are 
only a few instances of the deplorable , 
results of such a decision. ; 

In view of these considerations I am 


“not prepared to interfere. The proceed- 


ings may be returned. 
N. H. Proceedings returned. 


MADRAS HIGH COURT. 
ORIMINAL REVISION Case No 891 or 1923. 
URIMINAL Revision Perritos No 712 

oF 1923 . 
March 28, 1924, 
Present :—Mr Justice Spencer. 
KUPPU ODAYAR—Petiriongr 


versus | 
POOMALAI GOUNDAN—Coonrer- 
PETITIONER— RESPONDENT. 
Criminal Procedure Code (Act V of 1808), & 
1 Time Revision 
he High Court will not in revision interfere 
with an order under section 144, Oriminal Pro- 
ceduie Code, which has expired by la of time, 
and adjudicate upon matters whi hare no 
practical enok B 473, col ài 
waminatha Mudaliar v Gopalakmshna Naidu 
38 Ind Cae 160, 16 Or L J 273, followed : 
Muthukumaraswami Nadar v Muhammad 
Rowther, 67 Ind Cas 500,49 M L J 352, 30M L. 
T 148,15 L W 423, (1022) M WON. 177, (1922) A. 
I R (M) 76, 28 Or L J 401, not followed. 
Govinda Chetts v. Perumal Chetit, 30 Ind. Cas 
453; 38 M 489, 16 Or L J 629, Ramanadhan Chetti 
v Murugappa Chetti, 24 M. 45,2 Weir 992, distm- 


Swaminatha Mudaliar v | Gopalakrishna. Nardu 
30 Ind. Ong, 144, 16 Ci. L. J, 592, raferied to, P 
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Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India 
Act, praying the High Court to revise 
the order, dated the Ist November 1923, of 
the District Magistrate, South  Areot, 
in C. M. P. No, 29 of 1923. 

Messrs, E., L. Thornton and T.R. 
Govindaswami Mudaliar, for the Peti- 
tioner. | 
. The Publie Proseeutor on behalf of 
the Crown. 

Mr R. Gopalaswam: Ayyangar, for the 
Counter-Petitioner. 

ORDER.—The order passed by the 
Distriet Magistrate under section 144, 
Criminal Procedure Code, on 23rd 
Beptamber, 1923, has expired. 

` tt ie, therefore, unnecessary to adjudi- 
cate upon the merits of the order, and it 
would be superfluous to annul an order 
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day more for the order to remain in ' 
force. 

It seems to me a waste of time to 
adjudicate upon matters which have no 
practical effect, I, therefore, dismiss the 
criminal revision petition. 

It will be sufficient to communicate 
to the District Magistrate for his future 
guidance a copy of the judgment of 
Ayling, J, in Swaminatha Mudalar v. 
Gopalakrishna Nordu (5) a8 representing 
the proper course to be adopted by a 
Magistrate in dealing with cases in 
which his powers under section 144 are 
repeatedly invoked. 


Petition dismissed. 


VW Y. 
(5) 30 Ind. Cas 144,16 Or L J 508, 





which has long ceased to be in force, vide, ^ 


Swaminatha Mudahar v. Gopalakrisina . 


Naidu (1). 


Neverthelessit has been strongly urged : 


that the District Magistrate should not 
have issued an order under section 144 
and should not have discharged the Sub- 
Divisional Magistrate's order urder 
section 107, Criminal Procedure Code, 
without finding that there wasa darger 
ofa breach of the peace even if the 
Goundans continued to be bound over 
to keep the peace. In Muthukumaraswam 
Nadar v. Muhammad Rowther (2) a learn- 
ed Judge of this Court whose attention 
does not seem to have been drawn to 
Swaminadha Mudaliar v Gopala Krishna 
Naidu (1) thought it incumbent on iim 
to ‘interfere in revision with an expired 
order. The cases quoted by him do not 
in my opinion support his view. 

In Ramanadhan Chetti v. Murigappa 
_Chett: (3) the fact that the order had 
ceased to be in force does not appear 
to haye been brought to notice when 
the High Oourt heard the criminal 
revision case; and in Gowmnda Chetty 
v. PerumalChetty (4) there was in fact one 


y. 
K 


28 Ind Oas 160, 16 Or L J, 272. 

67 Ind Oaa, 500, 42M L J. 352, 30M L T. 
W 423; (1922) M. W N 177, (1822) A I. 

Cr L J 404. 4 

5, 2 Weir 92 

..Oas, 453, 38 AL 489, 10 Or, L. J. 029, 


RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 622 or 1923. 
November 6, 1923 

Present :—M1. Justice May Oung. 
^ NGA BAN MIN AND OTHERS— 
` —APPELLANTS 
versus 
EMPEROR-—RzsPONDENT 
Penal Code (Act XLV of 1860), ss 149, 3825— 
Rwt—Grievous hurt—Accused, liability of 
In acnse of noting resulting m grievous huit 
convictions and separate sentences under sec- 
tion 325 iend with section 119 of the Penal Code 
me legal agniost all those accused who actually 
jomed in the assaults, though some assaults 
' resulted ım simple hurt ond otheisin grievous 
hut [p 475, col 2] D 
Oriminal appeal from the order of the 
Sessions Judge, Pyapon, in Sessions 
Trial No 9 of 1923 
Mr. Brown, for the Appellants ' 
The Government Advocate, for the 
- Respondent. ^ 
JUDGMEN'T.—This is á cage which 
presents many extraordinary features not 
the least of which was the extreme laxity 
of the Police Officers concerned. On the 
morning of the 16th October, 1922, a 
gang of about 30 villagers, armed with 
sticks, spears and dahs went across the 
river in two big sampans to the little 
town of Bogale in the Pyapon District. 
It was about 7 o'clock, when most people 
would be up and about, and many either 
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* joining to or returning from the bazaar. 
U hwe Lon (P. W. No. 2) a Karen Chiis- 
tian, aged 62 years and the local opium 
licensee, was on his way to his shop near 
the bazaar, when he saw the gang, ior 
whom indeed he had to make way as 
they marched past, Every member of 
the gang had a piece of white cloth tied 
round his head and all or nearly all 
wore while undeivests, their longyiw 
being of different colours. Prominent 
amongst them was the first appellant, 
San Min, who apparently was a well- 
known man in the Township. 

The gang came up Hom the river bund, 
marched south along the strand bund 
and then turned east into a side 10ad 
which separates the bazaar fiom a1ow 
of houses, in some of -which were Chinese 
shops. Their mum object was the eating 
house of one Pauk 81. 

Two days previously, San Min's 
younger brother, Po Hnin second appel- 
lant, had visited the same shop and therein 
had an altercation and fight with Amine, 
one of the shop assistants When 1t was 
over, Po Hnin camplamed to tho Police 
that he had been iobbed of a watch 
chain with a dollar pendant, and some 
official enquiry was made, resulting in 
nothing. 

San Min and his men were, therefore, 
out for 1evenge, their resentment being 
directed towaids the inmates of Pauk 
Si's shop 10 particular and all Ohinamen 
in general, It should be mentioned that 
there were some Burman shop servants 
in Pauk Si's shop 

The gang began operation as soon as 
they turned into the side road At least 
three Chinamen, who were not near the 
street corner and who had no connec- 
tion with Pauk Si, were struck down 
by some. Others, meluding the ring- 
leaders, entered Pauk Si's shop, and 
started to assault every one therein. 
The victims included one Shwe Sin, an 
innocent customer, who soon afterwards 
died of his injuries, It has been urged 
before us that this man was probably 
struck, by ımmates of the shop itself, 
Awhile -they were resisting the attuck. 
This, however, is pure conjecture, There 
is no evidence of any resistence and, in 
the circumstances it 1g extremely impro- 
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bable that resistence was even thought 
of The attacking Íídice was a large 
one and they took the people in the shop 
by surprise. . l 

There was, necessarily, big commotion 
and it can well be understood that the 
news of most unusual incident such as 
this takıng place near the bazaar, would 
spread with great rapidity allover the 
little town. e Police Station is only 
half a mile away fromthe shop Yet, 
the gang, when they had completed 
their work, maiched back along the 
public road to their sampans and rowed 
away across the river without let or 
hindiance $ 

It was not till the 27th that the In- 
spector acting under orders from the 
D. 8. P took over the case from Maung 
Po Be. 

As a result of the investigation 29 
persons were committed to thé Sessions, 
Of these, nine were acquitted, one a boy 
of 16 was sentenced to imprisonment till 
the rising of the Court, 14 were con- 
vieted of rioting under section 147, and’ 
sentenced to suffer one year's rigorous 
imprisonment each, and 5 were convicted 
of causing grievous huit and rioting and 
sentenced to 5 years and one year the 
Sentences to run concurrently. These 19 
have appealed. 

The learned Counsel for both parties 
dealt with the evidence against each 
appellant in detail and F have taken 
time to study the depositions for the 
prosecution and the defence. 

The two most 1ehable witnesses for the 
prosecution (besides U Shwe Lon already 
mentionod)weie Kan Ye(P. W No 18) dnd 
Po Tha (P. W. No. 19). Therethe evidence 
of thesetwo support that of witnesses who 
saw the riot in and near Pauk Si's 
shop I consider that the identity of 
the two rioters was well established. 
Kan Ye made one mistake, as regards 
Hla Saung, who was acquitted i 

Adopting this view, I find that twò 
of the appellants were not satisfactorily 
identificd, namely, Po Hnit and Pan Bu, 
A third man, Po'Thi was also unnoticed 
by Kan Ye and Po Tha, but there is 
otherwise a, strong artay of witnesses 
against him and as he appears to have 
taken a prominent part in-the attack I 
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see no reason to disbelieve the evidence 
against him, . 

Po Hnit and Pan Bu (4th and 5th 
appellants) were, as stated above, not 
satisfactorily identified. Sit Phaung said 
that he was struck by the former, but'he 
had never seen his assailant before and, 
as there was no identification, parade 
(another serious omission by the Police), 
his statement must be received with 
caution; Maung Thin and Lu Bu who 
said that Po Hnit was a member of the 

ng were disbelieved by the Trial Court, 

ofar Pan Bu, the evidence was con- 
flicting, and the prosecution witnesses 
who named him tried to place him at 
several spots at the same time I, there- 
fore, set aside the convictions of the 4th 
and 5th appellants and direct that they 
be acquitted. 

The convictions of the 17 remaining 
appellants fo: the offence of rioting me, 
confirmed. ‘ 

Charges under sections 325 and 452 
read with section 149 had also been 
framed against each of them, but the 
learned Sessions Judge, on a considera- 
tion of certain decisions of Indian 
High Courts, came to the conclusion that 
they could not be convicted under these 
sections in addition to the conviction 
under section 147 The authorities on 
this point are conflicting and there does 
not seem to have been a case on all 
fours’ with the present one. The ques- 
tion, however, is largely one of the 
sentence to be passed, and as I am 
unable in the circumstances to hold 
that a case for enhancing any of the 
sentences in revision has been made 
out, 16 is unnecssary to discuss tho legal 
point in connection with those who have 
been convicted only of noting. The 
appeals of the 7th, 8th, 9th, 10th, 11th, 
bth, 13th, 14th, 16th, 17th, 18th and 19th 
appellants are dismissed. 

There remain the cases ,of the Ist, 
2nd, 3rd, 6th and 15th appellants. These 
men were also charged under sections 
302 and 325 in the alternative with respect 
to the deceased Mg Shwe Sin; in addition 
San Min was charged under sections 326 
and 325 (in the alternative) with respect 
to Ohit Tha, the charges under sec- 
tions 302 and 326 were not substantiated, 
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As regards the assailants of Shwe Sin, 
the evidence 18 very clear against San 


"Min and Kyaw Hla.. These two were 


named both by Amine and by Shwe 
Sin himself to his wife before he became 
speechless The latter also mentioned 
Po Hnin but this appellant was attack- 
ing Amine and there is much force in 
the contention that: he could not, have 
jomed in the assault on Shwe Bin, 
especially when it is borne in mind that 
the deceased had  réaly only - two. 
injuries. : 
Hence, as regards Po Hnin, Po Thi 
and San Win, I am not aatisfied with the 
evidence that they Joined 1n the attack on 


, Shwe Sin 1 accept the evidence that they 


were active participators in the riot 
and that they actually struck one or 
more of the injured persons other than 
She Sin. In this view, it becomes neces- 
sary to consider whether théy are not 
liable under section 149 ' That they may 


, be convicted of voluntarily causing hurt’ 


1n addition to the conviction for rioting - 
is undisputed, but where 1t is sought also . 
to convict him under section 325 read . 
with section 149, the decisions of the 
High Courts are in conflict. A Full 
Bench of the Bombay High Court in 
Queen-Empress v. Bana Punja (1) favour- 
ed the view which I propose to adopt, 
namely, that such convictions and sepa- 
rate sentences are legal where 1t is shown 
that the accused actually joined in the ^ 
assaulis, some of these assaults may have 
1esulted ın simple hurt others in grievous | 
hurt but all the actual assailants are, 
under section 149, hable for all the re- 
sults I, therefore, alter the convictions 
in these thiee cases to convictions.under 
section 325 read with section 149 and 
reduce the sentence on each to 3 
years’ rigorous imprisonment The con- 
victions and sentences under section 
147 will stand, but the sentences passed 
on each appellant will run concurrently, 
As regards Ban Min ‘and Kyaw Hla, I ° 
confirm the convictions and sentenceg 
under sections 325 and 147, the sen- 
tences to run concurrently. The addi- 
tional charge against San Min under geo. 
tion 325 with respect-to Chit Tha de- 


07 B. 260 (F, B.), 9 Ind. Oàs. (5.8) 170, - -°° 
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“pended on the statement of Chit Tha 
alone and there was little or no corrobora- 
"tion. I give San Min the benefit of the 
doubt and the conviction and sentence 
under this charge are set aside. 

In the result, Ban Min and Kyaw Hla 
will suffer 5 years’ mgorous imprisonment 
each ; Po Hnin, Po Thi and San Win 3 
years’ rigorous imprisonment each, and 
the remaining appellants (except the 
two whom I have acquitted) 1 year's 
rigorous imprisonment each. 

N H. Order accordingly. 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No 210 or 1924. 
May 19, 1924. d 
Present :—Mr. Justice Boys. 
TULSHI DAS—A PLICANT 
VETEUS 
EMPEROR—Opppsite Party 

“Public Gambling Act (III of 1807), 8 13—Legis- 
lature, intention of —“Public place, meaning of- 
Question, how determined 

In enacting the Public Gambling Act the Legis- 
Jatuie had in view the prevention of public injuiy 
to moral standards ang cannot be conceived of as 
having been even iemotely conceined with the 
protection of public title to any particular pro- 
perty [p 477, col 1] 

For the purpose of determining whether a place 
is a public place within. the meaning of action 13 
of the Publio Gambling Act, what has to be taken 
into consideration 18 not the question of title to the 

lace noi the nature of its metes and bounds 
but the use to which the place is put [p 478, 
wig 

Sukhnandan Singh v Emperor, 65 Ind C'as 
419,20A L J 80, 23 Cr L J 07; 14 A 265, 
(1882) A 1 R (A) 542, followed 


503, 10 M 556, 18 Or 
L. J 7, referied to 

Oriminal revision from an order of 
the Additional Sessions Judge, Agra at 
Muttra, dated the 9th April 1924 

Mr. C. Ross Alston, for the Applicant 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—This Cruminal Revi- 
sion No. 210, and the other Oriminal 
Revisions Nos, 205, 206, .209 and 211, 
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deal with two incidents of satta gambl- ` 
ing The cases Nos. 206, 209, 210 and ' 
211 are the cases of Tulshi Das, Lachmi 
Narain, Budha, Thakar Das and Nahal 
Chand. The case No, 205 is that of” 
Ghisa, Pershadi, Manohar and Kallu 

To deal now with the Case No. 210, . 
this man, Tulshi Das, was charged with .. 
a number of others with gambling in 
the satta form, i e, with betting’ or 
taking bets on opium price figures in 
a public place—an offence under section 
13 of the Gambling Act III of 1867, as 
amended by the U P. Act I of 1917. 
The section, as amended, reads .—“Any 
person found gambling in any publio 
street, place or thoroughfare” and by 
the same Acts “gaming” includes “wager- 
ing". The nine men, whose cases are 
before me, were in their respective two 
groups, charged in effect with being 
book makers, ie, with keeping pre- 
mises for the purposes of betting and 
themselves taking bets therein. They 
have been sentenced to a month's 
imprisonment each. A number of those 
who went there merely for the purpose - 
of making bets wero sentenced to various 
fines. Those others have not applied to 
this Court in revision. 

The principal accused avowedly (nde 
tho terms of their lease) took a lease 
of the premises concerned for the 
express purpose of carrying on the ' 
business which forms the subject of the 
charge The “place” in question consists 
of an enclosuie within a larger on- 
closure, and the public street runs 
along one side of the larger enclosure, 
and the "place", if used in the ordinary 
way as a place of residence, would 
undoubtedly be a "private" p I 
mention these facts, because reliance 
has been placed on them by the defence, 
but in the view that I take the con- 
struction of the place 18 wholly imma- 
terial The onlv question here is "Did 
the accused by their action convert 
this place into ‘a public place’ within 
the meaning of the Gambling Act?" 

The term "public place" or & cognate, 
expression is used in many Acts of - 
the Legislature, but I am not aware of 
any statutory definition which. can have 
bearing on the present case, | Ib -may- 
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‘well have different meaning’ for the 
purpose of different Acts. here it is 
not specifically*defined, its value must 
be reasonably determined by the context 
and the circumstances in which it has 
been used. It ıs not defined in the, 
Gambling Act. I have, therefore, to 
fall back on the consideration of what 
is the reasonable and proper scope to 
be given to the term for the purpose 
of Act III of 1867. 

Two congide1ations present themselves. 
Is the Act, which is forbidden, so for- 
bidden because it violates a public title 
.or because it violates moral standards 
publiely. 

Now it is clear that the Legislature 
in such Acts as forbid encroachment 
on publie property, has ın view the 
- protection of publie title. It isequally 
clear that in enaeting the Gambling 
Act the Legislature had in view the 
prevention of public injury to moral 
Standards and cannot be conceived of 
as having been even remotely concerned 
with the protection of public title to 
any particular property. t 

In what ways then can the standard 
of morality be publicly injured by 
gaming? Itis possible to gamble 

(a) in a private house, entry to which 
is not permitted to any but friends, a 
select few coming by special invitation 
or special permission, and where the, 

aming can be neither seen nor heard 
Be the public. This, whether 
be or be not morally desirable, can 
clearly constitute 1n no sense a public 
injury to moral standards, 

(b) under similar conditions but where 
the gaming can be seen by the public 
without the public infringing the private 
rights of the owner of ike place, Here 
there 18 & public injury to moral 
standards; whether the circumstances 
of the gaming in a house, which is 
private in every sense of the term, being 
visible to the public or members there- 
of, will suffice to constitute ıt gaming 
“in a public place" is a point which 
I have not got to decide in this case. 
I content myself with noting that in 
view of the case Reg v. Thallman (1) 
, (D (864) LIMO 58, L € 0. 326,9 L. T. 
125, 12 W. R. 88, 0 Oox O, O. 388, E us . 
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any body who so acts will at least, 
run a risk of meeting with an adverse 
decision; 

(c) in a place the title to which is 
vested in the public. Here there can 
be no suggestion that an offence is not 
committed, E 

(d) in & place the title to which is 
vested in a private individual but into 
which that individual, either &vowedly 
or by implication, invites the public to 
come whether to gamble or as spectators, 

Here again is that public injury 
to moral standards in an equally 
virulent form, as in the case (c) above, ' 
where the gambling is on land of which 
the title is vested in the public. The 
Legislature has used words “in a publie . 
place" capable equally of including in 
their ordinary reasonable and loper 
meaning “a place the title to which is 
vested in the public" and “a place to 
which, however owned, the public is, 
allowed in effect umestricted access”, . 
The public injuty to moral- standards 
to be prevented is equally great in the 
two cases andisequally obvious in the two 
cases, and the language used reasonably 
covers the two cases. It would be un- 
reasonable to hold that both cases are 
not covered : 

In the case before me, it is not disputed . 
that the accused invited to enter all and 
sundry who might wish to bet, but 
the case would in my opinion have been 
no different if the invitation had been 
to a class of "the publie" or if there 
‘had been a merely colourable restriction 
on the right of entry. 

My attention has been’ invited to a 
number of rulings and Statutes, English 
and Indian. But holding, as I have, 
that the matter must be decided on 
the language and purpose of Act III of 
1867 and on that alone, I do not think 
it necessary further io refer to them, 
beyond saying that the view I have 
taken in effect accords with that of Mr, 
Justice Stuart in Sukhanandan Singh 
v. Emperor (2), in which he relied 
on Reg v. Wellard (3). | The latter case 
. (2) 65 Ind Oas 410, 200A L.J 80, 23 0r LU J, 
07, 44 A. 205, (1022) A I R. (A) 548 y 


. (3) (1885) 14 Q. B. D 63, BAL J M O. 14, 51 L, 
T 601,33 W. R. 156; 15 Gox O. C. 550; 4B J. P, 


290, 
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! -has, I find, been followed also in Hari 
Singh v. Jadu Nandan Singh (4), E.npzror 
Gowndaiajulu (5) and In re Musa 

). 

. Iamofopinion that it isnotthe question 
‘of title to the places nor the nature of 
‘its metes and bounds, which are the 
decisive factors, but the use to which 
the placeis put 


I. hold that the accused were gaming . 


in a publie place. 

There remains only the question of 
-sentence, The accused plead that they 
did not know that they were breaking 
the law. I have held that they were 
breaking the law, and it appears to 
me that it had really been quite clear 
ever since the ruling of Mr. Justice 
Stuart in Sukhnandan Singh v Em- 
peror (2) decided on December 16th 
1921, which, though it referred to 
gambling of a different type, specifically 
dealt with the phrase “im a, public 
“place” Apart from what may have 

een the law, itis clear that the accused 
at least knew that they were doing 
some thing, which the law had intended 
to forbid, and, being badly advised 
„that there was a loop bole, deliberately 
tried to take advantage of it. It a 
clear that they have done a very great 
"deal of mischief, and, 1f the case rested 
there, I would maintain the sentence 
‘as it stands; but it also seems that 
some, at least, of that mischief would 
have been prevented if the Police had 
jtaken action sooner While, therefore, 
J think that a fine of Rs, 50 is ade- 
“quate in the case of the men who 
merely took advantage of the facilities 
provided by these accused and went 
to bet, I think it would be wholly 
inadequate in the case of the men who, 
for their own profit, deliberately po- 
‘vided those facilities. I reduce the 
‘sentence in the case of each of these 
nm men to a period of two weeks’ 

e imprisonment. Some, if not all, 
P P applicants have already served 
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several days. They will surrender to 
their bail and serve the remainder. 
K, 8. D Sehtences reduced. 


RANGOON HIGH COURT. 
ORIMINAL Revision No 675 or 1923. 
December 20, 1923. 
Present.—Mr. Justice Can 
EMPEROR— PETITIONER 
VETTIUS 
NGA PO THAUNG—RBSPONDENT 

Criminal Procedure Code (Act V of 1898), s 397 
, when begins to run—" Already under- 
going sentence of imprisonment“, meaning of—*' 
Sepa ate sentences on same day 
An accused under custody begins to undergo ' 
a sentence of imprisonment passed on him from 
the moment the sentence 18 pronounced and if 
a second sentence of im pi aed is passed on 
him on the sane day subsequently in a separate 
trial, he is “already unde:gomg sentence of ım- 
prisonment” within the meaning of section 397, 
Oriminal Procedure Code [p 479, col 1] 


Oriminalievision of the High Court 
being review ofan order of the Town- 
ship Magistrate, Kyaiklat, in Or. Reg 
Nos 145 and 146 of 1923 

Reference made by the District’ Magis- 
trate, Pyapon, in bis Criminal Revision 
Nos. 321 and 322 of 1923. 

REFERENCE.—In this case the 
accused was sentenced to suffer one year's 
rigorous risonment by: Maung Po 
YX wet, First st Class, Township Magistrate, 
Kyaiklat, under section 379, Indian Penal 
Code, on the lith September 1923 and 
to run concurrently with the’ sentence 
passed in Criminal Trial No 145 of 1923 
which is also submitted for reference 

Under section 397 of theamended Orimi- 
nal Procedure Code, the concurrent sen- 
tence can only be passed in a case where 
the accused is undergoing sentence pass- 
ed in another case. 

The sentences 1n both cases were passed 
on the same date, i. e, llth September 
1923, and I do not think that the sentence 
passed i in both casescan run concurrently 
as accused was not undergoing’ any sen- 
tence when the sentence was passed in 


-both cases and the sentence passed at 
‘separate trials must run consecutively 


under paragraph 325, LowerBurma Courts 
Manual. 


Accused does not appeal in both cases 
which are now submitted to the High 
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Court with a recommendation that the 
sentence in Oriminal Regular Trial No., 
146 of 1923 may he altered to run con- 
secutively with the sentence passed in 
Criminal Regular Trial No. 145 of 1923 
under section 379, Indian Penal Code. 
ORDER.—The respondent was con- 
.victed ın two separate trials on the same 
day by the same Magistrate. In each 
case he was sentenced to rigorous im- 
prisonment for one year In Oase No. 146 
the Magistrate ordered that the sentence 
should run concurrently with that passed 
in No. 145. I think ıt is a reasonable 
presumption that sentence was passed 
"first in No 145. ; 
The District Magistrate has referred 
the case with a recommendation that the 
sentence should be ordered to run con- 
secutively. He does not go into the 
merits or suggest that the ettective sen- 
tence of one year for the two offences was 
inadequate. I, have read the judgments 
and 1n my opinion the sentences are sutfi- 
‘cient as they stand 
: The District Magistrate’s ground for 
“this recommendation is that as the two 
sentences were passed on the same day 
"the respondent, at the time when sen- 
tence was passed in No. 146, was aot 
“already undergoing a sentence of im- 
"prisonment" wi the meaning of 
section 397, Oriminal Procedure Code. 
"Tam unable to agree. Tht respondent 
was in custody and in my view in such 
circumstances he bagan to undergo the 
sentencein No. 145 from the moment at 
which that sentence was pronounced I 
. hold, therefore, that the Magistrate's order 
“was a proper one under section 397, 
Oriminal Procedure Code. 
No action is called for. 
ings may be returned. 
N. H. Proceeding returned. 


The proceed- 





LAHORE HIGH COURT. 
ORIMINAL REVIsion PETITION No. 195 
f or 1923. 
March 10, 1923: 
Present:—Mr. Justice Zafar Ali, 
RAM SARAN-——OONVICT—PETITIONBE 


versus 
EMPERO R—RzESPONDENT, 
Penal Code (Aci XLV of 1860), s. MO0—Oheating 


“INDIAN GASES. ' 


' plainant, cash and 


“contends that even if he 


“ib later on. If he 


- 419 


— Creduor 
deixai—03f 

Acoused 1ieceived from the complai his 
debtor, cash and cattle in payment of tne debt 
due by tho latter subssqaently he gavo the 
complainant notice callmg u him to pay 
M ja and denied the receipt of tho cash and 

e 

Held, that, in the absence of pioof that the 
accused 1ecerved payment ofthe debt with the 
preconceived intention of denying it later on, 
he could not be held to have committed an 
oftencs under section 420 of the Penal Uode. i E 


recerving payment of debt—Subsequen* 
ence A 


Petition, under section 439 of the Crimi- 
nal Procedure Code, for revision ot an 
order of the Sessions Judge, Karnal, 
dated the 13th January 1923, confirming 
that of the Magistrate, Furst Class, 
Sonepat, District Kohtak, dated the 21st 


“December 1921, 


Mr. Shamair Chand, for the Petitioner, 


JUDGMENT.—The case against 
Ram Saran, petitioner, who haa beka 
convicted of cneating under section 420, 
Indian Penal Uode, wus, that ın spite . 
of receiving from his debtor, the com- 
cattle in payment of 
what he owed him, he £a. him notice 
later on for payment of the debt original- 
ly due, and denied what he had aheady 
received. Counsel ior the petitioner 

did tnis, he 
could not be said to have committed 
cheating. This point was raised in the 
grounds of appeal to the learned Sessions 


-Judge, but there is no reference to it in 
.his Judgment. It is clear that ‘there was 


no dishonesty or iraud ın the creditor's 
act of receiving the cash and cattle from 
the debtor, nor was it alleged that he 
made the payment under deception, 
Further, there was nothing to show that 
the petitioner received payment with 
the pre-conceived intention ot denying 
i subsequently denied 
it he cannot be said to have cheated the 
debtor though this conduct of his was 
highly reprehensible. Therefore, I accept 
this petition in revision and acquit him 
and discharge him fiom his bail bond. 
Z. K, s Petition accepted, 


‘ 
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JAGARNATH OHAUBBETY V. EMPRROR. 


PATNA HIGH COURT. 
ORIMINAL Revision No 744 or 1922. 
January 9, 1923. 

Present :—Mr. Justice Ross. 
JAGARNATH OHAUBEY— 
PETITIONER 
versus 
EMPEROR—Oprosirg PARTY. 

Criminal Procedure Code (Act V of 1808), s 430 
—Reformatory Schools Act (VIII of 1897), s 1b— 
Penal Code (Act XLV of 1800), 3 411—-Dushonestly 
tTecetring stolen Aa ieee fp fra offender 

ente: aux months amprisonment or 
gan he i y Bohool High Court, who- 
‘Her can interfere 

A sentence of ax months’ rigorous impiison- 
ment on a youthful first ofende, aged 14; years 
foi an offence of dishonestly ieceiving stolen 
property under section 111, Penal Code, 18 im- 
proper, and where in heu of this sentence tho 
offender has been ordered to be detamed m a 
Resformatory School, the High Court has jwiedic- 
tion to interfere with the order for detention 


. Sheikh Reagut v Courteney, 5 O W, N 211, 


lied on. . 
“Ra ian from the order of the Addi- 


tional Sessions Judge? Patna, dated tbe 
4th December 1922, affirming that of the 
Additional District Magistrate, Patna, 
dated the 15th November 1922. 

Mr. P C. Roy, for the Petitioner. f 

JUDGMENT.—This is an applica- 
tion on behalf of one Jagarnath Chaubey 
a boy of 144, years who was sentenced 
to six months’ rigorous imprisoment on 
conviction of an offence under section 
411 of the Indian Penal Code and whom 
the Additional District Magistrate 
‘ordered to, be deteaned in a Reformatory 
School for 3 years instead of being 
imprisoned. It is contended that in view 
‘of the youth of the accused. he ought to 
have been dealt with under section 31 
of the Reformstory Schools Act. The 
sentence of six months’ rigorous impri- 
sonment on a youthful first offender in a 
‘ease of this kind appears to me to have 
‘been im roper and, therefore, this Court 
‘has jurisdiction to alter the order for 
detention in a _ Reformatory School 
[Sheikh Reagut v. Courteney (1). I do not 
think that the case is one in which it 
would be proper that the boy should be 

i ged after ecu pou if oa 

mt or the guar or the neares 

adult relative of the boy 1s willing to 


(2) 6.0, W, S, 20, 
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' MUGHLA V. MUHAMMAD. 
eater into a bond in Rs. 100 to be 
responsible for the good behaviour of 
the youthful offender* fora period of 
twelve months then such a bond will be : 
accepted and. the order of detention in 
the Reformatory School will be set aside. 
If no bond is given the sentence will 
stand The bond should be given to 
the Additional District Magistrate, 
^" NOH Order accordingly 


LAHORE HIGH COURT. - 

Criminal Revision No. 1523 or 19922, . 

February 27, 1923. 

Present —Mr. Justice Abdul Raoof, 
MUGHLA—Accussp —PETITIONER 
versus 
MUHAMMAD AND ỌTHBRE-- 
CoMPLAINANTS — RESPONDENTS. 

Criminal Procedure Code (Act V of 1808), s 250 
—Discharge of accused —Compensation, order for 
—Notice to complainant, 

An oidei directing a complainant to pay coni- 
pensation to an accused person who has been dig- 
charged, without giving an opportunity of 
Showing cause why such order choul not he 
made i8 bad in law and should be set aside 


Case reported by the District Magis- 
trate, Jhang, with his No. nil of 1992, ' 

Mr. Jiwan Lal, for the Petitioner 

Mr. Sagar Chand, for the Respon- 
“dents , . 

ORDER.—In this case, a number 
of accused persons were charged; some 
of them were discharged, as ‘there wag 
no evidence against them. The Magis- 
trate ordered the complainant to pay 
compensation to the persons who had 
been discharged without giving the 
‘complainant an opportunity to, show 
cause why, such an order may not be 
made against him. The proviso (A) 
attached to section 250 of the Criminal 
Procedure Code lays down that before 
making any direction as to the payment 
of compensation the Magistiate shall 
consider any objections which the 
complainant on information may urge 

inst the making of the direction, 

This-was not done in this case. The 
ordér is consequently bad in law. I 
accept the recommendation made by the 
Distriet Magistrate of-Jhang and set 
„aside tha order ofthe Magistrate, —. 
WOA Order set aside, 
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AUTHINARAYANA IYBE V. KRISHNASWAMY IYER. 


MADRAS ‘HIGH COURT. 
SECOND OivIL ‘APPEAL No:270 or 1922. 
July 16, 1994. l 
Present: —Mr. Justice Devadoss. 
AUTHINARAYANA IYER AND 
OTHBRS—D EFRNDANTS—À PPELLANTS 


- versus t 
- KRISHNABWAMY IYER—PrLAINTIEE 
. —BRESPONDBNT. - 
p Limuation, Ae (IX of 1008), Sch T, Art, 182— 
npaid . 14t-money, SUN. or—Date of payment 
postponed—Limvtation, operation of. ' 

A claim for unpaid purchase-money is governed 
by Art. 132 of Schedule I to-the Limitation Act and 
the starting point of the period af: imitation isthe 
date of sale and not the ‘date to “which the pay- 
ment of the purchase-monéy 15 postponed 


A lien for.unpaid purchase-money is a statu- 

toy charge and parties cannot extend the time 

. given b w for the enforcement ,of such a 

char y simply putting off the dateof pay- 
ent. j 


It is however n to them to creato a chargo 
by a proper domiment and fix a period for tho 
„payment ofthe amonnt dye 

Second appeal against the decree of 
the Court of the Bubordinate Jud ; 
Mayavaram, in Appeal Buit 56 . of 192 
(Appeal Syit No. 183 of 1920 on the 
file of the District Court of Tapjore) 
preferred’ against the ‘decree òf the 
Court ofthe District Munsif of Maya- 
varam, in Orjginal-Suit.No. 111 of 1918. 

, _Megsrs. K. Bhashyam Lygngar „and P. 
J. K upan Rao, for the Appellants. 

> Mr. N. Muthusami Iyer, for the Re- 
bpondents. 


-JUDGMENT.—The first “question 
atgued in this second appeal was that 
Exhibit B was the consideration ,for 
-Exhibit A. and the plaintiff was not 
‘entitled -to claim a statutory charge for 
"the unpaid purchase-money. ' -From a per- 
usil of Exhibits A and B jt is clear that 
the yendor ‘did not accept Exhibit B as 
consideration for_the sale. According tp 
-Exhibits A and’ B thé. arrangement was 
-thut the vendee should execute a bond 


"for the unpaid -purchase-money, undor- 


“taking to pay the amount on the hap- 

pening of a certain event, „namely, -the 
attaining of majority of -Dharmaraja 
Iyer. It cannot be paid that -the vendor 
accepted -the bond us ' consideration 
ior the. price of the "property sold. 
The vendee untlertook to.pay the price of 
-the-land gold to ‘him on’ the happening 


8 


Bikin, ^00 BL 


. of a-certain event. ‘find against the 


appellant so far'as “this „contention is, 


concerned. . ; 

The next:contention is that the suit is 
* barred bylimitation asmore fhan 12years 
- have elapsed from the:date of the gale. 
' The plaintiffs case is that he had a 
statutory-charge and by Exhibit B the 
date ‘of payment was fixed as 17th July 
1905 and that-he, therefore, “has 12 years 
from that date. The .plaint was filed 
no doubt within 12: years from that 
date. But the real question iswhether 
in the case of statutory bor for 
-unpaid purchage-money, the, vendor can 
claim ‘the ‘ purchase-money more ‘than 
12 years after the date of the sale. 1t 
is settled law that in. the case of a 
claim -for unpaid purehase-money, Art. 
139 of the Limitation Act applies, 
vide Ramakrishna Ayyar v. Subramania 
Ayyen, (D. The further question is 
“when ,does the money become, payable? 
The third 

inst Art. 132 contains the words 
‘when the money sued for becomes 
due". The price of the land sold jis 
payable on the date of the sale. So the 
Inoney becomes payable to the vendor 
on the date, of the sale. The suit, 
therefore, "has ‘to b ight 
years frdm:the date of the sale. 

On behalf.of the, plaintiff it is urged 
that Exhibits A,nnd B. should be con- 
sidered as -parts,of one transaction and 
by Exhibit B time, for .paynient was 
postponed and that, ‘therefore, the. plaint- 
ifa suit iy within the period of limi- 
station No „doubt -in the .case of oon- 
iract „between bwo persons it. is open 
to -the obligor to: extend the «perio of 
limitation by.a subsequent - document. 
‘But in this case ihe charge was nol 
lereated iby the act of -the .purties. The 
charge „was „a: statutory , charge 
unless , the parties clearly -expressed 
‘their intention tQ extend the periog 

‘lof ‘limitation by a „proper -instrument, 
a document ‘like Exhibit B cannot 
extend the period:of limitation given 

by lay. „The respondent relies -upon à 

j his Court in Kavoonaor 


udgment of tl urt- in " 
Velayuda Reddi v. Reddiyoqr't'Narasinha 
(1) 20 AL 305. "E Pus 


^ 


column of the First Schedule ` 


@ brought: within 12 


dismissed but without costs. 


. AB? 

BONA PATIL V. LAXMAN. 
Reddi (2) - Ido not see how that case can 
help the plaintiff. There the charge 
or mortgage was created by the act 
of the parties, it was- open to the par- 
ties to vary the terms of a prior docu- 
ment by a proper. subsequent instru- 
ment. Here as 1 have said thé charge 
is given by law and the parties can- 


“not extend the time given by law for 


the enforcement of- such a charge by 
simply putting off the date of payment. 
As I said it was open to them to create a 
charge by a proper document and fix 
a period for the payment of the amount 
due. Exhibit B is: not such a 
document and, therefore, the contention 
of the appellent ought to prevail. 

In the result I allow the appeal and 
dismiss the plaintiffs suit with coste 
throughout. ' 

The memorandum of objections is 


V. NY, A l dismissed. . 
: (2) 38 Ind. Cas, 240, 21M L. T 105, 6 L. W. 111; 
82 M. L. J. 263. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COUR. 
Sgoonp CrvinL APPRAL No. 558 ‘or 1922. 

, June 16, ane d 
Present; —Mr. Hallifax, A. J. C. 
BONA. PATIL-—PLAINTIFF—A PPBLLANT 


versus 
LAXMAN AND oTHERS—DBEFENDANTS 
, -~RESPONDENTS. 

Limitation Act (IX of 1008), s 23, Sch I, Arts 
$8, 37, 39 —Tank closed Crops damaged—Suu for 
compexsatiow— Continued. — obstruction — Lematation, 
operation of 

A- suit for compensation for injury caused to 
crops by the cloamg of the main eluice of a tank 15 
governed by Art and not Art 36 ofthe Lim- 
tation Act, and if ıt 1s alleged by the plamtif that 
the obstruction caused continued and he was pre- 
vented from removing ıt by ts of molen, 
it 18s a contmumg wrong and under Ait. 37 
with’ section 23 of the Limita 


years of the last day to which the wrong continu- , 
ed [p 482, 2] 
` Appeal against the decree of the 


District Judge, Bhandara, in Civil Appeal 


No. 17. of 1922 ‘dated the 24th August 


1922. 


INDIAN CASHES, | 


"very small. out-turn; he harveste 


[1954 
Messrs. D. T. Mangalmurti and E.K. 
Gandhe, for the Appellants. 
Mr. Wazalwar, forthe Respondents. 
JUDGMENT.—The plaintiff, who 
is appellant here, sued for compensation. 
for the injury done to his dhan crop 
by the closing of the' main sluice of a 
tank In his plaint, which was filed on the 
l6th of November 1921, he alleged that 


- on the 5th of October 1918 when he was 


taking water from the sluice, the defend- 
ants obstructed him and prevented him 
from taking any more, so that he got a 
the 
dhan in the second half of: November, 
so that his cause of action arose on or 


-about the Ist of December 1918. 


The written statement of the de- 
fendants dealt fully with the merits of 
the case but did not raise any plea of 
limitation an omission which is somewhat 
unusual, The question was, however, 
raised ın some way, apparently by the 
learned Judge himself, and the plaint- 
ifs Pleader made a further statement 


‘in which he said, the defendants had 


threatend him with violence if he opened 


‘the sluice after they had closed it, and 


in fear of that violence he had not opened. 
it again till July 1919 The suit has 
been dismissed in both Courts as barred 
by: time without any trial on the merits, 

In the First Court'it was held that 
the Article of the Schedule of the Limi- 
tation Act governing the case was Art. 36, 
which 'refers to suite for compensa- 


‘tion for malfeasance and the like not ` 


otherwise specially provided for in the 
Article. As there are several provisions 
of the Act that very clearly cover the 
facts alleged by the plaintiff that Arti- 
cle could certainly not apply. In appeal 
it was contended that the provisions 


applicable were’ Art. 37 (compensation 


for obstructing a water channel) and 
section 23 (continuing wrong), but the 
learned District Judge held that the suit 


. Was one for compensation for trespass 


on immoveable property, 
Art. 39, and that time 
from the 5th of October 1918, as neither. 
section 23 nor section 94 of the Act could 
Pe caled in aid. i : 

Ss pint alleged wrongful act of 
the defendants out of which the claim, 


governed by 
to 


(23 


run ' 


arose was certainly a 


-month, has 
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888 on immove- 
able property, rendered actionable by 
being accompani&d by obstruction of a 
water course, and as the ‘trespass was 
not repeated section 23 of the Act does 
not extend the accrual, of,the cause of 
action in respect ofthe trespass to any 
date after the 5th of October 1918 
But there was also a separate cause of 
action in respect of the obstruction of 
the water course by itself, and the 
plaintiff alleged that the obstruction was 
continued by the defendants: till ‘the 


following July, in that he was prevent- , 


ed Dy threats of violence from removing 
it at.is undoubtedly à continuie 
wrong, and ‘under section 238 an 
Art. 37 of the Limitation Act the suit is 
within time if it is brought within three 
years of the last day to which the wrong 
continued. None ofthe plaintiffs alle- 
gations of fact that make out that the 
obstruction of the water course extended 
at least up to the 16th of November 1918, 
the first day of the second half of that 
m denied, and they must 
be regarded as admitted. 

The suit filed'on the 16th of Novem- 
ber. 1921 was, therefore, within time. 


The decree of the lower Appellate Court ~ 


will accordingly be set aside and the 
case will be remanded to the First Court 
to be tried out on its merits A certificate 
for the refund of Court fees paid on this 
appeal will issue. All other costs here- 


:  tofore incurred will be costs in the suit. 


D 


G, R. D, 8s Case remanded. 


— — 


MADRAS HIGH COURT. 

Lerrees PATBNT ÁPPBAL No. 6 or 1923. 

i April 10, 1924. ! 

Present'—Sir Victor Murray Coutts 

Trotter, Kr, Chief Justice, Mr. Justice ' 

Ramesam and Mr. Justice Wallace. 

BOLLA GROUVAYYA AND OTHEBS— 
DEFHBNDANTS—À PPELLANTS 


versus , 
CHERUKURI VENKATARATHNAM — 
i “ PrAINTIFF—RBESPON 


DENT. ! 
Registration Act (XVI of 1008), s. 77—Refusal of 


Regutrar ps register document—Suit for registration 
rt, of. 
In a sut AUR section 77 of the Registration 
Act, against the refusal of the Registrar to re- 
gister a document, the same considerations should 
guide the Court which should guide the Registrar 
m, considering his duty to register or, refuse 
1 ton [p 484, col 1 ' 

he question for consideration would be whe- 
ther the document tendered for registration was 
actually ın the state in which it was executed 
by the parties to it [abid ] 
“Where itis found that the document tendered 
bears the most apperent tiaces of having been 
tampered with, after the execution of the docu- 
ment in its original state, the Court should refuse 
to duect registration [1bid ] . a 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Phillips, dated’ the 
19th February 1923 and passed in Appeal - 
No. 300 of 1921, preferred inst 8 
decree of the District Court of Kistna at 
Masulipatam, in Original Suit No. 17 of 
1920. oe d 

Mr. K. Krishnamachariar, for the Ap- 
.péllant. . 

Mr. N. Rama Rao, for the Respondent. 


JUDGMENT. uM 

Coutts Trotter, C. J.—This wasa 
suit brought under section 77 of the 
Indian Registration Act which enables 
a person who:has tendered a document 
for registration to bring a suit in a 
Civil Court against the refusal of the 
Registrar to register it. . 

In this case the plaintiff tendered & 
document, which is before us for registra- 
tion The document bears the most ap- 
parent traces of having been tampered 
with. In one sheet all the glaze of the 
paper has been destroyed and there is 
a very deep discolouration. Others bear 
obvious signs of the surface of the 

aper having been chemically dealt with 
But throughout although the discoloura- 
tion is marked, in the operative sheets, 
of the documeht, the signature, which’ 
js admitted, and the stamp paper at the 
top are. practically intact. rt evi- 
dence has shown that the discolouration 


“and the distruction of the glaze on the 


surface of the’paper,is due to chemical 
action. The inference that those altera- 
tions were made after the execution of 
the document in its original state by 
the defendants is almost irresistible. 
Naturally enough the plaintiff was 
asked what .explandtion, he, proposed 


+ 


4. : 
GANHSH DAT V. HIRDH BIHARI. 
to' offer. The one he gave was so childish 
that hardly any of the legrned Judges 
who considered this' matter have trent- 
ed it seriously. That being so, what is 
the position? Is thi& Oourt to enter 
into'a roving enquiry into the proba- 
‘bilities and the sutrounding circum- 
‘stances and put ‘itself tlie questiou— 
‘Does this document, whatever its history, 
represent the substance'of the agreement 
between the parties? In my opinion, 
‘that is a wholly officious and irrelevant, 
‘enquiry, The Registrar has got to ask 
himself merely this: Is this ‘document 
now tendered to me to be registered 
actually in the staté' in which it was 
exécuted by the parties to it? In my 
‘opinion, he would be exceeding his 
functions if, he went ‘into a roving en- 
quiry to guess at the probabilities of 
its provisions; and it appears that, in 
a suit under section 77, the same con- 
siderations should guide the Court which 
‘should ‘guide the Registrar 1n consider- 
ing his duty to régister or to refuse 
‘registration. -Indeed, were it-otherwise, 
the Court would be ‘called upon to say, 
in effect that the Registrar was per- 
féctly justified in refusing registration, 
"but that the Court wil nevertheless 
‘otder it to be régistered; and the result 
might be that the Court would order 
‘registration of the document which had 
been altered behind ‘the: back ofa per- 
won ‘who executed it dnd’ after -its ex- 
edution and‘ signature on the ground 
not that he had ever executed it in its 
present state, bitt that it represented 
‘what - had cea A ‘been agreed -bet- 
ween the’ parties. my opinion, such a 
conclusion is so ‘absurd as ‘to refute 
itself. 
‘This appeal must be allowed and the 
suit dismissed with costs throughout. 
: “I niay add that, if the facts were as the 
laintiff contends, namely, that, although 


ie -has tampered with the document, the, 


&greement was that which he contended 
to'be, he has a remedy other than by 
proceeding under this Act, or at any 
rate-he had, though perhaps by now he 
may have lost it by limitation 

» If the impugned document has been 
registered 1n pursuance of the order of 
the District Judge—and we are given to 


INDIAN. OASES, 


‘df the ' First 


7 pigs 


understand ‘that it has--the registration 
stands cancelled. This order will be 
communicated to the Registrar of Kistna: 
District. . i 

Ramesam, J.—I agree. 


1 


Wallace, J.— ‘gree ahd ‘have no. —— 


thing to add. : 
Y. N. Y. Appeal allowed. 


' OUDH JUDICIAL COMMIS-' 
: ‘SIONER'S COURT. 
"SECOND CIVIL APPEAL No. 374 or 1924, 
September 24, 1924. 
‘Present:—Mr. Dalal, J C. 
GANESH DAT— DBrENDANT— 
APPBLLANT 


; persis 
-HERDE BIHARI—PLAINTIFF— 

f , RESPONDENT. , 

Limitation Act (IX of-1908), s. 5—Appeal filed 
beyond time—Delay duc to  Pleaders clerk— 
Sufficient cause— ton of time 
| A mistake of the clerk of the Counsel cngaged 
in a case resulting in the filing of ‘on ‘appeal 
after the expiry of period of ‘limitation does not 
stand on a higher plane than a mistake of a ‘party 
and 15 not “sufficient for extension of imo under 
‘section’ of the Limitation Act, : 

Secódd appeal against the decree 
„Additional “Sub-Judge, 
Gonda; dated the 9th May 1924, in ant 


‘appeal preférred against a deeree, of 


the Munsif, 'Gonda,' dated the 
December 1923. . 

Mr S. N. Roy, Tor the Appellant. 

Mr. H. N. Das, for the Respondent. 

ORDER.—Thisappeal isbeyond time. 
It is said that the mistake was not due to 
the party filing the appeal but due to a 
clerk of the-learned .Counsel engaged in 
the case. .The learned'Counsel read out 
to me abstracts of certain rulings from 
Mr. Rustomji's book on Limitation, some 
of which were ‘against himself. The ° 
mistake'of& clerk does not stand on a 
higher plane than the miistake of a party 
and I-seeno reason to extend the time 
under section 5 of the Limitation Act. 

The petition of appeal is dismissed. 
7 G H, Appeal dismased. 


20th : 
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BATHULA PETOMIRHDDI V, YRLLAPEDDI BHARATASASTRI, ANS 


MADRAS:HIGH.|COOURT: 
l'APPBAL AGAINST OnpHR No. 378. 
oF 1923, 

April 17, 1924, i 
Present'—Mr, Justice. Krishnan 

- and: Mr: Justice Odgers . | 
BATHULA PRTGHIREPDDI AND OTHERS 

—DBFBNDANTB— A PPELLANTS 

versua 

YELLAPEDDI BHARATASASTRI— 

. PLAINTIFF—RESPONDENT; 

Cro. Procedure Code (Act V of 1908), s, 11. 
"Heard and finally decided,” meaning: of —Finding 
recorded to avoid. remand, whether ree judicata: ' 

For a finding. to become, res Judisata, it 


= 


necessary that the:polut shonld have been-“heard! 


and finally determined” lp. 488, col. 1] 
o1 


When.& Court merely the purpose of pre- 
venting n remand records o conclusion on an 


jasus not necessary foi thé decihlon and the. 


deeres i8 not based, upon it, the Court cannot be 


held to have “heard and finally determined: the- 


Narusamma v  Derarakonda 
Kannuya, 4 M 131, 5 Ind Jur 0H, 1nd. Doo. 
{N 8,998, followed 


Appeal against an order of remand, 


dated the 14th December 1922; of the. 


Oourt of, the Subordinate Judge, 
Bapatla; in A.'8. No 131 of 1922, preferr- 
ed against the deeree of the Court of the 
District Munsif, Bapatla, in O. B. 
No. 125 of 1920. i 

Mr: C H: Raghva Rao, for tho Appel- 
lants. | 


Mr, B. Somatya, for the Respondent. 


JUDGMENT.—The question raised 
in this case is one of res judicata. The 
appellant represents the interests of one 
Pitchi Reddi The respondent represents 
the interests ofone Rami Reddi ll. Rami 
Reddi and Bapi Reddi brought a suit; 
O S No 372 of 1904, and got 
‘it. declared that. cartaih alienations by 
the widow in possession to Pitehi Reddi 
and to some others respectively were nob 
binding upon the reversioners In that 
suit Pitchi Reddi and the other defend- 
ants raised the question that the property 
did not belong to the widow's husband, 
and, therefore, the reversioners had no 
right to the properties, They' also raised 


ths; guestion. that the suit was barred- 


by limitation These were-the'two main 
questions raised in that case, The Dis- 
trict Munsif came to the conclusion that 
the guit was barred. by limitation and dis- 


missed the suitexpresaly on tha ground of . 
limitation He. also, gave a finding.on’; 
the issue nn to title, against the plaintiffs 

reversiorierr,: hólding that the properties 

did: not belong to'the estate, of the de-. 
ceased last male holder na alleged by. 
them. But r coming to that finding 
‘he stated-in his judgment that he record: 

ed that finding..for, the. purpose af; 
preventing -a ‘remand, but that he really 

based. his judgment upon. the.finding.on > 
limitation. Itis the finding, of the Dis. 


' trict Munsif in that suit on.the questian, 
, of title. that is now claimed to make that: 


question res judicata etween.the present: 
parties, There: was an appeal from the; 
judgment, of ‘the District Munsif by one: 
of the reversioners.Bapi. Reddi; the other 
reversioner..Rami Reddi was. joined. as: 
the.6th respondent. 'So.far as the, second, 
set. of alienees were concerned’: the. Dis-. 
triot Munsifg decree. was- confirmed, on, 
the finding. that tlie suit- was barred.by, 
limitation by the: Appellate Court. But 
the. Appellate Court expressed no opinión. 
onthe matter regarding. Pitehi Reddi's 
claim as the matter “ended in a compro- 
- mise by «which. the decree of. the Firat 
Oourt was set aside.and the sujt was 
decreed in. appeal as per terms of the | 
compromise under which. Pitchi ' Reddi 
. agreed that Bapi Reddi should take the 7 
properties. on the death of the. widow, on 
' the ' footing: that, the. alienation, to him 
did not cover more than the life estate ' 
of the widow. There was a second ap- 
eal in the matter by Pitchi Reddi in the 
High Court' in which this: compromise 
` decree seems to haye'been set: aside and 
so far as, Bapi Reddi was. concerned the 
decree of the Firat Court was restored, 
Rami Reddi not, being.a party to the 
second appeal, This is. how the matter 
stands. "Noir ‘the lower Court has held 
that the finding in the previous litigation 
as to title is not res. judicata in the pre- 
“sent litigation on the ground that the 
finding. of the First Court as to title had 
been by implication set aside by the. 
Appellate Court and the High Court's 
decree restoring the First Court's decree 
was not binding upon; Rami Reddi, be- 
cause he was not a party to the second 
appeal, Assuming.fora moment that this. 
view ig not correct, and; (he First Court's 


1 
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BARKAT ULLAH V. FASIH ULLAH, 
findings are still subsisting, we must 
. still hold that the question of title has 

not been made res judicata by those find- 
ings. The findings of the First Court on 
the question of title was only a tentative 
decision, a sort of opinion expressed by 
the Court ‘that the title was not in the 
person whom the reversioners put for- 
ward. The District Munsif says, after 
finding on the question of title in favour 
of the alienee, in paragraph 17 of his 
judgment that: “the finding on the first 
issue was beside the point, and that he 
ought not to have recorded the finding 
but for saving the suit from being re- 
manded in case the Appellate Gourt 
disagreed with him in his finding of the 
other issue." He then considered the 

uestion of limitation and found that 

e plaintiffs' suit was barred by limita- 
iion and dismissed the suit It is clear 


üfter this statement of the Munsif that : 


he did not intended to base his judgment 
at' all upon the question of title, his 
finding, therefore, can only be treated as 
an obiter.dictum and not, as res judicata 
at all. For a finding to become ves judi- 
cata it is necessary that the point should 
have been heard and finally determined. 
When & Court merely for the purpose 
of preventing & remand records & conclu- 
Sion on an issue, not necessary for the 
decision, we cannot hold that it has finally 
determined the question This point was 
' decided by the Madras High Court in 
Devarakonda Narasamma v. Devarakon- 
da Kannaya (1). Their Lordships held: 
“The words in section 13 of the Civil 
Procedure Code ‘has been heard and 
finally decided by such Court’ do not 
apply to an opinion expressed in the 
judgment on other issues not material for 
the purpose of the decree, though pro- 
perly determined under section 204 of 
the Code of Civil Procedure by the 
Court of the first instance.” Thatis, if the 
decree is not based upon a particular 
finding, that finding cannot bé treated as 
res judicata We, therefore, agree with 
the Subordinate Judge in thinking that 
there is no res judicata in this case, and 
dismiss the appeal with costs. 
V. N. Y. Appeal dismassed, 


mu 4 M, 134, 5 Ind, Jur. 634, 1Ind Dec. (N B.) 


INDIAN CASES, 


[1924 


LAHORE'HIGH COURT. . 
Sxconp Orvin Appaa*No. 2719 or 1923. 
June 25, 1924 — 
Present -—Sir Scott-Smith, Kr., 
| Offg. Ohief Justice. 
Muhammad BARKAT ULLAH-- . 
' PLAINTIFF—APPELLANT 
versus ' 
FASIH ULLAH AND OTHERS— 
DEFENDANT8—RESPONDENTS. 
Pensions Act (X XIII of 1871), s 6—Surt relating 
to share of j&gu—Oollectors certificate whether 
necessary—Certificate not obtained—Procedure 
A suit fo: a declaration that plamtift is the 
sole owner of a certam sharein a jagw cannot 
proceed without a certificate from the  Colléc- 
tor under section 6 af the Pensions Act 
But’ the absence of a certificate 1s not a suffi- 
cient ground for the summary rejection of the 
plaintiffs appeal and the hearing may be ad- 
Journed to enable the plaitiffappellant to obtain 
the certificate 
Ihtisham Alt v Sham Sundar, 25 A 73,4 WN 
Po) ' 187 antan. Vasudev Kelkar v, „Vinayak 
: n d .927, 17 Bom L R. 158, fol- 
ow dhak 


Second appeal from the decree of 
District Judge, Delhi, dated the 31st July 
1923, affirming that of the Sub-Judge, 


: Third Class, Delhi, dated the 23rd January 


1923. 
Mr. Sagar Chand, for the Appellant; 
Mr. Mohammed Monier, for the Re- 


| Bpondenta. 


ORDER.--In this case out of which 
the present second appeal arises plaintiff- 
appellant asked'for a declaration thathe . 
was the sole owner of a certain share ing 
jagir. <A preliminary objection is tåken 
on behalf of the respondents to the effect 
that the suit could not proceed in the 
absence ofa certificate granted by the 
Collector under section 6 of the Pensions 
Act' XXIII of 1871. The matter was 
before the Collector who directed that 
the plaintiff should bring a civil suit but 
gave no certificate inproperform. Having 
regard to section 4 of the Act, I am 
satisfied that the certificate’ was essential, 
but I-do not think that the absence of 
one 18 ‘a sufficient ground ' for the 
summary rejection ofthe appeal: In the 
case: reported as Ihtisham Ali v. Sham 
Sunder 1) the Judges'adjourned the hear- 


~ (0,35 4.75; A. W, N. (1902) 187, 
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GOSULA KONDA REDDI V. PULCHBRLA PIOHIBHDDI: 


ing of the appeal and allowed the appel- 
lant three months te take such steps as he 
might be advised for the purpose of. 
obtaining a certificate under geotion:0. of 
the Pensions Act. The same course was. 
adopted in the case reported as Antaji 
Vasudev Kelkar v. Vinayak Keshav (2). I 
therefore, allow theappellant three months’ 

. to obtain a certificate from the Collector 
under section 6 ofthe Act. A fresh date 
will be fixed after the coming vacation. 


K. 8. D. Order accordingly. 
(2).27 Ind Qas 927, 17 Bom L. R 153. 





MADRAS HIGH-COURT. 
Szoonp OIVIL APPRAL No. 1446 or 1921. 
April 22, 1924 

‘Present :—Mr. Justice Phillips. 
GOSULA KONDA REDDI AND ANOTHER 
—DEFSNDANTS Nos. 1 AND 2—4À PPBLLANTS 


versus $ 
PULCHERLA PIOHIREDDI 
AND OTHERS—PLAINTIFFS Nos. 1 To 4, ° 

Darenbant No 4 AND LEGAL REPRESEN- 
TATIVB OF DEFENDANT No. 3— RESPONDENTS, 

Bwudenze Act (I of 1872), s 90—Presumption of 
genuineness of document—Period of 30 years, 
computation of. 

In applying the presumption allowed by sec-' 
tion 90 of th» Kvidenss Act, the period of 30 
years 1a to b» rəskoned no: from‘ the date upon 
Which the document is filed in Oourt, but from 
ths date on which it having beon tendered in 
evidenss, its genuinensss or renda bscams the 

bject of proof. [p 417 co A : 
Sogar "hone Mutsaddi, 43 Ind Cas 80, Minu 
Sirkar,v Rhedoy Nath Roy, 5 C. L R 135, Ladha 
Singh v Hukam Devi, 75 Ind Oas 57, 4 L, 233; 6 
Lt J 97, (1924) A 1 R (L) 145, followed 

Ohwannn Lal vy Kallo, 25 Ind Cas 412, 12 A. 
L J 507, not followed i , 

Second appeal against the decree of 
the District Court, Nellore, in Appeal: 
Buit No 45 of 1919, preferred against 
the decree ofthe Oourt of the District 
Munsif, Kanigiri, in Original Suit’ No. 
417 of 1915. , l 

Mr E.. Krishnaswami Iyengar, for the 


llants. : t 
S T. V. Ramanatha Iyer, for the 


Respondents. A 
JUDGMENT.—The appellants rais 
an objection that Exhibit A, which is 9 


registration copy of a sale-deed executed 
in 1888, has not been properly proved,. 
because the presumption under section 
90 of the Evidence Act cannot be drawn, 
'as the. document was less than 30 years 
old when it was first produced in Court. 
When the case was first tried, the 
Munsif! n did  not' consider 
whether section 90 was applicable because 
the document was obviously not 30 years 
old at that time. But after finding that 
the loss of the original was not satisfac- 
torily proved, he refused to allow the 
sale to be proved by secondary evidence, 


-whether oral or documentary in the 


shape of Exhibit A. "Therefore, although 


, this document was marked as Exhibit 


A, it was not treated as evidence in the 
Suit. —, — . 0. aer E 
~ On appeal the suit was remanded for - 
re-trial and when it came on for re-trial the 

sale-deed, of which Exhibit A i8 & copy, 
was more than 30 years old; and it bag 
been laid down se long ago as Minu 
Strkar v.\Rhedoy Nath Roy g that in 
applying the presumption allowed by 
section 90 of the Evidence Act, a period 


‘of 30 years is to be reckoned not from 


the date. upon which the document is’ 
filed in Court, but from thé, date, on 
which it having been tendered’ in evi-. 
dence, its genuineness or otherwise þe- - 
comes the subject of proof. I have been 

referred'to a décision of a Single Judge 
reported as Chirannjt Lal v. Kallo (2) 
which seems to take a different view, but 
the same view is taken in Har: Ram v. 
Matsaddi (3) and in a recent case of the 
Lahore - High Court, Ladha Singh v. 
Hukam Devi(4). The lower Court waa, 
therefore, quite justified in applying 
section 90 of the Evidence Act to this ` 
document which was 30 years old at 
the time when its genuineness came up 
for consideration, namely, at the time 
of ‘the re-trial in the District Munsif's 
Court. Apan efrom this, it might‘ be 
noticed that’ the appellants in their 
written statement did not deny the 


genuineness of this document. ' They 
50 L R 135 i 
25 Ind Cea 412,12 A L. J. 507. 
3) 42 Ind Cas. 80 
4) 75 Ind Cas. $7; 4 L, 333; 8 LL, J, 97; (1984)- 


AST R. (L.) 145, 


, 


de: | 


did not; directly admit its execution’, but 
‘paragraph 3 and 4 of” their written: 
x stateméht' Bhow clearly, that they did. 
impHodly admit exécution; hut denied’ 
the bona fides and the validity of: the" 
' document, In that view also it Seems: 
rather’ strange that they should now 
“question, the gerininencks of the doen- 
, ment, namely, -the fact'ot its execution. 
: For hothithese reasons the second: appeal. 
fails and is dismissed" with coste 
Y. N. Y, Appeal diamissed.. : 
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MADHAS HIGH COURT. 


CrviL Revision Petition No 876 oF 


April 25 1924. 
Present: Mi Judi ice Odgers: 
BERN 'BTPPIÓNER ` 


MUNIAPPA. CHRETY: * AND OTHRRb— 
' RnBPONDRKTS 

Guardians and Wards Act (VIET ar 1890), s. 4% 
(ius dE not minnas, tings against— 

ta ot ca seston. {ot of thé Giiardiandand Weide 
Act, itis only the" conduct, or proededings of any“ 
gini dudit dun dy ted or declàied by the Ooutt 
which can be called im question The District. 


rt has, therefor , no power to pasẹ orders 
Sa T kin ; guardians’ except iù catin 
End d matan 


hma Bomaükka v Komndala Pedda Ramiah, 13 
es BI. 19 Me ete OPA TM W N, 


"t. 3, 38 M 35 roh 


ia, | lace Radha’ Boi, 5 
Tid? Cas oa MEJL 1 
. Therefore, a 2 s Who" has Desa 
by Gourt «a3 ranura of Her mor daughter 
sb gh pelt Gite, aio 
0 8 
Es Y med Jobs before’ hé? appoint- 
p neis kk apa sections 115: of Act V 
of 1908 and “107 o£ Government of India’ 
Ace, praying: the High Court to revise an‘ 
order éf the District Ootrt, Coimbatore, : 
“A, No, 844 of 1922; in I A. No. 189° 
22, in O. P. No: 91 of 1919. : 
e A. Vasudeva- Menón, for the Peti- 
tioner. 
Mr. V. Narasimha Iyéngar, for’ the 
* Respondents... 
JUDGMENT.—In this date the 
. minof’s guardian was the biother, the, 


INDIAN CARES, 


“ KUPPAMMAL 7, MUNTAPPA ORRTTY. x nex 


^ acted without jurisdiction. 


< (1054 


E 


present petitioner appointed. ‘on 29th: 
November 1919. oinktime before that 
the minor lived' with the second respond- 
enf her uncle presumably — against: 
the. wishes of the mother. The giil: 
was returned to the mother on 18th. 
December 1919 and the - present appli-/ 
cütion is by the mother for the 
return of two jewels said. to have been 
on the person of: the minor, when she 
went to second respondent: Te mother's’. 
attitude is a peculiar one. She ‘denies 
having put- in any such s age 
and now says the District Judge has 
I think he 
has. “The mother is no doubt a person 
interested in the minorunder section 43 
(1) of the Guafdians and Wards Act but 
it it is only the conduct or proceed- 
ings, of any guardian appointed or’ de- 
cl by Cotirt which can be called'in 
question. The second respondent had 
ceased at the end of 1919 to be even 
a de facto guardian and was not such: 
at the date of the application by the- 
mother in 1922. 

,The case, therefore, in Wallace Sitha 


r 


' Bor v. Wallace Radha Bor (1) has no 


i naa ee 
e learned District Judge has pro- 
cèeded on the powers’ conferred by 


section 43 of the Act. But as pointed 
out in Komma Somakka v. Kovidala 
Pedda Ramah (2) the Act does not pro- 
féss to give the District Court any 
power or authority over persons other 
than the guardian or thé minor except 
in certain instances which do not apply 
heré. I, therefore, think in the circum- 
atinces 'of this case the District Judge 
acted without, jurisdiction and ke had 
no right to call upon the second repond- 
ent, to deliver up the jewels under 
section 43 of the Guardians aid’ Wards 
Act. I think interference is called for 
and 1 allow the civil revision petition 
and set aside the order of thé District 


Judge viti ‘coats. 
Petition allowed. 
QM 'Oàs-250, BM LI 1 


13 Ind Oas 251; 20 M E 483, ain 
W. S. 519; 92 M. L. J. 1035 30-41. 39, 


t 
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RAMPRASAD V. JABKARAN, 


NAGPUR JUDICIAL. COMMIS- 
< BIONER’S COURT. 

Szcoxp CIVIL APPEAL No, 267 or 1923. 

; June 16, 1924, 
Present :—Mr. Hallifax, A. J.C. , 
RAMPRASAD—APPELLANT 
versus 
Seth JASKARAN AND OTHARS— 
RESPONDENTS, 

Provincial Insolvency Act (V of 1080), s 58— 
Sale by msolvent—Vendee paying off mort — 
Bale held fraudulent—Vendee whether ent to 
redemption amount 

Ifa person, in whose favour n sale is executed 


by an insglvent, pays off a mortgage on the tians-. 


ferred pro he 18 entitled to be entered as 


e sahedul 


ity, 
creditor to the extent of the amount 


p by lum, even though the sale is set aside, 
y 


the Ineolvenoy Court under section 53 of ihe 
Provincial lr&olvenoy Court as fraudulent and 
void as against the Recerver [p 489, cole 1 & 2] 
Tho pimelple that where both partes toa void 
Agreement are equally to blame in the matter the 
law will restore to neither of them any advantage 
that he may have allowed the othe: to get from jim 
has no app on to a case where the object of the 
fraud has been wholly trustrated [p 489, col 2] 
Jadu Nath Poddar v. Rup Lal Paddar, 33 O 
907; 40 L J 92; 10 0 W N 650, and Munvami 
Mudaharv Subba 
M L J 151, refe to. 


Appeal'against the order of the District, 


Judge, Raipur, in Civil Appeal No. 10- 
of 1922, dated on 22nd February. 
1923. 


Mr. W. R. Puranik, for the Appellant. , 


Dr. H S Gour and Mr M. R. Bobde, for 
the Re&pondents. 


JUDGMENT.—Gend Prasad, who 
was adjudged insolvent as from the 
22nd of February 1919, executed a ‘sale- 
deed in favour of the appellant Ram- 
rasad on the 10th of December 1918 
or Rs. 5,000. The property which the 
galé-deed purported to transfer was 


subject to a mortgage in favour of one: 


Gajadhar, and the amount payable on it 
on.that date was Re. 4700 This sum 
iras paid to him in 
mortgage by Ramprasad: Ib may be 
mentioned that the sale did in fact also 
tically extinguish another mortgage 
Por Ra 3,105 of the same property held 
by Ramprasad himself, but this was not 
metioned in the sale-deed. et 


In the :proceedings in the Insol- 


venoy Court this salê-deed was eventually: 


held to be fraudulent and ‘void as 


against the Receiver and was annulled 
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ar, 31 M. 097, 3 M, L| T 211, 18i 


emption of the- 
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under section 58 of the Provincial’. 
Insolvency Act, 1920. Later the ren 
ordered that, the mortgage property- 
should be sold free of ai mortgages, . 


. but that Ramprasad should be ente 
in the schedule of creditors for Rat 700 


the amount he had paid in redemption 
of Gajadhar's mortgage. In ap thé 
first part of this order was maintained 
and the latter part set saide, it being 
eld ihat Bam prasa was not entitled to 
share in the assets even as' an o 
creditor, ips 
N The appeal to this Court is only 
in respect of Gająadhar's: mortgage: and' 
we are no longer concerned with the 
other, for which it has been held that 
no consideration ever. passed. It is-con- 
tended. that the property ought’ to be 
sold-subject to Gajadhar’s mortgage now 
in the hands of Ramprasad or at the’ 
least that Ramprasad ought to be made 
ascheduled creditor for Rs 4,700. It 
has to be remembered that what haa ` 
been found to be fraudulent and void 
is the transfer of the property to 
Ramprasad by sale, so as to make it not 
avaiable for the satisfaction of the claims 
of his creditore. The payment of the 
Rs. 4,700 may have been and indeed was 
made in the prosecution of this object, 
but the object was wholly frustrated and 
was not attained even in part. 

To such a case the principle that 
where both parties toa void agreement 
are equally to blame in the matter the 
law willrestoie to neither of them any 
advantage that he may have allowed the 
other to get from him has no'applica- 
tion: Jadu Nath Poddar v. Rup Lal: 
Poddar (1) and Munisami- Mudaliar v. 
Subbarayar (2). Ramprasad could, there: 
fore, still recover his Rs. 4,700 from: 
Gend Prasad under section. 64 of the 
Conero! Act and is ‘certainly entitled’ 
at least to rank as a scheduled i 
Dir Hits creditor 

Further thére was nothing fraudu- 
lent in: the payment of Gajadhar's mort- 
gage That certainly took none of the 
available assets of Gend Prasad out of 
the reach of his creditors, it merely 
transferred from Gajadhar to Lo Mein 

(1) 33 O 987, 40 L J.22, 100 WN i 

(2) 31 M. 97, 9.M. L. T. 244; 18 M. L. J, 151, j 
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YELLAPPA v, GOHA SWAMI, 


. rights in the property which Gend 
Prasad had lost in 1915, and it is beyond 
all doubt that Ramprasad paid the 
Rs. 4,700 with the full intention of 
keeping the mortgage alive for his own 
benefit Ramprasad is, therefore, entitled 
to stand in the shoes of Gajadhar in 
respect of the mortgage: Chama Swami v. 
Padala Anandu (3). 

For all these, reasons the order of 
the lower Appellate Court in respect 
of Gajadhar's mortgage is set aside and 
it is declared instead that Ramprasad is 
entitled to rank as a secured creditor 
on that mortgage which he now holds, 
All the costs of the proceedings in all 
three Courts will be paid by. the res- 
pondents in this Court. ! 


G. R, D. 
M 3l M. 438; 3M. L T. 395, J8.M. L J. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 311 or 1922. 
February 12, 1924. 

Present: —Mr. Justice Phillips and 
Mr. Justice Odgers 
YELLAPPA—Derenpant No, 3— - 
APPELLANT 
Tersus 
GOHA SWAMI AND OTHBRS—PLAINTIFF 
AND DEPENDANTS Nos 1,2,4 AND 5 
—RB8PONDRNTS. 

Construction of document —WAll by Hindu in 
favour of son's daughter--Absolute or limited 
estate. 


The words "You shall enjoy after my death all 
the properties moveable and immoveeble you 
can enjoy all the said properties attending to my 
obseq after my death and settling the mattera 
ofthe debts, etc, incurred by me" in a Will by a 
Hindu testator in favour of his son's daughter are 
of sufficient amplitude to convey the fullest rights 
of ownership and an absolute estate passes to the 


20 M 903, 7 Ind Dec (N 8) 208, Ramachandra Rao 
20M 20a min Ren Gr Iua Cua 408, 43 M L J 
78, 45 M 320, 30M L T 154,98 O W N 713, 35 
O'L J 545,10 L W 1, (1022) M. W N 359, (1993) 
A IR.(P O)80,90 A L J. 684, 21 Bom L. R 
903, 49 1A. 129 (P. O), Suraymam v Rabi Nath 
Ojha, BL A. 17, 5 A. L, J, 67, 12 O, WN, 231, 18 


INDIAN CASES, 


M L.J 7, 10 Bom L. R. 59,70 L.J 131, 3M. L. 
T 144,30 A 84 O), Ramachandra Rao v. Rama 
chandra Rao, 59 Ind Cas 94, $58 M L J 300, 42 M. 
283, Sambasiva Ayyar v Venkataswara A ar, 31 
M 179, 3M L T $60, Moulvie Mohamed Shamscol 
Hooda v Shewakram, 21 A 7,992 W. R 408, 14 B. 
.J 405 (P ), Namasivayam 

Ind Cas ; 


Gan M W N.78, 21 ML T 30, 5 L W, 211 
masami v Papayya, 10 M 460,3 M L J 205,3 
Ind Deo (N 8)1031, Atul Krishna Strear v San-' 


vs Churn Strear, 32 O 1051, 2 C. I, J. 50,90 W, 


‘Appeal against the order of remand, 
dated the 30th March 1922, of the Court 
of the Subordinate Judge, Kurnool, in 
A.B. No 14 of 1922, (O B. No. 626 of 1919, 
on the flle of the Gourt of the Principal 
District Munsif, 'Kurnool.) 


Mr. B. Sitaram Rao, for the. Appellant, 
Mesars Krishna Atyar and Veera 


y 


' Raghavalu, for the Respondents, 


JUDGMENT.—In this case I have to 
determine the quantum of interest taken 
by the son’s GAWE of the testator by 
his Will, Exhibit A. The operative words 
are "You shall enjoy after my death all 
the properties moveable and immove- 
able — .. You can enjoy all the said 
properties attending to my obsequies 
after my death and setthng the matters 
ofthe debts, etc., incurred by me." 

The testator further recites thnt the 
properties left by him are his divided 
properties The District Munsif has held 
that the legatee took an absolute estate 
and the Subordinate Judge that only 
a life-estate was taken. e reasons 
for the latter decision are, first, that 
the word "enjoy" could not confer an 
absolute estate, and: secondly that as 
the legatee is a female, there is no 
presumption that she takes an absolute 
estate. As to the word “enjoy,” in the 
case in Guruswami Pillai v. Siwakami 
Ammal ar the words were “shall enjo 
for their lives"—as opposed to “sh 
enjoy the whole property." The ex res- 
sions were applied to females and the 
Privy Oouncil laid down that where the 
language of o Will is clear and consist- 
ent, it should receive its literal con- 
struction unless there is Something in 

kom 


. the Will itself to suggest departure 


(1) 18M 347, 221 A 119; 5 M. L, J 106, 8 
P, O, J, 610, 6 Ind. Deo. (N. 8.5018, OQ). ' Sai 
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it. In Kamarazu v. Venkataratnam (2) 
the Will applied to daughters who were 
directed to take possession of certain 
immoveable properties and “enjoy the 
same happily as they please.” It 
wes held the daughters took an 
absolute estate, there being nothing in 
the instrument or surrounding circum- 
stances to point to an intention to limit 
the gift to a life estate. The question 
is really whether the words used are 
in the language of the Privy Council, 
Ramachandra Rao v. Ramachandra Rao 
(3), explaining Surajmant v Rabi Nath 
Ojha (4) "of sufficient amplitude to con- 
vey in the terms of the gift itsel? the 
est rights of ownership, ete." 

In my opinion the words are not cuf 
dawn in any way and there is no dis- 
posal of the residue as would be usual 
if only a life 
The testator says he has no male issue 
and apparently there was nobody at all 
nearly connected with him save the 
legatee The surrounding circumstances 
do not, therefore, point to any such 
limitation -or restriction. Further there 


is the direction to pay the debts, etc. , 


These would probably have to be paid 
by selling the immoveable property 
or some portion of it which the holder 
of a mere life estate could not do. I taink 
there 18 no doubt that the words used 
are capable of passing an absolute 
estate. 

The question remains whether there 
is anything against such a construction 
of: the words from the fact that the 
legatee is a woman. It is contended 
that it must be presumed that the tes- 
tator intended to confer a life estate as 
that would be consonant with his notions 
ag to the quantum of interest & woman 
would ordinarily take In Ramachandra 
Rao v. Ramachandra Rao (5), which was 
on a different point reversed by the 


20 M 903,7 Ind Deo (N 8) 208’ 

3) 087 Ind Cas 408,13 M L J 78,45 M 320, 30 
ML T 154,260 W N 713, 35 0. L J, 545, 16 L 
W. 1, (1982) M W, N 359, (1022) A. 1 RP 0) 8 
WALI Bom L R 963, 49 I A 184 
(P 0) i 


(4) 351 A 17,5A.L.J 67,120 W N. 231, 18 
M'L J 7,10 Bom L 

T 144, WABMIP O) 
(5) ‘52 Ind. Ces, 94, 30 M, L, J, 300, 42 M, £33, - 


INDIAN CASES, ` 


estate werd intended., 


' property to her. 


R 59,7 0,L J 131, 3 M. L. 


491: 


Privy Council, Wallis, C. J., stated that - 


the trend of latter decisions here, i. e., 
since Sambaswa Atyar v. Venkataswara 
Ayyar (6) 13 against making any assump- 
tion that only a widow's estate should 
pass in the absence of any indication 
to give & larger eetate and. that the rule 
in Moule Mohamed Shumsool Hooda v. 
Shewakram (7) which construed the in- 
tention of the testator to have been 
against the gift of an absolute estate is 
& rule of construction only to be applied 
where, there is some uncertainty o: am- 
biguity in the language of the instru- 
ment As Seshagiri Aiyar, J., pointed 
out in the same case, the decision of the 
Privy:Council in Suraymani v. Rabi Nath 
Ojha (4) shows that their Lordships 
thought that no difference should be 
made between a male and female pro- 
vided the words of gift are sufficiently 
clear to convey the property. The same 
learned Judge in Namasivayam Pillai v. 
Kuthalalingam Rtllat (8) held that if 
apt words are used no matter who the 
transferee is, whether male or female, 
the estate conveyed would be an abso- 
lute one. Further it 1s to be noted that 
the legatee in this case is not an heir 
in the ordinary sense. In Ramaswamr 
v Papayya (9) the presumption relied 
on in argument that a gift to a female 
is only a life estate was rejected, ıb 


‘not being shown that the female legatee 


was a widow when her father gave his 
In Atul Krishna Strecar 
v Sanyas: Churn Strear (10) a single 
learned Judge of the Calcutta Jligh 
Court held that:such a presumption did 
not exist in the case of a mother, but 
only’ in the case of a widow. With this 
I am disposed to agree, subject, however, 
to this, the presumption May even in 
the case of widows be rebutted by the 
employment of words of "sufficient am- 
plitude” to create an absolute estate. 
It 1s I think.clear that-no such pre- 


e 81M 179,3 M L T 569 . 
7) 31A 7,99 W R 409, 14 B L R 226, 3 Gar 
P 738 ad. One’ 810, (1917 
8) | (1927) M. W N. 78, 91 Mf 
T Lwa t : 5 
(0) 18M 408,3A[ L J 205, 5 Indi Deo (N.s) 


103 ‘ 
(10) 32 0, 1051, 20. L-J. 50, 9.0. .WiN, 784, ` 
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sumption exist with regard to a distant 
female connexion asin the present case 
and if, as I hold, the words are sufficient 
to create gn absolute estate, there is no 
reason from the point of view of Hindu 
sentiment or intention why it should be 
cut down to n life estate, 
` In my opinion the Subordinate Judge 
was wrong on both grounds and the 
appeal must be allowed with costs here 
and in the lower Appellate Court. 
Phillips, J.—I agree. 


Y.N, V, Appeal allowed, 


MADRAS HIGH COURT. 
Orvit Rrviston Prririons Nos, 253, 580 
AND 579 br 1923. 

March 19, 1924. 

Present :—Mr. Justice Venkatasubba Rao. 
V, KRISHNA IYER—PzTITIONER 

4 veraus 
PACHAIPPA OHETTY AND orners— 
RESPONDENTS. 7 

Civil Procedure Code (Act V of 1908), O I, rf. 8, 
10, O VI, r 'I7—Hepresentatwe. sut—Plarntiff 
not possessing common interest with other members 
—Other members whether constructwely partics—- 
Partes, addition oaf—Bona fide mtstake—Sutt 
by ‘wrong E men deen of DAS AN OM 
allegations of fraud, w. er permus 

Under O. I, r 8, Civil. Procedure Code, it 18 
not any person that may sue on hohalt of n 
olasa, but it is that person who hes an interest 
which i& the same as that possessed by the 
whole body of parsons Given a common interest 
and a common grievance, a representative mit 
is inorder, if the relief sought isin its nature 
beneficial to all whom thé plaintiff proposes to 
represent If this condition ıs found wanting, 
and ifthe plaintiff turns out not to be a member 
of the class on whose hehnlf he professed to 
inatitute the suit, the suit 18. wrongly constituted, 
and 16 nota iepresentative suit and no member 
of the class 1s constructively a party to it. [p 193, 


col 1 

Bedford Duke x Bu a A.C latp 8; 70 
L J/Ob 102, 8L T , Burt v British Nation 
Life Assurance Associatwn, (18504 De G & J. 
159,28 L J Ch 731,5 Jur (N 8) 012, 7 W R 517, 
45 E R 62, 124 R. R. 201, ielied on 

On an application under O J, r 10, Oil 
Procedure de, to add à person as party plaint- 
iff toa suit under O I, r 8, ıt must be alleged 
and proved that the suit was instituted onginally 
in the name of the wrong person through a 
bone fide mistake [p 494,001] — 


INDIAN .CABEB, 


, 1994 


If either party to a suit seeks to nmend his 
pleadings by introducing for the “first time alle, 
tions of fraud, ete, the Coukt must nak why this 
new case was not presented omginally and may 
require to he satighed nsto the truth and sub- 
stanitiality of the proposed amendment, [p 494, col, 


Annual Practice, page 451, followed, 

Petitions, under section 115 of Act V 
of 1908, praying the High Court to revise 
the orders of thc Oourt of the Subordinate 
Judge, Sivaganga, dated the 95th 
January 1923 in I A. Nos 95, 93 and 
94 of 1923 respectively in Original Buit 
No 15 of 1920 now transferred to the 
Oourt of the Additional Subordinate 
Judge, Sivaganga, and ntimbered na 
Origmal Suit No. 12 of 1923 on his file. 


Mr G Krishnaswamr Iyar, for the 
Petitioner. 

Messrs: C. S. Venkatachariar, R Swami- 
natha Iyar and D Ramasami Iyangar, 
for the Respondents. 


JUDGMEN'T.—The | plaintiff in- 
stituted the suit for a declaration that 
the sale-deed dated the 16th Beptember 
1819 executed hy the Offieial Assignee of 
Rangoon infavour of the defendant is 
mul and void He described himself in 
the plaint as a creditor of T. A R. A: 
R. Ramanathan Ohetty who was ad- 
judicated an insolvent and whose estate 
was represented hy the Official Assignee 
above mentioned. This suit was filed on 
the 15th of January 1920. Among other 
pleas, the defendant stated that he did 
not admit that the plaintiff was a credit- 
or of the insolvent firm. es were 
framed on the 30th of March 1990, and 
the third issue runs thus — 

“ Whether the plaintiff was one of the 
creditors of the insolvent than 
Chetty, and if so, whether he has no 
cause of action to maintain this suit ? 

The trial was about to commence in 
January 1923 and on the 24th-of January 
one Krishnier made an application to 
the Court for the purpose of being added ' 
as 4 plaintiff to the action. I may state 
that the plaintiff is a Nattukottai Chetty 
and was represented throughout by this 
Krishnier. The reason why ,he desired 
to be added asa party is set forth in 
paragraph 4 of his affidavit dated the 24th 
of January 1923 “The defendant has 
taken the objection ‘that the plajntiff is 
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not a creditor of the insolventfirm and 
has no locus standı to maintain the suit. 
In orderto ‘obviate any ‘technical objec- 
tion on that ground it is nevessdry in the 
interests of justice that the Hon'ble 
Court should be pléased to join me as ‘a 
"plaintiff and Lam willing to coritinue the 
suit from "the stage which it has “now 
Teached ". Wb 
-_ Mr. G. Krishnaswami Iyer, the learned 
Vakil for the petitioner, has ‘contended 
‘that the suit having been ‘instituted 
under O. I, r. 8, Civil Procedure Code, was 
‘a representative surt filed in the'interests 
of the ‘creditors of the insblvent, that, 
therefore, Krishnier, was throughout con- 
&tructively a party to the proceedings, 
that the application in effect was to place 
‘Krishnier on the record eo nomine as a 
party and that in making theʻapplication 
e was merely taking advantage of'the 
‘provision contained in clause (2) of r. 8. 
Tf this argument is correct, in my opi- 
nien, there'will be very little ‘difficulty in 
acceding to the request But the ques- 
tion’is, is Krishnier a partyto the pro- 
ceeding at all; is he a-party although on 
‘the'record his mame- does not appear? 
The answer to the question will’ depend 
upon the construction of'O. T, r 8. "The 
object of this provision is ‘that in 
certain cases one ‘person’ or'a few persons 
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should be.allowed to represent all persons. 
"The rule is 1n fact, 


‘interdgted in m stit. : 
anexception to the general ‘rule that all 
persons interested should be ‘made par. 
ties toa suit. It pre-supposes the exist- 
ence of a right ‘in ‘the plaintiff. It as- 
sümes 'that'under the substantive law, 
the plaintiff hasa right of suit and tho 
tule enables him'to répresent ‘the whole 
body of persons whom he-sésks to repre- 
sent. 
numerous persons having the same m- 
terest in one suit, one person' may sue on 
behalf of all persons so interested". The 
“one person” indicated 1n the rule is the 

erson who has an interest common’ to 

imgelf and the body whom he professes 
to represent The community of 'inter- 
este between him and the others of the 
class as the pre-requisite is necessary to 
the end proposed. It is not any person 
that may sue on behalf of a class, but 
itis that person who has an interest 


xo ei 


r 


The rule says “ Where ‘there aie, 
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which isthe same as that "possessed by . 
the whole body of persons, “Given a 
common. interest and a common griev- 
ance,-a represetitative suit 1s in order, if 
the relief soughts in its nature bene- 
ficidl to all whom the plaintiff proposes 
‘to’ represent”. (Judgment of Lord 
Macnaghten 1n. Bedford Duke v. Ellet (1). 
‘Tf this condition is'found wanting, if the 
plaintiff turns.out not'to be a member of 
‘the class on whose behalf he ‘professed 
to institute the suit, I am of opinion that 
‘the suit is wrongly constituted. The 
permission to sue 18 given by the Court 
on the assumption ‘that the plaintiff ‘is 
u member of the ‘class and if the as- 
sumption is shown to'be wrong the suit 
‘ig not a representative suit‘and-no mem- 
"Ber of the class is constructively a party 
'to it - Onthe assumption, therefore, that 
the plaintiff in the present'suit'is not a 
creditor of the insolvent, O. L r. 8, has no 
“pplication i ‘ ES 
e following observations of Knight 
Bruce, L. qoin Buy Brite Nations e 
Assurance Association (2) are very T 
vantin'this connection: “He has sued 
on behalf of himself and others, and 
"notwithstanding what has been-contend- 
'ed'on the part of the defendants, T as- 
sume £hat'there still exist persons who 
mo to complain of these trans- 
„actions But that-will not give-the plaint- 
iff a tilleto sue‘for them. ‘on ‘one 
handa plaintiff, who Has aright to -com- 
‘plain’ of an act done to a numerous -go- 
‘ciety of which he 18 à member, is entitled 
‘effectually to ‘sue on behalf of himself 
aud all others -similarly interested 
‘though no other may wish'to sue, s0, al- 
though there are a hundred ‘who wish to 
‘institute a suitand are entitled to sue 
atill if they sue bya plaintif only, who 
‘has personally -precluded ‘himself from 
‘suing, that suit cannot proceed. The 
"present case, in' my opinion, stands upon 
‘the same'foóting-as if the- dissatisfied 
‘share-holders (supposing them ‘to'be ‘dis- 
satisfied) had" sued ‘by a plaintiff who 
had ‘released’ the ` defendants ".- Lord 
“Justica‘Turner concurs end ‘thé -law is 


@) (1901)'Ar C. Lat p 85, 70 L. J. Ch102, 83 L, 


V0) 4 De Q & J. 158; 23D 2, Oh, 721; 
(s. 0) 012, 7 AW, R O17; 46 maba 184 d inm 
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stated in-the same terms in Daniel's 


', Ohancery Practice, page 179. 


If the plaintiff is‘a creditor, the as- 
sumed necessity for this application does 
not exist and it eqully fails 

It is next contended that Krishnier may 
be made a party under O Lr 10 I do 
not propose to discuss the applicability of 
this rule to cases falling within O I, r. 8. 
It ıs sufficient to say that ıt must be 
alleged and proved, that the suit was in- 
stituted originally in the name of wrong, 
person through a bona fide mistake and 
that element is utterly wanting in the 

resent case. No allegation i18 made 
. that the mistake was bona fide As 
a matter of fact, no materials—absolutely 
none—are placed before the Court from 
which an inference can be drawn in 
favour of the plaintiff This application 
cannot, therefore, be allowed under O I,’ 
r.l0 Imayin passing mention that in 
the lower Court only this provision was 
relied on and that reference toO. T, r 8 
was made only 1n theecourse of the argu- 
ments before me. Civil Revision Peti- 
tion No. 253 of 1923, therefore, fails and 
jg dismissed. TON 

. Another application was made on the 
Bame date, namely, 24th of January 1923 
by the orginal plaintiff himself for permis- 
sion to amend the plaint Paragraph 5 
of the plaint runs thus .— ] 

“The pleintiffstates that the Official 
Assignee of Rangoon has, through pri- 
vate negotiations conducted by the Offi- 
cial Receiver of Ramnad, conveyed the 
undermentionéd propertiesfor a grossly 
inadequate value of Re. 12,000 and has 
executed a sale-deed in favour.of the de- 
fendant though several creditors of 
the insolvent including the plaintiff, 
protested against such asale and offered 
inuch higher price” He proposes to 
amend the plaint by saying that the de- 
fendant was a benamidar for the insolv- 
ent and that T.S. Ramasamy Iyen- 

ar who conducted the sale as agent of 

e Official Assignee of Rangoon made 
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Jawis stated thus in Annual Practice, 


page 451. “Thus, if either party seeks. 
to amend his pleading, by introducing 
for the first timeallegations of fraud, etc., 
the Court will ask why this new case was 
not presented originally and may require 


‘to be satisfied as tothe truth and Bub- 
.stantiality of the proposed amendment " 


The materials, if any, which substantiate 
the allegations of fraud have not been 
referred toin the affidavits. In the cir- 
cumstances and having regard to the 
great delay in making this application 
from which want ofbona fide may be in- 
ferred I am not disposed to interfere with 
the order of the lower Court. O. R. P. 
No 580 of 1923 accordingly fails and 
is dismissed. , : 

Then there 1s & third application made 
by the plaintiff on the same date for add- 
ing the Official Assignee of Rangoon asa 
party—defendant he defendant con- 
tends that the plaintiff's object in mak- 
ing this application 18 to delay the trial. 


_As a matter of fact the learned Vakil for 


the petitioner says that he wants no re- 
lief against the Official, Assignee but that 
for enabling the Court to do complete 
justice between the parties his presence 
19 necessary. He says, if the plaintiff 
obtains a decreesetting aside the sale and 
if the Court directs the refund of the pur- 
chase-money to the defendant, it may 
then become necessary to have the .Offi- 
cial Assignee on the record. The answer 
18 that if the plaintiff obtains the decree, 
it will be open to him to move the Insol- 
vency Court for directions to the Official 
Assignee to pay the money. I do net 
think at this late stage this application 
ought-to be granted. O R. P 0,579 
of 1923, therefore, fails'and is dismissed. 
The petitioner will pay the defendant's 
costa in all the civil revision pétitions, 
(Three set of costs.) : : 
Y. N. Y. Petitions dismissed, 


a pretence of selling the' property by . 


public auction but really sold the pro- 
perty by private contract to the insoly- 
ent, the defendant being. merely a 
benamidar for him. Thus allegations 
` pí fraud are proposed to.be added. The 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
BEcoN» OIVIL-APPEAL No. 122 op 1923. 


transfer of—Lambardar, 
consent of, whether necessary 

A lambardar is entitled to maintain a guit for 
ejeotment against a transferee af absolute occu- 
penoy holding without his consent, even though 
the transfer was consented to by the other co- 
shaiers.' 

Ramakrishna Puriv Tanba, 


7l Ind Oas 777; 
19N.L R 59, 6N L J 85, (1923) A. I R.N) 
153, followed 


Numom Gunta v Jogendra Guntia 6 Ind. 
Oas 369, 37 O 094, 12 O L J. 104, not followed | 

Appeal agamst the decree of the 
District Judge, Wardha, dated the 20th 
December 1959 in Civil Appeal No 109 
of 1922, $ 

Messrs, W. R. Puramk and D.W. 
Kathaley, for the Appellant. 
` Mr. D. N. Khare, R. B., and Mr. G. N. 
Kawaley, for the Respondent. 


JUDGMENT.—The plaintiff is the 
lambardar . of Mouga Mandogarh in 
Wardha Tahmi, and he sues for possession 
of fields Nos. 27 and 30 of that village 
‘onder thefollowing circumstances. One 
Gajanan‘ Balkrishna was'the absolute 
occupancy tenant of these fields and he 
sold them to the defendant by a sale- 
deed dated 218t January 1920. Plaintiff 
states that this sale-deed was invalid for 
"want of his consent and asks that defend- 
m be ordered to deliver possession to 


The defence is that the sale-deed was 
consented to by several of the co-sharer 
malguzars of the village and also by the 
plaintiffs motherand natural guardian 
and that the plaintiff's agent had 
recognized the dhindant asa tenant of 
the holding by taking from the ‘latter 
rent . for it on 15th July 1921. It 
was further .contended that plaintiff 
‘being merely a fractionalco-sharer could 
not sue on behalf of the whole pro- 
prietery body ; and that his co-sharers 

ve oonsented to the sale and also have 
Bhared in the consent money. 

Plaintiff denied the , alleged giving of 


\ 
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“transfer. 
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' consent by other co-sharers, and the case 


was tried on the following issues .— 

“1 Have the other co-sharers given 
their consent for the transfer in defènd- 
ant's favour? Have the four co-sharers 
named by the defendant passed receipts 
evidencing their consent as alleged ? Lf 
80, how will this affect the plaintiff's 
claim? - 

2 Did the plaintiffs mother give her 
consent to the sale and she agreed not 
to demand more than one year's rent a8 
consent ‘money as alleged by defendant ? 

3. Was the amount of Rs. 22 deposited 
with the co-sharer Sadasheo at the in- 
stante of the plaintiff's mother as alleg- 
ed A 

4. . Can the plaintiff alone maintain 
this sut under the circumstances of this 
case? , 2 

5. Inwhat right does the defendant 
hold the field ? , 

6. Oan plaintiff avoid the transfer in 


. face of the ratification of the same by the 


other co-sharers ? “Can the plaintiff claim 
to eject the defendant ? à 
‘T (a) Has the plaintiff accepted rent 
for the field as alleged by defendant ? 
(b) Is he estopped from ‘claiming 
Possession as alleged ?" 
e Trial Court found that the four 
co-sharers, mz., Krishna, D. W. No.1, 
Badasheo, D. W. No 3, Badri Prasad, 
D. W. No. 4, and Chintaman, D. W. 


"No. 6 had consented to the trang- 


fer after it had been effected. The 
plaintiff is a minor and the Judge of 
the Trial Court finds that his guardian, 
his mother, had not consented to the 
Rupees 22 were found not to 
have been deposited with the co-sharers 
Badasheo at the instance of plaintiffs 
mother, and plaintiff's agent was found 
to have been tricked into Teceiving the 
rent of this field, and the Judge finds 
that it has not been established that 
defendant is recognised as the tenant-of 
the holding in suit. With regard to the 
question whether the minor lambardar'a 
suit should fail because some of his 
co-sharers had, after the sale had taken 
place, consented to it, the Judge 
writes :— 

“The lot of the lambardar is indeed 
miserable if the tricks such as have been, 
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layed: by. the go-sharer malguzars and 
The panaris in this case should succeed 
on technicalities of law leading to 
differences of opinion. Under the Land 
Revenue Act of 1917 the law lgid down 
by section 188 e is that the lawbardar 
shall be deemed to be the landlord with- 
'in the meaning ofthe O. P. Tenaney Act 
‘of 1898. Itis àdmitted before me the 
above. two Acts govern this case. The 
decisions 1n ` Ramji Patel Kunbi v. 
Syed -Nur (1) and in Murlidhar v. 
Jagannath (2) were given before the 
passing of ‘the new ‘Land Revenue 
Act. ‘I think it is wrong to say that 
the section 188 simply affirms the old 
pronouncements. In” paragraph 18 of 
the Preface to the Land Revenue Act it 
is-stated : ‘Many important changes have 
"been introduced into the law. 
section 188 subsection 2 the lambardar 
will be the agent of all the co-sharers, 
and ‘hig actions in connection with the 
management of the village will be bind- 
ing on them. If they are dissatisfied with 
“him they may apply for lus removal ' 
Ordinarily the lambardars represent their 
co-sbarers in the matter of avoiding 
- unauthorised transfers of tenancy lands : 
‘this position is admitted before me It 
.Ig, however, contended that in this case 


the -lambardut ceased to represent the’ 


‘proprietary body because some of the 
‘eo-sharers consented io the transfer I 
“have only to seo'if the new Land Revenue 
„Act, has changed the law. ” . 

The Judge came to the conclusion that 
‘the lambardar under the section of the 
‘Land Revenue Act quoted represented 
in thesematters the whole of the -pro- 
‘prietary body. He further writes :— 

"The maiter.suould be dealt with in 
a very simple way. The section 41 
(7) lays down that any transfer in cou- 
.travention of this section shall be void 
at the instance of the landlord. Under 
section 188, sub-section 2 (a) the lambardar 
shall’ be deemed to be the landlord within 
„the meaning of the Tenancy Act of 
:1898. "Under the law laid down by these 
two sections the plaintiff lambardar in 


‘this -case 15 the only landlord ,éntitled : 


* “to avoid the ‘transfer in contravention 


1) 4 N. L, R. 45. 
OG BECORERONL RA 


INDIAN: CASES, 


Under | 


; BAL 


of the section -41. “His, eo-eharers have 
got no power to revoke or restrict the ' 
authority ofthe lamberdar. Tt is, there-, 
fore, immaterial whether co-sharera do or - 
do not consent to the transfer." 

The Judge held that the plaintiff 
lambardar was entitled to maintain the: 
suit as the landlord and decreed his | 
claim for\possession with costs. 
: ‘On appeal the District Judge confirm- 
ed the findings of fact come tp by the 
Trial Court, and dealing with the .ques- 
tion of law involved, the learned Judge 
"writes :— 4 

“But since that date the statutory law 
had”, been altered by the d Reyenue 
Act of 1917. In section 188 it is provid- - 
ed that ‘landlord’ under section 41 of - 
the ‘Tenancy Act should be deemed to 
mean the lambardar of.the mahal. Sec- 
tion 41, therefore, is not :to,be interpret- 
ed as meaning that a lumbardar of a 
mahal can avoid a transfer. No other 
‘interpretation of the statutory law -is 
possible and the dedision of the lower 
Court is "correct; i 

Lam not prepared in second appeal: 
to interfer with the findings af fact came 
to by the two lower. Courts. and .they 
will stand. As regards the question of 
law as to whether plaintiff cannot main- 
tain the suit because co-sharers-holdin: 
‘10-annas share in the-village have agre 
.to the transfer, I . am of opinion that the 
interpretation put by the dower Courts 
on the relevant sections uf. the Land 
. Revenue Act is correct. 

lt is argued here that there ‘has been 
‚a mis-apprehengion as.to ‘the interpreta- 
tion of section 188 (2) of the O.P. 
Land Revenue Act ‘and Murlidhar v. 
Jagannath (2), Bawnath v. Raghunath 
(3) and. Ganpatrao v. Pandurang (4) are 
quoted in support of the. argument. ‘It 
is tobe noted that these cases were 


-decided prior to:the intioduetiom of the 
present O. P. Land Revenue ‘Act. Iam 
also aeferred to Nilmani Guntia v. 


Jogendra Gunita (5) a-case from the 
Sambhalpur District, in which that 'Oourt 
decided that a lambardar is only a re- 
rpresentative of-the proprietary body of. a 
Que Oae 808, 10 N L, R- 03. ar 
» (4) 33 Ind. Cas. 758; I2 N'L R 24, | 
`- (5),0 Iud, Oas. 889, 37 O. 083.12 C. L, 2.404, 


. for ejectment. "This has never been the 
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ARUNAOHALAM OHHTTIAR V, LATCHMANAN OHHTTIAR. - - 


. mahal-in its relations with: Government ' MADRAS HIGH COURT. 


and is not entitled alone to bring.asuit. : Owm Revision Perrrtong No. 117 TO 
> , *198 anD 156 or 1921. 
view prevailing in these Provinces. =‘ ' u Jaly 24, 1924. 

It is further contended that it would JPresent:—Mr. Justice Wallace. : 
be absurd to allow a lambardar who:. |. A.L. A. R. ARÜNACHALAM. , 
holds only a fractional share in: that. OHETTIAR THROUGH HIS AUTHORIZED 
village to go against the express wishes AGENT PIOHAPA OHETTIAR— 
of the majority of the co-sharers, for, . . PLAINTIFE No. ]—PETITIONER 
if allowed to sue in these cases, the real versus 
result would be that as soon as he -LATCHMANAN-OHETTIAR AND ` 


obtains his decree and under the decree’ — OTEERS—PLAINTIFFS Nos. 2 AND 3 AND 

. possession of the land not validly -  DHOHASED DBFBNDANT AND HIS LEGAL 
transferred, the other co-sharers would  '  RHPRESENTATIVE- RESPONDENTS, || 
return: their shares to the person to Limitation Act (IX of 1908), Sch. I, Art. 188 (5) 


whom the tenant hadsold and to which ajvmem of pre e Ta ata : 
sale ‘the other co-sharers had consented. cution Appiwano NETES OT LEP mu eue 


. This inay be so ; but the fact that this is | The mere payment of process fee for issue of a 


i i warrant of arrest ın execution of a decree without 
the possible result of allowing alambardar imal a Dlcetion, oral or written, for the 


. to sue in these cases does not affect us of such warrant is not a ste 
k ] p-in-aid . of exe- 
_ the interpretation to be placed on the  oution so as to save limitation [p 498, col L] 


Revenue Act. The decision ‘in Hamp 


i t i Für hi UT Chethiar y pu Tyeri D 
. Patel Kunbi v. Syed Nur (1) was under Ind 324, 42 M. L. J. n wi ed PANG 33 


the old Act. The language of the pre, Bb eii es 
sent Act is precise and unambiguous and , Vyayaraghavalu Novdu v. Srinivasulu Nardu, 28 
capable of reasonable meaning. I agree M. 389, relied on. , 


".with-Hallifax, A. J.O., in’ Ramakrishna , , Mabtkchand Ratanchand v. Beshar Natha, 25 B. 


Puri v. Tamba (6) in which he holdsthat, °%%,3 Bom De m. Duis v Rajendra Nath 


"Section 188 (2) ofthe Land Revenue Act Dutt, 18 Ind. Cas 455, Radha Prosad Singh v. 
1917; concentrates in the  lambardar Sundar Du ; p hg ma bv (wa) 1078, 
certain powers appertaining to the whole Areng, ahari v. Bhupendra Nardin 
proprietary body, which 'before 1917 were ee O. 374, 19 Ind. Dee. (a) 290, 'not 


. In almost all cases’ given to him bythat Petitions, under section 25 of Act IX of 


body, sometimes expressly but more . 1887, praying the,High Court to revise the 


“often tacitly, but need not have been 80 orders of the Court of the District Munsif, 


given and could be withdrawn ormodifi- Satur, in E. P. Nd. 93 of 1920 and E. 
ed at any time. Now thelambardar has” P., Nos. 90 to 92 and 94 to 96 and’ E. A. 
those powers of law, and his co-pro- No. 80 of 1920 respectively in B. C. B. 


„prietors can neitherrefuse or limit them Nos. 1110, 1030 to 1032, 1026, 1092 1029, . 
at the beginning.by law, and'his co-pro- and 1025 of 1913. | ' 


prietors can neither refuseor limit them , Mr, K. Balasubrahmanya Iyer, for the 

at the beginning BO withdraw or modify Petitioner. ` 
em subsequen y." . " JUDGMENT.—The short question 
The result is that this appeal fails and for decision in all but two (Civil Revision 


: is dismissed with costs. Appellant will Petitions Nos 117 and 1560f 1921)ofthese 
. pay respondent's-coste. ' ' . Civil Revision Petitions is whether ‘the 


G. R. D. . - Appeal dismissed. payment of process fees for issue of a 
is astep-in-aid of execution 80 as tO save 
limitation, ` A 

The execution petitions under con- 
sideration were presented on 12tk Feb- 
ruary 1920 and the previous execution 
petitions were preeented'on 9th Jan 


1917, more than three years before, In 


; TU Ind. Cas, TI; 19 N. L; R. 59, 6 N. i b5, warrant of arrest in execution of a decree 


AL R. N) 


83 


à 
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the course of the: latter’ petitions, batta 
memos for wartanf of arrest were 
in on 21st February 1917 and 23rd March 
1917. The question xs whether the fing 

` of these -batia memos -is 4-step-in-aid of 
execution.” The District “Munsif held 


fhat it'was not.. "The decree-holders have. 


put in’ these civil revision petitions. 
The ‘respondents, the 
do not appear... k 


JA step-in-aid of execution,, has’ been ' 


defined in Kiippuswami Chetharv Raja- 


gopala Iyer (1) as an application which | 


is. not an initial application for execu- 
tion, but an application to take some 


' step’ to advance an execution petition - 


. already . pending. . Whether a formal 

application is in all cases necessary 18.2 
: matter of some doubt. There is no direct 
“ authority whether a mere payment of pro- 


cess-fees foran arrest warrant without a,’ 


‘formal application for the issue of war- 
< rant 18 & step-in-aid, but there are cases 
, analogous to this, in which different Hight 
Courts take different views. This High 
Court in-Vijayaraghavalu Naidu v» Sm- 
nivasulu Naidu (2) has held that a batta 
memo which applies for the issue ofa 
sale proclamation and on which a sale 
roclamation is issued 18 a step-in-aid. 
From the: report in that case it appears 
that the, batta memo itself asked that 
process may issue and the learned Judges 
in that case in consequence distingnish 
. it from the Full Bench case in Muluk- 
-chand Ratanchand v. Bechar Natha qn 
which there ‘was nothing more than 
the’ payment of batta there being no 
application either wiitten or oral. Vija- 
yaraghavalu Naidu v. Srinwasulu 
' Naidu: X2) > followed the case in 
Ambica Pershad Singh v. Surdham Lal 
- (4) in which also there was an application 
for the issue of a sale proclamation. 
The previous case in Madars, Vellaya 
~v. Jaganatha (5) is inconclusive; but 
: seems to have held that the payment 
' of stamps for the transmission of records 
q 70 Ind, Cas 324, G9 M.L. J. 303; (1922) M. 
. WN 113, 15 L. W 38,45 AL 466, (1022) A. L R. 
(M) 79; 32 M. L. T 27 


Bom L R 276 ` 
Ind Dee. (N. a.) 569 (F.B)! 
lad Deo (Raj 198°, 


Y» 
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put. Oourt would 


judgment-debtors, , 


i Xe T1594 
CgETTLAR. 7^ E s 
for ‘the ` purposes of execution to another 
: not amount to a step-in- 
üid'' unless there wad an application. 
Two ‘Calcutta-cases seem to adopt rather 
“a different wew: In Radha Prosad Singh 
o.v, Sundar Lall (6) 1t. was held that the 
deposit of- costs for bringing property 
to sale is, a step-in-aid without-a formal 
application, end; im Norendra ! Nath 
Paharuv Bhupendra ‘Narain Roy (7) it . 
was held that the deposit of proceas-fees 
''for service of & sale proclamation isin 
~ itself a step-in-aid. '' Another Calcutta 
case reported' in Bhupendra Narayan 
Dutt v. Rajindra Nath Dutt (8) follows 
these’ two. rulings and hol that & 
payment of: process-fees paid ‘at: ‘the 
instance of the Oourt after notice had 
been served and a sale: proclamation 
issued, imported a request to the'-Court 
to proceed with. the’ execution and, 
therefore, : was a step-in-aid: ‘It is a 
little curious :that the" Radha -Prosed 
Singh 'v. Sundar Lal (6) and ,Norendra 
' Nath Paharisv. .Bhupendra ‘Narain 
Roy (T) cases were not cited before ‘the 
` Full Bench in Matukchand Ratanchand v. 
~ Bechar Nath (3) when other casea from the 
same volumes: were: cited. .In  Sheo 
- Prasad v. Indar Bahadur Singh (9) it was 
held that the peyment of process-fees 
' for attachment without an application 
is not a step-in-aid. I “think the case 
m Vájayaraghavalu Nardu v Srinivasulu 
Naidu. (2) indicates‘ the then’ view of 
this Court that &' mere payment of 
batta for process, where the batta memo 
itself does not apply for ‘the issue of 
ars "il not. be a step-in-aid, and 
think that it is more essential in.such 
matters that there should be uniformity ' 
of practice in each Presidency than that 
there. should be unanimity in 'the views 
of different High Courts. r 4 
‘In the present memo I find no prayer 
for theissue of process. Iam asked to ` 
infer .thht' there, must havé been'one. 
because the Court has under O. XXI; r. 37, 
Civil Procedure Code, discretion. not | to 
issue & warrant at once. Butthere isnoth- 


f 
af 


9 C 644, 4 Ind Deo (x. 8) 1078. 

23 C 374; 12 Ind Dec. (N a) 250, ' 

18 Ind Cas 455, 

30A, 170; A W. N, (1908) 74; 5-A TL. Je, 


val 
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ing to show; that if it did after deliberation, 
or: on. application order the issue. of. a 
warrant, that application was within three. 
years of the Execution Petition of-1920., I. 
am, therefore, not prepared to: interfere i in 
these cases and dismiss the ‘petition, T 
. 1 two cases which I excepted ‘at the ' 
b ig—Oivil. Revision ‘Petitions | 
. Nos. 117, and 156 of 1921—the case for the . 
. petitioner ig, much weaker., The” process, 
' memog there were merely. for the i ‘issue ef C 


. a potice to the second plaintiff ard notto | 


^ the-judgment-debtors at: all.. Olear]y. this 
| was nob;& stepin-aid of. execution , ADU. 
y hee petitions e are also Süemisaed , 


Paiva lenis 


ates 


vaex i 


mia 


"gd 
D] 


tua ipie 
Dri Ate vat Pa V as 





m MADRAS HIGH COURT. 
“Bacon Ort APPRALS Nos. 203 AND 204 
vo) * Lop 1993. 

‘April 23, 1924. 
Piesent;—Mr. "Justice Phillips. 

‘ ' Ing. A. No: 203 or 1923. > . 

', GOOLAPUDI SESHAYYA—DaranpAnt , 

aera 


NADENDLA BUBBIAH AND ANOTHRR— > 
2 PLAINTIFFS—RESPONDENTS s 


(i 


IN S. A. No. 204 0n1994 ^ 7e 


“GOLLAPUDI. BESHAYYA-—PLAINTIFE | 
E 8 TRADAM Wat ; 
'NADENDLA: BÜBBIAH AND ANOTHER | 
‘| +) RFENDANTS—RBSPONDRNTS. | 
| Owl Procedure Code (Act V of 1008), O X XIII, 
Jari, $—Wuhdrowal of eU for 
fresh sut on payment of costs —Second anit Ld dod 
payment of costs, whether maimtainable— Cha, 
tous agreements—-Public Gon ın India 
wil Procedure Code, must 


^ 


` a king iia to permiamon to thar 
on to withdiaw 
` asutas well as, permission to-mstitute’a ‘fresh 
` suit, but merely a as pin the Oourt.-to pre per- | 
mission to institute a mait an place or the one- 


which has been, withdiawn Inasmuch: as the 
withdrawal of the suit does not require the 


. / mon of the Court, 4 must be taken that the first 


sut w mthdiastn: when the order 18 ee and: us 


re 
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" 


' and due permission - granted 

refers uer pended ‘of the subsequent swt on 
‘dertain conditzong | re, Where an order has 
' paan Bad mider Do XXIIL,r Ł of the Civil 
Procedure Oode; giving to a, plaintiff, who with- 
draws a suit; permission to mstitute a fresh suit on 
condition of pa paying the costa, a subsequent swt 
instituted: i d paying: such? costs 18, barred 


Ip, 901, col «1 ` 

Robert Pi "y Naja ir ig "8 Ind "Das, 
! 288, 33M 258,7 M L $98, Hare Nath Dai v 
Syed Hossa Ah,-2 O L J 480, 10 O W N 8, 


1 Subal Chandra v Mosaraf Al, 35 nd Dee. 476, 


relied on 

Bua] Pácadd Mondal v Ga à Prasad Dinjal, 23 

‘Ind ‘Oas , 210,'19 O'L J 529, Kuldip Singh v. 
uldip'Ci ry, 44 Ind’ Daa 49, 3 P L J 635.4 

SPIEL a ee pr ee Nm 


adis champerty 15 not necessaril 

Ps policy, and in' deciding whe 
eement should be set aside, 16: es to gut 

fond whether such. an, agreement 18 extortion- 

* ate, unconscionable, or one made, for the purpose 'of 

' gainbliig m litigation or of muring or oppiceame 

others' by enco uniighteous suits, in whi 

case 1t would be le et 1]. to public: policy and un-. 


no lotiger pen 


enfoiceable 

. ^ Loke eae se h v ‘Rup Singh, 11'A 115; 
A WN wp Ind, Dec, ( s 5017 Chunni - 
Kuat v. MS 5 A WN (1888) 200; 
Ind Deo Ka 8) 465 and Husain Bakhsh v Theat 
. Husain, 11 A. 


AWN (1888) 273, 6 Ind Deo; 
(x, 8) 510, distinguislied T 

"Bécond appeals against the décrees ‘ot 
-the Court’ of the Subordinate Judge, 
Baptla; in Appeal Suite' Nos: 105 and’ 99 
,of 1922 respectively, préferred against the’ 
decrees of the Court ofthe District Munsi 
Oei, in Original Buits Nos. 195 an 
505 respectively., ‘ 
: Mr, A. Krishnaswami yer, for the 
` Appellant. ; A 
: Messrs, N. Rama Rao ‘and K. Rames- 
wara Rao, for the Respondents., 


JU DGMENT.—The respondent in 
both these appeals is one Subbiah,’ the . 
„adopted son of Ramachandrudu. He was 
dissatisfied with his father’s misconduct 
‘and spendthrift: ways and consequently 
wanted to.file a suit for. partition of -the 
family property. As he had not sufficient’ 
funds to: finance. this tigation, he en- 
tered. into relations with ‘the appellant, 
‘Seshayya, who 18 a private, Vakil.;. On the . 
lat ‚of November’ 1916, Bubbiah execut- 
ed a.sale-deed in; favour of Beshayya for 
Rs. 1, 000 under. which he sold one half of 
his share, in,'the family. properties, 
. Admittedly- the consideration, was fixed 

~ata HON Lich on the e ground: that Sub... 


d 


500. 
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"i D uos ci d 
biah’s father/was wasting the family pro- 
perty and dlishating the same and that 
consequently the properties, that would 
be recovered for. Subbiah’s share might 
be considerably less than what he 
ieally ought to have. -It is found that 
Seshayya paid.a eum of Rs. 600, towards 
the considération for the, sàle-deed, and 
a suit was filed by Subbiah and Seshayya 
jointly in 1918. A decre was obtained 


, nnder,whiah Subbiah was-to.get as his 


|, alienatións ' undetermmed.,; B 


NS 


. Robert Fs 
-'it*was hel i, wheh al 
; woe Cas, 268,33 M. 258; 7 M: LT. 


half share, of, fhe property all the pro- 
‘erties -which had not been alienated by 
is fathér;: leaving the validity of the 

4 re the 
decree was passed, Subbiah agreéd to 
certain items: beihg décreed.in favour of 
Sébhayya, and thé remainder was to fall 
to, his share. Subgequently Subbiah 
appears to'have thought that he had 
defrauded and he filed 4 suit, 


ra e- 
süit, 


ta 


' Original, Buit, No. 505 f 1921, in which 


whether Subbiüh's suit is hot barred ‘by ` 


reason of O Civil Procedure Code’ 
for, it is admitted, that he did not pay. 
thé coats of his first suit until after the 
élose of the trial. in; th&. present suit; 
and it;is contended that he is precluded, 
from filing à fresh suit until he. has 
complied with the condition imposed. In 

v. Nágappa Mudaly (1) 
that, wheh an ofder. had 


DLA CASH M 


, been made giving 
fresh ‘si 


8 
-costs before “a specfled date, a-gü 
“ent, suij was -barréd if the costs had not 
been paid by, .thit date. 
„differs from the present in that the 
was specified for payment of costs, where- 
,85 the order in the case under ćon- 
sideration , does not specify any .date. 
. Without expressing any opinion as to 
| the correctness of the decision in “Abdul 
i£ Mollà v. Ebrahim Molla (2) that case 
was distin, ed, "In that case if was 
héld that sübséquent payment of costs 
was cent tò warran 
and trial of a fresh suit which had 
beéh allowed to be brought on’condi- 
tion of those costs being paid. In that 
case’ the costs were paid: before the 
suit was tried. This has been followed 


Ub 


a 


‘date i 


warrant the recaption ,- 


in a later case reported as Shital Prosad . 


Mondal v. Gaya Prasad Dingal (3) where 
the question is discus somewhat fully 
and the reasoning adopted for the con- 
clusion is as follows.—It is said that 
inasmuch as perniission to withdraw 
and. bring. a fresh ‘suit’ is. made con- 
- ditional ‘on -a certain payment, >the 
origi suit cannot.be deemed to .be 
withdrawn until, those ‚costs have been 
paid-and it must, therefore, be ‘deemed 
to be a pending suit which becomes 
disposed of ab Boon ês payrbent is made. 


' This case was followed in Kuldip Sir 


v. Kuldip’ Chowdhury 8 and also in 
- Deb Kumar Roy v. Deb’ Nath, Barna” (5) 
but I can And: no authority in this 
- Court for. holding. this view, which with 
all respect, appears to: me::to,“be incor- 
rect, These cases. all. assume that the 
permission granted: by the Court is not 
only permission to bring, & fresh - suit, 
but also permission to: withdraw the first 
suit and that. consequently. until the 
condition is fulfilled, the first suit is 
pending, This Seema to me to overlook 
the provisions of, O.. XX, r 1) 
“which gives a plaintiff power to withdraw 
his suit at any time without the per- 
mission of the Court. Consequéntly; I 


i 31 O. 965. 
3) 23 Ind Cas 210, 19 
T rien Cas, 79, 3 P.L, J. 68, 


(5) 64 Ind. Cas, 788, ` 


OL 5.52 .' - 
4P, LOW, 


Val, 82] 


think that we “must rénd,the latter part 
of clause 2 (D)as referring not to per- 
thission to withdraw a suit as, welas: 
permission ‘to ‘institute ims suit, but 
merely as allowing ‘the Court to give, 
permission to institute a fresh suit in 
place of the one which has been with- 
.drawn, ‘Inasmuch .as the withdrawal 
of the auit «does. not require-the permis-, 
sion of the Court, it must be taken taat 
the fret guit is „withdrawn when zhe, 
order 18 passed :and that the permission, 
granted refeis,only to-the filing af the 
subsequent suit on certain ,conditiens., 
Tf the first suit is still pending as:held 
in the above .cases, it would "be open 
to the:plaintiff to obtain permission under 
O..X XIII, and instead of complying with 
the «conditions ‘of that permission, to-go 
to the Court and.demand that.the trial 
on his first suit should ‘be proceeded , 
with and -this could he done, however 
long the interval .mght be.. For these 
reasons, I am unable to accept the 
view :that .the first suitis still pending, 
for it -has ‘been withdrawn, and that,with-. 
drawal, in my opinion, takes,effect from 
the date of the Court's order. Ifthe, 
Calcutta view were to be applied in “the 
present case, it would appear, as obsenv- 
ed in those judgments, that the trial 
ef a second suit is barred under sec- 
tion 10, Oivil Procedure. Code, until the 
first suit is disposed of by performance 
of the conditions, imposed by the order 
granting leave. In the present case, 
therefore, the whole of the trial-af the 
Suit which took place -before the costs 
were paid wonld' be bad under section 10, 
Civil Procedure Codefor want of jurisdic- 
tion and the whole suit would have to 
be tned again. There is another case of 
the Caleutte High Court reported as 
Sazzad “Hossain v..Ram Lal Saha (6) 
where it was held that payment might 
be made after' the institution of the suit 
but thatthe suit would not be deemed 
toibe validly instituted until the date of 
such payment, In the view that I take, 
I would follow Robert Fischer v. Nagappa 
Mudaly (1),and hold that it extends, as 
was held in Hare Nath Das v Syed 
Hossam Alt (T) and Subal, Chandra v. 
(6) 15 Ind (as 159 eni | 
(Ba O; L, J: 480, 10:0. W, N.8, . : 
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Mosaraf Ali (8) to cases where no time 
is fixed for fwifilling.the condition. : 

In‘-support of.the view ‘held ‘by the 
Calcutta Eagh Court, reference has heen 
made to,other cases in which ‘similar 
conditions, were-held not,to be mandatory, 
Ramayyarigar x. Krishnayyanger (9) with 
reference.to the provisions, of section p39, 
Civil;Procedure Ogde, .Kyrooth Parajote 
Ammu Kutty. v. Manankraman (10) with 
reference -to.the permission necessary ‘tO 
bring a suit against ‘a receiver, and 
Mahammad ,Azmat Al, Khdn..v Lali 
Begam, (11) with reference to the -certifi- 
oste.requisipe for bringing, smt under 
the Pensions Aot. , I,do,not;attach much 
importance to.thege-cases, for rin all of 
them the-Court prima facie has jurisdic- 
tion to try such suits; and, beyond 1m- 
posing a,condition precedent, none of 
the provisions.referred,to take away ithe 
juraidiction, of:the-Courta, whereas under 

r2 (8) a Gourt is definitely 
precluded from entertaining ;& second 
gut when.no permission has ,been grant- 
ed. „Unless, ,therefore, Permission ‘has 
been given, a Count is specfically for- 
bidden to entertain a,second suit. 

In this view, Subiah's suit .is barred 
under.O XXIII and must be.dismissed. 
Second Appeal:No 203 must, therefore, he 
allowed and the suit dismissed with. cos 
throughout to be ,paid by fhe ‘first res- 
pondent. p% A ANS 

As regards Second Appeal No. 204 the 
Subordinate Judge has fonnd.that the.sale- 
deed in favour pf Seshayys is “vitiated 
by undue influence and fraud and cannot 
be enforced” ,and, ,consequently, has 
dismissed the jauit which ‘is based 
upen it +I may obgerve here (that the 
suit is not,based upon, the salerdeed,but 
upon the decree obtained.in pursuance 
of that ,sale-deed, namely, the decree in 
Original Suit: No.12 of 1918._Ingiving 
his findings theSuboriinste deque does 
not definitely specify the facts which he 
finds to, be sufficient .to -prove undue 
influence.and fraud. In, the .plaint the 


' Erba Ine 
9) 10 M 185, 3 Ind Dec (N s) 881. 
0) 50Ind Oas 568, 43 M 793, 12 L W. 


33 : 
(18 Q 489, 91A 8,4 Bar POJ 310,8 
Ind i 301, 17 P, R, 1892, Ind, Dec, (x8 ) 200 
Q) ! me 


p » 
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plaintif stated ‘thatthe sale-deed | Was ' 

rought about owing to several mière- 
. presentations specified im’ paragraph 4, 
Bit there 1s no finding by ‘the tibordi- 
nate ‘Judge that these misrepresenta- 
tions “were made, and apparently the 
statements set out in the plaint are 
substantially correct. 


‘ing that the sale-deed is invalid ate 
merely cases in which the transactions 


were set aside as being hard, unconscion- ' 


able and opposed to’ ‘public polic 
grunn Kuar v. Rup Singh. (19), Loke 
andar Singh v. Rup Singh (13) and Husam 
Bakhsh v. Rahmat Husain’ (14) It lias 
been held that in this country -cham- 
pérty is not necessarily opposed to public 
, policy, and, in considering whether 


champertous agieements should be set: 


aside, it has to bé considered’ whe- 
ther such. an agreement is extortionate 
and unconscoinable, or one made for 
the purposé of gambling 1m litigation or 
of injurious or 'óppressing others -by 


encouraging unrighteous suite in which, 


case it , would be contrary to public 
policy and unenforceable. These facts 
do not seem to have been considered 
by, the Subordinate Judge. He has not 
found what the facts were which made 
the bargain unconscionable or otherwise 
opposed to public policy’ He finds that 
a worth Rs 2,000 .was sold: for 


1,000‘and that Rs 600 cash was’ ac- 


tually paid as considétation Thé pro- 
perties which have passed ‘under the 
sale-deed Are no dóübt worth Rs. 2,000 
but .it was’: bý no méans certain that 
the plaintiff", süit would’ be successful, 
or at any rate, sttcdessftl’ to a large 
extent ‘Half ‘of the family property had 
. ‘been alienated and, if those alienations 
. had been found to be. valid, Subbiah’s 
share would have come to Rs. 1,000 or 
less, the consideration agreed to be paid; 
to which must beadd&d additional com- 
Poowleds for Seshayya’s trouble and 
inowledge of litigation. Here again 1 


uA. 5T, A. W.N. (1888) 208; 6 Ind, Dec 
aie 118, A W. N (1888) 72, 6 Ind: De 
aei AZW,RN. cisse) 273, 6 Ind” o 
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ay 
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INDIAN CASE, E EE: 


The ‘cases relied” 
upon by the Subordinate Judge for'hold-: 


ES 
' 

1 

toe put 


E EA 


must note that he Subordinate’ des M 
"has not discussed the; question whether: 
the decree in pursuande of the sale-deed “ , 


was obtained by fraud. There is no such 


allegation’ in the plaint, but the.Sub- : 


ordinate Judge seems tohold in para- 


graph 7 of his judgment that the undue . ` 


ar 


influence exercised in the suit was that - 
ofthe plaintiffs. Vakil, who 18 not a’ 


‘party: to this litigation, and not’ .the 


influence’ of Beshayya; andhe has also 


omitted to‘notice that‘ Subbiah’ did: 
:, not pray to have the decree set' aside 


although the ‘amendment was asked for 


but refused by the District Munsif., 


There are other pointa'to be considered 
also in ‘this appeal which have not been 


‘dealt with by the Subordinate Judge; 


one of these bemg whether Seshayya's 
remédy. was ' by ‘suit or ‘by execution 
pa, COM It was on the latter ground 
that’ the istrict Munsif dismissed his 
guit without: giving him'an opportunity 


of Him a suit as an exception ' 


petition. would algo be necessary to 
consider what effect: the dismissal 

Subbiah’s suit will-have upon Beshayya's 
suit, ‘for in execution "p gs a 
claim by Besha ayya to' these properties 
was ‘allowed, vi Exhibit VI, andit has 
to be considered whether that was not 


a final adjudication of the ‘right of the , 


parties. Appeal No. 99 of 1922 will accord 
ingly be: remanded for disposal in the 
light-of the above remarks. ‘Costs-in- this 
Court will abide the result. — : 
- Court fee in Second Appeal No. 204 of 
1923 will be refunded’ =< , 
Y N. YLa Appeal allowed ^ 
p KEN e) 
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PATNA HIGH: GOURT. è 
, APPRAL FROM ORIGINAL ORDER No." 134." 
" `” "or 1922. 
! 4 May, 29, 1923. ` PU 
Present —Sir Dawson Miller, Kr," ' 
Chiét J ubtice; and Mr: Jutice ‘Kulwaht 


Sahay 
RAGHU SINGH. Pii Dx 
n i ema t% 
' Mahànt KRISHNA. DEYAL am. AND 
OTHERS—DBFENDANTS—RESPONDENTS, 
Owl Procedure Code iu Vof 1908), 0. SOT 


as s 


7” 


1, 


"oN 


i " "E 
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D 1—Review, grounds — for—" Other \ suficient 
reason,” meang of —Fauure forifenio pariioular: 
prece of evidence 

‘The only ground upon which '& review can be 
obtained according to O XLVIL,.of thé Civil 
Procedure Code is the esset Dean new, m 
important matter or eviden 
exercise of due dilige genoa Ppa Tot eo te 
apphcant’s knowledge or could hot bo produced p 
him atthe time when the decree was passed o 
the order made, or some mistake or error ap " 
on the face ot tha record: or far asy othe sufficient , 
reason [p 503 col 2] 

The words “any der sufficient reason " inrl 
ofO XLVII of ilis Civil Procedure Oode mean a: 


-'8 xmmedintel pono 
mk; eka, 12 Ind. 


9 
R J 
O), followed e k 
mere Tu that & Judge has notiin terme 
‘referred to certain of the evidence ın favour of one: 
paity or the other 13 nota sufficient reason- enütling 
that party to come before the Court su rently 
and seek to have a leview of that judgmen 503, 
ed! 2, p 504, col 1] 
<: Appeal from an order of the Bub. 
ordinate Judge, 
May 1822 . 
- Mr Sambhu Boon. for the Appellant: 
Messrs,  Satlendranath Pal .and 
Kuilaspati, for the Respondents... | 
~= ". JUDGMENT.: E 
Miller, C. J.—This is an appeal Mom. 
an. order of the ‘Subordinate Judge of 
Gaya dated the 20th May 1922 gránting 
review ofa judgment of his predecessor 
It “appears that one of the important- 
| pointe to be determined in the first 
judgment was the date upon which the- 
laintiff separated from the rest of his 
mily. The Trial Court. found in favour’ , 
of: tht ‘defendant. The learned Subordi- 
nate Judge on appeal decided ` that 
question in favour of the plaintiff and 
allowed the appeal: Subsequ uently 'one 
of the defendants applied to the successor 
of the.learned Gut 
grant a review of ju entonthe ground 
that thé learned Stbordinate Judge ‘had 
not mentioned ir his judgment two 
documents one. of »which was a plaintin, 
a‘ guit avhich the. plaintiff and his: rotherg- 
had brought on.a.mortgage and in which; 
there was apparently an admission that: 
thé family bad separated at a later ‘date 
than the plaintiff alleged in the present 
case, ‘and > the. other. document was. a. 


E 
"n 


` ‘ 
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. which a review can be oe 


Gaya, dated: the 20th ' 


rdinate Judge to, 


IM 
bow ap IM pepe EN 

document connected therewith, it was 
the decree passed in that case, It is 
uite true that the learned Subordinate 
udge who gave the decision complained - 
of did not in terms refer to those two 
documents in his judgment; but he did, 
ag far as can -be gathered - from reading: 
the judgment, give what appear to have 
been, convincing reasons for ..-ving at 
hi8 conclusions of fact. The learned: 
Subordinate Judge whose order is now. 
under appeal considered that the mere. 
“fact that no mention is made in'the pre~ 


vious judgment of these two .documents, 


"was:in itself a sufficient ground for, 
granting the review and he made the: 
order accordingly. 
the, present appeal is, brought. : 

It seems to me that , the’ zd 
alleged is not one which comes within 
the purview of O. XLVII: .r. k, Civil Pro- 
cédure Oode. The’ only _ ground „upon 

ed accòrdin. 

to O. KLVIL is thg, discovery of new und 
important matter or evidence which, 
after the exercise of due ‘diligence; is 
not within the applicant e knowledge 
or could not be poduced by him at the 
time wien: the decree was passed or’ the 
order made, or. some mistake or error 
apparent on’ the: face of'the record or for 
any other sufficient reason It has been 
decided by.the Judicial Committee in 
the case of: ‘Chhajyu Ram v. Nek (1) that 
the words "any other sufficient reason ! 
in that Order mean a. reason sufficient 
on grounds at least analogous” to: those 
specified, immediately previously. It 
follows from that that these words “any 
"other sufficient. reason” are: not of a 
wide and general application so as: to 
give the Oourt-a discretion in’ such cases 
whether, to allow a review or not "The' 
reason there indicated must be some 
reason anglogous to the two grounds of 
review ‘mentioned immediately before. 
It ‘seems to'mie that the mere fact that a 


Judge has not in terms referred to” 
certain of the evidence in favour of one: 


„or the’ other is not a sufficient 


559. ce ABI. A 144, 30 
N PLR 199,3 


party” 
Q) 72, Ind Cas 
M L T 295,26 O W. 
PLT 435, (1922) A I R 6) 12, e TL 
37,1 1P W R1928, 43 M J 332,24 Bom L. 
R. 1238, 4.U, PLB exor 38 Q.L S. 459 
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From that decision 


4 


[ 


M B. 


` Have a review: of that judgment 


` is & good reason wi 


LAKSHMIKUTTT AMMA V. MARIATHAMMA, 


| reason entithng that party 'to'come before’ 


the Oourt subsequently and seeks to 
It is 
undoubtedly a matter which might ‘be: 
urged ‘in appeal, if any appeal were 
permissible on questions of fact; but T 
think it would be'stretching thelanguage 
of ‘the order too far to say that the mere: 
fact that -certain evidence ‘has not been 
specifically mentioned in the judgment 
ithin ©. XLVI, r. 1, 
for granting a review. — ' ' 

‘In "my' opinion this appeal must 


‘suéceéd,- the ‘order of the learned Sub- 
ordinate Judge'of the 20th ‘of May 19227 ' 


will be set aside and the decree which’ 
it reversed willbe restored. ' 

The appellant is entitled to ‘his costa 
from” the respondent Mahant Krishna 
Deyal ‘Gir, wwho'has appeared. : 

Kulwant Sahay, J.—I agree. 


Z. K. 
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Fi E 
: MADRAS HIGH COURT. 
“APPEAL AGAINST APPELLATE ORDER No, ' 
114 or 1922. 
July 28, 1924. 
"Present; —Mr Justice Jackson. 
“N'O, LAKSHMIKUTTI ‘AMM A— 
‘PETTTIONBR -—ÁPPBLLANT 
versus 


V. MARIATHAMMA alias THITHUM- 


MA AxDOTHBRS—PETfTIONERS Nos, '2 10:7 


—-RHSPONDBNTS, 
‘Cwil Procedure Code (Act V of 1008), 0. XXXIV, 


r 1j—M and'lease/back—Decree on lease— 
ty w. can be-sold—Omessi A 
AM tgion ioobject, 


back form part of -the ‘same tianaaoti 

tho mortgageowxnay obtain a'decree'for sané m 5 
lease document alone, his claim ii 
under ‘the mi and «within the mischief of 


aor ames aa Tiot DG to bri ‘th t 
sale'in exeoutaon of such a: desee [D soe col ty, 
WM m HM y Nah 

, 1538, ,: A 
L R TIS, Bhawhand "Ki a x pM ood 
Manchharam;58 Ind Cas 231; 45'B 174, 22 Bom 
L *R.'070, Govindachandra Palv. Korlles’ Chandra 
Pal/Alinü Gas 73, 45,0 530, at p ‘536 Kadma 
Pann v Mi Ah, 50 Ind ‘Cas, -134, 41 A. 
399, 17 A. L. J. 484, relied on. : 


“INDIAN. GASES, 


Appeal allowed, - . 


"pade 
‘Uttam’ Chandra Daw v. ‘Raj Krishna 


55 Ind Ons 157, 47.'O. 877, 34-0 W N. 229; 81:0, 
L J 98, not followed 


"Phe fact thet the judgmant-debtor submitted ` 


to execution procesdmge prior to the order for 
sale does not estop'him from-raising the plea at the 


time of sale „eol 1] 
‘A decree-holder c t demand that dhe Oourt 


Dalal, 


shall infringe e statutory < provision merely. 


because ‘the judgment-debtor ‘haa omitted ito 
demand 'that it shall not infringe it As soon: 
as &' Court is‘awaie -ofan irregularity, ut must 
avoid it suo moto trres 
the parties or their right to intervene. Lp. 505, col. 


2. 

Appeal against the decree of ‘the 
Court of ‘the Subordinate Judge, 
Palghat, in:A.'8. No.61 of 1921, preferred 
against'an order, dated the 24th January 
1921, of the ‘Court of the  Distriot 
Munsif, Ohowghat, in E P. No.174 
of 1919, (in O. S. No. 525 of 1916). 

Mr: K. P. M. Menon, for the Appellant. 

"Mr. T. A. Ananta Iyer, for the Re- 
spondent. 

JUDGMENT.—Appeal ‘trom the 
Appellate -Order of the ‘Court of the 
Subordinate Judge of Palghat in E./P,. 
No. 1742 of 1919 on the flle «of the 
Court: of the. District Munaif,-of ‘Chow- 
ghat. à : 

There was a mortgage with  posses-. 
pion and lease “back on, the same 
day. ‘The appellant sued on the lease 
and obtained a vdecree, and ‘is at- 
tempting to bring ‘the ,property to 
sale. The respondent i 
tending that .such a sale is contrary 
to the provisions of O. XXXIV, r. 14-o0f 
the Civil Procedure Code. The.lower 
Courts ‘have upheld ‘this .contention, 
hence ‘the appeal. 
-I.agree that the two documents in 
question: Exhibits. A «and B must he 
treated ʻas one. 
d .that .arrears shall ‘be -paid 
by -the -sale of the equity of re- 
demption whioh appellant points to 
as ‘marking .a^difference between the 


ve of the intervention of . 


resists, -con-. ' 


In Exhibit B it is ` 


two ‘transactions, ‘but I do not con-, 


sider that this is sufficient to justify 
their 'being treated as separate 
ments Once the two documents are 
treated -as ‘one it must, I think, be 
taken as settled law (as. observed 
below the Calcutta rulin seem to 
be contradictory) ‘that although the, 
mortgagee may. obtain a decree for, 


doct- , 


Vol. 82] 
NAND BANI KUER V, DURGA DASS NARAIN. 


rent’ on: the ‘lease document alone, - 
nevertheless his .claim ‘is one aris- 


ing under the mo e and within 
the mischief of o etf XIV. r. 14. 
This has been ruled in terms in 
' Ibrahim Goolam Husenbux v Nikal 
Chand Waghmal (1) which is followed 
in Bhaichand Kirparam v. Ranchhoddas 
Mancchharam (2), Govindachandra Pal 
v Konlas Chandra Pal (3) to the 
. same effect os also the case cited 
by the lower Appellate Court, Kadma 
Pasin v. Muhammad Als (4). Appellant 
wouid distinguish this latter case on 
e un at the mortgagor ha 
merely contracted to collect the usu- 
fruet for the mortgagee but I doubt 
if this . affects the question which 
turns on the :actual contract effected 
between the parties and on the motive 
"which induced them to make such 
a contract. 
The appellant relies strongly upon 


“INDIAN, OASES, , 


the ruling Uttam Chandra Daw v. | 


. Raj Krishna Dalal (5) the lang 

of, which on -pagé 405* undoubtedly 
helps him. But Ashutosh Stkdar v. 
Behari Lal (6) it is found that a 
sale sin contravention of section 99 
of the Transfer of Property <Act is 
irregular and voidable, and the mort- 


gagee is prevented from bringing the ' 


mortgaged iioperty to sale 
eution of a decree for 
tion of any claim, related 


ous:to. the. mortgage -page 67. 


in exe- 


‘Tt ,is next urged that the above?” 


ples | “is not open to the respondents, 
ecause without 

they ,submitted “to prior execution 
proceedings which , terminated in at- 
tachment and permission to'the decree- 


holder to proclanm and sell by fresh peti- , 


tion. 


No' doubt the parties 1o ‘execution , 


proceedings .are governed by the 

general, law of estoppel, else 

: would be, no end to, the matter. 
41 Ind Oas 73,45 O 520 at p 548 


1 
E 
50 Ind Cas 134, 41A 399, 17 A L J 484 


310 L.J 98 


“They 
58 Ind Ges 231, 45 B 174: 28 Bom L'R +670. 


55Ind Cas 157, 47 O. 377, 24 O W:N 220, 


(8) 35 O 61; 80 L J 320, Be i IUBE 
*Page of 47 ee 


raising this plea, 


there. 


55 Ind 'Cas 538; 44 B 366, 22 Bom LIR 113 ' pa; 


508. 


cannot ç- continue. to raise the same 
plea over, and over again, But if 
the .plea has never been raised before - 
I should hesitate to apply to execution 
proceedings the principle of constructive 
estoppel. > ; 

Careful consideration would -have 
to be grven to the circumstances of 
each particular ‘case. However, there 
is no need to consider this aspect 
of the matter’ in the present case, 
because the decree-holder cannot de- 
mand that the Oourt shall infringe 
a statutory provision merely, ‘because 
the judgment-debtor' has ‘omitted to 
demand that it shall not. Cf. Govinda- 
Chandra Pal v. Konles ‘Chandra Pal, 
(8). “I do not think ‘the decree-holder 
can raise a plea of estoppel when he 
must have known he had him- 
self induced the Court ex parte to 
pass an order to which he was not 
entitled." As soon .as a Court jis 
aware of an irregujarity, it must avoid 
Such irregularity’ suo:moto irrespective 
of the intervention of the parties or.their 

ht to intervene: 

"he. -appeal fails on all grounds. and is 
dismissed with costs. 


T.N. V Appear dismissed. 


the satisfac- ` 
or: 'extrane- , 


PATNA HIGH, COURT. 
Crvit Revision No. 248 or 1923. 
July 3, 1923, 

Present :—Justice "Bir B. K. Mullick, KT., 
and Justice Sir John Bucknill, Kr. 
Musammat NAND RANI KUER— 

‘PLAINTIFF—PRTITIONBR 


^ versus 

` Babu DURGA'DASS NARAIN AND 
OTHERS—DEFBNDANTS—OPPOSITE PARTY. - 

Compromise decree—Time for payment of 
money—Forferture . on defauit—. Balen ofitime 
— Power:of Court—-Remmon— Cwil ,ProcedureiCode 
(Act V of 19008), s. 116 ; 

Where an agreement of compromise is‘for the 

yment of money ‘on a prescribed date and 
upon defsultof d. on that date money or 
land is to ‘be fo time is not ‘of the 
essence of the contract aan Court Bus poren 
' even after the compromise has been embodied in 

a decree, to extend the time for payment on the 
` Sappheation of one without the consent of 
the other. [p. 500, coL 2] |, S 


" 


506. 
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^ In every i cage the Court must dolermine upon 
tho facts of that case whether rolief against 
forfeiture 18 to be given o1 not 
Australasian utomatic Weighing Machine 
Company Y Walter, (1801) W N (Eng) 170, re- 
rod 
, _ Kandar, a Nag v Hanian Lal Nag, 60 Ind Cas 
884, 33 C D J £44, rol 


Where the Goat rore that time 18 not of . 


the essence of the contract in any particular 
case and extends the time foi payment, the 
High Court will not interfere with the deciaon 
under section 115 of the Orvil Procedure Code 


Revision from an order of 'the Subordi- 


nate Judge, First Court, Patna, dated the , 


4th June 1923 
Mr. Banwar Lal, for the Petitioner. 
Mr. Karlaspatı; for the Opposite Party. 


JUDGMENT. 
Mullick, J.—A compromise decree 
was passed against the opposite party 


ordering that upon payment of a sum of. 


Rs. 1,0001n cash to the plaintiff immediate- 
ly and the sum of Rs. 12,600 on or before 
the 3lst March 1993.the claim of the 
plaintiff would be discharged in full, but 
that ‘on failure topay the above instal- 
ments the plaintiff would be entitled to 
realize her full claim for Rs 20,989-9-0 
with costs and future interest Accord- 
ingly the sum of Rs. 1,000 was duly paid 
on the date of the compromise. But on 
the 3lst May 1923 the defendants brought 


into Oourt a sum of Rs. 6,000 only' 


which the plaintiff received under 
protest, and as regards the balance of 
Rs 6,600 the defendants asked for an 
extension of timefor one month , on the 
4th June 1923 time was allowed by the 
Subordinate Judge and it was ordered 
that payment would be accepted on or 
before the 30th June 1923 on condition 
that the defendants paid asum of Rs 164 
on account of intermediate interest to the 
plaintiff 

Against this order the plaintiff moved 
this Courton the 13th June 1923 for the 
exercise of the Court's revisional powers 
under section 115, Civil Procedure Code 

Now the only question is whether the 
Court had power to extend the fme 
allowed by an agreement which has 
resulted in a decree of Court 

It-1s contended by the petitioner that 
no extension of time can _be: given with- 
out the consent of the parties and reliance 


1 


INDIAN OABES. 


' Weighing 


[asa d 


is’ placed. u 


(D: 
considered in Kandarpa: Nag v. Banwari 


apon TR ‘Automatic 4 
chine Company v. Walter: ' 
ut the matter has been exhustively- 


Lal Nag (2) and ıt seems now settled ~ É 


that no general rule can 


be laid | 


down and that although & contract may '" 


haveripened into a decree the Court: - " 


will not be precluded from giving relief 


which it would have been emprak A 


give if, it had been “called u 

adjudicate upon the contract in D st 
instance and without its having been 
embodied in a decree. There are cases 
which have held [that when a compromise 
takes place between an auction-purchaser, 
a judgment-debtor and a decree-holder 


' stipulating that the sale would beset 


aside on the payment of the judgment- 


debt on 8 certain date time was of ,the: 


essence of the contract. On thé other hand 
it seems to be now settled that where the 
agreement is for the pa 
on a prescribed dateand that upon default 
of payment on that date money or land is 


. to be forfeited, time is. not of the essence 
' of the contract 


Indeed the rule is clear 
that in every case the Court must deter- 
mine upon the facts of that case, whether 
relief against forfeiture is to be given 
ornot I haveno doubt that. in the pre- 
sent case the Subordinate Judge had 
jurisdiction to determine whether time 
wasof the essence ofthe contract. 
decided that it was not and, therefore, it 


ent of money, 


He has ' 


does not seem to me that section’ 115,” 


Cıvıl Procedure Code, can be invoked for 
the, purpose of setting aside the learned 
Subordinate Judge's order. The learned 
Subordinate Jugde in one part of his 
judgment expresses the view that 
section 148, Civil Procedure Code, is 
applicable to the case, hut I would 
prefer to base his jurisdiction on the 
general rules of equity. i 

The only question that. remains is 
whether we, should further extend the 
time. Having regard to the fact that 


the application to this Court was made: 


without much -delay and that the defend- 
ants were uncertain whether the learned 
Judge's order would be affirmed by the 
= Court I think this 18 a fit case for 


» id Qu WN P 170 
O L. J. 244. 


‘ 


[oar 4 


Webs) s 


granting further extension;. and we: 
give seven days, further time from this 
date for complying with the order'of the 
Subordinate Judge ' < > Es 

We direct that if the defendants deposit , 
in the Court of the Subordinate Judge., 


the sum of Rs, 6,600 on account ‘of the . af 


decretal sum together with the sum of 
Rs. 200 onaccount of intermediate interest, 


that isto say,a total sum of Re '6;800 on ' 


or" before the 10th July, “full satisfaction 
will be entered in respect of the! claim 


“as provided by the compromise decres 


and thaton default the terms of the said 
decree will be duly enforced according 
to law. - ' 


There will be no order as to costs. 
Bucknill, J.—1 agree. : 
-ZK , rder accordingly. 


— 


` CALCUTTA HIGH COURT... 
APPRAIS FROM APPELLATE DECRERS 
Nos. 2248 ro 2252 AN» 2280 or 1920. 

4 July 17, 1922. , 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Ohotzner. 
RAJANI KANTA.GHOSE AND OTERBS— 

; , PLAINTIFE8— APPELLANTS 


; versus ; 

Sheikh-RAHAMAN GAZI AND OTHERS 

—DHBFENDANTS—-RRESPONDENTS. ` 

Bengal Tenancy Act (VIII of 1885), s.158B (2), . 
object of-—Co-sharer landlord, whether can waive. 
benefi—Omrssion to serve notice of sale, effect of — 
Sale held in contravention of Statute, whether null 
gad void —Question, how determined—Irregularity 
and nullaty, distinction between—Test ' 

The, object of section 158B sub-section (2) of 
the Bengal Tenancy Act is’ to pyotect the co, 
sharor landlord» [p 510, col 1], - i j 

It i8 open, however, to the co-sharer landlord’ 
to waive the beneflt of. sub-section (2). of seo 
tion’ 158B of the Bengal Tenancy Act [abid] 
| The omuasion to serve upon ‘the  co-Eharer , 
landlaid the notice contemplated by sub-section 9. 
af, section 158B of, the /Tenancy Act does ; 


not m the. dr alter ita.‘charadter to that 
of a sale d''n execution of a’ money decree 
where the concerned consents to tho 


the co-sharer 
sale (p 510,cole 1&2] ; 


lt cannot be maintained’ on principle that 
because a sale bas been held, m contravention 
of a statutory provision, 16 must, irrespective of. 


d 
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' the party can waive the objection, if he 


oon " ds OF oF 
A D 
fo 3€ uu 


507" 
the, nature -and -p ‘poses of the s) visi be- 
deemed to be null and void p, 805,6 M 

Ashutosh Sikdar.v Behari Kirtana, 350 
61,.11 OW N 1011, 607 L J.320 


: F B), 
Tasadduk Rasul Khan v. Ahmad Husan, a0 ei: 
20:1 A 170, 17 Ind Jur 534, 0Bavr PO J 324, 
Rafique and Jackson's P,O No 131,10ind Dec." 
(N 8) 876 og Gobind Lal „Roy v. “Ramajanam 

per, 210 70,90 I A 165, 17Ind Jur 538, 6 
Sar P O J 358, 10 Ind Deo ( s) 678 (P b), 
Malkargn v Narhari, 25 B 337, 5 O W N 1e 
2 Bom L R 027,.27 | A 218, 10M L, J 368, 7 
Bar P O J 739 (b. O), Niisserwanjee. Pestonjee v. 
RHET Kham, 6M LA 13,,10 B $0, 
referred to * ii 


proceedmga are affected by such contraven- 
von the matter must be Cerermined with 1 
to the nature, scope and object of thé' particular. 
provision which has, been violated, [p 509, col 2] 
„An nregularity 18 a deviation fom a iule oft, 
law which does not take away the foundation or 
authority foi the proceeding or' apply toits whole, 
operation, whereas a nullity is a proceeding that 
is taken without any foundation for it oris so 
essentially defective ag to be of no avail or affect 
whatever, ‘or is void and mcapable -af being’ 
validated [p “509, col 2,p 510,col 1], ` 
The safest rule to determine what is an regu: 
larity and what 18 &'nulhty is to see melit a ° 
can, 
waive it, 1t amounts to an uregulanty, if | 
cannot, 1t 18 a nullity [p 510, col 1 d 7 be, 
Holmes v Russell, 9 Dow 28 (°), followed 


Appeals’ against the decision of the 
District Judge, Howrah, dated the 8th: 
June 1920, ming that of the Munsif,' 


- Howrah, dated the 28th "November 1919. '. 


Babus Mahendra Nath Ray and Bhu-. 
pendra Kwmar.Ghose, for the Appellants, 
Babus ‘Surendra Chandra: Sen, Biraj 


, Mohan Mojumdar and Gour Mohun Dut, 


for the Respondents. 


SUDGMENT.—This is an appeal by, . 
the plaintiffs in a suit for recovery of 
arrears of rent. The defendants denied’ 
the relationship .of landlord’ and fenant 
during. the years in claim They urged in, 
substance that the title of the plaintiffs’ 
had been extinguished as the result of 
a Bale held in execution of a decree , pass- 
ed in a. sut instituted under section 
148A ofthe Bengal Tenancy Act. 
. The Court of first instance gave effect! 
to" this. contention and: dismissed the: 
suit. , Upon' appeal the decree of the. 
primary, Court has been affirmed by the 
District Judge. ‘On "second appeal it 
‘has been argued that’ the’ question, of 
title of the plaintiffs in “ree = judicata 1n 


frat 
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view -of a decree made on the 29th April ' 


1915 in a previous suit between the 

, pane This view has been rejected 
y both the Courts below. It is not neces- 

' gary to examine in detail the scope of 
the earlier suit because we have arrived 

: at the conclusion that the question now 
. in controversy was not directly and sub- 


stantially in issue in the previous litiga-- 


tion and was not finally decided therein. 
Consequently we have to consider the 
‘effect of the sale held on the llth Sep- 
tember 1913 in, execution of a decree 
` for arrears of rent in a suit instituted 
under section 148A of the Bengal Ten- 
ancy Act, . 

It is not disputed that the interest 
claimed by the plaintiffs was originally 
held under two landlords, Dighapatia 
and Tagore. On the 13th July 1897 one 
Amarendra Nath Ghose purchased the 


tenancy at a sale held in execution of' 


a decree obtained by Dighapatia against 
Panch Cour: Ghose who was the re- 
corded tenant. The nght, title and 


interest of Panch Gouri: Ghose was, 
subsequently purchased by Asutosh Ghose, , 


the pro forma defendant in the present 
suit, and Arunadoy Ghose, the pre-deces- 
sor in interest of the plaintiffs at a sale 
held in execution of a money decree. 
The names of Asutosh Ghose and 
Arunadoy Ghose do not appear, however, 
to have been recorded in the office o 
the landlord. The cosequence was that 
Dighapatia “brought a suit-against one 
evar Lal Roy who had purchased 
the tenancy at a sale in execution ofa 
decree for arrears of rent on the 9th 
September 1902 This suit was instituted 
under section 148A of the Bengal Ten- 
ancy Act. A decree was obtained in due 
course in the presence of Tagore who was 
made a party defendant. No notice, 
however, was served upon Tagore under 
section 158B of the Bengal Tenancy Act 
and.,yet the decree was execute At 
the sale -which followed Kishori Mohan 
Srimany under whom the contesting 
defendants claim, became the purchaser 
on .the, 11th September 1913 We are 
invited to hold that the effect of this 
purchase by Kashori Mohan Snmany 
was to extinguish the interest acquired 
. by Asutosh Ghose and Arunadoy Ghose 
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on the 10th-March 1902. The plaintiffs. 
contended in the.Couits below that the 
decree obtained by Dighapatia in the, 
suit instituted under section 148A could’ 
not operate as a decree for the entire , 
rent according to the provisions.of.the" 
Bengal Tenancy Act, inasmuch as the 
notice comtemplated by section 158B 
was not served on Tagore. This con-" 
tention has been negatived by the Courts 
below . The point ‘consequently reduces 
to this what is the effect of the omission 
of the co-sharer Jandlord who has in- 
stituted a suit under section 148A of 
the Bengal Tenancy Act to serve: the. 
notice contemplated by sub-seetion.2 of. 
section 158B. The appellants (contend 
that the result is to destroy the character ~ 
of the decree as a decree for arrearg.of 
rent and to make it operative only as 
a decree for money -80-that at the sale 
which follows the right, title and in- 
terest’ of the person named as the judg- 
ment-debtor alone passes. In support 
of this view reliance has been placed 
upon the casesof Nunda Lal Choudhury 
v. Kala Chand Chowdhury. (1), Sarıp 
Hochan v. Tilattama Debi’ (2) and 
Ahamad Biswas v, Benoy Bhusan Gupta, 


To determine the question raised before 
us 1t is necessary to investigate the, 


‘scope and object of sub-section 2 of 


section 158B. That sub-section, 18 in 
these terms When one ‘or more co 
sharer landlords having obtained a. decree 
in a suit framed under sub-section (1) 
or under section 148A ,applies.ot apply 
for the execution of.the.decree by ;the 
sale of the tenure or holding, thé Court 
shall, : before proceeding to sell the tenure 
or holding, give notice of the application 
for execution to the other co-sharers. 
It will .be observed.that the.section does 
not in express terms state the result of 
the failure to comply with this direction. 
The cases of Sarip Hochan v. Thlattama 
Deb. (2) and Ahamad Biswas v. Benoy 
Bhusan Gupta (3) laid down that the 
provisions contained in sub-section 2 of 
section 158B is mandatory and ‘not 
B 8Ind Oas 50,15 O W. N. 820. 

2) 43 Ind Oas 3 y 

» ES Ind. Cas, 515, 230 W. N.931, 30 O.L, 
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‘directory atid “the. failure ‘of ‘thé “Court 
to serve the notice rendered ihe sale 


invalid: Insupport of this view, reliance ' 


was placed upon the decision ‘of the: 
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v. Ahmad Husain (6) Grlieso slo was 
‘held in yiolatión of the provisions of 
section 290, Oivi]-Procedure Code), Gobind 
Lal Roy v. Hamjanam Misser i (where 


Judicial Committee in Raghunath: Das y. ' a sale for arrears of revénue was held 
Sundar Das Khetri (4) which turned on in "éonttaven&on' of thé provisions of 


'the.true construction of -Section : 248, 
Oivil:Procedure Code: of 1882, now re- 
placed by.O. XXI, r. 22 of thé Code of: 
1908. It must be “remembered: im this ' 


sections 5 and 17 of ‘Act XI of .1859) 
and. Malkarjun v. Narhari (8), (where 
a sale was held contrary to the provisions 
of Bectión 248’ of the'Oode) amply show 


connection that the. validity of the sale “that thére mey b -be case’ where. the viola- 


in the two cases mentioned: was» chal- 
- lenged by the co-sharer concerned and ' 
it may be conceded that the có-shaiér.' 
who has not received the notice re- 

uired to be served under sub-section 

of section 158B is entitled to contest 
the legality of the sale on that ground. 
In tha case before us the legality of 


tion of an ess “provision: of a Statute 
may not nt thé. proóéedings. On 
thé other hand, thé cases of Nusserwanjee 
' Pestonjee v. " Meér Mynoodeen Khan 
(9), (where an. arbitration ^- proceeding 
was carried ‘on ‘contrary’ to-^the* 
visións of the Bombay Regulation: 
1827) and- 


"ul 
Subrühmani& - 'Ayyür v. 


the sale has not been questioned by the « Emperor (10) ' (where a. “trial was held 


co-sharer. On the other hand, as pointed 
out by the District Judge, that.có-sharer * 
has adopted the sale, withdrawn his 
:Bhare of the:purchase-money and granted ` 
. mutation of name to'the purchaser. It- 
may consequently be inferred that he 
knew of the sale and acquiesced therein. 
Can it be,maintained, then, in such’ 
circumstances, that the sale was either 

a nullity.’ or. a sale: inoperative as agale ` 
under the Bengal Tenancy. Act. The 
answer depends upon the scope and - 
purpose of section 158B. 


Tt was pointed out ‘in the. cas8 of 
'Ashutosh Sikdar v. Behary Lal Kartania 
(5); that-a sale held contrary to legislative ° 
enactment is not necessarily a sale 
absolutely without. jurisdiction. It can- 
not bé maintained on principle. that 
because a sale his been held in con- 
< trávention of a statutory provision, it 
miust, irrespective of the nature and 

08é8 of the provisions, be. deemed 
purpó null and yoid.: Reference. may be: 
made, to five decisions of the Tamoil 
. OomMmittee in’ illustration of this 
ciple’ The cases of Tasadduk Rasul 


in contravention, of the -tule-of joirider 
-óf charges embodiéd in section 234 of 
the Criminal - Procedure- Code): ‘are in- 
stances ‘where: failure to: comply : with 
the provisions of a Btatitte- “completely E 
'vitiated-the proceedings: ‘The ‘only rule 
that ‘may be adopted is- that when the 
provisions of a Statute- have “been con-: 
travened, if a question drisés as to how. 
far -the proóeédirigs- aro affected by such 
'eontf&véntion the matter must be deter- 
mined with regard to the natufe, scope and 
object of the partiéular provision which 


' has béen ‘violated. No» hid’ and’ fast' 


line can be diawn between a ‘nullit 
and an irregularity: But this mu 
is clear that an irregularity is a-devia- 
tion from a rule of law which does 
not -take away the foundation or -au- 
thority for’ the proseedmg or app . 
its whóle operation, whereas ‘a pps 
is a proceeding that is taken. without 
any: foundation for it or is so essentially 
defective as to, be of-rio-avüil or ‘effect 


eo 21 o 66; $o $0 I, A'176, 17 End: Jur, 534! 6 Bar 
P Raflgie and Jacksoh'a P; O. No. 131, 
NO C IU 8) 676 (P O)' 
Q. LA 165, “17: Ind, Jur. 536; 
Ser P. OU. 356; kan R 
ger; 


388, 3 gar. P On. 730 
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, “Russell (11) “it is difficult sometimes to , 
. @ nullity, but the safeat rule to 


- the ; Bengal Tenancy Act; 
words, the tenure-or holding in the. 
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' whatever, or is void ‘and incapable of 


being validated. One test is well- 
established and is often useful; 'as was 
observed by Ooleridge, J. in Holmesv. 
distinguish between an irregularity and 
mine what is an irregularity and what: 
js a nullity is to see whether the 
party can: waive the objection; if he , 
can waive it, ib amounts to anirregu- , 
larity; if he cannot, it isa nullity.” , 
Now if the provision has been enact- 
ed on unds of public policy, an in- 
dividual cannot be permitted to waive 
it. On the other hand if the provision 
has been enacted for the benefit ofan 
individual “he is entitled to waive it. 
Tested from this point of view, what 
is the obvious purposeof section 158 B, 
sub-section 2. The. object which the 
Legislature had in view was to protect 
the .cosharer landlord. The gale in. 
execution of the decree made in the suit 
framed under sub-section (1) of section 
158 B or under section 148A ,has the 
effect of a sale, under the provisions of 
in other 


hands ‘of the purchaser can no longer 
be pursued: by the co-sharer landlord, 
for the realization of his dues, if any. 
The co-sharer landlord who has been 
made a party to the suit is restricted to 
the sale proceeds for the satisfaction of: 


his dues. -It is consequently necessary ', 
ı for his protection that he should have. 


notice'of the execution proceedings in 
time to ensure their legality or re- 
gularity From this point of view, 
it is open to the cosharer land- 


lord to waive the benefit of sub-section : 
. 2 of section 158B, This is precisely what 


. has - happened: in, this case. Here the 


_ nullified 


satisfied ith 


co-sharer landlord was 


' the regularity of the execution pro- 


ceedings. “He withdiew the money. 
‘which was in Court jn satisfaction of, 
his dues. In such circumstances, it is 
impossible -for us to hold that the 
omission to serve upon the co-sharer- 
‘landlord the notice contemplated by 
sub-section 2 of section 158D either. 

the sale or altered ita 

(11) .0 Dow. 28 (?). Y ky 
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character to -that-of- & sale held-in exe- 
.cution,of a money decree. The: con- , 
clusion follows: that the Courts below 
have. correctly held. that the purchase 
by Kishori Mohan Srimany on the llth 
September 1913 :at the: sale held in 
execution of the , decree obtained: hy 
Deghapatia ^ was .to. extinguish . the 
interest of the plaintiffs, and the relation- 
ship of landlord and tenant waa. not 
in-existence between, the parties to this 
suit during the years in claim. 

The result is that this'appeal is dis- 
missed. Noa. 2249, 2252 and 2280 of 1920. 
_In the view we take it is not necessary 
to consider whether these appeals are 
or are. not competent. They aie all 

. H i M. vet 

Costs wil be allowed in each of the 

appeals where the respondent has-en- 


tered appearance, : d 
K. B.-D.* Appeal dismissed, 
. ar duds 
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PATNA HIGH COURT. 
- LBTTERS: PATENT 'APPRAL No. 57 oF ; 


= 1923. . Vct 
December 4, 1923.: - 

Present :—Sir Dawson Miller, Kr., 

Chief Justice, and Justice Bir B. K. 
Mullick, KT. , as 
LALOO PRASAD SINGH AND OTHERS 
—DBFENDANTS—A PPELLANTS ` 

: . versus |“. EET: 

LAOHMAN: SINGH AND OTHRRS-— 

^  PLAINTIFF8S—-RESPONENTS. T 
Hindu Law—Helinquwhment: of limited | estate, 
Ex ucc a 

uring pendency of mat, “whet 


kani N 
The ieversionefs of n decéased Hindu clauted 
certain kasht land belonging to the-latter on the 
allegation that his daughter, who was mmedig 
ly entitled tothe property and wus a defen 
in the sut, had relin the: property? in. 
their favour. The contest was between the int- 
ifs and the landlord. The daughter of the 
depeased did not, enter appearance pr contest the 
guit. wasno evidence of a reling 
by her before the sult, but d 


] the “appellate 
stage she filed a petition expre her a 
ness to relinquish her righta in 


nlambilia : our -0f 
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. Held, (1) that the failure of the hter of 
the d to appear and contest the swt 
dd p amount to 4 relinquishment, [p 512, 
col : Š 

(2) that the petition fled by hér before the 
Appellate Court did not affect the positian of'the 
ferum, aa um deis pide Oourt must 
epend upon e i8 o parties at: 
date when the suit was instituted |p 513, 001.1] 


Letters Patent Appeal from’ the deci-. 


sion of Mr.. Justice Ross, reversing the 
decision of the lower Appellate Court. . 


+ Messrs. N.C. Sinha and N. C.: Ghosh,* 


_ for the Appellant. . i ; 
.. Mr. R. T. N. Sahai, for Mr. R. G, S. 
Prasad, for the Respondent. ; 
. JUDGMENT.. 
Miller, C. J.—The suit out of which 
. this appeal arises was. instituted on 
the 12th March 1919 by the plaintiffs as 
the sons of Dukhi Singh claiming a de- 
claration -that certain land measuring 
3°67 acres and which préviously belong- 
ed to their. father’s brother, Bheo Sahai 
Singh, was their kasht land and that they 
were entitled to retain posseasion of the 
same. As‘a matter of fact they were not 
in possession at the date when the suit 
* was instituted because the land owing to 
. disputes. between the plaintiffs and the 
: superior landlord, the defendant No. J, 
had been attached by the Magistrate in 
proceedings under section 146- of the 
Orimiual .Procedure Code. The case 
. made by the’ plaintiffs in. their > pleadin 
was that their father, Dukhi Singh, an 
their,uncle, Sheo Sahai Singh, had sepa- 
rated many years ago and that the land. in 


suit after separation belonged to their . 


` uncle, Bheo Sahai, but that recently, when 
Sheo Sahai and his wife grew old and 
the plaintiffs’ father was dead, the-plaint- 
iffs and their uncle had re-united and on 


the death of their uncle the latter's . 


interest devolved om them by surviorship, 
‘and they’ entered into possession.‘ In the 
alternative they pleaded that'even if the 
plaintiffs and Sheo'Bahai were not:,joint 
when the latter died in.1917 he left no 
male issue, and after his wife died (also 


‘in 1917) his next heir was his daughter, . 


Musanmat Marachi Kuer, the defendant 
No. 2, and thet the plaintiffs were . the 
next reversionary: heirs. entitled “to suc- 
ceed on the death of Marachi Kuer, but 


that she did not,want'to have the ‘estate . 
left, by her father, Sheo Sabai Singh, but. 


D 


i 
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stood aside and gave.up her claim and 
, that consequently ‘all the property, left by 
him came into their possession. ` 
_ Some tıme shortly before this suit was 
instituted the landlord, who is the first 
defendant in the suit, had instituted pro- 
. ceedings under section 87 of the Bengal 
Tenancy Act claiming possession of the 
. land on the ground that it had been 
: abandoned by thé tenant, Musammat 
-,Marachi Kuer. What exactly was the 
. result ‘of „those proceedings does not 
appear from the record before .us but at 
e same time criminal proceedings were 
taken under section 145 of the Criminal 
- Proceduré Code with the result that the 
Magistrate, presumably being uncertam ' 
as to who was in possession of the ‘pro-.: 
perty, attached the property under sec-. 
. tion 146 of the Omminal Procedure Code 
with the result that the plaintiffs have . 
instituted the present suit claiming the - 
declaration which I have stated. : 
The; second defendant, Musammat 
Marachi Kuer, entered noappearance and 
filed na written statement. The land- 
lord, however, the defendant No. l, did 
appear and filed a written statement‘ in 
- Which the allegations set out in the 
- plait are traversed and he further. set 
up a case that Sheo Sahai ‘Singh and 
Dukhi Singh were separate, that : no 
daughter was ever born to’ Bheo Babai 
Singh and that he never had any heir at 
‘all and that the landlord had after Sheo 
Sahai Singh’s death entered into posses- 
sion of the disputed land.. He denied that 
Sheo Saha: Singh and Dukhi Singh were 
brothers or anyrelation or that the plaint- 
iffs had any locus standi to institute thesuit. 
The learned Munsif before whom the 
case came for trial found in favour of the 
laintiffs, He held that the brothers, 
: Bheo Sahai Singh and Dukhi Singh, were 
“mot joint, that when Sheo Sahai’ Singh 
died his ‘daughter, the defendant No. 2, 
was the next heir but that she had dis- 
claimed, to tise the learned Munsif's own 
word, her rights in favour of the plaint- 
iffs He found that she never succeeded 
` to the property of her deceased. father 
and that, therefore, it was not a relinquish- 
' ment but as she.did not succeed at all it 
must be taken that what she’ .did was a 
disclaimer on her part of -her | rights -to 


' RÀ 


1 


* the estate of her deceased father and that 
in these circumstances the plaintiffs 


were entitled as the next heirs to the ' 


estate. I may point out that there was 
no evidence at all apparently before the 
- Court to the effect that Musammat Mara- 
chai, Kuer had relinquished her rights 


or disclaimed her rights in favour of the. 


plaintiffs except that she did not defend 
the suit. Indeed the attitude, as ap- 
peared: from a subsequent petition, taken 
up by:that lady was that she had no 
rights. at-all, that her father's family and 
that of her uncle were joint and that her 
oniy tieks was that of maintenance. 

. The case went on appeal to the Sub- 
ordinate Judge who reversed the decision 
ofthe Munsifand dismissed the plaintiffs 

. suit, because, although he considered 
- that a Hindu widow or daughter could, by 


relinquishmert of. her limited right in. 


her husband's .or father's.estate, acceler- 
ate the reversion; he found as a fact 
that such acase had not been made out 
in the plaint or made out 1n the evidence 
. adduced by the plaintiffs. There was no 
documentary or orral évidence to prove 
that before the institution of the suit the 
defendant No. 2 had relinquished her 
right im the land in favour of the plaint- 
iffs.. That was a distinct finding of fact 
in favour of the defendants’ case and 
against that of thé plaintiffs and by that 
finding of fact this Court in second 
appeal is bound. It appeared, however, 
thatduring the progress of the appeal 
before the Subordinate Judge a petition, 
a copy of which had been placed before 
us to-day, was filed purporting to be on 
behalf of the defendant No. 2, who up to 
. that moment had taken no part in the 
« case, alleging'in the firat instance that 
she had no right or title to the property 
left by her father, Sheo Sahai 
. Singh, and that in any evént she 
gave up and disclaimed any right she 
might have in favour of the plaintiffs, 
her cousins The learned Subordinate 
Judge considered . that the plaintiffs 
- were not entitled at that stage to rely 
. upon this petition or to .use it eng 
- way when they bad not in their plead- 
. ings sét up such a case. He pointed 
. out that. all that had been mentioned 
in the .pleadings.was that Bheo Sahai 
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Singh's'daughter, the defendant No..2, 
had stood by and , had. not, claimed 
the estate. He considered that such 
an allegation in the plaint could not 
be regarded as being consistent , with, 
' far less amounting to ,8 plea of re- 

linquishment by the defendant No..2 

im favour. of.the plaintiffs'which was 
. thecourse then taken by her in the peti- 

tion. . . 
+, ,.When .the .cage came before - the 


learned Judge of this Gourt. in second” ` 


` appeal he ‘considered that there had 
been raised. by the plaint an alterna- 
tive case of a relinquishment by the 
. defendant’ No. 2 in - fsvoür of the 
plaintiffs and as. the defendant No, 2 
chad ‘not appeared and contested this 
allegation it must be taken as proved. 
He, therefore,. overruled the decision 


of the Subordinate Judge and i- 
. ed the declaration asked for in favour 
of the plaintiffs. 7 


In my opinion the learned Judge's 
decision on this point . cannot be 
sustained. The mere fact that the 
defendant No. 2 did. not enter ap- 
pearance' or contest the suit is not, m 
. my opinion, sufficient:to bind the de- 
fendant No. 1, the.landlord, 50.88 to 
preclude him from either giving’ evi- 
dence or. from contesting the allegation 
of the plaintiffs, even 1f such an alle- 
gation had. been made .that there was 
-a relinquishment in favour of. the 
laintiff by the defendant No. 2. 
hen thé case came for trial there was 
absolutely no evidence at all. of any 
such case. The most that could be 
said or the most that could be in- 
ferred from -the evidence was that the 
defendant No. 2 did not actively 
assert any claim to the property in 
suit. Indeed the attitude taken up by her 
was that’ the parties "were all joint 
and, therefore, thit her only right was 
that of maintenance. Anything in the 
nature of an actual relinquishment of 
_ the right in favour of the plaintiffs 
could never in the circumstances. have 
taken place. Whether: or not ‘the 
learned Subordinate Judge .was right 
in saying that no. notice’ could be 
taken .of the petition filed on behalf 
of tlie defendant No, 2 in'the appellate 
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stage of the case, is not &.matter which 
it 18 necessary for us definitely to de- 
termine because looking at that peti- 
tion the most that could be said in 
favour of the plaintiffs is that al- 
though at the date.when the suit was 
instituted there had been no relinquish- 
ment in their favour the defendant No. 2 
was during the appellate stage of ‘the 
case apparently willing to relinquish in 
their favour. „but as he judgment of 
the Court must depend upon’ the 
rights of the parties at the date when 
the suit was instituted it seems to 
me that the finding .of fact of the 
learned Subordinate Judge in first 
appeal was amply justified by the 
evidence before him and it is not 
open to this Court in second appegl 
to -disturb that finding of fact.. The 
result is that the .decision of the 
learned Judge of this Court will be 
set aside and the decision of the learn- 
ed Subordinate Judge will be restor- 
ed. In the circumstancesI think that 
the appellant is entitled to his costs 
of this, appeal and of the appeal hbe- 
fore Mr. Justice Ross. The order of 
the Subordinate Judge as to, -the 
‘costs before the Munsif and on first 
‘appeal will stand. E 

I ought to mention that this decision 
. does not determine -one way or the other 
anything as to the right of the landlord to 
enter-into possession of this property. All 
that is necessary and all that 1s determin- 
ed by this decision is that at the date 
when this suit was instituted the plaint- 
iffs had not made out that .they had 
any right or title to the property: I 
understand that the property is still 
under attachment by the Magistrate 
and the question of who. is, entitled 
to possession has yet to be deter- 
mined. If the plamtifis in this suit 
can satisfy the Magistrate when the 
.question of possession again ' ariges 
that Musammat Marachi Kuer, who is 
undoubtedly the person .entitled to 
succeed on the death of her father 
and mother to this property, has re- 
linquished her rights in favour of the 
plaintiffs by way of .accelerating the 
succession .then the Magistrate will 
be perfectly, justified. in handing over 
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make ‘out. that at the 


(OMS. 
p E EREA NE 
possession of the property to the 
plaintiffs "because the t.of the , 


judgment in. the present, case is that 
Musammat Marachi Kuer ‘id the person 
really entitled to the property on the 
death of her father and mother : and 
the only reason why the plaintiffs 
fail is ‘because .they have failed to 
' ‘date of this 
suit there had been any relinquishment 
in their favour. i 

Mullick, J.—1 agree. ; 

ZK, Appeal allowed. 


ALLAHABAD HIGH COURT.. 
Exsoution Frest OIVIL APPEAL No. 3 
or 1922: 

January 28,1923» | - : 
Present:—Mr. Justice Walsh and 
Mr. Justice Ryves. , 
.PARSOTAM DASS—DEFENDANT— | 
‘ APPBLLANT 
versus | 
SHIAM LAL—PLAINTIFF—HRESPONDENT, 
Cul Procedure Code (Act V of 1908), s '151— 
Arbutration—dward out of, Court--Some property 
left undinded—Applicatron to file award—Appli- 
cation ‘mentioning particular andwi to carry 


' out davwion-—Decrée in terms of award—Refusal 


of person nominated to act—Decree, whether execut- 
able—Powers of Oourt ` 

‘Where in an arbitration out of , Court ‘the 
arbitrator makes on award, but leaves certain 


‘iteme of property undivided, and the’ parties 


apply to Court for filing the award, at the samp 
particular individual to ariy ont 
and, 


such detail according to the agreement can no 
longer be achieved. [p ,615, col. L.]- 


Execution ` appedl from ` a decree 
of the Subordinate Judge, Benares, dated 


the 6th-December 192}, 


ant 


, PARSOTAM DASS 7, SHIAM LAL, 


Dr. K. N. Katju, for the Appellant. 

, Mr, Durga Prasad, for ihe i eapondalt 
x ` JUDGMENT. 

Walsh, J.—In our opimon there is 
no substance in this appeal. Questions 
"of form have been so entangled in the 
-argument with questions of substance 
that it 18 really difficult to say what 
‘question of principle, if any, is intend- 
ed to be raised by the appeal. On the 
face of 16 the matter appears extremely 
simple. Such diffieulties as have been 
created , have been rather due to the 
absence of material from the record of 
the Court below, due in its turn to 
the objection raised in the Court below 
to this application having taken a very 
much narrower form than it has taken in 
the discusgion beforeus. > -+ G 
The original, parties to the dıspute, 
being related, went to arbitration and 
the Arbitrator passed an award which 
left certain matters outstanding for 
su uent division, such as had to be 
provided for by machinery created for 
the purpose, but not such as involved 
the determination of any substantial 
controverted question. It was agreed that 
a decree should be drawn, or rather 
that the award should be filed in the 
form of a decree, and the parties by 
“their Pleaders also agreed that a certain 
relative, who happened also to be a 
Vakil in the High Court, should make 
division or partition’ of the outstanding 
matters in aecordance with the award, 
and should make i6 without any delay, 
that is to say, that very day, and the 
parties were to have no objection to it, 
The appointment of this gentleman was 
obviously a mere piece of machinery to 
carry out the outstanding details which 
the award had left open. ‘I attach im- 
portance to the expression in the order 
' of the Court which was finally drawn up, 
as ‘expressing the agreement of the par- 
ties; “and the parties will have no 
objection to it". I think what that means 
is, that the parties. mutually agreed to 
waive any question which up to that 
time or thereafter might conceivably be 
raised, . as to the competancy of the Court 
to pass a decree at'all or as to the 
matter being considered a suit, or as 
to the various provisions relating ^to 
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awards which differ in India according 
as the arbitration ig undertaken with 
or without the intervention of the Court 
_or as, to any other matters of that kind, . 
and have come together in a formal 
document with the intention, which 
they have carriedout as fully as it was 
possible for any parties todo, of termi- 
nating all their mutual disputes, and 
have agreed that the Court shall enforce 
the agreement against either of them 
who attempts to iepudiate it. That order 
was on the 13th of January 1921, 
and here are we in 1923 supposed to be 
trying to ascertain what it means. It 
was obviously intended to be carried 
out immediately, so that there should 
be, if possible, an end of the dispute. 
within & few days. Unfortunately the* 
Vakil selected forthe purpose, either from 
misfortune or other’ unavoidable cause, 
was unable to carry out the task which 
he had’ accepted on behalf of the par- 
ties, and the present appellant seems 
to have taken advantage of that accident 
to try and render the whole compromise 
a nullity. Eventually the s1espordent 
applied to the Subordinate Judge to 
enforce the compromise or rather that , 
art’ of it which was still unperformed. 
We are unable to see what else he could 
have done. The appellant's objection 
was that the appointment of Mr. Dang 
was merely a personal matter, which 
failed by his refusal to act, and that not 
only couldno substitute be appointed, 
but the order itself could’ not be exe- 
cuted, and even the Court could not 
carry out ts own order In my opinion 
the Subordinate Judge was quite right 
in rejecting this view When Mr. Dang 
was appointed and refused to act, 16 
was open to the party objecting to offer 
“a reasonable substitute, and if the par- 
ties could have agreed upon a reasonable 
substitute, in the same way as they had 
agreed about Mr Dang, no trouble ought - 
to have occurred. He did not even do 
that. He objected to the Court taking 
any steps in the matter at all. The 
Court below was clearly right in hold- 
ing that it had power in the absence 
of, an agreement between the parties to 
apponit what it calls a Commissioner 


in the place of Mr, Dang. There ja ng 


, addressed to us directed to showing that. 
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‘virtue in thé word " Commissioner's The 


object of the parties would be just as 
much achieved by saying that they had 
selected an Arbitrator, or some one: to 
report. ‘ ; 

A great deal ‘of argument ‘has been 


there is no decree in this case, that 


there is nothing that can be executed, 


and that the appointment of Mr. Dang 
was ‘no part of any executable decree, 
and; therefore, beyond the, reacli' of the 

urt, 


` if sound, would turn the law as an engine. 


‘In my view 


purpose 
Code ‘of 


for the administration of justice forthe 
settlement of disputes, into an absurdity. 
I.do not think it can be’ contended for 
a moment that there is not abundant 
rovision to be found in the Code apart 
m section 151 applicable to this order. 
But even if there were none, it would 


. hot create any difficulty to my mind, | 
because every Court obviously has the 


power to enforce its own orders, and to 
vary a matter of detail in an order made 
by the consent of parties, when by the 
accident of circumstances the carrying 
out. of such detail according ,to the 
agreement can no longer be achieved. 


to refer to section 151 of the 

Civil Procedure. I cannot 
imagine a state of circumstances to-which 
that section can apply, if this is not one. 


‘Before that section was enacted the 


. Courts in India always held themselves 


: Court to` do 


invested with inherent powers to do 
what was necessary for the ends, of 


justice, .That section preserves the right : 


which ‘had already .been recognised by 
the Oourts. It corresponds to some ex- 
tent (in my opinion the : difference is 


so small as not to be worth considera- : 


tion) to sub-section 7 of seotion 24 of 
the Judicature Act of 1873 in England. 
It recognises the natural power of the 
all things necessary to 
determine matters in controversy and to 
prevent the ends of justice being de- 
feated. It would bea lamentable thin 
indeed uf, in a matter of this kin 
the gentleman, either from sudden illness 
or other inability to fulfil his task, had 
to retire, a compromise accepted in 


substance by everybody, ay being the - 
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It seems to.me that such a view, , 


it is sufficient for this, 
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` i $ tos my 
best method ‘of ‘settling ^ the. dispute 
Should be wrecked at the will of one 
obstinate party. ‚In my view the Judge 
took the only view possible and this ' 
appeal must be dismissed with coste in- 


cluding fees on the higherscale. , , , 
Ryves, J.—I agree. I only wish to 
add that the parties to gettle tbe 


dispute between them by arbitration out 
urt, The Arbitrator made his award 
and this was filed in Oourt and made 
a decree. The parties applied that when ' 
the award became a decree of Court, 
Mr. Dang should carry out the award 
and the Court so directed. Subse- , 
quently Mr. Dang refused to act. Some - 
one clearly had to do what Mr. Dang 
refused to.do to give full effect to the 
award, If the parties do not agreé to: 
nominate some one agreeable to both, 
the Court must, it seems to me, give 
effect to its own order and appoint some . 
one to carry out, the award, or if no 

one suitable can be found, proceed to 
carry it out itself. What the person 
appointed should do or should not do, 
does not concern usnow. That depends 
entirely on the terms of the award which 


‘are not before us. The order under 


appeal shows I think that the elaborate 
and technical objections taken here were 
not pressed, even if raised, in the Court 


' below. There, the main objection’ was 
‘ that as the parties had agre 


,to: the ap- 
pointment of Mr. Dang personally be- 
cause he was related to both, no one else 
could be appointed. I agree in the order 
proposed. ME : 

“By the Court.—The' order. of the 
Court is that this appeal is dismissed 
with costs including fees on the higher 
scale. i 

Of course the Commissioner now to be 
appointed by the Court on: the application 
of the respondent, or the Court itself, if 
no .such person can be found, must be 
guided in carrying out the'task which it 
is called upon to perform by the terms 
of the award which have: become part of 
the decree by the compromise. —. 

M, A, A, Appeal dismissed; 


-516 
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5 NAGPUR JUDICIAL COMMIS- 


SIONER’S COURT. 
Bacon CIVIL ApPRAL No 376 or 1921. 
"or July 7,1922 . 

"Present: —Mr. Hallifax, A. J. O, 
GOVINDA—Dsonee-Houper—APPaLLANT 
versus 
LAXMAN—JUDGMANT-DEBTOR— | 
RESPONDENT, ' 

Ciml Procedure Code (Act V of 1008), s 1l-~ 

Res judicata—Appealability of decwunon 
It is no eriterion of the non-operation of a 
decision as tes judicata that the person affected 
thereby could not appeal from it, although it 
may form t of ons of the criteria mentioned 
1n section 11 of tho Civil Procedu1e Code 
Appeal from the decree‘of the Addi- 
tional District Judge, Nagpur, in Civil 
Appeal No. 280 of 1920, dated the 4th 
July 1921. 
FACTS.—In Civil Suit a 175 of 1919 
plaintiff Govind Rao sued for possession 
_ of malik makbuza plot No 175 in Mouza 
Waddhamn for two years, on the basis 
of a usufructuary mortguge-deed execut- 
ed on 3rd October 1917 by Musammat Zeli 
defendent No. 2 as Buaidian-of the then 
minor Laxman defendant No. 1. It was 
found that defendant No. 2 was the real 
urchaser and owner of the field and 
ence, the mortgage could be enforced 
against her But as the two years of 
the mortange desd expired, the Judge 
did not-decree possession but passed a 
personal decree against defendant No. 2 
alone. Defendant No 1 was discharged 
and exonerated from the claim. No appeal 
was filed from this decree Govindrao ap- 
plied for execution of the decree against 
Musammat Zeh. In execution, he attached 
the aforesaid malik makbuza:plot Laxman 
put in an objection petition, 
that the field is owned by him and does 
not belong to Musammat Zeli. The lower 
Court disposed of this objection petition 
on the preliminary ground that the find- 
ing in tbe proceedings of the original 
suit to the effect that Musammat Zeli 
owns the field operates as res judicata 
against the defendant No. 1 and, there- 


fore, precludes’ him' from raising the 
objection. 

Mr. S. C. Dutt Choudhary, for the Ap- 
pellant. 


Mesars. B. W. Joshi and E. K, Gandhe, 
for the Respondent, 
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claiming - 
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JUDGMENT.—The ‘learned Addi- ` 


C 


tional District Judge has held that the’ 


decision in the-suit cannot operate as 
res judicata against Laxman 


he could not appeal against it. That *is 


no critérion, though-it may form ‘part - 


of one of the criteria mentioned in sec- 
tion ll'of the Civil Piocedure Code, in 
addition to which Ican at present think 
of no others that are applicable. In this 
case the decision ın the suit that Musam- 
mat Zeli was the owner of the pro m 
the 
basis of the decree. The final decision 
of the whole case, that is the decree, 
would: have been exactly the same 
if the decision on that point had been 
exactly the contrary. he matter was, 
therefore, not “directly and substantially 
in issue” in theformer proceeding, In- 


deed it was not in issue at all in ‘the . 


suit; it was thought to beso at the be- 
ginning of the triel, but in the judg- 

ment it was found that the whole 
case could be decided on two prelimi- 
nary issues, and it was not necessary 


because., “ 


to decide the question of ownership at , 


all, that is to say, that the casio of 
ownership was not in issue, For these 
reasons I hold ‘that the decision in the. 
suit that Musammat Zeli is the owner 
of the property does not operate as res 
judienta in these proceedings The appeal 
is‘accordingly dismissed and the appeal- 
lant must pay all the costs. 
N, H. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
First-Civit APPBAL No, 386 or 1921, 
May 12, 1924. 

Present —Mr Justice Mukerji and 

* ‘Mr. Justice Dalal. 
Musammat OHAMPI AND ANOTHER—' 
DEPRNDANTS—ÀPPELLANTS 

versus’ 
Lala TARA CHAND—PraiNTIPE: 
AND TIRLOKI NATH AND OTHERS— 
DBFENDANTS—R RESPONDENTS. 


by 1908), O XXIT rb, 
scope DESSIN of party after. hearing and” before 
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OHAMPI?, TARA ORAND. © ` 
judgmant—Deeree against minor representativi-- 
‘Abatement of mnt, if prevented-—Procedure, rules of ' 
—Breach, effect of | , f 
A decree against a minor is null and 
void, and ıs Hable to, be set aside at the matances- 


AW 
uhammad 


AMektab, 18 Ind , Cas .859, 170 W.N 
L 'J 18, followed | 
In sucha case the Comt is not concerned with 
the question whelhe: the minor has or-.has not 
aca any prejudice by the decies fp 518, 
cal ` s 
Per Dalal,.7—Oider XXU, r.6 of the Givi 
' Procédure Code covers cases wheie the Court 38 
unaware of the death of a party and proceeds on 
the assumption that the parties are ahve lt hes no 
reference to a decree passed ngalnet a living 
person, & minor brought on the record ab the le 
representative of a decensed party (p 518,00] 1] > 
Jungli Lall y Laddu Ham Marweri 50 Ind 
Cas 529, 4P L J. 240, (1919) Pat 105, iefexied 


to. 

‘Where the record of a suit itself shows that 
& minor is wholly unrepresented, or that he 1s 
represented by à guardian disqualified from act- 
ing assuch s guardian undor the express pro- 
vision of a Statute, the result js that the minor 
is not propeily a party to the suit, anda judg- 
ment -rendered agamst the minor is without 
jurisdiction and null and void ' But where hs 18 


properly & party to the suii— and as he IS pro- 
perly a paity if he is represented ın the record by 
a im not disquahfied from acting—the 


jurisdiction of the Comt to tiy and determine 
the cause as against the mjnor is complete, 
and: such jurisdiction will not be ousted on proof 
that the Court did not’ follow the’ appropriate 
proosdure for the appointment of the guardian~ 
[p 518, col 2, p 519, col"! f 

Per Mukerjee, J —Where a minor has’ been sub- 
stantially represented,and bas not been prejudiced 
in the litigation, 16 18 not open. to him to obtain the 
1elief of a declaration that the ‘decres 18. not bind- 
ing on hum [p 520, col 2] 

The objective law, namely the law of procedure, 
‘is merely a hand-maiden to justice and where 
aubstantial justice has bean done a breach of a 
rule of procsdure cannot by itself bea ground 
for a suit [p 521, col 1] ‘ 

"Where thee w no prejudice, there is ‘no 
giievarce, to bé rediessed The mere fact that 
there has been a defect in following the pro~ 
cedure cannot. be made a matter of gnievance 
there can be no redress, ne 

A decree, however pioper ıt may be, passdd 

ready » can be 


t a person who is i 
tate of. the deceased 


of no effect against tle e8 
and is a mere nullity "[wbid, oo 
hing to differentiate 
assed against a dead man 


In piinciple, there i8 not 
the ease of a. decres 
against. a, person who 14 


from & decree pass 


’ 


: interest [p 521, col 
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| sullerlag from the disability o! minority without 
'having & person appointed to look after his 


First appeal from a decree of the 
Subordinate Judge, Meerut, dated the 
22nd August 1821; E ] : 

Messrs Nihal Chand and Harendra 
Krishna Mukeryi, for the Appellants , 

. Dr K. N. Katju and Mr. S. B, Johri, 
for the Respondents, ' , d 


.dJUDGMENT. |, 

Dalal, J.—The plaintiff, Tara Chand; 
who has since become a major, institut- 
ed a suit for cancellation of certain 
decrees of Court, through. his” next 
friend Musammat Persauni, his. certi- 

. fie&ted guardian He is the son of 
Jainti Prasad, ‘and was born on 13th 
November 1899. A guardian ' was ` 
appointed by Comt of his person and 
property on th October 1907, He 
attamed the age of majority on 13th 
November 1920. After the guardian 
was appointed, his uncle Banarsi' Das 
adopted him In 1916 one Musammat 
Champi sued Banarsi Das and othérs for, 
partition of a house, and ‘all proceedings 

“were completed in the First Court on 
20th March 1917. Judgment was 
reserved on that day and 30th March 
was fixed for delivery. Banersı Das died 
between those two dates, and on 28th 
March Musammat Champi applied to 
bring Tara Ohand on the record in 

' place of his adoptive father, Banarsi 
Das Heappointed a’Pleader and con- 
tested the suit, On l4th April 1917, a 

, preliminary decree for partition was 
passed, and a.final decree on tlie ?lst 
June. Tara Chand himself appealed 
from both decrees to this Court, and the 
-appeals were dismissed on 28th June 
1920, The present suit for the cancella. 
tion of all the four decrees on the ground 
that they were passed against him while 

' he wasa minor and not represented by 
&'guardian was instituted on' the 14th 
of Beptember 1920, ; 
- The learned Subordinate Judge of 
Meerut, decreed ‘the suit, and hence two 
of the defendants, Musammat Champi 
and Musammai Bona Dei, have appealed 
The ‘grounds of appeal are: (1) that the 
plaintiff failed to prove that he was born 
on the 13th, Noyember 1899, (2) that 


Tap 


^ 
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"^, eis adoption "by. Banarei Das the 


dianship certificate issued _ to 
‘usammat Persauni, became inoperative, 
and the plaintiff attained majority at 


.theage of 18 on 13th November 1917, 


3) because the decree of the First Court 
ene to be cancelled is saved by the 
provisions of O; XXII, r. 6; (4) that the 


, plaintiff was not entitled toa decree in 


this suit, because he was in no way 


, prejudiced by the want of appointment , 
ardian and he was able to con- ` 


fa 
duct is defence effectively himself, and 
(5) that the plaintif was barre d by the 
rule of estoppel from questioning the 
decrees. E. . 

There is no force in any of these 
grounds, It was conceded during the 
argument that the plaintiff was , born on 
the 13th November 1899. Once a guar- 
dian was appointed to him, it mattered 
little what ‘other property he. c uired 
The adoption did not change his i entity 
and the power of the guardian, Musam- 
mat Persauni, and of the District Oourt, 
which appointed her, continued to be the 


e. 
Forder KAL 6, prevents abatement’ 
when death takes place between the con- 
clusion of the hearing snd the pro- 
nouncement of the judgment, and the 
decree is passed against a dead man. 
Obviously this provision of law covers 
cases where the Courtis unaware of the 
death. of a party and proceeds on thé 
supposition that the parties are alive. 
Tt was urged that in the present case, 
hearing concluded on the 28th of March 
and judgment was delivered on the 14th 
of April 1917, and that the death of 
Banarsi Das took place between the two 
dates. This net 8 correct d KS 

jmarisin e proceedings o e 
Cour. After the 28th Marth and before 
the judgment was ‘pronounced, some 
proceedings took place, namely, those of 
‘ringing Tara Chand on, the record, 
there was, therefore, no conclusion of the 
hearing prior to the death of Banarsi 
Das. The rule deals with a decree 
against a dead man and not with one 
against living persons. It indicates how 
a decree against a dead man is to be 
construed and can have no reference to 
a decree passed against living persons, 
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Even where preliminary and final decrees’. , 


were both passed against a dead person, - 
the Patna High Court held‘ that the 


final decree was a` nullity and was, not”. E 


saved by the provisions of this rule,’ 
Jungli Lallv. Laddu Ram Marwari Qu - 
< The four decrees sought to be cancelled 


were passed against a minor and were’: 


void. We have not to consider any 
uestion ‘of prejudice to the plaintiff. 
he learned Counsel for the appellant 
quoted rulings in cases where the minor 
was not properly represented and the 
Courts refused to give him relief when 
it was discove that he had not 


suffered any prejudice by improper ~ 


representation. e first case isa Privy 
Council case of Walian v. Banke Behary 
Pershad Singh (2). A’Bench case of this 
Court, Ram  Bareshha. Ram v Tarak 
Tewari (3) was similar, The most recent 
case is that of the Patna High Court, 
Pande Saldeo Narain v. Ramayan Tewari: 
(4) In this case, one of the’ learned 
judges (Das, J.) has pointed out the 
distinction between void and ‘voidable 
decrees at page 352* of the report — 
“The Court has no jurisdiction to 
render judgmentagainst one who is not 
a party to the suit, though it has juris: 
diction to render judgment against one 
whe is a party to the suit but who has 
nòt been brought before ıt by reason 
of the failure on the part of the Court 
to follow the particular procedure . laid 
down in the Code. The one affects the 
existence of the jurisdiction of the Court; 
the other affects the exervise of it. To 
take a simple case, a minor is nota 
party to the suit, unless he-is represented 
in the record -of thé suit by a ‘guardian 
competent- to act as such. Where the 
record of the suit itself shows that the, 
minor is wholly unrepresented, or that 
he is represented by a guardian dis: 
qualified from acting as such a guardian 
under the express provision of the 
Statute, the result is that the minor is 
oe? 50 Ind. Oes. 529, 4P L J 240, (1919) Pat. 


(3) 300 1021; 50LA 182, TO WW 


Bom L R 822; 8Ber P. O J 5I2 (P C) 
.L J 589 
4 
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not properly a party to-the-guit, and a- 
judgment rendered against the minor is: 
without jurisdiction and null: and void. 
But where he is properly a party, to the 


guit—and as he is properly à party if he. ' 


is represented in. the record by a 
guardian not disqualified from acting— 
the jurisdiction of the Court to try and 


determine the cause, as against the, 
minor is complete, and such jurisdiction, 


will not bs ousted on proof that the 
Oourt did not follow the appropriate. 
procedure for the appointment of the 
tee _A Full Bench of this Court 


eld a decras passed against a minor ` 


without the appointment of & guardian 
a1 litem tobe void [Bhura Mal v. Har 
Kishew Das (5)]. This ruling was followed 
by & Bench of two Judges in Hanuman 


Prasad v, Muhammad Ishaq (6) where the | 


foros of the Privy ‘Oouncil case of 
Walian v. Banke Behary Pershad Singh 
(2) was explained, and the authority 
was quoted of the Privy ‘Council case, 
Khiarajmal v Diam (T) In the latter 
cass their Lordships observed .— 

_ “Their Lordships agree that the sales 
cannot bs treated as void or now be 
avoided on the ground of any mere 
irregulamties of prosedyre in obtaining 
the decrees, or in the -execution of them. 
Bat, on tha other hand, the Court had«no 
jurisdiction to sell the property of 
peraong who wera not parties to tha pro- 


ceedings, or properly represented on the, 


racord. As against such persons the 
dezrass and sales purporting to be made 
would be a nullity, and might bes disre- 
garded without any procesding to sat 
them asids.” , Tae present case is similar. 
The decrees passed against the plaintiff 


ara a,nullity and might be disregarded ' 


without any proceeding to set them aside. 
Ip Ram-Chander v. Chheda Lal (8) this 
Qoart held that where a minor was sued 
83 & major aad a desres passed against 
him,thedeoree was not binding upon 
him. Taat was a ‚eiss where a oerti- 
ficated guardian was appointed under the 

N 


(5) 21A 383; A. W N (1902) 76. 
(à 33 A 137, A W N (1995) 220, 2A LJ. 


95 
(7) 320 208, 10 L J 531, 391 A 23, 6 Bar 

POJ73,90 WN 231;-2A4 LJ 71, 7 Bom. 

LBL Ò) : b 

- (8) 2 A. L, J. 480, A W. N. (1905) 122, - 
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Guardians and Wards Act to the. minor ' 
and it was held that such a minor did not 
attain majority until the age of 21. In 
that case it was contended that a 
guardian having been appointed to the 
minors property in one district, the 
minor would attain the age of majority at 
18 with respect to property situated in 
another district. The learned Judges 
held:that a person cannot be a major’ ‘in 
one district and a minor in another. 
Similarly, it may be stated here that 
Tara Chand cannot be a minor with recs 


| pect to the property of his father J ainti 


, and major with respect to the 
property inherited by him from his ador- , 


‘tive father Bánarái Das The Calcutta 


High Court algo hasheld a decree against 
a minor to be a nullity [Purna Chandra 
Kunwar v. Bejoy Chand Mahtab (91 , 

As pointed out by the learned Judge 
of the lower Court the appellant did not 
come forward herselfnor get any agent 
of hers examined to prove circumstances 
which would.give'rise to any question cof 
estoppel. We were not told during the 
argument how the action of Tara Chand 
led the: defendant, Musammat Champi, 
toactus she did in the previous liti- 
gation. Itis not even alleged by an 
affidavit or otherwise that she was aware 
of how Tara Chand was acting, and had 
noknowledge,of his being a minor Her 
learned Counsel here represented that 
Tara Chand was playing a trick. Sub- 
sequent-to the previoua litigation, he had 
purchased more shares in the house (see 
E 19 of the plaint)and by re-open- 

g the litigation he desired to get a solid: 
block for himself and oust Musammat 
Champi from the portion, of the house 
allotted to her. I have, however, to decide 
a question of law and not of ‘morality. 
These considerations may be submitted 
to the Trial Court in case there is a fresh 
trial of Musammat Ohampi's suit. 

Though not mentioned in the undas 
of appeal an argument was advanced 
here thata declaration is discretionary 
for this Court to grant and the’ circum-, 
stances of the present case are such that 
the discretion should not be exercised. 
The decrees area nullity and may be dis- 

p 18 Ind, Cag. 859, 17 0. W.N, $49, 180. L, 
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regarded, soit cannot be said that the 
lower Court exercised, its discretion 
wrongly in granting the: declaration 
sought by the plaintiff. It is also urged 
- that the.plaintiffs remedy was by way 
of injunction to-restrain the defendants 
from executing the decrees: and not by 
way of. declaration. The case of Kun- 
hamed v. Kutt: (10)' was' quoted as an 
authority. The facts of that,case ae 
peculiar and inno way applicable here 
The remedy gianted to the plaintiff was 
& proper one : 
J, would dismiss the appeal with costs. 
Mukeprji,:J.—This appeal raises the 
question whether a minor, who was un- 
represented in the suit by any guardian, 
can be held to be bound by the decree 
passed against him, although he neither 
alleges:nor proves that the decree passed 
t him is unjust or to his prejudice. 
The facts of the case are no longer in 
dispute and are as follows. The appel- 
lant Musammat Ohampi filed the Suit 
No. 203 of 1916 against'one Lala Banarsi 
Das and several others for the partition 
of a certain house. The case was duly 
heard.and concluded except for the judg- 
ment during the lifetime of Banarsi Das. 
'The Court reserved judgment and fixed 
the 30th of March 1917, for delivery of it. 
Banarsi Das died on the 28rd of March 
1917. An application was made to the 
Court by Musammat Champi that the 
respondent, Tara Chand, the adopted son 
of Banarsi Das, might be brought on the 
record as his legal representative This 
application was granted: and ultimately 
on the 14th of April 1917 a. preliminary 
decree. was passed. .The' final decree for 
partition followed on the' 2lstfof June 
1917. Tara Chand on being brought on 
the record purported to appoint a Vakil 
and: resisted the suit so farit lay in his 
power. He filed appeals to: this Court 
against both the preliminary and final 
decrees which were, however,. unsuccess- 
ful ` Tara Chand was the natural son of 
one Jainti Prasad. On the death of 
Jainti Prasad Tara  Chand's natural 
mother Musammat Persauni took out a 
certaficate of guardianship, on the 15th 
of November 1907. It was after this 


fo 16 107, 136 L, J, 328, 5Ind.Deo (w.8) 
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certificate had been obtained that Tara ' 
Chand was adopted'by Banarsi Das and 
passed into his: family. Evidently every- 

ody forgot that there was a certificated 
guardian and: Tara Chand was throughout 
treated as a major As already stated, he’ 
also regarded himself a major and accord 
ingly resisted the suit and’preferred the 
appeals. After the appeals were dismiss- 
ed it struck Tara Chand that he: might 
try his- luck again and he accordingly 
brought the suit, out of which this appeal 
has arisen, to obtain a declaration that 

the decrees passed against him were not 
binding on him on the sole ground that 
he was unrepresented in the suit, by a 
duly appointed guardian. He nowhere 
stated in the plaint how the decrees 
passed against him were prejudicial to 
his. interests. He made certain alle- 
gations about the plaintiffs being aware 
of his minority and of her having dis- 
honestly put him forward as a major. 
But thatallegation has not been sub- 
stantiated. AsI have stated; the sole 
question to: be decided:is whether the 
mere faet that no guardian had been 
proposed or appointed for Tara Chand is 
sufficient to vitiate the decrees passed 
against him It may be mentioned here 
that Tara Chand has purchased the shares 
of certain co-sharers in the- property and 
possibly the sole object of the present 
suitis to re-open the partition and to- 
obtain a compact share in: the property 
which would include not only his ances- 
tral share but also the shares purchased 
by him. ' 

Before 'the' case of Walian v. Banke 
Behari Prasad Singh. (9) was’ decided 
it was generally believed that. a formal 
defect in the appointment ofa guardian: 
for the suit of a minor was in itself: suffi- 
ciant to vitiate all the proceedings 
against the minor in the suit. The case 
of Bhura Mal v. Har Kishan Das (5) may 
be cited as an instance. But. since the 
Privy Councl decided the case of Wal- 
han v Banke Beharı Prasad Singh 
(2) it is now clearly recogmised. that 
where a minor has been substantially 
represented and has not been prejudiced 
in the litigation it isnot open to him to 
obtain the relief of a declaration.that the 


decree-ig. not binding on him. Follow- ' 
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ing this case, it has been’ held that in 
order to find out whether the minor was 
substantially prejudiced or not, it would 


be necessary oftenito go into the mers. 


of the case. ‘If'the represéntation' is of a 
doubtful ‘character the fact that the 
minor has notvat all suffered would go to 
establish that the ‘representation was 
substantial. The case of Murli Dhar v. 
Pitambar Lal (11) was of this nature 


The question, :however, before me is, 


what would be the effect of'a decree in 
which the minor has not been at all 
' represented It has been urged with 
great force that unless the minor alleges 
that he was prejudiced' for want’ of a 
uardian he has no right to succeed. It 
been further pointed out that the 
objective law, namely the law of proce- 
dure, is merelya hand-maiden to justice 
and where a substantial justice has been 
done a breach of the rule of procedure 


cannot by itself be a ground for a suit., 


There can be no doubt that the last stat- 
- ed proposition is very correct. The 
Courts exist for granting redress. Where 
there ia no prejudice, there’ is no 
grievance to be redressed The mere 
fact that there has beena defect in follow- 
ing the procedure cannot be made a 
matter of grievance and there can Beno 
redress Butthe question raised in this 
appeal- isnot one of procedure but is one 
of substantive law, It isa question of 
status. There can be no doubt that a 
decree, however proper it may be; passed 
against a person who is already dead can 
be of no effect against the estate of the 


deceased. To quote an expression often ' 


used, the decree is a mere ‘nullity’. The 
reason is this. The deceased person 
cannot be called upon to obey the decree 
and, therefore, the decree isof no con- 
sequence. . The legal representives of the 
deceased cannot be called upon on foot 
of the decree, to perform what the deceas- 
ed person was called upom to perform. 
A minorsuffers from certain disabilities 
under the law of.minority One,of the 
disabilities 18 that he cannot come to 
Court either to-seek a relief or defend 
an attack on him, except through a 
person who can properly represent Lim, 
(11)'88 Ind Cas 372, 20 A. L J. 329, 44 A. 625, 
ads) a LR (A) 91L,40,P,L R(A) IQ, ° 
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This is His disability. owing to is berg? 
under a certain specified age ‘In this 


' particular case that age was’ enhanced to 


21 years owing to a ‘certificate ' of 
guardianship having been granted to 
his natural mother. We have not been 
called, upon to consider’ whether the 
factum of Tara Chand's adoption into 
another family in any way affected’ the 
guardianship certificate"and whether his 
age for obtaining majority’ was reduced 
to 18 years. It has been conceded that 


. Tara Chand wasa.minor when he was 


brought on the record as'a major on the 
29th March 1917. He was & minor when 
he preferred the appeals Indeed, lie, 
was a minor when he brought the ‘suit 
out of which this appeal has arisen. He 
attained majority’ a the pendency 
of the suit Tara Ohand was suffering 
from a disability to defend himself 6wing 
status of minoritv. In this 
particular’ case the minor (Tara Ohand) 
was probably an intelligent person quite 
able tolook after himself and his pro- 
erty Buthe might have been only a 
Pubs one year old, when his father died. 
The'law applicable would have been the 
same then, asin the presentcase. The 
question then'is whether the bringing on 
the record of a person suffering from the 
disability of minority can'be regarded 
as of no consequencé if the ultimate. 
result of the suit wasin no way prejudiciàl. 
to hisinterest To my’mind, in principle, 
there is nothing to differentiate the case 
of & decree passed against a. dead man 
from a decree passed against a- person 
who is suffering from the disability of 
minority without having a person appoint- 


,ed to look after his interest. 


No direct authority of this Court has 
been cited. A number of rulings was 
cited at the Bar but most’ of them could be 
distinguished on account of the facts , 
involved in each case. “The only cage 
which appearsto he exactly in point is 
the case of Purna Chandra Kunwarv., 
Bejoy Chand Mehtab (9) In this case a 
decree for arrears of rent had' been 
obtained against a minor who’ Had been 
sued as a major. without anybody to 
represent him in the litigation It held 
that the deéree : could' not, he‘binding on 
him and’ wasa nullity,” On principle and 
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guthority, therefore, Tara Chand would 
be entitled to have it declared that the 
decrees are not binding on him 

It was urged that, having regard to 
the peculiar fact of the case, namely, the 
arguments having been concluded during 
the lifetime of Banars: Das, the provi- 
sion of O. XXII, r 6 of the Code of Civil 
Procedure was applicable and the decree 

assed was binding on the estate of 

anarsi Das, Assuming, but without 
deciding that O. XXII, r 60f the Oil 
Procedure Code ‘has any application to 
the facts of this case, it is clearthat as 
a matter of fact no decree was passed 
against Banarsi Das, On the other 
hand, the only decree that was passed 
was against Tara Chand himself, Tho 
provisions quoted, therefore, can be of 
no avail to the appellants. 

The further question, however, still 
remains whether the plaintiff, Tara Chand, 
should wholly succeed in the suit or 
whether the Court should go into the 
merits ofthe case and* see whether or not 
he was bound 'by the decree that was 
validly passed against the remaining 
defendants. Forif the decree be such as 
ta bind Tara Chand, without ita having 
been specifically passed against him, he 
should not be allowed to escape the 
liability on . the decree for the simple 
reason thathe was without a guardian 
in the proceedings He cannot in a 
better position than he would have been 
in if he had not been at all made a party. 
In the Calcutta case Purna Chandra 
Kunwar v. Bejoy Chand Mehtab (9) the High 
Court remanded the case for a trial of the 


question whether the minor was or was ' 


not liable along with the other defend- 
ants on account of the arrears of rent. 
The minor in that case had sued for the 


recovery of decree-money already paid 


and it was held that if he was liable, 
as a matter of fact, he could not recover 
the money he had paid — Similarly, in the 
case of m Chander v. Chheda Lal (8) 
issues were remanded for ascertainin 

what advantages if any, had been derive 

by the plaintiff by the decree impeached, 
In this case the decree impeached is a 
decree for partition. Tara Chand could 
not be bound by a decree passed against 
any other of the defendants, The result 
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of a declaration that the decrees are nob 


binding on Tara Chand would be that , 
' the partition suit will be re-opened at 


the stage at which Tara Chand came in. 
No relief in the nature of a refund has 
been asked for. 


"TThereis no prayer that, 


the costs paid under the decree should’ 


bo paid back to him, In the 
circumstances there seems to be no bar 
to the plaintiff obtaining the declaration 
that the preliminary and final decrees, 
whether passed by the Court of first 


‘instance or appeal, are not binding on 
him 


The result is that the appeal fails. 
By the Court.—The appeal is dis- 
misged with costa here on the higher 


scale. 
KS D. Appeal dismissed, 
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—APPRLLANTS 


GHULAM AND oTHERS—DREFENDANTS 
—RESPONDBNTS, 
Custom—Alenation—Alienatron by non- e- 
tor of mte of howse—Barkali -Kalan, Tahal Tarn 
Taran, District Amriusar—Sale, proof of, effect 
o, 


f Thore i8 no custom in the village of Barhali 
Kalan in the Tarn Taran Tahsu of the Amritsar 
District whereby a non-proprietary resident has an 
unrestricted power to dispose of the site on 
which his house 18 built. [p. 525, col 2] 

As regards sales by non-propnetora in: a 
village, proof of particular 
place-without objection would be very good evi- 


es having taken, 


dence of the title of the purchaser to the'lande' 
actually sold But while such sales would give a. 


good title to individuals in, persa: portions of 
the village site, they would not prove that the 
rights of the proprictary body over the remninder 
of the sıte been extinguished, and that 


possession whether by pioprietors or noa-prc- l 


pristora had come to be the only measure of 


right [p 525, eol 1] E 
Second appeal from an order'of the 
Additional District Judge, 


Amritsar, 


dated the 31st January 1917. 
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aon Mehr Chand, for: the Appel- 
ts, - 
Mr. Jagan Nath, "for the Respondents, 
JUDGMENT.—The plaintiffs in this 
case nre:some of the proprietors of the 
land in Sarhali Kalen, Tahsil Tarn Taran, 
District Amritsar. The defendanta are 
non-proprietors, Buta, the ‘ancestor of 
defendants Nos. 1 to 4, was originally in 
ossession of the house in dispute. On 
is death it was inherited by defendant 
No. 1 and the father of defendants 
Nos. 2 to:.4. The-shares of the other 


r 


defendants were acquired by Jani, de- ' 
fendant No 1, by tranafer, who sold ıt, 


to. defendant No 5. The present suit 
for possession of the house was insti- 
fated by the plaintiffs on the allegation 


that the house belonged to their ances- . 


tora, and that it had been given to 
Buta for residence on condition that he 
was to. occupy the house as a kamin 
without any right of alienation. lt was 
also alleged that the non-proprietors of 
Sarhali Kalan hed no right to alienate 
their houses without the consent of the 
proprietors, The suit was resisted by 


the defendants on the ground that it, 


belonged io Buta, and that the plaintiffs 
were not the owners thereof, and further 
. that. Sarhali.Kalan was a town ond that 
' the non-proprietors hnd unrestricted 
powers” to alienate their houses The 
two principal issues in the case were 
issues Nos land 4; mz — - 
“(1) Was tho house ın suit gıven by 
‘the grandfather of the plaintiffs to 
the ancestors of the defendants Nos 1 
to 4 for residential purposes ? 
(2) Are the non-proprietors in Sarhali 


Kalan entitled to mortgage or sell their ' 


residential houses?” 

Upon .the first issue both the Courts 
below have concurrently held that the 
house, in suit was never given to the 
. defendants. or to their ancestors by. the 
plaintiffs’ ancestors, The decision on 
this point has become final and no ques- 
tion is raised with regard to it now: 
On the 4th issuo the defendants produced 
both oral and documentary evidence. 
The documentary evidénce cansisted of 
a large number of mortgage-deeds, sale- 
deeds, sale ‘certificates, and a few 
judgments in other cases., ` The plaintiffs 
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also prodüced some documentary evi- 
dence and examined a larger number of 
witnesses to rebut the evidence given 


‘by the defendants. After considering 


the oral and documentary evidence on 
both sides the Trial Court held that the 
defendants had succeeded in establish- 
ing a special custon according to which 
the non-proprietors in Sarbali Kalan 
had an unrestricted right of alienation 
in:respect of their houses and dismissed 
the suit. | 

The plaintiffs appealed to the lower 
Appellate Court which agreed with the 
Trial Court and upheld the decree, 
, The plaintiffs.have preferred a second 
appeal to this Court, and the only ques- 
tion which has been argued before us 
and which requires decision is whether 


. the non-proprietors of Sarhali Kalan have 


an unrestricted right of alienating their 
residential houses. The general custom 
which may: be taken to be the common 
law: of the land isthus stated in para-' 


“graph 286 of Ruttigan’s Digest of 
u 


stomary Law — - 
"In the absence of a well-estahlish 
custom a non-proprietary resident in a 
village cannot dispose of .the- site on 
which his house is built, or a right of 
residence in 'the house, ‘without ‘the 
consent of the proprietors of the village, 
but he is ordinarily entitled to sell the 
materials, and the - purchaser must 
remove the same ‘within .& ‘reasonable 
period " - A-lagre number of authorities 
are quoted in support of this rule; It 
has been, held' in various cases , that 
there 18 à presumption in favour, of the 
right of alienation by ' non-proprrietors 
ina town. It was accordingly contended 
on behalf of the defendants that Sarhali 
Kalan had attained the position of a 
Kasba ora town and, therefore,/on the 
evidence given in the case, the, non- 
por this place ought. to be ` 
eld to possess sn unrestricted right of 
alienation. The admitted facts with 


' regard to this point, are as follows :— 


.The population of the place consists 
of 5000 souls, there is no-Municipality or 
notificd area, there is no hospital, and 
the place possesses no commercial 
importance. It merely supplies troops, and 
is-generally inhabited by blacksmiths, 


. 
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‘carpenters; weavers, etc, besides. the 
proprietors. 

The District Judge has quoted a 
passage from the Amritsar Gazetteer of 
the year of 1892-1893 Edition which gives 
the description of the village in the 
following words :— 


-'"S&rhali Kalan is a large Sandhu Jat - 


village in the south-western corner of 
the Tarn Taran: Tahsil, It has now a 
population of 5,750, and is a purely agri- 
cultural village, in no way deserving 
the nameof atown The land revenue 
in this tract, the Khira Manjha, has 


always been light and Sarheli Kalan . 


now pays Rs. 6,500. It lies on the 
broad high road, to Harikiferry 
from. Tarn Taran, leading Ferozepur. 
The only public building is a Police 
Station, opposite to which is a serai 
with a  resthouse in one corner, 
and ‘a post office 1n the other. The 
encamping ground 1s rarely used except 
by Civil Officers on tour, and the bazaar 
is small and unimpértant. The village 
supplies many recruits to the native 
army, and the money order business -at 
the post office is extensive There ‘has 
never been a Municipality, nor is there 
ever likely to be any need of one” d 

The learned Judge, after considering 
the: particulars given im the above 

assage and other evidence produced 
by the parties, was not able to hold 
definitely that Sarhali Kalan was a kasba, 
but he.has tried to get over this point 
by adopting a middle course, and has 
held that though nota kasba it might 
very well be said to have, by this time, 
reached the dignity of a kasba This 
conclusion can hardly be supported on 
the evidence in the case Moreover, 
even if the learned Judge. be right in 
his view and Sarhali Kalan may be said 
to bea village of some importance the 
presumption attaching to a town can 
hardly be applied to it, for' it is after 
all a village. 

We will, therefore, proceed to decide 
the question of custom. involved in.this 
case on this basis, namely, that Sarhali 
Kalan 18 an agricultural village, and 
must be governed by the general 
custom applicable to agricultural villages 
unless--the special custom set up by the 
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deféndants is established.. The evidence: 


to be considered in this case was' given -` 


in three: different casés which were tried 
together by the Courts below; : The 
three cases were Nos. 1886 and 1887 ‘of ; 
1912 and No. 440 of 1913. In cases" 


.Nos, 1886 and 1887 of 1912the plaintiffs - 


were the same, but. the defendants- 
were different, In case No 446 ‘of '' 
1913 the principal . defendants; -were 
the'same as the plaintiffs in .cages' 
Nos .1886 and 1887 of 1912. The 
question of custom involved in all’ 
the three cases was the same The par- 
tiés, therefore, gave their statements in 
all the. three cases and relied on the 
oral and documantary evidence produced 
in all of.them According to the sum- 
mary given in the judgment of the Trial ` 
Court the defendants in Case No, 1887 
roduced 156 documents, and in Case 
No' 446, 96 documents including. 61 
mortgage-deeds executed by  ron-pro- 
prietors, -in favour of proprietors, 67 
mortgage-deeds executed by nonzproprie- - 
tors in favour of non-proprietors, 3 - 
mortgage-deeds executed by proprietors 
in favour of non-proprietors, 39. male 
deeds executed by non-proprietors m. 
favour’ of proprietors, 59 sale-deeds ex- 
ecuted by, non-proprietors in. favour of . 
non-proprietors, 10 sale-deeds executed 


"by proprietors in favour of non-proprie- 


tors and 23 gale certificates. Fifty-nine 
witnesses were examined .by the defend- 
ants in Case No 1887 of 1912 and the same 
number of witnesses was. produced in 
Case No. 446 of 1913, In addition to the 
above evidence the defendants also: pro- 
duced copies of judgments, Exhibits 
Nos 144and D. 156 in Oase No. 1887 of 
1912 and Exhibite Nos. P 11, P 12,P 14 
and P.21in Oase No. 446 of 1013 

At first sight the documentary evidence 
producea by the. defendants appears to 

e formidable, but no evidence was given 
to ‘show under what circumstances, the ` 
sale-deeda and mortgage-deeds, etc , were 
executed, 

In the case of Bishen Chand .y. 
Jawanda' Mal, No. 1318 of 1876 quoted - 
at page 250 in P. 'R. of 1882 , [Kharak 
Singh, v. Alladitta (1)] the . Court 
pointed out that.the abadi or village 

(1) 85. P, R/1888, o a iG 
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site belongs to the proprietary .body of 
-the village and. observed ‘that “what 
has: been done. hitherto by the’ non- 
Proprietary tenants in regard to selling 
the sites of their houses can afford no 
Buide for the future. They may have 
been allowed so to do, But to carry 
this peculiar leave and ‘license on the 
, part of the proprietors so far as to hold 
that thence aries the evidence of a 
custom that the non-proprietors should 
sell what is not their own, never was 
their own, and cannot be made their 
„own, without special agreement or 
.80me such causes operating, is gcing 
much too far.” The learned Judges who 
‘decided the case reported as Kharak 
Singh v. AUadttta (1) after quoting the 
passage made the following partirent 
, observation :— 

“Proof of particular sales having taken 
place without objection would be very 
good evidence of the, title of the pur- 
chaser to the lands actually sold. But 
while such sales would give a good title 
to individuals in "particular portions of 
the village site, they would not’ prove 
that the rights of the proprietary body 
over the remainder of the site had been 

pre: eae and that possession whe- 
ther by porprietors or non-proprietors 
had,come .to be the only measure of 
right." p 

“The rule laid down in the case above 
cited appears to have been consistently 
followed in the Chief Court of the 
Punjab and applying this rule to the 
present case: we have to see whether 

. there is any evidence as to the circumi- 
stances under which the sales and the 
mortgages: were . effected. -If the con- 
tention of the defendants were 1o, be 
accepted they would practically, beccme 
the owners of the sites of their houses, 
for they would have an unrestricted 
right of transferring their houses along 
with the right `of ocoupation over the 
sites to others. ‘ sis 

In the case of Mahomed Usman v, Babu 
(2) a Division Bench of the Allahabad 
High Court at page 63* made the 
following, partinent observation with 


(2) D Ind. Cas 214,8 A L.J. 61. 
“Page of 8 A, L. [Hd] . 7 
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regard to the respective rights of the 


proprietors and the non-proprietors :— 
“The evidence in support of alleged 

custom is most unsatisfactory.. Several 
sale-deeds of houses in the village were 
put in evidence in support of it, but 
there is nothing to show under what, 
circumstances these  sale-deeds were 
executed. . We think that the evidence 
in support of the custom is” entirely 
insufficient to establish the custom, and 
that the case 18 governed by the ruling 
of & Full Bench of this Court in Rama 
Bilas v. Lal Bahadur (3). There is a 
tendency in this Province to set up in 
villages, customs which are subversive 
of the rights of property, as for example, 
in the present case a custom which in 
fact takes from the semindar the right 
to the site of a tenant's holding on the 
determination of the tenancy. e claim ' 
of '& tenant to transfer a right of 
residence really amounts to this, for it 
means that the tenant may by assign- 
ment transfer to a stranger a right of 
residence without the consent of the 
gzemindar, and so force upon the latter 
a tenant who may be distasteful to him. 


. It prevents the landlord from resuming 


the occupation of his land ‘when a 
tenant, selected and-approved of by him, 
chooses .to give, it up. -Itis the change 
of-a right of tenancy .into.a-right of 
permanent occupancy."  , 
Every word of-this pastes is appli- 

cable with equal .force to the present : 
case. No. ‘doubt, in -addition to the 


-instances supplied by  mortgage-deeds 


and sale-deeds, the defendants’: have 
producéd a few judgments in support 
of their, claim, -but- only two of them, 
mz, Exhibits Nos. Pll and P21: relate 
to the village Sarhali: Kalan. The 
majority of .the instances cited on behalf 
of the defendants iare-of recent dates. 
Only one mortgage-deed of 1857 has been 
produced and a sale-deed of the year 
1870. Sale-deeds of 1877, 1881, 1880, 1891; 
and some,sale certificates of 1883 have 
been ‘filed. "The rest of the transactions 
relied upon are of recent dates only. 
It is not possible, therefore, to hold in 
this case that the general custom. .has 


Ps) 30 A. 3L A. W N. (1908) 119; 5 4 D. Jy 
; 4 AL Ln T, 169, HX EL. 
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been. abrogated by the special custom 
set up by the defendants. 
The oral evidence in this case is 
' equally useless, because tho witnesses 
have eithei simply expressed their own 
opinions or have cited instances of 
certain transfers without stating the 
~ circumstances under which they were 
made. Thus there is no evidence, oral 
or documentary, on the record disclosing 
the circumstances under which the do- 
cuments relied upon were executed. We 
are, therefore, constrained to hold that 
the evidence produced in this case 18 
legally sufficient to establish-the alleged 
custom, and the suit ought to have been 
decreed. i | 
We accordingly accept the appeal, and 
setting aside the decrees of the Courts 
below, decree the claim of the plaintiff- 
appellants with coste in all Courts, 
WOA Appeal allowed: 


ALLAHABAD HIGH COURT. 
First Orvin AppPaaL NO, 85 or 1922. 
April 38, 1924. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Kanhaiya Lal. 
Shah LALOHAND AND ANOTHBR— 
DBFENDANTS—A PPELLANTS 
versus 
Shak RAM CHAND AND ANOTHER— 
a PLAINTIFF8— RESPONDENTS. 
Preemption — Wajib-ul-arz — Interpretation— 
Ambiguity, effect of —Pre-empttve clause contaming 
extraneous matter— Presumption of custom, whether 
a) wes—Oustom of pre-emption—Burden of proof 
Plaintiffs sued for pie-emption all that 
they weie oo-sharers in the thok while defend- 
ants were rs It ap that the village 
comprised two thoks, that the plaintiffs were co- 
sharers m the thok in which the property in suit 
* was skisted, ai tint “tbe resp Wele co- 
sharers in the other ] e paragiaph of the 
wapb-ul-az dealing with the nght ot preen 
tion provided thut m the case of a transfer by 
` gale or mortgage but not bya gift, the claim to 
the right of pre-emption shall belang first to an 
‘own brother, and nephew, then to a pateinal cousin, 


' in the thok and then to the co-shnrer of tho 
village lt provided further thet “gift will bo 
made in favour of un own biother and nephow 

4 or daughtci's sun-or for a chantable purpose and 

9". OD ES 
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not otherwis i 
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, against the defendant vendee 


` 


2o 0 V" 7I 


Held, (1) that the incluayn of extraneous matters 
in the same clause which could not possibly be 
the subject ofa custom, precluded the possibihty 
of the clause being treated as a iecord of custom 
in regard to any'of the matters of which that 
clause formed a part; [p 520, col 2 

(2) that the tems of the wajtb-ul-ars were 
ger an and capable of two interpretations ; 
[p col 1 


5 J] j 

(3) that for these reasons the plamtifis' claim 
was bound to fail [p 530, col 1 

Alathura Singh v. Ramlal Singh, 64 Ind; Cas. 
486, 19 A L J 903, followed ' i 

Pe: Kanhawa Lal, J—A ‘wajib-ul-arz is in 
the absence of intrinsic or extiinsic evidence to 
the cont. a uae] facw evidence of the custom 
it records [p 507, col 2] £ 

Digambar Singh v. Ahmed Sayed Khan, 28 Ind. 
Cas. 34, 37 A. 120, I3A.L J.236, 19 O W.N. 
303,17 I L T 193, 2L W 303 2LO L J 237; 
2BM L J. 556; 17 Bom, L R 303, (1015) M W. 
N, 581, 42 I A. 10 (P O), Sher Muhammad Khan 
v. Parbhulal, 79 Ind. Cas. 41, 46 A-47, 21A L J. 
801, followed 


in the wajtd-ul-ars inter se 
Where all the lands 


a peison who belongs in other respects to one 
class or catogory, a Joint co-aharcr with another 
who belongs to another class or cdtegoly, as 
SEN say red interest the latter"may sell. 
. 520, col. 2 
Where a wanb-ul-arz contains matteis which 
cannot properly or possibly be the subject ofa 
custom, then the ordinary presumption that the 
wajib-ul-arz 18 a prima facie record of a custom 
14 overturned by the internal evidence aftorded 
by the other terms embodied. therein- though they 
may pe. saparable from- the rest. [p. 529, col; 2; 
p 530, col 1.) : , 
Pe Sularman,-J —The burden of proving the 
custom of pie-emption lies on the plaintiff. The 
plamtiff pre-emptoi cannot succeed by merely 
prov. that a custom of pie-emption exists m 
the village. He has toshow that that patticular 
custom-exists which would entitle him to a decree 
£ 530, cols 1 & 2] 
If the ‚only evidence which ‘the plaintiff’ can 
produce is ambiguous, thatis to say, 15 capable 
of two interpretations, and if on ohe of such 
mterpietations- the suit cannot succeed, then th 


e 
l , euim dnty of the Court to 
a partner m the property, then to the co- s pos ust fail, and itis not.the dnty o urt 


give; it necessarily the othe: interpretation which 
would entitle tho plaintiff to a deciee [p 530, col 2] 

Bechu Singh v` Lachmy Narain Singh, 15'Ind. 
Cas 54, Jakangus v Amur Singh, 23 Ind Cas. 
245, 12 A. LJ 19, Din, Dayal v. Ramdhan, 28 


Tod, Cas, 306, Nager Prasad v, Ram Harakh 
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"Panda, 78 Ind Gas 417, 92 A. L J, 348, 40 A. 370, 
referred io — 7 CUR s 

Ifthe clause of fre-emption contains matters 
which cannot ' possibly be a iecoid of custom, 
then the ordinay presumption which ales that 

the entry 19 one of custom, 1s negatived [p 532, 

col oe ool 1] E 

Randhir Singh v Rapal Misr, 8l Ind Cas 25, 

23A L J 501, 46 A 478, (1924) A I R (A) 391, 

Balwant Singh v Hara Singh, T4 Ind Oas 322, 21 

ALJ 542, (1094) A I R (A) 52, Fasal Huscin 

v Muhammad Shariff, 24 Ind Oas 464, 36 A 471 

12 A.L J 800, Suray Bali Singh v Mohammad 

Nasi, 481nd Oas 220, 16 A L J 879, fob 

owe 

First appeal from the decree of the 
Officiating Subordinate Judge, Mainpuri,’ 
dated the 22nd December 1921. 
Mr. N, P. Asthana, for the Appellants. 
Dr 8. N. Sen and Mr. Badr Naran, for 
the Resdondents. ' 
JUDGMENT. 
Kanhaiya Lal, J.—This appeal and 
the cross-objection arise out'of a suit for 
pre-emption and the main question for 
consideration is whether the plaintifs- 
respondents are entitled ‘to a preferen- 
tial right of purchase as against the 
defendants vendees, The sale in ques- 
. tion was effected by, the defendants 

Nos.:3. to 13 in favourof the defendant 

No. 1 and: the father of defendant No. 2 

for a consideration of Rs. 22,000 on the 

27th of May: 1919; and, the property 
sold comprised a 3 biswas share in patti 

No. 14 with the rights appertai 


x 


rtaining 
thefeto in shamilat pattie Nos. 17 and 
18-in the thok, known by the name of 
thok 12 biswas in the village Kadipur. 
The allegation of the plaintiffs was that, 
they were co-sharers in that thok and 
that the defendants yendees were 
stran . The Court below found that 
the village Kadipur comprised ,2 thoka, 
that the plaintiffs were co-sharers in 
the thok in which the property in suit 
was situated and that, the defendanta 
vendees were co-sharers in the other 
dhok. It further found that the plaintiffs, 
were entitled'to a preferential right.as. 
„against the defendants vendees and that 
the dale consideration actually paid was 
Rs. 22,000 It accordingly decreed the 
claim of the plaintiffs subject to the pay-- 
«ment of the above amount. ., . NOU 

Paragraph 14 of the Wajib-ul-arz of the 
village Kadipur, TE with the right 
of pre-cmtption states -that’-in-the’ cass 
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. pre-emption ‘arises onl 


cher 


M 


E 1 


of a transfer of ‘property by' a sale-or' 
mortgage but, not by .a ‘gift, the claim 
to the right of epe ine (dava haq 
shafa) shall belong first to an own 
brother and nephew then to's paternal 
' cousin, a partner in the property, then to 
the co;sharers in the thok and then to 
‘the co-sharers’ of the'village. The:con- 
tention here is that the right to claim 
when & sale or 
mortgage is effected.in favour of a person 
outside these categories and that no 
right, of preference is given by the 
wajib-ul-arz between the co-shazers of the 


' different : categories’ «nter ee. In other 


words it is argued that the right of pre- 
emption is at beat recognised only-where 
a bale or mortgage is sffected-in favour 
of a stranger and not where it is effécted 
in favour of a member of one or other 
"of the categories: above mentioned. It 
1s- further urged that the clause “itself 
does not establish any custom of pre- 
amption in the village becauseit mentions 
' that which could hardly be the subject 
of'& custom, namely, that no gift could 
be made bya co-sharer except in favour 
‘of an owi brother and nephew or a 
daughter's son ‘or except for a charitable 
purpose: The i&st.condition is’ clearly 
‘extraneous to the scope of the paragraph, 
which purports to deal with the right of 
pre-emption. But it is contended that 
if that entry.could not be the record of ' 
a custom thé previous entry could hardly 
be treated as a record: of a custom of . 
preemption. ` - a ma d) 
The questions raised present features 
of some ‘diffculty. As pointed out in 
-Digambar Singh v. Ahmed Sayed Khan 
(1) and Sher Muhammed Khan v. Prabhu 
Lal (2), a wajib-ul-crz‘is‘in, the absence 


à 


of intrinsic or extrinsic evidence to the. : 


contrary a prima facie evidence of the 
custom it records. It- may, however, 
record. a custom about’ certain matters 
‘and a contract as regards-others, ‘Tt it 
tecords a custom, the incidents of: that 
custom ‘and the’ cceasion which: would 
"giye an- opportunity for its- enforcement 


‘Gas, 94; 87 A, 128, 18 A. L X, 286; 
, 17M L. T. 108,2 L. W 303, 9] 
28 M. L J 550, 17 Bom L R 393; 
N: 581, 48 I, A. ID (P. C). 

(ns. 741; 546 AL 45; 31 AL Li, 7-801, 


28 Ind. 
a9'0, YA. 
(1915) MW: 
(2) 70 Ind, C 
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“may be proved ;by its ‘production or by 
ME evidence or by. both. 
The wajib-ul-arz here produced does not 
‘say that the right of pre-emption or a 
claim to enforce that right would only 
-accrue where a co-sharer has transferred 
. his ,share to & stranger or a person out- 
- aide the co-parcenary body. Ít mentions 
the different classes of persons who can 
‘enforce that right, in ther due order 


whenever a transfer is effected. Such a " 


iransfer may, however, be effected in 
-favour of a,stranger or in favour ofa 
person Paru i to a remoter category. 
to ithe prejudice ofa person belonging 
to a nearer category. In the absence of 
any terms of limitation, the right ofa 
pre-emption can be.enforeed, as far as 
it may :be .between the persons belong- 
ing to the different categories inter sc. 
Each wajib-ul-arz requires to be inter- 
reted according. to its .own terms. 
- While in some cases it has been held 
on the interpretation..of the particular 
vajb-ul-arz ‘produced that the co-sharers 
„belonging to the different categories have 
preferential rights inter se, in other cases 
it has been held that such preferential 
.Tights only exist where a sale is effected in 
favour ofa stranger. . PEL 
. The Court below relying -on the deci- 
„sions in „Ram Lal. v. Niadar (3) and 
Gurdial y: Mathura Singh (4) has found 
that such. a right of preference exists 
even where a co-sharer of one thok sells 
, ;*o a co-sharer of another hok. In the 
former case, the wajib-ul arz provided 


that in the event of a -eale.a co-sharer ' 


should sell his property to his own 
brother or ekjaddi and after him to co- 
sharers in the patti or thok and after 
them ito other -co-sharers, and further 
said that the person falling within the first 
category would have to give the same 
price as was offered by a stranger, The 
‘view taken by this Court was that a 
right of pre-emption was given to the 
successive categories of the pre-emptors 
' inter- se, that as one against ithe other 
and that such right:did not arise only 
in the event of & sale to a stranger, 
In the latter case the custom record in 
the wajib-ul-arz give aright of pre-emp- 

NES L. J. 352, A. W. ST 95, 

4) 6-Ind, Cas, 920, ,7 A, L. J. 810. 


INDIAN CASS. 


- ges 
tion, in the case of a sale or:mortgage 
to & co-sharer in & patti, then to the 
patiidars of the mahal, then to the 
owners of the other mahals,.and in case. - 
of their refusal to an outsider at the. 
same price as & stranger would be will- 
ing ,to give. The view taken by this 
Court was that a right of pre-emption 
between tbe persons mentioned in the 
wajib-ul-arz was enforceable tnter se. : 


The learned Counsel forthe defendants- 


appellanta has referred to the decisions in 
tun Bibi v. Sayıda Bibi (5) and 


| Mathura Singh v. Ramlal Singh (8) where 


under circumstances said to bo similar 
to the present case, no right of pre- 
E NUR as between the co-sharers of 
ifferent categories inier se was allow- 
ed : 

Personally speaking, it’ appears'to me 
questionable how far we can import 
into: the terms of a wajib-ul-arz a limita- 


“tion or restriction, which doses not there 


exist. Thewajrb-ul-arz does notin terms 
say that the right of preemption would 
be available only where there is a sale to 
a stranger. It is wide enough in: its 
terms to govern all cases where.& sale 
is effected in favour of a person whether 
he is a stranger or belongs to one or 
other of the categories mentioned, It 
merely declares the order in which the 
right of preference is to be' exercised as 
between the different classes of co-sharers 
or as against a stranger,. For thé purpose 
of enforcing the right of pre-emption, 
the village is practically divided into 
different concentric circles. One of those 
concentric circles is the: thok and the 
other is the village unit, A person who 


‚belongs to an inner concentric circle is 


entitled to claim pre-emption as against 
a person who belongs to an outer-con- 
centric circle, because so far as the 
former is concerned: the latter is-virtual- 


‘ly a stranger. A clum to'a right of 


pre-emption does not necessarily connote 


a suit: It may be: enforced either 
‘by private treaty or by suit. It 
imphes' an assertion of a right 


which may be asserted before a 
transfer is effected or after it is effected, 


"47 A. 457; 2 A. L. T. 689; AW. N. 4 
(8) 84 Ind. Cas, 486; 19 A. L, J. 903, or 
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It may be asserted out'of Court -or, if 
the vendee refuses to reconvey the pro- 
perty, by a suite The right arises from 
a.sale-if the order of preference laid 
down by the wajib-ul-arz is ‘disregarded 
by the vendor, If it had been intended 
to limit the exercise of the right to 
Bn. occasion when a sale was made to 
a stranger, the wajibtd-arz would have 
said so. ; 

In Sukhdeo Singh v. Bahadur Singh 
(7) where a wajib-uLarz provided that if 
& co-sharer wanted to sell his property 
he should’ do so for whatever price was 
obtained from others, first to a near 
co-sharer in. the game patti, secondly 
to. any other co-sharer in the same patti, 
thirdiy to a near co-sharer in another 
patti, fourthly to a co-sharer'in the mahal 
and fifthly to an outsider, it was held 
that the right conferred was' a right 
enforceable between the different classes 
of persons mentioned inter se 

DSukhdeo Singh v. Bahadur Singh 
(7) where the pre-emptive clause des- 
cribed the right of pre-emption as exist- 
ing: m (1) a near cosharer in the 
same patter, (2) any other co-sharer in 

. the ‘path, (3) a near co-sharer in another 
path, and (4) a co-sharer in the mahal 
for Whatever price was obtainable from 

. another, the contention that, the right 
of pre-emptügn arose only in ease of a 
Bale ito astran was repelled. : 

In Dhanray Misir v. Rameshwar Misir 
(8) no puch restriction was read into 
the terms of'the qwajib-ul-are asas now 
‚contended -for, 


It is'urged in differentiation of those, 


_ Gases that where the pre-emptive clause 
of the wajib-ul-are imposes no duty on 
a cosharer to offer the property in-the 
first instance to a.person of the class 
frst named and then to the persons 
mentioned in the other classes in their 
order, nọ cauge of action can accrue 
to the perom of the ae ak a 

. Miter ge, by a sale toa member of qneo 

ose classes, But there is ro difference 

‘in principle between a clause which 
casts a duty on a co-sharer to sell the 
property to the different classes of per- 

26 A. B44; 1 A L872, - 
(8) TB-Ind. Gas, 904, 46 A. 170, 231.4. LL. J. 028; 
(1824) A, L Ri (A) 227. 
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sons mentioned in their order, and “a 
clause which defines the classes of per- 
sons among whom the mght of pre- 
emption would be enforceable when- 
óver a'sale was effected by a co-sharer 
in respect of his share. Obviously ifa 
re-etptive clause contains no restriction, 
innting its operatión toa sale or trans- 
ferin favour of a stranger, ıt will be 
doing violence to the spirit and inten- 
tion of the framers of the wagpb-ul-arz 
to import that limitation and preclude 
& person belonging to a superior 
category from enforcing it as against u 
person who, Bo far his thok 1s concerned, 
is as much & stranger ss a complete 
outsider. 

Where all the lands‘ belonging to 
the parent khatas are held in severalty, 
the mere ‘existence of a common khata 
containing certain barren, uncultivated 
or abadi lands, which usually remain 


‘the property of all the co-sharers of 


the village till a partition is formally 
effected, cannot, make a person who 
belongs in other: respéets to one class or 
category, a joint co-sharer with another 
“who 'belongs to another class or category, 
‘as regards any separate interest’ the 
latter may sell. No account is taken of 
the appurtenances in the shamilat Ithatas 
for the determmation of his right of 
pre-emption > 4 

Interpreted, however, in.tbe light of.the 
Full Bench decision in Handhir Singh v. 
Rajpal Misy (9) which follows a previous 
decision in Balwant Singh v. Hari Singh 
(10) and is binding on us the inclusion 
of extraneous matters in the same clause 
which could not, possibly be the subject 
of a custom, precludes the possibility 
of the clause being treated as a record 
of custom in regard to any of the 
inatters of which that clause forms a 
part It has been there pointed out that 
where a wazib-ul-arz contained matters 
which could not properly or ,pos- 
sibly be the subject of a custom, then 
the ordinary presumption ' thai the 
wajib-ul-ars wasa prima facie récord of 
a custom-was overturned by the in- 


(8) 61 Ind. Cea. 25; 29 A L J. 561; 46 A, 478; 
(1921 Al. (A) ai - 

(10) 74 Ind.;Oas, 332, 21 A, D. J. 518; (1924) A. T, 
R(A),6% ° f 4 i 
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‘ternal evidence ‘afforded by the other ` 
terms embodied therein though they : 


might be separable from the reat. 

he ‘claim of the plaintiffs must in 
these circumstances fail and it 1s here- 
by dismissed with costs. The cross- 
objection is not pressed and is alse 
dismissed with costs, The costs in 
either case will include fees in this 


Court on the higher scale 
Sulaiman, J.—1t is notorious that 
before the year 1911 there were 


nymerous cases on preemption, which . 


were; more -or less irreconcilable. In 
“that year a special Pre-emption Bench 
was, therefore, constituted with the 
professed object of laying down certain 
principles which should as far as 
possible be consistently followed Ever 
since that year the principle of stam 
decisis has been rigorously attempted 
to be followed. f 
Now in these Provinces two kinds 
of custom of preemption generally 
prevail. The first iseof a kind where 
it is the duty of every co-sharer be- 
fore he sells his property to offer it 
to the other coshsarers in a certain 
prescribed order. The other kind of 
custom is' that when-a property has 
gone out of the hands of the co-parcen- 
;,Bry body by a sale toa stranger certain 


. Classes of bre-emptors have a right to. 


' pre’ampt the sale in a certain order 
of priority. Under the second kind 
' there is no right. inter se, that is to 
say, no right of preemption, when a 
Bala takes place in favour of any' of 
co-sharers, Bit there is a priority of 
claim when rival suits of pre-emption 
are instituted against a stranger trans- 
feree. That both these kinds of custom 


do exist in these Provinces cannot for. 


& moment be disputed. 


Instances of the second kind of 


‘ 'austom are to be found in cases like 


Sheobalak Singh v. Lachmidhar (11), 
Khatun Bibi v. Sayida Babi (5), Narain 
Satan Singh v. Sidh Sarain Singh (12) 
as well as in a number of other cases 
to some of whichI shall refer later on, 

It has been well established that the 
burden of proving the custom lies on 
iy 334 427; A W N (1901) 120, 

(i3) 5 A. L. J. 655, A. ` 11008) a, 
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‘literally translated rung 


[idea 


pu IN 


‘the plaintiff. The: plaintiff pre-emptor 


cannot succeed by merely proving that 
a custom of pre-empfion exists in the 
village, He has to show” that that 
particular custom exists which would 
entitle him to a decree against the 
defendant vendee. The Preemption . 
Bench has always held that if the only ' 

evidence which the plaintiff can produce . : 
is ambiguous, that 18 to say, is ‘capable 
of two interpretations, and if on one 
of such interpretations the suit cannot 
succeed, then -the suit “must fail, and 
it is not the duty of the Court to give 
it necessarily the other interpretation 
which would entitle the plaintiff to a 
decree: vide the cases of Bechu Singh 
Y. Lachmi Narain Singh (18), Jahangrri 
v. Amir Singh (14), Din Dayal v Ram- 


dhan (15) and Nageshar Prasad v.-Ram 
Harakh Pande (16). : 
- Inthe present case the wajb-ul- 


ares contains a- clause. which when 
. as follows: 
“The claim to (or. suit for) aright of 
preemption a case -of transfer of 
property by sale and mortgage, except . 
& gift, shall þe first, to own brothel 
and nephew and ‘then a paternal uncle's 
son, & partner in the property, then 


-co-sharers-in the, thok and then co 


sharers in the age" (“Dawa haggt 
shufa dar surat intigal Mos ba ama 
bai wa Trehan sewar heba awwal bhai 
bhatija haqiqi phir bhar chachazad shark 


-hagiat phir hissadaran thok phir hissada- 


ran gaon ko hoga.") With the other portion 
of the clause I am. not concerned ‘at 
this stage. 
“Ib is clear that the clause is not. 
like ihe clauses which are found in 
many wajrb-ul-araiz and which say that 
in case a co-sharer wishes to transfer 
his property he should offer: it first 
to one class of co-sharers’ and then 
to another class. Obviously in such 
latter cases, if no offer is made to 
the first class of co-sharers, the condi- 
tion is broken, which: gives -a co- 
sharer of.the first class a- right--of pre- 
AD Bene Qs BALI. T 
SEIS oM et AL J. 18 sc 
70 Ind; Ces, 417; 22. A. L.-J. 343, 46- A, 
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emption even if a sale takes place in 
favour of a co-sharer of the second 
class In the ptesent case the right 
comes in after the transfer has taken 
place. If the word "transfer" 'in the 
clause were given its wide meaning 
so as to include even a transfer to 
any of the classes of pre-emptors 
mentioned therein, the clause as it 
stands cannot in its entirety be oper&- 
tive For instance, let us substitute the 
words "transfer to own brother" in place 
of the word “transfer,” the clause would 
then read “in case of transfer to own 
brother of ‘property by sale and mort- 
gage except a gift, first own brother 
and nephew and then a paternal 
unele's son, &'partner in the property 
and then co-shareis in the thok and 
then co-sharers in the village shall 
claim right of pre-emption” Such a 
provision is of course absurd Simi- 
larly if for the word “transfer”, we 
substitute “transfer to any of thé 
other classes of pre-emptors mentioned,” 
part of the clause would be meaning- 
less, as no right of pre-emption can 
exist in favour of persons of that 
class or an inferior class 

The learned Counsel for the respond- 
ents is accordingly, forced to admit 
that in such cases either the whole or 
a portion of the clause must be omitted 
as being inapplicable It follows that if 
we give the word "transfer", its general 
meaning so as to include transiers to 
persons mentioned in the various cate- 
gories, then the whole clause as it 
stands may not be applicable On the 
other hand, if no portion of this clause 
is to be omitted in any possible case, 
then the only meaning which can con- 
sistently be given to the word “transfer” 
would be a transfer to a person 
not coming within the categories men- 
tioned | 

No case has been brought to our 
notice which contains a clause similar 
to the one before us, and where it has 
been held that there is ne ily a 
right of preference nter se. The 
cases referred to by the Court below 
as well'as the cases cited in argument 
on behalf of the, respondents are all 
cases where the clause expressly pro- 
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vided that the vendor should offer or 
transfer his property first to one class 
of co-sharers and then to another class. 
In such cases if the transfer or the 
offer is not made to the first class of 
pre amiptors then the custom has not 
heen complied with and the members 
of that class have a tight to claim 
preemption even though the sale has 
een made to co-sharers in other cate- 
gories On the other hand there are 
at least three cases which support the’ 
view that a wajtb-ul-are of this kind 
is at least capable of an mte1pretation 
that the right was intended to be 
given only when a sale had taken 
place in favour of a person other than 
those coming within the categories 
mentioned therein This would imply 
that at least one meaning of the 
wajib-ul-arz may be that when a'trans- 
fer of property has taken place by 
sale o1 mortgage other than a gift 
then among the persons -who' will have 
the right to insthtute a suit would be 
first own brothers and nephews, then 
paternal uncle's sons, then co-sharers 
in the property, then co-sharers in the 
thok and lastly co-sharers, in the 
village The last mentioned co-sharers 
would not have been mentioned unless 
the transfer under contemplation was 
one in favour of a stanger : 
This was the view clearly expressed 
in the case of Mathura Singh v Ramlal 
Tudball, J., (who had been 
& member of the Pre-emption Bench 
from the very beginning of its con- 
stitution) joined in coming to the 
conclusion that a wajib-ul-are of that 
kind was ambiguous and capbale of 
two interpretations and that, therefore, 
the plaintiff pre-emptor could not suc- 
ceed This case was referred to sub- 


‘sequently by Lindsay, J, and myself in 


the case of Dhanraj Misir v Rameshwar 
Misir (8) which, though difterent on 
facts, 18 certamly a case where the 
distinction sought to be drawn by 
the Pre-emption Bench was very pro- 
minently brought out, and the earlier 
case of Mathura Singh v. Ramlal Singh 
(6) distinguished. I fay note that the 
wajib-ul-arz in the’case reported --as 
Mathura Singh v, Ramlal Singh (0) “was 
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* ery J uch similar to the one. before 
au, e' havé sent for the record of 
that case and the words of the wajib- 
tular were as follows —"In the case of 
-transfer of property the claim to (or 
Suit for) pre-emption shall be first to 
‘heirs descended from a near common 
ancestor, then to co-sharers in the 
path, and after them to coshareis in 
ihe "village". | (Bahalat intiqal haqwat 
AK hissadar’ ke, dawa shufa pahle 
wamsan ekjaddı qaiib zan "bad hissada- 
ran patti pas ag shurkayan mauza ko 
paunchhega" ) 


dae ihe case of Ganpat Rai v. Jamna ' 


ad (8 A. No. 78 of 1924, decided 
on the jlet of January 1924) the Pre- 
émption Bench (Lindsay, J. and my- 
self) had before it the wajib-ul-arz 
which was almost idéntical in its 
terms with the one in the present 
case. The words: of the wajib-ul-arz 
in the ‘latter 
“The claim to (or suit foi) a mgnt 
‘of pre-emption in the case of transfer 
of ,próperty by sale and mortgage, 
except a ‘gift, shall be, first, to own 
brother and nephew, a paternal uncle's 
Bon, a partner in the pioperty, then, 
co-sharers in the thok and them co- 
sharefs in the village. “Dawa hag 
shufa. Ka da? surat wntigal haquyjat bazaria 

4 wa tehan sewaa heba ke awwal bhar 
bhatya hepp, aur phir bhar chachazad 
shank haqujat aur phir shurkayan path 
zan bad ihissedaran deh ko hoga". 

Tt is ‘apparent that with the exc 
tion of two or three synonymous ors 
all the words were exactly identical 
With 
peters us. That case also came from 
x ‘same district, Mampuri It was 
ida "herein that the terms were 
ainbiguous and capable of two inter- 
pretations, and that the plaintifis’ suit 
AnnBt, therefore, fail, 

.T fnd it ‘impossible, therefore, to 
‘distinguish ‘the present case from the 
Oüse, reported as Mathura Singh v 
Ramlal Singh, Œ) and Ganpat n? v. 

Jamnha im (B. A. No. ' of 
DD also noteworthy ibat in 
a ur "nite wajib-ul-arare the word 


“dawa” is used’ which in ordinai 


parlance ‘moans a ‘suit’, and ‘that word _ 
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‘in the same district, 


case were as follows, 
‘of two 


the ‘words in the wajib-ul-are’ 
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does not occur in any of the 
cases cited on Pea of the respond-' 
ents. 

Now that the, Pre-emption Act has 
been passed and all subsequent cases 
would be governed by ıt, cases of 
the present kind have lost much of’ 
their importance But as régards 
cases which are not yet governed by 
the: new Act, I would consider it 
lamentable if .this High Court is to 
accept two different interpretations of 
wajib-ul-ararz of exactly the same langu- 
age and prepared at the same Settlement 
And, therefore, 
even if I had entertained any doubt 
as to the correctness. of the interpre- 
tation, which was. adopted in the cases 
referfed to by me, I would not have 
felt. inchned to deviate from that 
interpretation My conclusion is that 
the documentary evidence adduced by 
the plamtiffs in this case was -capable 
interpretations according to 
one of which the plaintiffs’ claim 
cannot be decreed. The evidence was, 
therefore; wholly insufficient to estab- 
hah, the claim against the defend- 
ants' 

The suit also fails on another ground. 
After reciting the right of pre-emp- 
tion, the same’ clause goes on to 
add’ “gift will be made im favour of 
an “own brother and nephew or 
daughters son or for a charitable 
purpose and not otherwise" This 15 
& part of the same clause which . 
records a nghi of preemption. It 
is intended to lay down that -gift 
to persons other than those mention- 
ed therem or for the purposes men- 
tioned therein are altogether invalid. 
It 18. obvious that such a rule can- 
not be the result of the growth of 
a custom. It has. been held in a 
number of cases [vde Fazal Husain 
v, Muhammad Shariff (17), Sara; Bal 


Singh v. Mohammad Nasir (18) and 
Balwant Singh v. Ham Singh (10) as 
well as the recent Full Bench case 


of Randhir Singh v. Rajpal Misir (8),that 
if the clause of pre-emption contains 


pout, 24 Ind. Oss, 464, 36.4, 471, 12 A. L, 
mi 
(18) 48 Ind, Cas, 220, 16 A. L. J. 879, 
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-niatters whioh éannot possibly ba axecord 
of custom, then the ordinary presump- 
tion which arises that the entry is one 
of custom, is negatived Here we have 
a part of the clause which cannot pos- 
sibly be the result of the giowth of a 
‘custom. It follows, therefore, that there 
is internal evidence to show that the 


entiy in paragraph l4 cannot be a re- 


cord of custom. It is also noteworthy 
that the word "custom" itself 18 not men- 
tioned-in paragraph 14. The exact year 
when this wajib-ul-arz was prepared is 
not given in the copy, but it is noted 
therein that this isa record. of the for- 
mer Settlement. The entry, therefore, 
if it was a record of contiact, cannot 
now be in force as that Settlement has 
come to an end 

In my opinion, therefore, on both,these 
grounds the appeal should be allowed 
and the plaintiffs’ suit dismissed. 

The respondents have filed certain 
cross-objections, but they are not pressed. 
In the view which I have taken the 
also could not have been allowed. g 

By the Court.—The appeal is allow- 
ed and the claim of the plaintiffs-res- 

ondents dismissed with costs here and 
itherto including in this Court fees on 
the higher scale. The cross objection 18 
dismissed with costa including in this 
__ Court fees on the higher scale z 

K 8 D, Appeal allowed. 


BOMBAY HIGH COURT. 
SECOND OIvIL APPRAL No 410 or 1922. 
August 17, 1923. 
Pregent:—Sir Lallubhai Shah, KT., 
Acting Chief Justice, dnd Mr, Justice 
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SANGAWA kom GURUBASAPPA 
—PLAINTIFF—A PPELLANT 
versus ` | 
HUOHANGOWDA bw  , 
HUOHANGOWDA GOWDAR AND 
ANOTHER—DHFRNDANT8— 
RESPONDENTS’ 
Registration Act (XVI of 1908),8 17 (1) (b), 
(e), @) (v)—Agreement to reconvey property— 
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` property on tha alle, 
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istration, whether matessary--Limitatioh Act 
(IX of 1008), Sch. I, Arts, 01, 144——Suit to recover 
possession of property on allegation that certan 
transfer 1s tnoper ative—Lamitation, 

An agreement bya purchaser ‘of :mmoveable 
pioperty to 1econvey the property to the vandor at 
any time that the latter requies, does not fall 
within the purview of clauses (b) and (e) of sub- 
section (1) of section 17 of the Registration Act, 
and is in any case, covered by clause (v) of Byb- 
section (2) of the section, and does not, theicfure, 
iequire registration + ! 

sult to racovei possession of immoveable 
ation that a deed of transfe: 

executed in ‘favour of the dofendant was mopela- 
tive and a mere paper transaction 18 governed by 
Ait 144 dnd not by-Ait 91 of Sehedulo 1 to the 
Limitation. Act , 

Pethen permal Chetty v Mumiandi Servan 351 
A 98 at p 104, 10 Bom L R 599, 12 C N 
569, 5A L J 20, 7 C. L J 538, 14 Bur. LR 
108,35 O 531, 18 AL J 2/7, AM L T 12, 4 
LB R96) (P O) Narsaqauda Savantganda v 
Chawagauda Adganda Pati, 4T Ind Cag 581, 4? 
B. 638, 20 Bom L R 802(F B), followed 

Second appeal against a decision ‘of . 
the First Class Suboidinate Judge, A P., 
at Bijapur, reversing a decree passed 
by the Joint Sybordinate Judge at 
Bangalkot á 

Mr. Nilkant Atmaram, for: the Appel- 
lant. 

Mr. 
No 1. : ] 

JUDGMENT.—This appeal arises 
out of a suit filed by the plaintiff to 
recover possession of the lands mention- 
ed in the plaint on the ground that the 
sale-deed exeouted by-her husband .on 
the 18th December 1913 in favour. vf 
defendait No 1 was merely a paper 
transaction and was not intended to be 
operative The plaint referred to misrepre- 
sentation and fraud on the part of 
defendant No 1, but no further particulars 
of the alleged fraud or musreprentation 
were given, and in substance the suit was 


H B. Gumaste, for Respondent 


_ based on the ground that the transaction 


was an jnoperatiye and hollow transactign. 
The defendant No, 1 was the step-uncle 
of Qurubssapps, the husband of the 


' minor plaintiff, andthe suit is filed by 


the plaintiffs next friend, her father, 
Sangappa Basappa  ' : 
The defendant No 


1, who is the 


. principal defendant, contended that 16 


wag a genuine and real sale by Guru- 
basappa to him, that it was passed for 
valuable consideration, and thatthe was 
rightfully-in possession, Healso contended 
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" that the claim was time-barred under: 


Arts. 91 and 95 of the Indian Limita- 
tion Act. The issues framed on those 
pleadings were these .— 

“ode ether the conveyance, Exhibit 16, 
was intended to transfer ownership over 
tbe lands mentioned therein to defendant 
No.1 as alleged by him ? 

9. Whether he paid any and what 
consideration therefor ? 

14 * » * » » 

4. Whetherthesuit 18 barred by Art. 
91 ofthe Limitation Act ? 

' The learned Trial Judge was statisfied 

on the evidence that the conveyance was 
not intended to transfer ownership over 
the lands mentioned in Exhibit 16, and 
that in fact it wasa hollow transaction 
He also held: that the consideration of 
Rs, 600 was not proved. He accordingly 
decreed the plaintiff's claim for posses- 
sion and mesne profits 

The defendants appealed to the District 
Court, and the learned First Olass 
„Subordinate, Judge, with appellate powers 
who heard the appeal, came to the con- 
clusion that Exhibit 18, which is a yadi 
said to have been passed by defendant 
No. 1 after the execution of the sale-deed, 
was not admissible in evidence, as it was 
not registered, He also came to the 
conclusion that the evidence as to tha 
payment of consideration was not “quite 
unreliable" and that the burden of prov- 
ing the payment of consideration was 
wrongly thrown on the defendant. He 
ultumately came to the conclusion that 
the Bale. deed was not proved to be hollow 
or to have been the result of any 
misrepreeentation or fraud He also held 
that under Art. 91 or,95 the claim of 
the plaintiff was barred. He accordingly 
allowed the appeal and dismissed the 
plaintiffs suit. - 

The plaintiff has appealed to this Court 
from the decree of the Appellate Court 
The first point that has been urged in 
support of the appeal is that the lower 
Court was wrong in its view that Exhibit 
18 was not admissible in evidence for 
want of registration That document is 
in these terms :— 

“No Li 

Gurubasappa father Basan gowda resid- 
ing at Hireyarankeri Pavti (lit, receipt) 


t 


[1994 


to wit. The receipt passed by m° 

Puchangowde father Hughangowda resid” 

ing at Hireyarankeri is as follows :—I 

shall without any objection give up’ 

your land at any time that you may ask , 

m mere up. Dated 25th December 
. ^ D 


It 18 signed by defendant No. 1 and 
attested by two witnesses We do not 
think that this document could be held 
to be inadmissible for want of registra- 
tion, It isat the most anagreement to 
reconvey when Gurubasappa would ask 
him to give up the property. In the 
Trial Court when the objection was taken 
the point as to registration was disallowed 
and the document was admitted in 
evidence on the footing of ite being an 
agreement after the usual penalty for 
want of stamp was paid, We are not at 
all sure that the document in terms 
comes under section 17 (b) or (c), Indian 
Registration Act It does not purport to 
do any of the things mentioned in that 
section, clause (b) or (c) But even if it 
did, it seams that it would clearly ba 
saved under clause (v), sub-section (2) of 
section 17 of the Indian Registration 
Act ` 

As tothe execution of this document, 
the Tris] Court found that it was duly 
prove That Court disbeleved the 
eviderice of the witness Jaffar, one of the 
attesting witnesses, and believed the 
evidence of Basappa, as to the execution . 
and defendant No 1 admitted his signature 
on it 

No objection seems to have heen taken 
before the lower Appellate Court as jo 
the genuineness of this document and in 
any case as there is no finding on that 
point, itis open tous under section 103 
of the Civil Procedure Code to determine, 
if necessary, the question a8 to whether 
this document was executed by defend- 
ant No. 1. 

Wehave heard Mr. Gumaste for the 
respondent No. 1 oa this point, and we 
have heard nothing from him which 


would go to show that the finding ofthe 
Trial, Court on this point is open to any 
objection. The Trial Court was perfeotly 


right in 1te conclusion that the document 


.was ‘executed by defendant No, 1, 
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As the document is admissible in evi- 
dence and'as the decision of the lower 
Appellate Court ia based upon the view 
that it ought to be excluded from evı- 
dence, 1t seems to us that the findings of 
the lower Appellate Comt cannot be ac- 
cepted, It is difficult to say that the 
lower Appellate Oourt could have come to 
the conclusion at which-it arrived, if it 
had been of the opinion that this docu- 
ment, Exhibit 18, was admissible in 
evidence. That document affords very 
strong proof of the case made by the 
plamtiff that the sale-deed of December 
1913 was intended to be a mere paper 
transaction Indeed the document does 
not even mention that Huchangowda will 
have no objection to give up the land at 
any time if he was called upon to give up 
the same on payment of. any sum ut 
it 18 an unconditional undertaking on his 
part to give up the land when called 
upon to do so, which is consistent only 


INDIAN CASES. 


with the view that at the time nó con- 


sideration really passed 

The next point to be considered with 
reference to the main question of fact 
as to whether the transaction was a 
hollow transaction or not, 13 whether 
there was any consideration forit On 
that. point the Trial Court came to the 
conclusion that no consideration was 
proved to have been paid. Issue No 
2 on this point was not framed in a 
proper way. Undoubtedly the burden 
in the first Instance lay upon the plaintiff 
But on the evidence adduced by both the 
parties, the case made by defendant No i 
as to how the consideration was made up 
had tobe considered. According to the 
defendant's allegation the sum of Rs 600 
was paid in three parts, each consisting of 
Rs. 300 The learned Judge dealt with 
each item of consideration in detail, and 
came to the conclusion with reference 
to each that the story was not reliable, 
and that the allegation was not proved. 
In the document itself there is no such 
specificaticn of the consideration. 

The Appeal Court, has dealt with. the 


question of consideration in a halting. 


manner As to the item of Rs. 200 
said to have been paid to Sangappa 
Kelur, the learned Judge has referred 
to Exhibit 68, which is the judgment 
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of the mamlatdar in a vahivati suit 
With regard to the sum of Rs. 200 said 
to have been paid to Gurubasappa 
himself, the learned Judge has relied 
upon-the evidence of Jaffer which was 
disbelieved in terms by the Trial Oourt, 
and that too becausein his opinion the 
other two items are proved As regards 
the third item of Rs. 200 said to have 
been paid to one Sanganbasappa Gard, 
the lower Appellate Oourt simply refers 
to the fact that the account-books show 
a payment of Rs 177, but does not deal 
with the further difficulty in the case 
that the payment evidenced there ap- 
pears to have been made in the month 
of May, 1914, whereas according to 
defendant No. 1, the sum was paid cn the 
day after the sale-deed of December 
1913. The lower Appellate Court relies 
upon theevidenco of Jaffer, which waa 
entirely disbelieved by the learned Trial 
Judge whosaw him in the witness box.. 
In fact the learned Trial Judge referred 
to that part of the story as being clearly 
an after-thought on the part of defend- 
ant No 1, 

On a close examination of the judg- 
mentof the lower Appsllate Court on 
this pointit seems tous that the find- 
ing as to consideration cannot be accept- 
ed in second appeal. No doubt the 
question would still remain as to whether 
under the cireumstances it 13 necessary 
to call for a fresh finding on the question 
from the lower Appellate Court, or we 
should deal with the case here. Having 
regard to all the circumstances and parti- 
cularly to the fact that Huchangowda 
a d to give up the lands at any time 


“when he was called upon to do 80, it seems 


to us to.be unnecessary to remand the 
case for any fresh finding. . 

We have considered the case 88 atated 
in the judgement of the Trial Court and 
having regard to the reasons given by 
the lower Appellate Court on the question 
of consideration, it Seems to us to be 
unnecessary to remand any issue to the 
lower Appellate Court on this point. 
Exhibit 18 pute quite a different colour 
upon tbe whole case, and after hearing 
the arguments urged on behalf of respond- 
ent No. 1, we are satisfied that as defend- 
ant No, l executed the yadı, and as that 
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yadi is held to be admissible in evidence 
he has really no just or honest answer 
to the plaintiff's present claim. “| 

_4s regards the question of limitation 
it presents no difficulty. Ifthe transfer 
was inoperative, and a mere paper 
transaction, it would not require to be 
set aside It would be enough to refer 
on this point to the observations in 
Petherpermal Chetty v. Munandi Servai 
(1) and to the decision of this Court in 
Narsngauda Savantgauda v. Chawagauda 
Adgeuda Panl (2) The Article that 
would apply toa case of this kind where 
the doenment ix found to be inoperative 
15 Art I4t and then the clmm would 
be 1n time 

We ioveige the decree of the lower 
Appellate Court and restore that of the 
Trial Court with costs here and in the 
lower Appellate Court on the respondents. 


Z. K. Appeal accepted 

(1) 351 A 98at p 101, 10 Bom L R 590, 12 
OW N 092, 5A L J 200, 70C L J 528, L 
Bu L R 108,35 O 551, 19M L J 277, 1 M. L. 


T1231 L B R2(P C) 
2 4; Ind Che 581,42 B 038, 20 Bom L R 802 
(D . 


‘MADRAS HIGH COURT. . 
SECOND Civi, APPEAL No 655 or 1921.* 
February I5, 1924. 

Present —Mi Justice Wallace 
P.L. A. R. M, 8. VENKATACHALAM 
CHETTIAR gY agenr KADIRESAN 
CHETTIAR (DIED) AND ANOTHER— 
PLAINTIFES AND HIS Lagat RE- 
PRESBNTATIYES—A PPELLANTS 


veraus 

PONNUSAMI AYYANGAR AND” 

ANOTAER—DEFEN DANTS— RESPONDENTS. 
Contract Act (IX of 1872), s 01—Putchase of 

goods through commission agent—Conngnment 
, Amlway, unmsured—Loss an transit—Agent’s 
habilty—Interesis Act (XXXII of 1839), whether 
exhaustive—Intereat, award of — Diseretion of 


+ Court = 


A purchase of goode by a‘ commussion agent, 
implies aa between the principal and agent, only 
a contract of agency and not one of purchase 
and sale, though ıt will attiact to the commussion 
agent: cêrtam iehefs ordinmily open to a vendor 
vis., the right of stoppage in transit The pro- 
perty in the goods passes to the-pimepal im- 


ofthe manner of delivery To such ž,case beo- 
ton H of the Contract Act does not apply [p 538, 
col 1 ° 

The measure of reasonableness as to the method 
of delivery of as between agent and princ 
pal has to be decided on what the parties ,them- 
selves in their usual course cf bnamess and trade 
custom consider reasonable It 1s-not the same 
as that lad down in section 01, Contract Act, 
ag between vendor and purchaser [p 538, cols 1 
& 2 

Ireland  Lwingsón, (1872) 53H L 395 at p 
408,4] L J Q B $0l, 87 L d 79, Caescboglbu v 
Gibb, (1883) 11 Q B D 797, 52L J Q B. 538, 48 
I, T 850, 328 W R 138, considered 

Where n comission agent foi n, bayer, was 
usually sending goods to him unimneured without 
ohjoelion and certain góodR so consigned were 
lost in the way 

ffeld, that the property in the goods on pur- 
chase | , to, the buyo, and non-msui&nce 
being the mplhed cuetomaiy method, the agent by 
sending goods nmnsured was not guilty of any 
Dee nce a was not liable to bear the loss. 

„00 $ ; 5 

The Interests Act is not exhniative of all cases’ 
in which interest 15 allowable The award of 
interest ia more or less ‘a matter of discretion 
for the Court and nota matter of law [ibid 

Muhammad Abdul Gafur  Rowther v EX 
Beem Ammal, 52 Ind Cas 505, 42 M 661, M. 
LT 342, 30M L J 450, (1919) M W  N.481, 
relied an uds 

Second appeal against the decree of 
the Court of the Subordinate Judge, 
Kumbakonam, in A. 8, No, 98 of 
1919, preferred against the decree of - 
the Court of the Distinct Munsif, Kum- 
bskonam,in O. 8 No. 613 of 1917. | 

Messrs A.Krishnaswomi yer and K. V. 
Ramachandra Iyer, forthe Appellants, 

Mr 'S. Durarsam: Iyer, for the Re- 
8pondents. ' 


JUDGMENT.—The orginal sut 
was to recover a sum of Rs, 1,8091, 
principal and interest dye on account 
of dealings by the defendants with 
the plamtiff in silk goods Jt ia not 
denied that the plmntiff was a'commis- 
gion ugent in Bombay for the defend- 
ants at Kumbakonam, forthe purchase 
of silk thread. In his capacity.assuch, 
the plaintiff had parchased two bundles 
of silk thrend forthe defendants and 
despatched them -by rail to the defend- 
ants. ‘One of them lost on the way. The 
plaintiff in his present suit for the 
balance due in the matter of his ‘agency 
account included the price of the loat 
bundle The defendants repudiate liabi- 


mediately on purchnso by the agent imespective , lity for this and claim that it was lost 


i 


) 
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through the plaintiffs negligence in nof 
insuring the bugdle as required by. 
Railway Rules to ensure safe transit of 
all parcels of such & nature whose value 
is over Hs. 100. The defendants also 
call in aid section 91 of the’ Indian 
Contract Act. Bie! 

The District Munsif , held that 
section 91 did not apply to € case cfa 
commission agent and that no negl- 
gence had been proved. The lower Aprel- 
late Court held that section 91 applied 
and that the plantiff had not followed 
its provisions and was guilty of negl- 
gence snd the loss must fall on him, 

The chief pomt' argued in app2al 
by the plaintiff was whether section 91 
applied to thè case of a ‘commission 
agent Section 91 comes under Ohap:er 
VII, which is headed 
and under the sub-heading "Delivery", 
and no doubt it, applies to the. case 
of an ordinary vendor and vendse 


"The question then is whether & com- 


mission agent and his principal stand 
on the same footing of vendor and vendee 
when goods have been purchased in: 
the ordinary course of the agency Dy 
the commission agent forthe principal 
and despatched to him, Defend&rts 
rely on the dictum of Lord Blackburn 
an Ireland v Lavingston (1) that “at 18 
quite true that the agent who in thus 
executing an order, ships goods to Lis 
principal, 19 in contemplation of lew 
a vendor to him 
the transaction between the commission 
merchant and the consignee, who has 
given him to the order, ià acontract of 


sale passing the property from one to’ 


the other and consequently the com- 
mission merchant is the vendor and 
has the right. of ons nå to stoppage 
in transitu“, Bit 
goes on to point out that the contract 
"between pun and agent is in no 
way superseded by this quasi-sale but 
that “this' superséded 


Bale is‘ not 


in any way inconsistent with the con- ; 
tract of agency existing between, the’ 


parties”. 
This dictum has been explained in 


‘a later case by Brett, M. R, and Fry, 


(1) (1872) 5H 1.395 -at p. 408, ALLJ GB 
201, 3L 19. s ron 
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"Bale of Goods” , 


. The legal effect of | 


the learned Judge: 


EX. 


e 2 ` 
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L. J., in Cassaboġlou v. Gibb (2), It 
is ` clear, from the notes of argument 
in that case that the question was 
clearly raised whether, 1f any foreign 
agent has purchased goods for his prunci- 
pal-and shipped them, the position of 
the agent to his principal is not that 
of vendor and purchaser, .The other 
sidé there pointed out that there was 
no contract such as would be between: 
a vendor and a purchaser, that the 
plaintiff should have the goods, whether 
or not ‘they were procurable and that 
it had never been decided that damages ` 
for any breach of duty by an agent 
was to bs assessed on the same princi- 
.ple as they are in the case of a vendor 
and purchaser Theclear question which 
the Master of Rolls put to himself there 
was, was a breach of duty by an agent as 
agent not a breach of contract as vendor 
and, if there wasa breech what damages 
“has the plaintiff suffered thereby? And 
the idea that the plaintiff was entitled’ 
to get damages as though his agent 
was a vendor bound to supply him 
mith the goods ordered by him was 
negatived. It was pointed out that Lord 
Blackburn “has not said that as long as 
the contract between principal and 
agent is executory, the principal can 
sue the agent and make him pay ag 
though the contract was that of vendor 
and purchaser, and the learned Judge 
.goes on to say “It 18 obvious to my 
mind that the contract of principal and 
agent is never turned into a contract 
of vendorand purchaser, for the purpose 
of Betthng the damages for thé breach 
of duty of the agent.” No doubtit can 
be argued thatin that case, since the 
agents did not ship the goods ordered 
but inferior ones, they can never have 
been in the position, as regards -their 
consignee, of a vendor; while m this ‘case 
the plaintiff did send the ‘actual’ goods 
ordered : 07 
. I can find nothing in these judg- 
mente--tending to show that the legal 
effect of the transaction of a purchase of 
sepecified goods by a commission agent 
has the effect of turning his contract ag 
between principal and agent. wholly into 

(1888) 11 Q B D 797, 59 L F Q B, 538, 48 
-850, 32 W, R 135, 
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one as between vendor and purchaser, 
They imply only that the agency contract 
is in some respects analogous to that of a 
contract of purchase and sale ;and not 
identical with it, andlogous in the sense 
that it will attract to the commission 


agent certain reliefs ordinarily open to a s 


vendor, for example the right of a stop- 
page in transıtu On the other hand 
property in goods specified would pass 
to the principal immediately on purchase 
by the agent. The passing of the pro- 
perty in the goods would not depend 
on tbe manner of the delivery 

Let us take acase where the principal 
has definitely instructed his agent to 
purchase and forward specified goods by 
railway without the insurance insisted on 
by the railway as the price of its respon- 
sibility for the carriage, I do not 
imagine it would be reasonably contended 
that section 91 would nevertheless apply, 
on the principle that the agency contract 
was, on consignment by the agent, whol- 
ly converted into a contract as between 
vendor and purchaser Clearly the 
agency contract and its terms are 
throughout the domjnating feature of the 
transaction and damages for loss are to 
be calculated on the footing of that, and 
not as between vendor and purchaser. I 
. am, therefore, clear that section 91, Indian 
‘Contract Act, does not in terms apply to 
thecase Hence if plaintiff is liable for 
the loss it must be on proof of negligence 
or proof of breach of duty as agent 

Ttisthen argued that even if section 
91 does not apply in terms, the principle 
of it applies, that is, that the ‘plaintift as 
agent was bound to take reasonable care 
inthe despatch of the goods, and that 
reasonable care is what has been statedly 
set out in section 91, that the plainti 
having neglected to despatch the 
goods in such manner that his principal 
could hold the carrier responsible for safe 
delivery, is guilty of the negligence 1m- 
volved. Now Iam clear that it cannot 
be laid down in all cases that the measure 
of reasonableness as between agent and 
principal is what is laid in section 91 
as the proper method of delivery as be- 
twean vendor and purchaser It has to 
be decided on what the parties them- 


gelves in their usual course of conduct- 


and trade custom considered reasonable. 
It is in evidence here that not only before 
the losa but even after it, the defendants 
have'sent similar orders for silk thread 
valued at over Rs. 100 and have received ’ 
them, sent uninsured, in the same manner 
from the plaintiff The non-insurance was 
clearly acquiesced in by the principal 
prior to this loss and after it, and: the 
plaintiff even after this loss has not re- 
ceived any instructions that such goods 
should begent insured. I conclude the 
non-insurance was the implied custom- 
ary method. I see no reason, therefore, 
to hold that the plaintiff is guilty of negli- 
gence in sending them in the manner, 
implicitly, if not explicitly, approved of 
by his principal, who was evidently pre- 
pared to take the rsk of loss. He has 
implicitly told the plaintiff that he does 
not want the goods to be sent insured 
andhe cannot, while refusing thus to 
incur the cost of insurance, put the whole 
risk of the losson the plaintiff and charge . 
him with negligence in following his own 
implicit instructions. 

must, therefore, hold that the 
plaintiff is entitled to the value of the lost 
silk bundle and that the lower Appellate 
Court's decision on this issue was wrong. 
I, therefore, reverse the decree of the lower 
Appellate Court and restore that of the 
District Munsif on this point, Plaintiff 
will get his costs throughout. 

There is & memo of cross objec- 
lions filed by the defendants that the 
plaintiff is not entitled’ to the interest 
decreed by the lower Courts, the conten- 
tion being that heis not entitled to any 
interest at all It is urged that no 
custom to charge interest on the agency 
account is alleged or proved, and that no 
demand for interest was made. The 
charging of interest is not exculded by 
the Interests Act which is not exhaustive 
of all cases in which interest is allow- 
able—See Muhammad Abdul Gaffur 
Rowther v Hamda Been Ammal (3), 
where the matter 18 discussed at length. 
Tt follows that the award of interest is 
more or less a matter of discretion for 
the ' Court and not a matter ‘`of: law. 
Both' the lower Courts have on the evi- 


(3) 52 Ind Cas 505,42 M 001, 25M L T. 242; 
36 AL L. J 459, (1918) M, W. N 484, 
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dence come to the conclusion that there 
was a custom or rule of trade by which 
the plaintiff should get interest; and 1 
am not prepared to find that that conelu- 
sion is unreasonable, 

I, therefore, dismiss the memorandum 
of cross-objections with costs 

UNV. Appeal allowed, 

Cross-objections dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OBIGINAL Orvin Suit No 1138 or 1920, 
September 26, 1921, 
Present.— Mr. ond, A J, C 
. JAINARAIN BABULAL--PLAINTIFFS 


versus ` 

NATHOOMAL MANOHARLAL— 

i DEFENDANTS 
Cimi Procedure ‘Code (Act V of 1908), # 10— 

, Stay of suu—"Matter in issue," meaning of— 
al , whether continuation of suit 
oi the purpose of section 10 ofthe Civil Pro- 
cedure Code, an appeal 18 a continuation of a guit 
[n 540, col 1] 

In ordei to attract the operation of section 10, 
Orvil Procedure Code, ıt 18 necessary that every 
matter in dispute should be directly and sub- 
stantially ın issue ın the two suits The ex- 
pression “matte: in issue” im ihe section has 
ieference to the entire subject-matter im con- 
tioversy between the parties andis not equiva- 
lent to “any of the questions in issue” [p 540, col 
2] ta 


Kirparam v Detaram  Munshiram, Omil Re- 
vision Application No 62 of 1920, Lepn 
Beha Hosumdar cs Jogendra Chandra Ghosh, 
36 Ind. Oas GH, 24 O L J 5H, Sital Singh 
Y. Sttla Bakhsh Singh, 50 Ind Cas 919, 8 O 
L J 96, Kesho Prasad Singh v Shiva Saran Lal, 
5l Ind Cas 36, (1919) Pat 284, 4P L J 557, 
followed 

Wahid Alı v Nusrat Alt, 58 Ind Ons 629, 23 
OO 314,70 LJ 5020, 2U P L R (O) 166, 
not followed ‘ ] 

Application by the defendants under 
section 10, Civil Procedure Code 

Mr Rupchand Buaram, for the Plaint- 
iffs : 


Mr. Dipchand Chandumal, for the De- 
fendants. ' 

JUDGMENT.—This is an applica- 
tion under section 10, Civil Procedure 
Code, for the stay of Suit No 1138 of 1920 


pending in this Court on the ground of, R 


D 


a, prior guit filed: in the, Court of the 
First Olass Sub Judge, Delhi, which is 
between the same parties and in which 
the matter in issue 18 directly and sub- 
stantially in issue in the suit filed in : 
this Oout , 

The facta of the case are similar to those 
set out by me ın my order in Ja: Narain 
Babu Làl v. Naraindas Janvmal (1) except 
that in the present case Jai Narain 
Babulal instead of referring the disputes 
between him and Nathoomal Manoharlal 
to arbitration, has filed a suit against 
the latter for the recovery of damages for 
failing to take delivery of certain white 
Mulls. which they had contracted to 
purchase The suit in this Court was 
filed on the 26th October 1920 Now on 
the 14th May 1920 the firm of Nathoomal 


* Manohar Lal filed asuitin the Oourt of 


the Sub-Judge, Delhi, asking for a decla- 
ration that there was no contract 
between the parties, thatin any case the 
contract was void and unenforceable 
and that an injunction heissued against 
the defendants restraining them from 
referring the disputes to arbitration. 
(It may here' he mentioned that the 
written contract beteeen the parties con- 
tain the usual reference clause to arbi- 
tration and that Jainaram Babulal had 
expressed their intention of iefernng 
the disputes to arbitration). "This suit 
was dismissed on a preliminary point on 
the 23rd October 1920 and an appeal 
was filed on the 19th January 1921 which 
has been admitted to regular hearing in 
the’ High Court, Lahore, and is at present 
pending. A written statement has 
been filed to the suit in this Court 
though no issues have yet been framed. 
Two main points which are identical in 
both the suits are (1) that there was no 
contract between the parties and (2) 
that m any event the contract is void 
by reason of fraud and mis-representa- 
tion The other issues in the two suite 
would be divergent In the suit in this 
Court apart from the issue as to jurisdic- 
tion, the Court would have to try the 
question as to the quantum of damages 
and whether the real sale was justified 
and none of these points arise for de- 


(1) 66 Ind Ons, 796, 188 L R, 79, (1992) A. I, 
(©) 6, 
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cision in the Delhi suit. Further Mr, 
Rupchand has contended that in the 
Delhi suit the main relief sought was 
foran injunction’ to restrain Jainarain 
Babulal from proceedimg to arbitration 
and tnatit 18 necessary before a suit 18 
directed to be stayed: under section 10, 
Civil Procedure Code, that not only 


some but all the matters in issue are - 


identical in the two suits, Two prelimi- 
nary observations may be made (1) that 
though the Delhi suit has been disposed 
of yet an appeal has been filed against 
the judgment of the lower Court and 
has n admitted, and an appeel is 
reckoned asa continuation of the sut 
and (2) section 10 hag now been made 
applicable though the relief claimed in 
the subsequent suit is not the same as 
thatin the first suit. Now the object of 
section 10 18 to prevent Courts of con- 
current jurisdiction from simultaneously 
trying two parallel suits in 1espect of 
the same matter in igsue. As said in 
the case of Balkishan v Kishan Lal (2) 
“the policy of the law is to confine the 
plaintiff to one litigation, thus obviating 
the possibility of contradictory verdicts 
by two or more Courts” Section 10 lays 
down that “no Court shall proceed with 
the trial of any suit in which the 
matter in issue is also directly and 
substantially in issue in a previously 
instituted suit between the same parties". 
Must the words “the matter in issue” 
be taken as compmeing all the points 
in issue between the parties? , Various 
judgments reported in the Volumes of 
Indian Cases have been cited by the res- 
pective Pleaders. 


Mr Dipchand argued that the words 
“the matter in issue" as used in section 
10 means any of the matters in issue, 
and it is not necessniy to justify the 
- application of the section that all the 
matters in issue should be identical It is 
remarkable that no decided case pertinent 
to the point isto be found in the Indian 
Law Reports, but there is a judgment of 
an eminent Judge, Sir Austosh Mukerjee 
reported in 36 Indian Cases 641 [Beptn 
Behary Mozumdar v. Jogendra Chandra 


. (2) 11A 148, A W N (1888)42, 13Ind. Jur, 
306,6 Ind. Dec (X. s) 523 ; 


Ghosh (8), where it was held that the 
expression "the matter, in issue" has 
ieference to the entire subject in con- 
troversy between the parties and that 
if it was the intention of the framers 
of the section to hold the expression as 
equivalent to any of the questions in 
issue, a8 Mr Dipchand now contends, 
appropriate words might have been 
used to bring out such sense. This 
view of the words “matter in issue” 
has been adopted in Sital Singh, v Sitla, 
Bakhsh Singh (4) and in Kesho Prasad 
Singh v Shwa Saran Lal (5) where it 
was held that “in order to attract the 
operation of section 10 1t was necessary 
that every matter in dispute should be 
directly and substantially in issue in 
the two suits" Lastly there is a judg- 
ment of the Bench of this Court which 
is binding on me, Civil Revision Ap- 
peal No fe of 1920 [Kirparam v Deta- 
ram AMunshwam] where it was held that 
section 10 did not apply “as the whole 
matters in issue in the Karachi suit 
were not directly and substantially in 
issue in the Sialkote suit." The only 
ease on which Mr. Dipchand has relied 
as justifying his interpretation of: the 
words "the matter in issue” is Wahid Als 
v Nusrat Al (6) where it was held that 
there should bein both suits or in the 
suit and appeal some matter which is 
directly and substantially in issue in 
both cases This is the judgment of 
a Single Judge and at any rate I am 
bound by the judgment of our High 
Court i 

The result is that I must reject the ap- 
plication for stay with costs. 

This order governs No 1277 of 1920. 


P. B. A. Application rejected 
B 36 Ind Cas 641, 94 O L J 514 
4) 50 Ind Ons 2313; 0 O L J W 
D lina One 36, (1019) Pat 284, 4P LI 
8) 3$ Ind Cas 629, 230 C 314, 70 L J 52, 
2U PLR (0) 166 
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NAGPUR JUDICIAL COMMIS- . 


SIONER'S COURT. 
Sxcowp OrvıL Apparat No, 363 or 1993. 
July 30, 1924, 

Present. —Mr. Baker, J. O. 
Baboo MAHARAJ BAHADUR— 
PLAINTIFF—APPELLANT 


VCTEUS . 
Baboo NAWALKISHORE— 
DBFENDANT—RRBSPONDRNT. 

Civil Procedure Code (Act .V of 1908), s 66— 
Eaccution sale—Decree-holder instructing third 
person to bid for him after obtaining permission 
—Purchase by third person *n his own name— 
ie rial possesmon by decree-holder, whether 

rred. 


If a person purchases property ın his own 
name ing the instructions of the deores- 
holder to bid at the sale for hun after obtaining 

mmission of the Court, the purchase 18 benami 

r the decree-holder whose sut for possession. 
ofthe property from the certrhed urchaser 18 
pared under section 66 of the Civil Procedme 

e. 


Appeal against a decree of the Dis- 
trict Judge, Baugor, dated the 3rd July 
1923, ın Civil Appeal No, 32 of 1923. 


Dr. H. S. Gour, for the Appellant. 
Sir B. K. Bose and Mr. V. Bose, for the 
Respondent. 


JUDGMENT.—The facts of this 
appeal are. extremely simple and only 
one question of law arises. 

The plaintiff and the defendant are 
related, their wives being sisters, 

The plaintiff lives at Lucknow and the 
defendant at Saugor, The plaintitf's 
father obtained a decree against a debtor 
at Baugor. In execution of that decree 
‘the judgment-debtor's house was attached 
and sold, The plaintiff wrote to the de- 
fendant at Saugor to obtain the permis- 
sion of the Court to allow the decree- 
holder to bid and to purchase the house 
at the duction in the decree-holder's 
name. The . defendant did not obtam 
the permission and purchased the,house 
in his own ‘name For four “years he 
admitted the plaintiffs title and then 
‘Set up an adverse: title in himself, The 
plaintiff sued for possession, but his suit 
was Kd on the ground that it was 
‘barred, by section 66, Ojvil Procedure 
'Oode, and ‘on appeal the decree was 
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confirmed by the District Judge, Saugor., 
Plaintiff makes this second appeal. 

The learned Counsel for appellant has 
quoted a very large number of sulings 
ot allthe High Courts and the Privy, 
Council to show that the present suit 
is not one falling under section- 66, 
which is meant solely tó check benami 
transactions and does not apply where 
the purchase is made, not benamı for 
plaintif, but for the benefit of plaintiff. 

In order to appreciate this distinction 
it will be necessary to deal with these 
rulings in detail. M 

Section 66, Civil Procedure Code, is 
to the following effect. 

"(1 No swt shall be maintained 
against any person claiming title under 
a purchase certified by the Court in such 
manner as may be prescribed on the 

round that the purchase was made on 
Dahal of the plaintiff or on behalf of 
some one through whom the plaintiff 
claims ” 

The second partòf the section does not 
apply This is not a suit: to obtain a 
declaration that the name of the pui- 
chaser was inserted in the certificate 
fraudulently or without the consent of 
the real purchaser. -It is found by the 
Courts below that there was no fraud 
at the date of the purchase and for some 
years after, and the plaintiff was fully 
aware of what had taken place and raised 
no objection till the defendant denied 
his title, and, therefore, the plaintiffs con- ' 
sent must-be presumed. 


Admittedly the plaintiff asked the dé- 
fendant to buy the property in the plaint- 
iffs name, ıt, is true, but on the plaintiff's 
allegations 16 is clear that the purchase 
was made on his behalf, 


Prima facie, therefore, section 66 ap- 
plies The learned Counsel for the 
appellant relies on the following cases :— 

Bodh Singh Doodhooria v. Guneshchund- 
er Sen (|), Patrachariar x. Ramaswamı 
Chettiar 3), Aghore Nath Chuckerbutty v. 
Ram- Churn Chuckerbutty (8), Lokhee 


LIL W..276. . 
< 813; 18 Ind, Deo. (x, 8.) 525; : 
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Narain Roy v. Kallypuddo Bandopadhya 
(4), Ganga Sahai v. Kesr: (5), Suraj Narain 
v. Ratan Lal (6), Ramathar Vadivelu 
Mudahar v. Pera Mamicka Mudalar 
(7), Amrutam Venkatappa v Vanlala 
Jalayya (8), Sankunnt Nayar v 
Narayanan Nambudrt (9)and Kumbalinga 

Pillai v, Arivaputra Padaachi (10) 


The respondent relies on Ganya Baksh i 


v. Rudra Singh (11), Rama Kurup v. 
Sridevi (12) and Hanuman Persad Thakur 
v. Jadumandan Thakur (13). It may 
at once say that after reading all these 
cases the only one that gives rise to any 
‘difficulty is Patrachanar v. Ramaswamı 
Chettiar (2) and I will deal with that 
last. 

The first case quoted, Bodh Singh Doo- 
dhooriav. Guneshchunder Sen (1), lays down 
that the provisions of section 260 of Act 
VIII of 1859 (which correspond to section 
66 of the present Code) were designed 
to check the practice of making benam« 
pem at execution sales aud cannot 

e taken to affect the righte of members 
of a joint Hindu family, who, by the 
-operation of law, are entitled to tieat 
as part of their common property an 
acquisition, howsoever made, by amember 
in his sole’ name, if made by the use of 
the family funds 

This has no application to the facts of 
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AghoreNath Chuckerbutty v. RamChurn , 
Chuckerbutty (3)has no application The 
facts were that ata sale in execution of 
a decree against the plaintiffs, the Pleader 
who had acted for the plaintiffs pur- , 
chased theu property with his - own 
money, but in the name of his clerk and; 
for a very inadequate sum 

The remedy that was asked for was 
not against the certified purchaser, which 
at once distinguishes ıt from the present 
case and the suit was not upon the 
ground that the purchase was made by 
the Pleader “on behalf" of the plaintiffs. 

Lokhee Narain Roy v. Kallypuddo 
Bandopadhya (4) was a suit by the certi- 
fied purchase: against the 1eal owner who 
was in possession 

Section 66, Civil Procedure Code, deals 
only with a suit against the crertified 
purchaser, like the present. Ganga 
Sahar v Kesrs (5) lays down that sec- 
tion 317 of the Civil Procedure Oode, 


-1882, is designed to create some check 


on the practice of making so-called 
benamt purchases at execution sales for 
the benefit of judgment-debtors and in 
no way affects the title of persons other- 
wise beneficially interested in, the 
purchase That was a case of joint 
decree-holders, one-of whom purchased 
the property at the sale. This defferen- 


the present case. .  ti&tes it from the present case. ' 
(4) 23W R 358 Suraj Narain v Ratan Lal (6) does not 
Bea east E deal with the point at all, except fora 
, , .W N 1175, few lines, holding that section 317 of 
99 0 L J 508, (1015) M W N 713, ? L. W 837, ) A E 
17 Bom L BR 9 V A 117(P 0) " Code of 1882 applies to certain property 
. (©) 10 Jnd Cas 988, 40A 159 atp 170, 210 purchased at auction. No details are 
WAN. 1085, 20 0. Oli M L A 160, nd 2 gvon, and the rest of the judgment 
. ` ' om (ol, = H 20: 
T 181, 200 LJ 207 OL, W. 508, (1917) W. geel, with the Hindu Law of the joiut 
N 477,10 L J 762, d4 L A. 201 (P Ò) mily. ] 
(7) 56 1nd Oas 305,43 M 643, 24 0, W N 090, | Ramathar Vadwelu — Mudaliar v. 
18A L J 584, 28M L T 1j, 39M LJ 11, 12 Peria Mamka. Mudaliar (T) approv- 
-L W 1, Q020) M. W N.389, 2U P L R (P O) -ing Amrutam, Venkatappa v. Vavilala 
90, 47 L A 108 (P O) Tal 8) 18 1 hich tesh 
8) Sind, Cas lil 48 M 615, 9L w sog, sa J@layya (8)15 & case in whic 
ALL T.46, (191 Al W.N 355, 37M L J 98 agreements were made to convey sub- 
(F B) sequent to the purchase, and I may 
9) 17 ML 262, 4M L. J. 64; G Ind. Deo (x 8) remark that on page 649* their Lordships 


0) 18M. 436, 5M. L. J. 200, 8 Ind Doc. (x e) 
(1) 22 A. 431, A. W. N. (1900) 152, 9 Ind, Dec. 
N. 8) 1327 
19 16 M. 290, 2 ALI. J. 173, 5Ind Dec (x. s) 
L0 Sas OA N GUN N. 


ecu 
EARS 


( 


“Bayi 


‘put an_end to purchases by, one person 
: pre 


seemed disposed to hold that if the agree- 
ment- entered into before the auction 
8tood alone, the suit would be barred by 
section 66, Civil Procedure Code. They 
“The object of section 66 was to 
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‘in the name of ‘another, and the distine- 
' ‘tion between a purchase on behalf of 


another, and a purchase coupled with an 
undertaking to convey to another at 
the price of purchase, is somewhat 
marrow” I draw special attention 
to these words because in some of the 
cases referred to above the object of the 
‘section has been stated to be the pre- 
vention of benami purchases on behalf 


“of the judgment-debtors, and it might 
“be urged that 


benamt purchases on 
"behalf of the decree-holder should be 
looked''on less unfavourably But their 
Lordhsips of the Privy Council have 
in this very recent case in unequivocal 
language. laid down that the section 18 
meant to put an end to purchases by 
One person in the name of another, who- 
ever he may be. This case. was ex- 
pressly decided on the reasons lnid 
down in Amrutam Venkatappa ‘vy. Va- 
mllala Jalayya (8) that an agreement 
subsequent toa purchase is not affected 


"by the Bection and this differentiates it 


from the present case 

Sankunni Nayar v Narayanan Nam- 
budri (9) is a case ofa purchase by the 
manager ofan infant and is based on 
the fact that he bought the land as 
such. ! : 

Kumbalinga Pillai v. Ariaputra Padi- 
achi (10) is also 'a case of an agreement 
by the certified purchase to execute a 
conveyance to the plaintiff. 

It will thus appear that all the dezi- 


‘sions quoted by the learned Counsel for 


the appellant are distinguishable from 


‘the present case, and I now proceed’ to 


consider the case of Patrachariar 4. 


"Ramaswami Chettiar (2) which at first 


sight seems to support his contentions. 


I may briefly refer to a local case quotad 
by the appellant's Counsel, Abdulla Khan 


.v, Jalam Singh (14), which lay down tkat 


section 66, Civil Procedure Codo, does 
not'make benamt transactions illegal. 
That is not the point in the present 
case. The case on which the appellant 
Chiefly relies ‘is Pa mar v. Rama- 
swamt Chettiar (2). It lays down that 
section 66 of the Oivil Procedure Code, 
1908, is not bar to a suit brought by tae 


(14) 68 Ind. Cos 559; (1983) A. I. R. (N.) 11, 
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principal against the agent for the 
recovery of pioperties purchased by the 
agent in his own name but with the 
principal's money and for the principal's 

nefit ina Court auction, though without 
‘the knowledge of the principal. 
^. Ifthe plaintiff does not geek relief on 
the ground that the certified purchaser 
is a namelender, but relies on a certain 
state of-facts as establishing certain 
‘other kinds of legal relations’ between 
himself and the certified purchaser, and 
‘entitling him to the Property purchas- 
ed, he can rely on such facts ‘and cir- 
cumstances notwithstanding section 66 
of the Oivil Procedure Code.  - 

It is contended on behalf of the 
appellant that the facts of this case are 
exactly similar to those of-the present 


case 

The facts: in that case were -that the 
‘defendant, was the paid agent of the 
plaintiff, that the plaintiff obtamed 8 
"decree against the | 


udgment-debtor to 
"whom the plaint hours belonged and 
“that in execution 


Bb. oF Phat decree the 
ain ouse was sold and purchased 
Us the first. defendant with hik master's 
money in his hands and for the benefit 
of his master, the- plaintiff, though 
‘without the knowledge of hus master. 
. Tt -will appear, therefore, that the 
plaintiff did not instruct the defendant 
to buy the house for him, and that ıt 
‘was purchased without his knowledge. 
Sadasiva Aiyar, J, appeared to have felt 
some doubt on the point, for he admit- 
ted that if section 66 had to be con- ' 
strued in an absolutely literal manner 
there would be very ‘great force in the 
contention of the appellant that it barred 
“the suit, because on such Construction 
the plaintiff could not succeed in thissuit 
excepton the ground that the purchase by 
the first defendant was made by him on be- 
half of the plaintiff as the plaintift's agent, 
, The Judges, however, considered that the 
point was -covered by the authority of 
the Privy Council in Bodh: Singh: Doodhoo- 
ma v. Guneshchander Sen (1) and “Ganga 
Sakai v. 'Kesri (5) and “that-the same 
"view had “been taken- by the Madras 
“High ‘Court in- “Sankunni-- Nayar Y. 
' Narayanan~ Nambudri 9) and Kumba. 
-linga Pillaty, Ariaputra- adtacht (10) tha 
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facts of which last case they considered 
to'be in principle on all fours with the 
resent case. , 
£ I have already discussed all these 
oases in the preceding portion of this 
judgment I have already pointed out 
that Bodh Singh Doodhooria v. Gunesh- 
chunder Sen (1) is a case of the rights 
of members of a joint family to 
share in an acquisition made by one 
member, that Ganga Sahar v. Kesri 
(5) is a case of joint decree-holders, 
that Sankunni Nayar v. Narayanan 
Nambudm (9) waga case of the manager 
of an infant's estate, and that Kumbalinga 
Pillai v. Arvaputra Padsachs (10) was a 
case of an agreement by the certified pur- 
chaser to execute a conveyance to the 
plaintiff. In each of these cases, therefore, 
there was some legal relation between the 
plaintiff and the certified purchaser other 
that of a name-lender, and though I findat 
difficult to see the similarity between the 
facta ın Patrachariar v. Ramaswamt 
Chettiar (2) and those of Kumbalinga Pillai 
v. Amaputra Padiachi (10).’ I can appre- 
ciate that the fact of the defendant being 
plaintiffs agent and of the plaintiff having 
noknowledge of his purchase at the Court 
gale may furnish reasons for taking the 
case out of the operation of section 66, 
Qivil Procedure Code. 

In the present case, however, the defend- 
ant was not the plaintifi'sagent execept 
in respect of this particular t1ansaction, 
nor was the purchase without his 
knowledge. On the contrary, it was at 
the plaintiff's request that defendant bid 
at the auction, though he did not carry 
‘out the plaintiffs instructions 88 regards 
the obtaining of permission for the decree- 
holder to. bid, and purehased the pro- 

in his own name, 

pee ph 10 of the plaint states that 
the plaintiff's inther and plaintiff acquir- 
‘ed the ownership of the house by virtue 
"of the purchase made by the defendant 
while executing the decree as their 
agent. The plaint further shows that 
the defendant was instruoted,to purchase 
the house inthe name ofthis father. 

[t appears to me that every person 
who.at the request of another Purchases 
in his own name for the other's bepefit 
apecomes his agent for that particular 
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transaction, ‘If that takes the case out 
of the section, the section would be a. 
nullity. . 

The plaintiff was the decree-holder and, 
therefore, could not purphase. without 
permission, A deoree-holder who has 
notigot permission is, in my opinion, in 

recisely the same position as a decreé- 
folder to whom permission has been 
refused, as in the case quoted by the 
lower Appellate Court, Ganga Baksh v. 
Rudar Singh (11). 

The respondent further relies oa 
Hanuman Persad Thakur v. Jadu 
Nandan Tahkur (13). 

In the persent caseit has been found 
that the defendant made the purchase 
on behalf of the decree-holder, It appears 
that the plaintiff gave the defendants 
instructions to bid at the sale, 
obtaining permission for the plaintiff to 
bid, it is true. None the less, had the 
defendant not had these instructions, he 
would possibly not have bid. It is clear 
that he purchased on behalf of the decree- 
holder under his instructions which is 
exactly what section 68 is intended to 
prevent, All the cases quoted to the 
contrary, with the exception of 
Patrachariar v. Ramaswrmt Chettiar (2) 
are clearly distinguishable, and that case 
may also be distinguished on the ground 
that the purchase was made without 
the knowledge of the decree-holder and 
hence could not be conmdered a benami 
transaction, while in the present ,case 


“the purchase was made with the decree 


holder's knowledge and under his instruc- 
tions, though the instructions were not 
completely carried out. 

In these circumstancesI am of opinion 
that the view of the lower Appellate Court 
is correct, No question of equity arises, 
as, if the plaintiff succeeds, he will have 
successfully evaded the provisions of 
O. XXI, r. 72, Civil Procedure Code, to 
say nothing of section 66, 

The appeal is consequently dismissed 


avith costs, 
G. R.D, Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT.’ 
ORIMINAL APPBAL No. 257 or 1924 
May 14, 1924. 

Present:—Mr. Wazir Hasan, J.C 
RAM AUTAR AND ANOTHER—PRISONERS 
UTE 


EMPEROR OoMPLAINANT—. 
RESPONDENT. 

Criminal Procedure Code (Act V of 1808), ss. 421, 
430—Jau appeal, recae of—Appeal thr ough 
Counsel, whether maintainable 

Where ana peal has once been presented by 

, ^ prigone: in Jail through an ofücer in chage of 


the Jail and disnussed, ıt 18 no longer o 
» him to file another appeal through n Counsel Th 
order on the first appeal is Anal and cannot e 


re-o 
Gaya Din v Em 65 Ind Oas 612,90 L 
1, 210 O 301, 330r L J. 148, (1929) A IR 
b. 58 and Khrala v Emperor, 68 
J 739,23 Or L J 505,4 U P L R (A) 163, 
GAN (A) 480, 44 A 759, followed — -- 
Hula v. Emperor, 38 Ind. Cas 133, 3.0., L J 
320; 17 O. L 453, not followed 


A ppeal against an order of the Sessions 
Judge, Fyzabad Division at Sultanpur, 
dated the 14th March 1924. 

Mr. Hyder Husarn, for the Appellants. 


ORDER.—This appeal was present- 
ed to me in Court on the 13th May 1994 
by Mr. Hyder Husain, Barrister-at-Law 
on behalf of the appellants, Ram Autar 
and Rahmat, who are prisoners in ‘Jail. 
Previous to this presentation, a petition 
of appeal wes sent on their behalf by 
the officer ih charge ofthe Jail to this 
Court and'it was rejected summarily by 
one,of the Judges of this Court on the 
5th April 1924. 

While presenting the present petition 
of appeal Mr. Hyder Husain contended 
that its entertainment was not barred by 
order of the 5th April already mentioned. 
I am unable to accept this contention. 
The latest ruling ofthis Court on the 
subject was given by Mr. Daniéls, Per- 
manent Judicial Commissioner of Oudh: 

. in July 1921 and is reported as Gayd 
Dain v- Emperor (1) "Having regard to 
the practice which has prevailed in this 
Court for some years past, I am not 
prepared to disagree with the rulmg just 
now mentined. I may respectfully add 

(1) 65 Ind, Oas. 612, 0 O.L. J 1; i o.c 3015 

$8 Q r. Led. 148; (1928) A. L R. (0.) 98 
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. that thezyiew taken by Mr. Daniels is 


correct im law. 

The procedure under which the learned 
Judge” of this Court disposed of the 
petition-of appeal received from Jail 14 
expressly. sanctioned by the provisions 
of section 421 ofthe'Code of Criminal 
Procedure. His order was, therefore, 
valid in law and under section 430 
of the Oode, judgments passed by: an 
Appellate Court upon appeal are final. 

tb order of the learned Judge, therefore; 
cannot be ‘re-opened by presenting the 
present petition of appeal. : The matter 
was-recently discussed at some length 
by the High Court at Allahabad im the 
case of Khial v Emperor (2) and a 
Court in the 
case-of-Hulai v. Emperor (3) was' not 
followed. I am of opinion that the view, 
taken in the Allahabad case is a correct 
one, The appeali is, therefore, rejected. 

G. H. A eal rejected. 

(2) 68 Ind. Cas 41, 20 A L J 739, 23 Or. L J. 
505, 4 AU P.L R (Aj 193, (1023) A. LR. (a) 480, 
KES Cas. 133; 30. L. J. 386, Y Cr. L. J, 


CALCUTTA HIGH COURT. 
^ CRIMINAL APPBALS Nos. 646 AND 649 
OF 1922 AND,GOVERNMENT APPEAL 
. No lor 1923. 
May 31, 1923 
Present:—Sir Lancelot Sanderson, Kr., 
Ohief Justice, &nd Justice Sir Thomas ' 
Richardson, Kr. ; 
P. E. BILLINGHURST anp OTHERS 
5 —APPELLANTS 
versus 
| MPEROR—RRSPONDENT./ ‘ 
Penal Code (Act XLV of 1860), ss 190B, 490, 
611—Crwminal Procedure Code (Aci V of . 1808), 
s 237—Conspr to cheat—Oha ge ‘covering three 
transactions -Diferent overt acts—-Charge, whe- 
ther” bad—Transactions anterventng over tacts, 
ejfet -of-—-Cheating, charge of, what must contain 
—Onussion to mention persons decewed, whether 
fatal—Fraudulent « bills presented at different 2 
times—Offences, whether separate—Hoidence sufi- 
n to prove attempt to cheat—Accused whether can 
banggane o attempt —Ewidence of cheating whe- 
gand A proving kaa aa a Criminal 


sea ved proceedings- 
Pe nere Mom caran ei f having 
boe with each other to commit dd oflence 
p ble uuder section 420, Penal Oode, to wit 


sb 


(07 ` &a J 
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to cheat the Government of India. of large” sums 
of monsy in respact of the supply of linseed oil, 
turpenting, and water-soluble oil, and of having 
thereby committed an offenos punishable under 
sections 120B and 420, Penal Code", though not 
elearly worded, is capable of being. interpreted 
us alleging one general conspiracy to commit an 
offance o1 oflences under section 420, Denu| Codo, 
ths three transactions mentioned rom plana 
ovart acts, from which the conspiracy ght be 
infarred. and the defect in tho charge 18 not fatal 
if the accused are fully aware of tha charge being 
of one general conspiracy and not of threo differ- 
ent conspiracies [p 547, col, 1} A I 
' A charge under section 420, Ponal Codo, should 
contain sn allegation of the person or persons 
alleged to have been deceived and induced to 
with property as the result of that doceit. 
Parkon, col. 1] 


But where the chmge against an accused is that 
he cheated ths Government of India by dıs 
honestly jnduoing the eet to deliver a 
chequ the property veinnient, in payment 
of dod duledt. ils and thereby comata an 
offence under section 420, Penal Code, an onus- 
sion + to mention tnerem the porson, or 
persons alleged to have been deceived and in- 
duced to wsue the cheque, 1s “not a fatal defect 
in the charge, 1f the accused 18 not misled and theic 
3s ao failure of Justice by 1eason of the omission. 


If dn tho course of a transaction between two 
pereóne different false and fraudulent bills are 
presented for realization at difterout dates, that 
-does not make them matters for so many different 


, Oflenees unde: section 120, Penal Code, mamnuch 


as an offence in relation to any ono of them 15 not 
complete until the money is paid or the cheque is 
issued and if one cheque 18 obtained through tho 
inducament of all such bills, there ib only onc 
gonge api not sə many different oftences of cheat- 

t sah, 

jin a charge imtended to allego one general 
congph ae), several fiansactions ars mentioned in 
which the accused took part in pursuance of that 
oonspiracy, they me to bo t 
overt acts from which a general conspiracy to 
commit offences might he inferred [tbid 

The glat of the offence of criminal conspiracy 
io commit offences liesin ths agresmont or com- 
mon: intention of the accused and the question 
whether such an agreement or commu intention 
exists, 18 a matter of inference to bo deduced 
from ths facts of tho case and tho acts of the 
uczussd proved iu evidencs and alleged to have 
bəm committed by them in pursuance of such 
&gresment or common intention [p 548, col 1] 

It between the dates of different niitteis alleged 
as overt acts amounting to criminal conspiracy of 
the acoused there are transactions by thom which 
ara not falsə or fiaudulent, they aie not meon- 
sistent with the oxistenco of a gonoial conspiracy. 
xp. 568, col 1.] Y — , 

Under asction 237, Ciiminal Procedure Code, 
an accused may be convicted of an Seared aid 
oommit an offences even th hs has not n 
charged with 1t [p. 971, col 1. dA 

However tyan accused peron miy bo, it 
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to the strain and anxiety, of prolon proceed- ' 
aged and such 


ings unless 1618 absolutely unavoid 
delay may. bo legıtımatel Low into consideration 
im piscis ts entane. [o 1,col 2, p 572, ool 1] 


Appeal against an order of the 
Ohief Presidency Magistrate, Calcutta, 
dated the 28th November 1922. 


Mr. B. C. Chatterji, Babus Satindra 
Nath Mukerjee, Manmatha Nath Mukherjee 
and Bir Bhushun Dutt, for the Appellants 
in Appeals Nos. 646 and' 649 1922. ‘ 
. The  Advoeate-General, Messrs. J. 
Camell, N.C. Sen and Babu Romon: 
Mohan Banerjee, for the Crown in Govern- 
ment Appeal No. 1 of 1923 and in Appeals. 
Nos. mi and 649 of 1922. 


Mr. Arabinda Ray, Babus Satindra 


Nath Mukerjee and Santosh Kumar Pal, 
for the Respondent in Government 
Appeal No. 1 of 1923. 


JUDGMENT.—Nos.' 646 aud 610: 


of 1922 are appeals by  Billing- 
hurst and Michael . against conviction 
by the Chief Presidency Magistrate 
who found them guilty on each of 
the two charges and sentenced them 
to one years imprisonment. Black- 
burn and Stoddart were charged with 
the same offences but were acquitted 
by the Magistrate. 


Tho first charge is as follows :—" That 
you, J. Stoddart,H. P. Blackburn, P. E» 
Billinghurst, and P. H. Michael, during 
the period from June 1918 to July 1919, 
in Calcutta conspired with cach other 
and with C. 8 Waite and other persons 
unknown to commit an offence punish- 
able under section 420, Indian Penal 
Oode, to wit, to cheat the Government 
of India of large sums of money in 
respect of the supply. of linseed oil, 
turpentine, and water-soluble, oil by 
Mesers. Spalding & Co., to the- Munitions 
Board, Calcutta, aud you thereby com- 
mitted an offence punishable under sec- 
tion 120B and 120, Indian Penal Code; 
and within the cognizance of mwy Court.” 


Objection was taken by learned Coun- ,. 


sel on behalf of Billinghurst - to the 


first charge’ on the ‘ground that 16 con-. 
‘tained allegations amounting to charges 


of three ‘different conspiracies and that 
consequently. it was a bad charga, 


` 


| 
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The learned 'Advocate-General: admit- 
ted that the: first charge might have 
been framed ut a better and clearer 
manner but he contended that it was, 
intended to allege one general conspiracy 
to commit an offencé or offences under 
section 420 of the Indian Penal Code by 
cheating the Government of India of 
large sums of money and that the 
transactions in linseed oil, turpentine, 
and water-soluble oil were overt acts 
from which the conspiracy might be 
inferred. | 

It is clear from the judgment of the 
learned Magistrate that this wes ex- 
plained to the Counsel, who appeared for 
the accused at different periods of the 
trial The petition of Billinghurst, dated 
the 31st August 1921, paragraph No 38, 
stated as follows:—" That the charge 
against your petitioner is one of con- 


- spiracy to cheat and three overt acts are 


eged in proof of that conspiracy—(1) 
in case of an order for-linseed oil your 
petitioner supplied short measure; (2) in 
case of turpentine the price charged was 
excessive and that your petitioner had 
not the quantity of turpentine required 
in stock while representing that they 
had; (3) in case of an order for water- 
soluble oil the price was excessive and 
the quality was not up to sample. No 
money was paid in respect of ihis and 
is put forward as a case of an attempt 
to cheat.” 

The petition of all the accused dated 
the 8th December 1921, paragraph 
20, was as follows:—“That in so’ for as 
the first count of the charges is con- 


, cerned your petitioners have been 


advised -and beg to submit that regard 
being had to the nature of the charge, 
which is one of a general conspiracy 
entered into by the said Mr. O. B. Waite 
und your petitioners to cheat the 


Government of India during the period , 


of one year from June 1918 to July 1919, 
‘of large sums of money, and to the 
importance and magnitude of the same 
in which the Crown has engaged the 
services of the learned Advocate-General 
of Bengal from its very inception, itis 
a that the case should tried by 

ury 


a . = 
.. It Js clear, therefore, -that- tle acoused 
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fully understood thé nature of the charge- 
In our judgement the first charge is cap- 

the meaning which was placed 
upon it by the prosecution and which 
every one connected with the trial 
thoroughly understood and consequently 
the objection raised by the learned 
Counsel cannot be sustained. 

“The. next objection to the first charge 
was taken both by the learned Counsel 
appearing. for Billinghurst and the ' 
learned Vakil appearing for Michael. 

It was urged that, assuming the first 
charge to be a charge of one ‘ general 
conspiracy, the prosecution had.: not 
proved it, but that if they had proved , 
any conspiracy at all, they had proved 
three conspiracies, and consequently the 
first charge must fail 

This objection must depend upon'the , 
evidence and the inference to be drawn 
from the proved facts, and we will state - 
our conclusion on this point after deal- : 
ing with the facts of the case. -` 

_Another objection was taken by the 
learned Vakil that the charge alleged a. 
conspiracy to commit an offence punish- | 
able. under section 420 of the Indian 
Penal Code, to wit, to cheat the Govern- 
ment of Indi& oflarge sums of money: 
in respect of the linseed oil, turpentine, 
and water-soluble oil "ME 
' It was urget that in order to substan-. 
ib“ must be proved ‘that 
there was an ugteement to commit the 


offence of cheating under section 420, 
Indian Penal Code, in respect of each of ': 


the thee transactions; that the facts 
proved in respect of the: turpentine ‘and 
water-soluble oil cases did mot constitute 
cheating within the meaning of that 
section. In other words, that it was not 
proved that what the alleged conspirators 
intended was cheating within .'the 
meaning of the above-mentioned section . 


“420, Indian Penal Code. 


On behalf of- the ‘prosecution it was. 
argued that it had been proved that-such ` 
of the’ transactions, alleged as overt acts, 
if completed, would have constituted an ' 
offence under section 420 of the Indian 
Penal Code. 

But it was further argued’ by the 
learned Advocate-General that in order , 
to sustain tho first-charge, ib” was not 
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necessary to prove that each, or indeed 
any of the above-mentioned transactions 
if completed, would have constituted an 
offence under section 420, but that it 
would be sufficient: if the facts which 

~ had been proved and mateiisls which 
had been placed before the Court 
showed that there was a cuminal con- 
Bpiracy between Waite and the two 
appellants to commit an offence or 
offences, under section 420, Indian 
Penal Code, by cheating the Goveinment 
of India of large sums of money 

There 18 no doubt that as 1egards the 
first charge the gist of the alleged offence, 
7i£., a criminal conspiracy to commit an 
offence or offences under section 420, 
Indian Penal Code, hes ın the agieement 
or common intention of Waite and the 
two appellants, and in our judgment, 
the question whether such an agreement 
or common intention existed, is a matter 
of inference to be deduced from the 
facts of the case and the acts of the 
parties which have been proved in 
evidence, and which are alleged to have 
been done by them ın pursuance of such 

greement or common intention. 

tis necessary, therefore, to examine 
the facts of the case which are rehed upon 
by the prosecution, and the explanations 
‘and defences put forwaid. by the two ap- 
pellants respectively. 

We do not think it necessary to deal 
in detail with the nume10us documents 
which have been referred to 1n this case 
This has been done at great length by 
the learned Magistrate who tried the case, 
and our attention has been drawn to them 
many times duung the hearing of the 
appeal by the learned Counsel and the 
learned Vakil, who appeared for the 
appellants, and the learned Advocate- 
General on behalf of the Crown 

On the 2nd November 1917, Waite was 
appointed Deputy Contioller of Inspec- 
tion ın connection with the Munitions 
Board at Calcutta 

Hos duties weie to assist the Controller 
of Munitions at Calcutta, to apply an 
independent checkon the quality of stores 
and materials procured under the Muni- 
tions Board's orders for various intending 
officers and to scrutinize and advise on 

, the suitability of rates paid for them, 
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<. On the 2nd May 1918, in addition to the 
other duties, he was &ppointed purchas- 
ing officer as 1egards oils and. manufac- 
tured metals In such capacity 1t was his 
duty, on receiving an indent from the 
Indian Munitions Board, Simla, to pur- 
chase the materials required. It was his 
duty-to' get the materials at the cheapest 
rate possible, as long as they were in: ac- 
cordance with the indent or specification 

If firms asked too high a price it was 
open to Waite to ask the Controller to 
commandeer the materials, the price to 
be settled later by arbitration. . 
. Waite went on leave on 23rd January. 
1919 and his service under the Muni- 
tions Board terminated on o1 about 23rd 
February 1919 

Michael was alleged to be a broker. 
Fiom the evidence it appears that he 
was on intimate terms with Waite, he 
was frequently, almost daily, in Waite's 
office, and sometimes was seen at Wates 
house. It was Michael who negotiated 
the business with which this case is con- 
cerned, all the orders'from the Munitions 
Board having passed through Michael. 
He was also frequently in the office of 
Messrs Spalding & Oo, and he was 
largely interested in the transactions 
which took place between the Munitions 
Board and Spalding & Oo. 

The total value of the orders given to 
Spalding & Co, was a httle less than three 
lakhs and Michael's bills, according to 
his own statement, for excess rates and 
commission, amounted to no less than 
Rs. 49,777 We aie satisfied on the evi- 
dence that in the transactions in question 
the position of Michael cannot be coriect- 
ly descitbed as that of a mere broker. 
The pait taken by him in: the various 
transactions will be dealt with when they 
are separately considered. 

Bihnghurst wasa member and head 
of the fim of Messrs, Spalding & Co., 
and ıt was through the insti umentality of 
Michael that the firm obtained orders to 
the extent of about Rs thiee lakhs from 
the Munitions Board, which orders were 
given by Waite 

The first order in point of date was 
given to Spalding & Oo, on the 15th June 
1918, for 600 gallons of raw linseed oil 
and 1,000 gallons of double boiled linseed 
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oi. Onthe day prior to that, viz, on 
the 14th June 1818, an agreement vas en- 
tered into between Spalding & Co and 
Michael to the following effect:—  . 
Letter, dated 14th June 1918, from 

Messrs, Spalding & Co. to Mr, Michael,- 

"Dear Bir. 

“We confirm the arrangements made 
with you to-day and agreed upon, wherehy 
we appoint you exclusively to represent 
‘us for the sale of boiled and raw linseed 
oils for which we have the sole selling 
rights, and also for the sale of varnishes 
and bithulithic paint manufactured by 
usand for any other paints, varnishes, 
and oils that we may be interested in 
hereafter upon the following terms — 

“J That we agree to pay you a com- 
mission of l percent on orders for lın- 
seed oils on prices as per list handed you. 

"2. We agree to pay you a commis- 
Bion of 24 (two and-a-ha 1 cent. on 
‘all orders for varnishes and bithulithic 
paints on prices as per list handed you. 
‘That we agree to pay you the above com- 
‘missions on all repeat orders for linseed 
oils, varnishes, end paints directly or 
indirectly received by us. 

“3. at we further agree to pay you 
in addition to the commussions, as atate 
above on linseed oils, varnishes, and 
bithulithie paints any extra amount you 
may fix with the buyer and consumers on 
the prices quoted to you by us as per list. 
. "4, That all orders to be secured in 
the name of the firm of Messrs. Spalding 
& Co. , 

“5, That the agreement stands good 
for a period of 12 months from’ date ' pro- 
vided we get reasonable orders ' 

“6. In the event should you be unable 
to secure orders owing to illness or any 
other unforeseen circumstances, this 
agreement becomes null and void, but you 
shall continue to 1ecelve your commission 
and excess prices on all repeat orders. 

“Yours faithfully, 
` £ “SPALDING & Co.". 

It was urged on behalf of the 'prosecu- 
tion that there was no evidence to- show 
that Messrs Spalding & Co. had any sole 
selling rights in‘respect of any linseed 
oils, and it was to be noted that the agree- 
ment referred not only to linseed ols but 
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` "oils that Bpalding & Co. might thereafter 


be interested in. i 

. It 18 not unreasonable to infer from 
this, as`was urged by the prosecution, 
that Michael must have been in communi-. 


‘eation with Waite before the date of the 


ment, inasmuch as on the 15th June 
1918, in'addition to the two orders already 
‘mentioned -Mesas Spalding & Oo. ob- 
tained orders from the Munitions Board 
for 50 gallons raw linseed. oil, 80 
gallons double boiled linseed oil, and 600 
gallons Copal varnish 
On the 17th June’ 1918 Waite received 
an.indent dated the 12th June 1918, from 
the Indian Munitions Board, Simla, for 
150 tons of oil, lingeed, genuine boiled. 
It was marked " Very urgent" The- oil 
was to be shipped to the Deputy :Con- 
troller. Transit for Munitions Board, 


Bombay. .On the 20th June 1918 Waite - 


gave an-order for 50 tons of the oil to 
Messrs. Spalding -& Co. at the rate of ' 
Rs, 3-12-0-per gallon and with a note in 
“ cask of 49 gallons.” 


A suggestion apparently was made on 
‘behalf of the defence in the Frial Court: 
that the words “in cask of 40 .gallons” 
‘vere not in the order when it was sent 
to Spalding and Co. and that they had 
been added after the documents were 
seized by the Police in ordér to support 
the case for the prosecution. 


' The evidence of J. N. Bhattacharjee, in 
our judgment, shows that the suggestion 
is without foundation, and that the 
words were placed on the order by him, 
at ‘the time the order was, given and in > 
consequence of the note appearing on Ex- 
hibit 42 >. 

On the 27th June 1918 a further order 
of 100 tons of linseed oil was given by 
Waite to Messrs Spalding & Co, at the 
same rate, Rs, 3-12-0 per gallon. 

- Meeme Braiding and Co. had to pur- 
chase the o1l in order tocomply with these 
ot six consignments 
ofoil from the firm of Mohin & Co. rangin 

from the 2nd July 1918 to 12th July 1918, 
The.remainder of the oil was purchased 
from Messrs. Birla Brothers, the deliveries 
ranging from 4th July. 1918 to 5th Sep- 
tember 1918. Spalding & Co; paid for 
ihe, ou, purchased by” them.at a rate-leas 
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‘than Re. 3-19-0, viz., at about Rs, 3-8-0 or 
Rs, 3-8-9, 


The net amount of oil received by 
Spalding & Co, and paid for by Spalding 


& Oo, was 32,038 gallons or 32,020, it is . 


not quite clear which is the correct figure, 
The oil was delivered in cask by Mohin 
& Co. and Birla Brothers direct to the 
Railway in’ Calcutta for transit to Bom- 


bay. 

< Spalding & Co. presented bills to the 
Munitions Board in Calcutta in respect of 
this soil for 39,975 gallons, In other 
words, taking the measure of about 9 
tba. to the on; which was the rate at 
which Spalding & Oo. purchased from 
Mohin Co. and Birla Brothers, they 
charged the Munitions Board for about 
7,837 gallons of oil more than they pur- 
chased from Mohin & Co. and Birla 
Brothers. It is to be noted that this extra 
charge was made in respect af the identi- 
enl casks of oil delivered by Spalding & 
Co.'s'gellers to the Railway in Calcutta for 
transit to Bombay. 

The prosecution case is that Spalding 
& Co. took the gross weight of the casks 
and the oil, reduced such gross weight to 
lbs, and then divided the total number 
of tba, by 9; and thereby ascertained the 
number of gallons. The prosecution 
urged that'by so doing Spalding & Co. 
were charging the Munitions Board for 
7,937 gallons of oil which they had not 
delivered, and that such additional weight 
was represented by theweight of the casks 
for which Spalding & Co. charged, asif it 
were oil. 

It'was pointed out by the prosecution 
that ifthe gross weight of the various 
. consignments is divided by 9, the result- 
ant: in gallons is the same as the number 
of ons charged for hy Spalding & Co, 
in their bills with a variation of a fraction 
in some instances. 

The defence of Billinghurst in this re- 
spect is that Messrs. Spalding 4 Co, did, 
not charge for the weight of the casks at 
the price of oll. It was stated that the 
number of gallons in each bill presented 
by Spalding & Co was ascertained by 
taking the gallon to represent 74Ibs, and 
not 9 Iba. or thereabouts, It was con- 
tended that this measure was known in 
Calcutta, and that although Spalding & 
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Co. bought the oil, at the rate of about 
9 tbs. to the gallon, they «vere entitled to 
sell at the iate of 73 Ibs tothe gallon, 
Ca Spalding & Oo. were to 
take the risk of the oil in transit to 
Bombay. fi 

In support of Billinghurst's case in this 
respect some documents which have been 
called EEEE were put in on behalf of , 
Billinghurst at thé trial for the pur 
of showing how the number of gallons' 
charged for was ascertained, The docu- 
ments were put in cross-examination by 
the learned Oounsel for Billinghurst to 
a witness Ashutosh Dutt, who had beenan 
Accountant in the firm of Messrs. Spalding 
& Oo. They were not found by the Police 


-when the search for documents was made 


at Spalding & Co.'s premises, 

It &ppeared from Dutt's evidence that 
when Spalding & Co, were purchasing oil 
from Mohin Co. and Birla Brothers, 
one of Spalding & Co.'s sircars used to be 
present at the weighing. He used to 

ring the difference of the tare weight on 
slips of paper and before bills were made 
out calcultation used to be made on 
sheets of paper. The slips were alleged 
to represent the actual weight of the 
casks before they were filled with oil and 
the calculations were alleged to have 
been- made in the handwriting of a lady 
typist, Neither the sirear nor the typist . 
.was called as a witness by the defence, 


- Ashutosh Dutt, however, said he had no 


doubt that the slips were brought to 
him by the sircar and he knew the hand- 
writing of the lady typist. 

The learned .Magistrate came to the 
conclusion that the documents marked 
EEEE were not genuine and were fab- 
ricated' for the purpose of the defence, He 
gave his reasons in full and we need not 
repeat them here 

he evidence of the witness Ashutosh 
Dutt was descrjbedas untrustworthy both 
by the learned Advocate-General and by 
the learned Vakil for Michael and in 
our judgment there are some valid reasons 
for that conclusion. : 

Mohin & Co.'s bills were not produced 
but Messrs. Birla Brothers in delivering 
the accounts to Spalding & Co. deduct- 
ed the tare weight of the casks, the tare 
weight being given on each bill. Spald, 


Vol, 82] 
BILLINGHURST V, EMPBROR, 


ing & Co. accepted these tare weights 
as correct, Yetit 18 to be noticed that 
in the calculations ¢nd documents known 
as the EEEE, Spalding & Co. allowed 
for the tare weight of the ofsks in every 
instance less than the tare weights 
given by Birla Brothers. Birla Brothers’ 
tare weighta were arrived at by weigh- 
ing the casks before thev were filled 
with oil, and it i8 not reasonable to 
suppose that they would allow Spalding 
& Co, more than the actual tare weight. 


Tt is, therefore, surprising to find, that ' 


in the calculations EEEE, Spalding & 
Co. give the tare weights in all cases 
as less than those given by Birla Brothers, 
If this matter had been an honest and 
straightforward transaction and if Billing- 
hurst honestly thought they were en- 
titled to charge the Munitions Board at 
the rate of 74 lbs. per. gallon instead of 
about 9 ths, per gallon, we are ata, loss 
to understand why Spalding & Oo. did 
not take net weights of oil given by Birle 


Brothers arrived at after the deduction of: 


the tare weights and divide the net weight 
by 7} in order to obtain the number of 
gallons. 

If the matter was an ordinary busi- 
ness transaction there does not seem to 
have been any good or valid reason or 
necessity for the elaborate calculations 
contained in the Exhibit EEEE But 
apart from this, we are of opinion that 
these documents contain in themselves 
evidence (a3 was pointed out by the 
learned Advocate-General) which goes to 
show that they were not genuine docu- 
ments. 

: We, therefore, come to the conclusion 
that they were made for the purpose of 
the defence in this case 

In this connection it is necessary to 
notice an argument put forward by the 
learned, Counsel for Billinghurst; he 


argued that if we come to the conclusion , 


that the Exhibits EEEE were not 
genuine documents, the Oourt should 
still hold on the evidence that Billing- 
hurat was nob aware of the extra number 
of gallons charged for;and was innocent 
of any misrepresentation. 

It is difficult to follow the argument; 
for if Billinghurst was in fact innocent 
of any musrepresentation, as alleged, we 
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do not understand why it was thought 
neceasary to put forward documents which 
were mot genuine, to support the method 
upon which, it was alleged, the bills were 
made out, |, 

In our judgment the reason alleged, 
ior Spalding & Co. selling at the rate 
of. 7} lbs. to the gallon, when they 
bought at the rate of about 9 Ibs to 
the gallon, viz, ‘that Spalding & Co. 
were to take’ the risk of transit to 
Bombay, has no substance in it. 

The 93 bills in respect ofthe supply 
of linseed oil were signed in the name 
of Spalding '& Co. by Billinghurst and 
were subinitted by Spalding & Co. to 
Waite. The first^twelve bills were sent 
direct by Waiteto the Deputy Controller 
of War Accounts oe Branch), 
Simla, the remainder were forwarded 
by ‘Waite to Simla through the Deputy 
Controller of: War Accounts (Munitions 


Branch), Calcutta. 


Inasmuch as the order for the linseed oil 
was placed before the lst August 1918, 


“these bills were passed on by -the 


Deputy “Controller, War Accounts, Oal- 
cutta, without any audit or check in 
necordance with thepractice then prevail- 
ingas to orders placed before August 1918. 

In the office of the Deputy Controller 
of War -Aecounts, Simla, the audit 
officers passed the bills, the evidence of 
J. P. Dutt being that his only concern 
was to see that the bills were duly 
countereigned by the purchasing officer, 
who in.this case was Waite, and that 
ihev were arithmetically correct. fits 48 

The audit officers being thus satisfied , 
endorsed the bills and passed the amounts 
of the bills and another officer relying 
on the audit officer's endorsement, drew 
cheques for the bills The bills were 
paid before the duplicate bills were 
received from Bombay. 

It was urged on behalf of the. appel- 
lants that the authorities at Bombay 
must have realized that the casks con- 
tained about 50 gallons each, according 
to the bills, which showed that the 
gallon must have been taken to be 7415s. 
and that they accepted these as & correct 
rate. ; 

Weare not prepared to accept 'this 


suggestion, The evidenqa shows that ` 
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the Bombay authorities did not check 
the contents of the bamels, nor did they 
-weigh them, unless there was something 
out of the ordinary, such as bad leakage 

Ordinarily the barrels were not 
weighed before being put into the ship, 
if there was no leakage’ 

If there was a leakage they checked 
the portion of the consignmentin which 
the leakage occurred and in respect of 
the leakage only the weight 
fThe goods were checked as regards 
number of packages with the Railway 


Receipts and vouchers. In view of this | 


evidence, ıt is not possible to hold 
that the authorities at Bombay accepted 
the weight of the oil as correct 

There are two entiies in Spalding & 
Oo's journal showing how the profits 
made in respect of the 23 bills for linseed 
oil were dealt with , 

The first entry under date 29th 
, October was cancelled and another entry 
under the same date appears’ on a gub- 
sequent page after ‘another entry dated 
,l3th November . i 


"being 23 bills made, out’ by: 
Michael" and "now considered as part 


‘October 20ta — ; ' 
Stock purchase unt Dr 24 ' 
To P Michael commission'account 81 
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The second entry contains , the words ' 


[1994 


' of profite" which werenotin theflrstentry. 


Ashutosh Dutt said in his evidence 
that both entries were made by him 
and that the second entry [Exhibit 85 
(3)] was made by him because Michael 
asked him to write the entry 

Michael now disputes this: but he 
does not seem to have disputed it at 
the trial. 

We do not understand, however, why 
Michael should be anxious to have it 
noted in the journal of Spalding & Co, 
that he had made out the bills. 

The entry “now considered as part 
of piofits” is applied to the “difference 
iealized on excess measurement” and it 
is 1elied upon as supporting Michael's 
case that he was not aware of the excess 
measurement being made by Messrs. 
Spalding & Co. until ‘after the bills 
were sent to Waite by Spalding & 
Co and that when he did ascertain this 
he claimed half the difference realized 
by 1eason of the excess measurement 

The entry is to this effect — 

[Exhibit 85 (83)—Entry ın Exhibit 85 ] 

Entry in Spalding's Journal page 29. 

Journal entries 1918. 


Ra a P Ra a P 
10,053 1 101 
xy 10,953 1 10! 


For statement of linseed oil supplied to Indian Munitiong Board as 
per bills Nos 108 to 117, 121, 125 and 129 to 137 bemg 23 bills 


made out by Mr Michael for as undei — 


Tatal amount billed on 39,075 7/12 gallona 
Total paid for purchasing 32,020! gallons 


Hence difference realised on excess measmement between 39,075'7/12 


nnd 32,029; gnllons now considered as part of profits ns per his 


alntement, dated lst Octobea 1918 


30,008 4 N 





Less amount of excess 1ntes cradited ns per his statements, dated 


9th Octobe: 1918, up to 12th September 1918, nnd B 137 


Amount of commiasion on same 


This ig the toial amount fo. eommission and tates n 


Then leaves n balance of 


Lem amount payable to him ns minnged na per his statement, dated 


9th October 1918. .. 1 


Half of which 1s to be his share now Lransferred to his credit ng pei 


his statement, dated 9th Octohei 1918 re 
October 29th— 
Stock purchase account Dr 24. 
To P Michael commuasion n2count 81 


For amount Ra 1,500 debited to former necount in mda to adjust 


8,073, 0 
1/589 ` 0 
1 
3 


10,262 

90,406 

je ..2 0 44007 
Rs 21,06 

.. 10,053 

" .. 450 00 


^ 


14,500 0 D 


the latter account as per ate given in Mr. Michael's stute 


ment, dated Ith October 1918, 
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These entries show that in respect of 
the limseed oil fransaction Michael was 
either paid or credited with Rs 8,673-0-3 
in respect of the extra price which he 
obtained from the Munitions Board. ' 

He obtained Rs 1,589-0-9 for commia- 
sion, Rs, 4,500 as per his statement of 
9th October 1918, and Rs 10,953-1-103, 
which represented his half share of the 
difference realized by reason of excess 
measurement or a total of about 
Rs 25,715 

The statement of 9th October 1918, 
referred to, has not been produced and no 
explanation has been given in respect of 
what the Ra. 4,500 was recognised as pay- 
able to him Spalding & Co, received 
in respect of these transactions a com- 
mission from the sellers of the, oil and 
half the excess profits realized in respect 
of the excess measurement 


Michael gave a receipt on the 6th Sep- 
tember 1918 to Spalding -& Oo for 
Rs, 10,000, bemg payment in part, mz, 
about 75 per cent of his share of the 
excess profit as arranged on linseed oil 
supplied to the Indian Munitions Board 
exclusive of the excess rate of three ennas 
three pies per gallon and commussion 
of one per cent, due and, payable to 
him 


It was pointed out on behalf of the pro- 
secution that this receipt of 6th Sep- 
tember 1918, was given at or about the 
time of the last delivery of linseed oil 
in respect of the 150 tons and a consider- 
able time before the Government of 
India made the final payment and that 
Michael then Knew how much he was 
entitled to in respect of the excess profits 
by reason of the difference in measure- 
ment, inasmuch as, on the figures being 
ascertained, 1t appears that Rs 10,000 
was only Rs 143 less than 75 per cent, 
of Michael's share, 


Another receipt, dated the 19th 
December 1918, for Rs, 9,500, was given 
by Michael to Spalding & Co being 
‘further payment on account of certain 
bills for commission, difference in rates, 
and division of excess profits on` double 
boiled linseed’ oil as per statement, and 
this was debited to his account and paid 
by cheque, ` 
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This transaction, even when considered 
by itself, 18 an extraordinary one’ and 
having regaid to the above-mentioned 
facts, it is not possible to accept the 
suggestion put forward by Michael that 
he was a mere broker, and that the 
sums which he received were in respect 
of the services which he rendered as 
broker. 

It is true that Ashutosh Dutt said that 
he posted these entries to the: credit of 
Michael's "Commission Account "—which 
apparently is correct, inasmuch “as the 
account to which these sums were 
credited was called “Oommission Ac- 
count" 

In this case, however, the name under 
which thé account was carried, conveys 
little indication of’ the real character of 
the transaction. 

The question inevitably arises ‘why 

Spalding & Co were willing to pay such 
large sums to Michaelin respect of the 
transaction of hnsged oil No broker in 
the ordinaiy sense could possibly be èn- 
titled to such remuneration he received 
1 per cent “commission, but over and 
above that commission he was allowed 
to receive the sum 1ealized by the differ- 
ence ‘between the price “quoted by 
Spalding & Co and the price paid by the 
Munitions Bomid for the oil and half 
the excess profits realized by the diffei- 
ence in measurement In addition to 
these sums, the amount of Rs 4,500,.in . 
iespect of which no explanation is forth- ' 
coming, was either, paid or credited 
tolum The allegation of the prosecution 
is that this can only be explained by 
the fact that Michael was as much a 
principal as Billinghurst. 
. The prosecution further point tor the 
fact that Michael took part in the correc- 
tion of some of the bills which wêre 
initialled by him, that he was constantly 
in Spalding & Co's office, and that in 
other transactions he had taken an active 
part in Spalding & Co's business; as 
for instance, the water-soluble oil case 
in which Michael hed arranged with 
Grandage, Moir & Co., for the supply of 
50 gallons of water-soluble oil to Spald- 
ing & Oo. 

We aie satisfied ‘that Michael‘ was not 
&mere broker but that he’ was acting 
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with Billinghurst and that he knew as 
much as, if not more, than Billinghurst 
as to the details and nature of the trans- 
action in linseed oil, , 

There was no evidence-of any of the 
money received by Michael in respect 
of this linseed oil transaction passin 
into the hands of Waite; and the learne 
Advocate-General admitted that if the 
case of linseed oil stood by itself it 
would not be sufficient to prove that 
Waite was involved in the conspiracy 
alleged by the prosecution, though he 
argued there was much ground for 
suspicion, having regard to Michael's 
intimacy with Waite, the large sums of 
money received by or credited to Michael, 

“and the entire absence of explanation as 
to the reason why the Rs. 4,500 was paid 
to Michael, the suggestion being that 
some of the money must have been paid 
to Waite. f : 

The evidence, however, goes to show 
that the checking of the bills in Waite's 
office was of a meagre kind. z 

The Accountant merely took the figures 
from the bill, satisfied himself that the 
rate was correct and then multiplied 
the number of gallons given in the bills 
by the rate and saw that the ‘arith- 
metical calculation in the bills was 
correct. 

The billa were then laid before Waite 
for signature and he signed them and 
the forwarding letter as well, relying on 
the clerks who placed them before him, 
and without making any calculation or 
check on his own account. 

If the bills had been checked in Waite's 

. office in & proper way, especially having 
regard to the note on the order that the 
casks were to be 40 gallons, the real 
nature of the transaction would probably 
have been discovered. There is, how- 
ever, no evidence that they were properly 
checked and we agree, therefore, with 
the learned Advocate-General that, if the 
linseed oil case stood by itself, it would 
not be sufficient to prove that Waite was 
involved in the alleged conspiracy. 

Turpentine —As regards the turpentine 
transaction, on the 26th June 1918, the 
Board of Munitions at Simla despatched 
a telegram in the following terms which 
was recejyed hy the Controller of Muni- 
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tions, ' Calcutta, on the 27th June and 
referred to Waite as Deputy Controller, 
Inspection, “for favour "of disposal and 
report within 10 days" :— 

“Require 5,000 gallons genuine tur- 
pentine What quantity can you obtain 
and at what price? Also say whether’ 
Indian or imported. Must know rate, 
Difficulty in obtaining full requirements 
from Forest Department.” 

Then follows, in the official file, a note 
in' Waite's handwriting of quotations 
given to him by Mr. Pratt, a dealer in the 
article :— 2 

"Ameriean, 200 gallons, 
cages)—per case Hs, 50; Rs, 
gallon. ` f 

Governmeht, 25 to 30 gallons—Rs, 26 
per 5 gallon drum. 

Yellow, No. 1, containing 250 gallons— 
5 gallon drum at Rs, 4-12-0 per gallon 

Habhock’s 500 callis 13-12-0 
per gallon ” 

There is also a note in Stoddart’s hand- 
writing of Messrs. Spalding & Oo's, 


price (20 
5 per 


quotation :—- 
; Rs. 
“ Black Japan, as per specifi- 
cation sent (2,500 gallons) . 20 
Turpentine, Java, No 1 (5,000 
to 10,000 gallons 9 
Turpentine, Java, No. 2 (5,000 
' to 10,000 gallons) B 8 
Turpentine, special, imported, 
2,000 gallons 13 


Immediate delivery." 

On lst July, Waite telegraphed to 
Simla, Spalding &' Co's quotations for 
Java, Nos. 1 reki 2, and Special American 
(2,000 gallons at Rs. 13). He also men- 
tioned Pratt's quotation for Habbock's 
No. l. Simla inquired whether he con- 
sidered Java, No. 2, quite suitable and 
suggested that he should consult Director 
of Ordinance Factories. Waite or 
Stoddart, the latter being Waite's personal 
assistant, and under his immediate orders 
then telephoned to Spalding &. Oo. for 
samples and received three bottles of Java, 
No 1, Java No.2 and best American. 
These, were sent to the Direotor who, 
replied on 6th August that Java, No. 1 and 
No-2-were not correct to specification 
and that the American sample was correct. 
Copies of the Director's letter were sent 
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to Spalding & Co. and Pratt with an in- 
quiry as to the quantity of turpentine 
available in stock. There is a reply from 
Pratt, dated 28rd August, stating that 
he could supply immediately 20 cases 
American fenore and 2,500 gallons in 
November. It will be remembered that 
the price given, by Pratt to Waite for 


American turpentine was Rs. 5a gallon.’ 


Thereis no reply from Spalding & Co. 
on the record and no further reference was 
made by Waite to Simla His next step, 
taken on the 318t August, was to place an 
order with Spalding & Co. for 3,500 
gallons at Rs. 13a gallon to be delivered 
at once 

It is not clear why he ordered that 
quantity. The original inquiry from 
Simla mentioned 5,000 gallons. In ais 
own telegram to Simla he had given the 
quantity of American turpentine available 
ng 2,000 gallons. We can only suppose 
that .the order was the result of personal 
communications between Waite and 
Michael. ; 

Itis now, however, clear beyond dis- 
pute that Spalding & Co. could have had 
nothing approaching 3,500 gallons avail- 
able“ for immediate delivery at the time, 
, In any case, Waite's action was precipitate 
to the point of recklessness and it is diffi- 
cult to accept the suggestion that he was 
under & double mis-apprehension both as 
to Spalding & Co's. ability to supply so 
large a quantity and as to the instructions 
which ho had received from Simla. Simla 
had in fuet given him no final instructions 
to buy turpentine and in thestate of the 
market ought to have had the opportunity 
ofconsidering Pratt's offer of 2,500 gallon 
in November at Rs. 5 a gallon. 

Having secured this order, on the 3rd 
September, Spalding & Co., ix a letter to 
Michaél, confirmed their quotations to 
him for the supply of turpentine to Muni- 
tions. "Any rate," they added, "that 
you have quoted or may quote over and 
above the prices quoted you the excess or 
difference in rates are payable to you as 
remuneration forservicesrendered." The 
rate given to Michael for English or 
American turpentine was Rs, 8 per gallon. 

It may be assumed that in the usual 
course a copy of the order of 3lst August 
was sent to Simla and on the 12th Septem- 


| INDIAN CASES, 


B55 > 


ber Waite telegraphed!to Simla referring 
to the inquiry ot 26th June as “your 
telegraphic indent of 26th July (apparent- 
ly a mistake for June) for 5,000 gallons 
turpentine” and asking for despatching 
instructions, The Controller, Indian In- 
dents, replied py letter dated 17th Bep- 
tember, that “no further quantities are 
wanted, at present as arrangements have 
already been made to secure our require- 
ments from elsewhere." Waite did noth- 
ing on this letter. It is said that by the 
words “no further quantities” he under- 
stood Simla to mean that no more was 
required beyond the 3,500 gallons already 
ordered: But, if so, why' were no des- 
patching instructions given in respect of 
that quantity? After & delay of more 
than a month Waite again telegraphed 
to Simla referring to the telegraphic 
indent of 26th July (meaning June) 
and said that 3,500 gallons were “waiting 
despatching instructions," These words 
are misleading, In the order of 3lst 
August, Spalding & Co. had been direct- 
ed to deliver the turpentine to the 
Munitions Storea Depét at Narculdanga. 
Waite was moved to obtain despatching 
instructions not by Messrs. Spalding & Co 
but, in’ anticipation of delivery hy 
the depót, to which a copy of the order 
had been sent. Up to the 29th October 
not a single gallon of the turpentine had 
actually been delivered. On the 9th. 
November Simla replied through the 
post, merely enclosing a copy of their 
previous letter of 17th September. Then 
on the 15th November Waite wrote to 
Spalding & Co. and asked them to treat 
the order of 3lst: Augustas cancelled , 
Here again the suggestion can hardly 
be resisted that the delay which occurred 
after receipt of the Simla letter of 17th 
September was deliberate in order to giye 
Spalding & Oo. more time in “which to 
deliver the turpentine. The order was 
not cancelled till Waite felt that he could 
delay no longer. . 
, Spalding & Oo., however, did not accept 
the cancellation of the order. On the 
31st November, Michael calléd on Mr.. 
Peterson, then Controller of Munitions, 
who noted that he had told Spalüing &Co. 
"that they should reply to us stating 
that- they do not ses their-way to cancel 
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the contract and request us to take de- 
livery" He added “I think we will have 
to take the material. For the present 
their letter may be awaited.” | 

Spalding & Co 's letter 22nd November 
illustrates the firm's ‘methods, “Our 
‘Mr. Michael,” it says, "called on you 
yesterday and explained our position that 
we are unable to sell this stock, when 
you were good enough to inform him that 

ou wil stand by the order Kindly 
ls the letter cancelling the order with- 
drawn. We also await your instructions 
to deliver the «quantity ordered" Mr 
Peterson was thus asked to believe that 
the frm had the whole quantity ordered 
in stock But ıt was as true in the 
months of November and December 1918 
and January 1919, as at the time of the 
order that Messrs Spalding & Co. had 
nothing like 3,500 gallons available for 
delivery , d i 

Mr Peterson did not at once reply to 
Messrs. Spalding & Co's. letter Mr R. 
D. Bell, Controller of Ous and Paints, 
had been sent from Simla to inspect 
Waite's office. On the 28th November 
he recorded a note, to which both sides 
have referred, stating among other things 
that "tho rate Rs. 13‘per gallon charged 
by Spalding seems exorbitant” but that 
he did not see how the order could be 
cancelled. Acting on this note, Mr. Peter- 
son on the 29th November called on 
Waite for an explanation which was re- 
ceived later on on the 14th January.— 

At this stage of the negonations, Bil- 
linghuist, on behalf of Spalding & Oo. 
ad ed & letter, dated 16th December, 
to Michael which we had better give in 
full, as Billinghurt's learned Oounsel 
placed considerable reliance upon it’ on 
his chent's behalf. The letter runs — 

"l6th December 1918. 

"P H Micmangn, Esq, Oalcutta í 

"Dear B, 

"Against the Munitions Department 
order for 3,500 gallons’ of turpentine 
which was puichased and which we 
delayed sending on your advice till the 
full consignment had been collected and 
whichis now left in our hands owing 
to cancellation of order, we would- ask 
you what we are to do with: this large 
expensive stock on which heavy interest 
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charges are accruing, We understand that, 


while we quoted e you Rs. per 
gallon leaving us a bare 10 per: 
cent, difference to cover leakage, 
cartage and profit, you quoted, 


Rs. 13 per gallon to the Munitions De- 
Pere which extortionate price pro- 
ably caused the cancéllation of the 


‘ order, that is, while Messrs, Spalding & 


Co, would have cleared a legitimate 
profit of about Re. 0-8-0 to Re. 0-12-0 per 
gallon, you would have bled the de- 
partmemt to the tune of Rs, 5, and this 
without risk to yourself of any business 
losses As the appointed receiver of this 
firm I am naturally anxious to prevent 
any loss and, therefore, ask you what is 
to be done with this stock and write 


‘to you to learn if you have any pros- 


pects of selling this. 
“Yours faithfully, 
(Sd) Spatpina & Oo.” 


Learned Counsel argued that this 
letter showed that Billmghurat was not 
responsible for any guilty dealings 
Michael may have had with Waite. But 
in the first place the letter is not in- 
genuous, As it begi and ends, it 
merely follows the line which had been 
taken at and after Michael's interview 
with Mr. Peterson on the 21st Novem- 
ber and regard being had to Michael's 
relations with Spalding & Co. we cannot 
suppose that it was not as well known 
to him as it was to Billinghurst that 
the full consignment h not been 
collected Then as to the prite, Spald- 
ing & Oo had adopted the price quoted 
by Michael to Waite and the letter 
shows that they knew perfectly well that 
the department was being bled. We re- 
gard the letter merely as a hint to 
Michael that he was to do his best to 
obtain the restoration of the order on 
the-lnes already agreed upon between 
him and the firm, We may add that 
the, exhibit 18 not the original letter 
but the copy taken from Spalding & Co's 

ress copy book. No answer to the 
etter’ from Michael is forthoming. 

“On the 9th January Spalding & Co, 


‘wrote again to Mr Peterson: “We beg 


to inform you” they said, “that stor- 
age! charges and interest on the above’ 
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(the 3,500 gallons) are accumulating. Wa 
were asked to store the turpentine on 
your account in September last as thers 
was no accommodation at Narculdanga 
Depôt pending despatching instructions, 
We regret we cannot undertake any 
further responsibility as we are unable 
to insure the goods; moreover, we aie 
Suffering*loss on account of interest 
on heavy outlay of capital; and cannot 
continue 16 any longer," They were bold 
enough to continues “We have, there- 
fore, to request you to arrange to store 
it elsewhere, and release the space for 
our own use which we are in urgent 
need of.” 

Waite’s explaination was, aswe have 
said, received on 14th January. As re- 
gards the giving of the order of 31st 
August and the price a d to, the ex- 
planation, in view of the facts, is 
insufficient and unconvincing, But in 
bis concluding paragraph, Waite said 
this: "Tf the Controller: desires that 
the order should -be cancelled on the 
firm, there should, in my opinion, bero 
difficulty. As the firm did not’ make 
any attempt at delivering the turpentine. 
I am rather: inclined to stand by my 
letter of cancellation owing to the 
reason of their failure or non-compliance 
of the order.” Waite must, therefore, be 
acquitted of being a party to the re- 
presentation made by Spalding & Co. 
40 procure the withdra of the lettar 
.of cancellantion. It must be remember- 
ed that Waite's conduct of his offize 
had come under examination and it 
was incumbent on him at this stage to 
be circumspect. The main question, 
moreover, is not whether the re-instate- 
ment was procured by mis-representa- 
tion but whether the original order was 
‘or was not collusive and dishonest, 

Mr. Peterson then had before him 
Mr. Bell's opinion and Waite's explana- 
tion, Neither Mr Bell nor Mr. Peterscn, 
however, was, aware of the arrange- 
ment under which Michael was ‘to 
receive Rs 5 on-every gallon of tur- 
pentine sold to Munitions, so that Spald- 
ing & Co, must have ected to make 
a profit on their share of Rs. 8a gallon. 
Mr. Peterson may, perhaps, have' noticed 
that Waite’s statement that Spalding 
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& Co. Had mad’ no attempt at' deliver- 
ing the turpentine was inconsistent with 
_ the case they were making that they 
had beeti asked to store the 
ntine, On the 15th January he 
,replied:to Spalding & Co's. letters of 
22nd November and 9th January in a 
letter from which the following para- 
graphs are taken.— 

" 2. If you can prove to me that 
you have contraéted for the- supply of 
this turpentine on our account before re- 
ceipt of Mr. Waite's letter No. 5535-P 
7-292, dated the 15th November 1918, . 
can & the order, I should be. ob- 
liged if you send your: representative 
b ae with the papers giving evidence 
0 ^ 


“3., You state in your letter, dated: 
the 9th January, that you were requested 
to store the turpentine on dur account 
in. September last, pending des atching 
instructions. I should be obliged if 
you would let me know whether this 
was a verbal arrangement or whether 
you have any document to. this effect 
as the order for supply was, for imme- 
diate supply and was not apparently 
.complied with, . 

"4. If you can, satisfy me on the 
above poante, I'am prepared to take 


delivery of the turpentine in accordance 
_ with the order," 


On the same date, 13th : January, 
Mr. Peterson worte to Simla that- he 
had been endeavouring to cancel’ the 
turpentine order but was doubtful whe- 
ther he would be able to do so as the 
firm insisted on delivery being taken. 

On the 29th January Spalding & Co. 
‘replied in a letter of some len head- 
ed "withont prejudice" in the course 
of which they said: 

"On the Ist September we received 
Deputy Controller, Inspection, Demand 
No. 3379-P—292, dated 3let August 1918, 
for 3,500 gallons of turpentine About 
the 9th September our Mr. Michael ap- 
proached the Deputy Controller, Inspec- 
tion, for instructious for makmg the 
cases which had been omitted on the 
order, when he was asked to await his 
instructions which would be given in 
a few days, . 4 ‘ 
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"A week later, we again asked for 
instructions to mark the packages to en- 
able! us to proceed 
when we were informed notto deliver 
the turpentine at Narculdanga, as there 
_ was noroom to store combusitible goods 
under cover, all the space there 
‘urgently required for other valuable 
stores, and we were instructed to store 


the turpentine until we received 
despatching orders. 
"Our ‘representative informed the 


Deputy Controller, Inspection, that we 
would store the turpentine, but we could 
not accept any responsibility for dama- 
ges or loss by fire, and at the same 
time we would charge a nominal rent 
for storage, this was accepted by the 
Deputy Controller, Inspection, which 
we had confirmed, vide our letter, dated 
18th September 1918. ; 

"Since then we did not trouble the 
Deputy Controller, Inspection, any fur- 
ther and awaited his instructions for des- 
patching On 17th-November last we re- 
ceived Deputy Controller, Inspection, 
letter No. 5535-P—292, dated the 15th, 
which was most surprising and inexpli- 
cable io us. At that time our 
Mr. Michael, who had this matter in his 
hands was away at Simla and on his 
return he called on the Deputy Con- 
troller, Inspection, when he was in- 


formed that he was ill, not attending, 


office, Mr., Michael then called on your 
goodself and explained the position when 
you assured him that you would stand by 
the order 

“Under the circumstances you will 
see that there was no delay or want 
of attention on our part; we had to 
‘the best of our endeavours and at a 
Joss of interest on the outlay, gone 
much out of our way to assist 
the Deputy Controller, Inspection, in 
agreeing to store the turpentine and it 
is matter of deep regret to us that 
we should now be placed in such a 
position, which we least expected, 
more particularly in view of the fact 
that on all. occasions we were very 
prompt in supplying and despatching 
all indents placed with us. . 

"We request that you will be good 
enough to take delivery ofthe tnrpen- 
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ing: 


.8 gallons 
gallons en the 14th March 1919, 


1 
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tine , without further “delay, as it is: 
impossible for us to suffer the loss, 
of interest and rune any further risks. 
You are, no doubt, aware that the' 
bank rate of interest has increased and 
our losgin this direction alone will. be 
great. ' 

“As regards your request to produce the, 
correspondence in connection with this, . 
order, we shall be glad to comply with 
same if you will kindly appoint a day 
when it will be convenient for you to see 
them”. 

The comments wehave already made 
apply to this letter for which Billing- 
hurst was undoubtedly responsible It 
is only necessary to add as regards 
the reference toa letter of 18th Sep- 
tember, that no such letter is forth- 


coming and there is no copy of it 
in FREUNDE & Co's. Tess copy 
book . Peterson has left Calcutta 


and has uot been called as a witness. 
There 1s no evidence that he accepted 
Spalding & Oo.’s offer to show him 
their correspondence or that he made 
any further enquiry. Spalding & Co.'s 
reiterated statements that ey had 
been storing the turpentine, which we 
regard as wholly false, were certainly 
culated to mislead ; . 


' On the 11th February, Mr, Peterson 
wrote to Bpaldmg  & Co., directing 
them to deliver the 3,500 gallo After 
test and inspection by the Deputy 
Controller, Oils and Paints. There was 
some further correspondence as to the 
samples which Spalding & Oo. sub- 
mitted. But in the result a sample 


was approved. Spalding  & o. 
delivered 3,499 gallons and their bills, 
dated 30th April 1919, for Rs. 45,487, 


signed by ‘Billinghurst in the name of 
Spalding & Co., was duly paid. 


lt must be emphasized that an ex- 


amination of Spalding & Co.'s books 


shows, and that it is not now denied, 
that the firm could never have supplied 
anything lke this quantity of turpen- 


tine from their own stock. Their books 


show that their stock increased from 
in June to 168 ons in 
November 1918, and dwindled to 90 


f 
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It is proved that of the 3,499 gallons 
ultimately supplied, 3,026 gallons were 
purchased from the Standard Oil Com- 
pany, on various dates, ranging from the 
l7th'to the 28th April, &t the rate of 
Rs. 34 per 5 gallon drum or just over 
Rs. 6-12-9 a gallon. ` 

Michael's share of the Rs. 45,487 paid 
to Spalding & Co. came to Rs. 17, 495 
for which he submitted a bill and receiv- 

.ed payment. 

As regards this transaction, we con- 
clude that when Waite sent a copy of 
his order of 31st August to Simla, he 
must be taken to have presented that 
he had done his duty and that the 
order was a proper order at a reason- 
able price. It may be that at the 
time there was'a scarcity ‘of turpen- 
tine with a.consequent riso in price, 
but it is evident that Spalding & 
Co. were in no position to fulfil the 
order till the market was replenished 
when the price would fall and in that 
state of things, the price charged was 

reposterous. ,No tenders were called 
or from such firms as-the Standard 
Oil Company and in the circumstances 
it is not surprising that the transac- 
tions seemed to the authorities to 
demand inquiry and examination. The 
whole of, the facts were nót then elicit- 

. Regard being had to the close re- 
latiass which existed between Waite 
and ‘Michael and to other facts which 
have now come to light, the transac- 
tion, even if it stood alone, would 
arouse a strong suspicion that an un- 
lawful agreement existed between Waite 

and Michael to which Billinghurst, on 
behalf of Spalding & Co, and 
possibly other members of the firm, 
were willing parties. But the transac- 
tion does not stand alone and it 
must be considered along with the 
other two transactions which are in ques- 
- tion. 

On the evidanco as a whole, we 
are forced to the conclusion that this 
was a dishonest transaction. In our 
opinion it was engineered by Michael 
in conspliacy with Waite and there is 
equally no doubt as to Bullinghurst's 
complicity. There is the arrangement 
between the frm ond. Michael ang 
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there is^the fact that Billinghurst was 
-Tesponsible for the letters ahd represen- 


‘tations by which the restoration of the 


order was induced., Michael was too 
closely associated with the firm to 
make it psum to accept the sug- 
gestion .that he acted independently 
and the undertaking involved in the 
acceptance of an order for the im-' 
mediate. delivery of 3,500 gallons could 
not have been honest. We must accept 
the conclusions arrived at-by.the learned 


Magistrate. . x 
Water-soluble 0i,—We turn to the 
transaction relating to water-soluble 
oi. The indent from Simla for this 
oilis dated 19th August, 1918,- and was 
registered im Waite’s office on the 23rd 
The indent was for 1,800 
gallons, 800 to be supplied at once 
and the remainder at the rate of 200 
-gallons a month. It appears that this. 


.oilis used in the Ichapur Rifle Factory 


in connection with machines for: the 
‘cutting of component parts of metal 
fittings and the indent stated in - its 
column 2 that the oil was required 
“for cutting compounds.”» In the same - 
column Waite was instructed that “parti- 
culars-of any substitute other than.those 
proposed should be communicated for 
acceptance before the order is placed" 
and that “samples should, be sent 
through the uperintendent, Rifle 
Factory, Ichapur.” Then still in the 
same column, thestatement is made that. 
“the Asiatic Petroleum Company has an 
oil and the Barma Oil Company 


a com- , 
position which is suitable”. It is clear 
that this oil and this composition .are 


referred to in the antecedent phrase 


‘ poromies of any substitute other than 


ose proposed. 

In the remarks column, opposite the 
entry in column 2 referring to the Asiatic 
and Burma: Companies, the - note 


occurs, 
“Sample is being sent Separately by 
parcel post registered.” It does not 
appear of what oil the sample consisted 
or what became of the sample, but it 
ie clear that Waite’s attention was ex- 
pressly drawn to tho fact that the 
Asiatic Petroleum Company had an oil. 
which was suitable, It is further.. bex 
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yond dispute that in August, 1018, the 
Company bad an ample and immedi- 
ately available stock of a water-soluble 
oil which they called "turnol" and 
which they were selling at Rs, 2-14 
a gallon. If Waite be credited with 
nothing more than ordinary intelligence, 
there.was no room for mistake òn his part. 
He had only to apply to the Company 
and he would have obtained at the price 
stated an oil which would have satisfied 
the urgent needs of the Ichapur Factory. 


He did not, however, take that simple 
course. In the first place, he was dila- 
tory, He did nothing till he received a 
ieminder from the Director of Ordinance 
Factories, Bengal, referring tothe Simla 
indent, upon which he noted that 
“samples of this and home oil have been 
promised by Spalding & Co." Then comes 
a letter, dated 20th September signed by 
P. H. Michael “for Spalding & Co." 
informing. Waite, that they were in a 
position to supply him with his require- 
ments and forwarding & sample in a pint 
bottle of an o1l which they were prepared 
. to deliver at Rs 12 per gallon packed 
in one gallon tins For the present we 
pass by the question of what oil the 
sample ‘consisted. 


On the same date, the 20th Lu 
Spalding & Co. wrote to Michael to con- 
firm their quotations to him “for water- 
soluble oil as per sample handed to 

ou for the Indian Munitions Board at 
. 8 per gallon packed in one-gallon 
tins." They continued “You are at 
liberty to cover yourself with any extra 
price. Such difference or excess price 
obtained by you will be payable to you 
as your remuneration for services 
rendered.” 
The sample in the pint bottle was sent 
on the 21st September, under Waute’s 

- order given on the 20th to the Ichapur 
Factory with a statement that it had 
ba: received from Messrs. Spalding 


Another reminder, dated 20th Septem- 
ber, this tıme from Simla, requesting the 
yery early supply and despatch of -the 
ee id not lead Waite to make 

er inquiries or change his line of 
conduct, 
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By, a letter, dated 5th October, th? 
Supermtendent informed Waite that th? 
sample had been "testéd and found suit” 
able" and asked him “to arrange for a 
supply ag soon as possible." On the lOth 
Oetober Spalding & Co. were informed 
by letter of the result of the test and 
that an order would be placed for the 
supply and that deliveries must be made 
immediately. Nevertheless, the formal 
order was not issued till the 23rd Octo- 
ber. The order was Tor, the immediate 
delivery of 1,800 gallons of “oil water— 
soluble as per sample approved" at the 
rate, including all charges, of .Rs. 12 per 
gallon By & foot-note Spalding & Co. 
were directed to despatch the oil direct 
to the Ichapur Factory. 

Thus there wasa delay of two months 
in placing an order which might have 
been: placed at once and much more 
advantageously if Waite had made 
proper inquiries in the quarters indicated 
on the face of the Government indent. i 

Learned Counsel for Billinghurst sug- 
gested that Waite was concerned to 
obtain “real” water-soluble oil But the 
term is merely descriptive. The evidence 
shows that there are various preparations 
in the market which come within the 
description. They d differ in their qualities 
and composition, some having a basis of 
vegetable oul and some a basis of mineral 
oil. Under his instructions it was Waaite's 
clear: duty to obtam as quickly and 
cheaply as possible an oil which’ would 
serve, the purposes of the. Ichapur 
Factory. It was mot a question of 
academic chemistry but a practical 

uestion and there is no room for doubt 
that the Asiatic Company's oil at 
Rs. 2-14-0 or Rs. 3 a gallon would have 
been avery much better bargain than 
the oil supplied by Spalding & Oo. at 
Ra. 12 a gallon. ' 

The delay dıd not end with the issue 
of the order of the 23rd October. 
Another reminder, dated 3lst October, 
was addressed to Waite by the Director 
of Ordinance Factores which led to 
Spalding & Co. being told that “if no 
intimation is received” of the despatch 
of the oil ordered, "before the 13th 
instant, the demand will be cancelled on. 
you.” This- letter bears date the l4th 
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“November, though the sentence: ‘quoted : 
shows that‘the draft must-have been 
pre ‘before the 13th. The office copy - 
exhibited is not intialled but as issued : 
the letter must have been signed by or 
| for Waite and a copy.:was sent to the 
Director. Replymg on the 15th Novem- 
ber Spalding .& Co. informed Waite 
that 240 . gallons of water-soluble ol had 
“been despatched on the: 14th’ ‘November 
and that they: expected to: forward the 
balance during the ensuing week Asa 
--matter,of fact the Railway. Receipt ehows 
‘that the first consignment of 6 ‘barrels 
was despatched on the 16th November. 
What appears‘is that when Spalding &. 
. Co. stated as far back as, the 20th 
September that they-were in a position 
ato supply water-soluble : oil, ‘they ` were 
promising more than they could then 
perform. 
Towards, the middle or "end of: October 
ythey. addressed some forty firms in Oal- 
cutta, pees Messrs. Shaw, .Wallace 
& Co., ( or the.Burmah Oil Com- 
-pany), Does. Kat & Gresham, and - 
the dato Di Petroleum Company asking : 
- for quotations. for.water-soluble oil. 
These inquiries were for the most part 
-infructuous and-at ‘the hearing cf the 
obtained -leave to prove a.letter, dated 
26th October, received from Mr. Edwin ' 
‘William Harlow of Messrs :QGuillanders, 


. Arbuthnot, & . Company, : the agents. of: 


‘the Asiatic Petroleum Company. | 
: Mr. ‘Harlow was‘accordingly , examined . 
in this Court. -He, proved his signature 
onthe letter which" stated: inability ^to 
supply -the~,quotations asked for. ‘In - 
.-cross-examination,: however,;by the. 
. learned, Advocate-General, he explained 


that he-had' water-soluble oil'at the time , 
,inqunies - 


“hub he understood that the 

“ ~were.made. on behalf of the Government ` 
3 and‘he or ‘his -firm: wishéd! to» keep ‘all 
.;Government; business m-their own hands 

- with’ : view to. supplying the Government 


=n thi Mee "at. any) Tate safaat” uo 


“furnish Spa; 1&:Co., withthe quota- 
. «tions for w. n ey asked: did not mean 
„that -Waite -cénld ponot- have: obtaméd 


water-soluble ioil ;if "he: had (himself 


imade, the :inquiries made bysBpalding ^: 95h. 
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'& o. On the ' contrary, this evidence 
d that if Waite had. done what he 

t to have done, mz, inquired of-the 
Aah Petroleum ‘Company, he would 
oie obtained the oi at a reasonable 


Phe. oil which Spalding & Co. even- 
tually supplied was obtained as to two ' 
barrels from Messrs. Healty & Gresham 
:and,as.to the remaining 38 barrels from 
. Messrs. Giandage, Moir & Co. 

The transactions with the two firms 
named are on record To begin with 
there is a bill, dated 26th October of 
Messis Grandage, Moir, against Michael 
for Rs. 20 on account:of five gallons of 
their .o1l, called "koolkut" at Rs 4 a 
‘gallon. The receipt on the bill shows 
A it was paid by.cheque on the same 

ate, 

There was some dispute at the trial 
whether Messrs. Healty & Gresham sup 
. plied one .or two barrels’ of their oil 
“ called “thresol.” „Before us.the learned 
Advocate-General' did not press the point 
and it seems tous on the evidence: that 
as contended for the defence, Spalding 
& Co received two barrels from this 
.Bource, 
&nd the second on the ‘14th November. 


On thé 9th. November, Messrs. Spalding 
.& Oo. gave an order to Messrs Grandage, , 
Moir, & Oo , for,500 gallons at Rs. 4 agal- 
lon as arranged by Michael and under- 
stood that “ you will deliver us at the rate 
of 80 ons or two casks, each containing 


we - i 





: 40 gallons from next wéek.” On the 21st 
November Messrs Grandage, Moir & Co 
were asked for a further 500 gallons ‘an 


were told that “it is very important ' that 
we should have further quantities deliver- : 
ed to us daily." 


A book:called Spalding's Factory Stock 
Book, relating to their -depêt at, Entally, 
„shows the following. receipts, of Messrs. 
Grandage, Mow & Company's Oil (kool- 


ETa : , 
Moth November 1918 4 barrels. 
21st do. > .. 4 do 
28th «do, e ;8 do 
44tli Décember 1918 .. 10 do., 
2nd January: 1919 e. c8, ; do. 

PE 6th ; i do. - ' EHE 5 do, 
^ ados - = "m 3 3".:doi 


the first on the 29th < October | 
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It is y pertinent to compare the dates 
on whichSpalding & Co. were negotiating 
for obtaining their supplies with the delay 
on Waite's part in placing the order and 
with the date—14th November—on which 

Spalding & Co. were threatend with the 
"cancellation ofthe order. It is difficult to 
resist the inference that the order was 
delayed to enable Spalding & Co. to feel 
their way and that the threat to cancel 
was held back till Spalding & Oo had 
some prospect of obtaining supplies on a 
sufficient scale. In other words, the prin- 
cipal parties to the transaction were acting 
in concert. 

On the 29th November the Ichapur 
Factory wroteto Spalding & Oo. acknow- 
ledging the receipt (through the Gun and 
Shell Factory where they had been mis- 
carried) of the six barrels despatched on 
the 16th. The case for the defence is that 
the six casks included the two casks eup- 
plied by Messrs. Healty & Gresham, and 
the first four casks supplied by Messrs. 
Grandage, Moir & Co. The Factory com- 

lained that all the barrels were notequal-, 

y full. They added’ “Please also note 
that the barrels do not appear to contain 
the same quality of oil; 1t is, however, all 
soluble.” j 

By the 20th December the Factory 


head received 25 barrels'and by a bill of’ 


thatdate Spalding & Co. claimed payment 
of Rs. 14,340, the equivalent of 1,19 - 
lons as Rs. 12a gallon. The bil was 
sent to the Factory for verification under 
cover of a letter, dated 8th January 1919. 
By a letter algo of 8th Jan signed by 
Meek for the Deputy Oontroller, gpec- 
tion, (Waite was at the time absent from 
the office), Spalding & Co. were requested 
to consider the order cancelled 1n respeot 
of the balance of the 1,800 gallons, namely, 
605 ons. On the 9th January, Spald? 
ing & Co. rephed that they had already 
complied with the demand in full, and on 
the Jrd January they submitted a further 
pill for Rs. 7,752 as for 646 gallons. 

. The position taken by Spalding & Oo., 

_ therefore, was that they had supplied 1,195 
gallons ın 26 barrels before the 20th De- 
ceniber and. 646 ons in 14 barrels 
thereafter. - The last three of the 14 
barrels were received by the f'actory on 
ghe 10th January. By computation the 
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26 barrels contained an average of just 
under 46 gallons a barrel and the 14 bar- : 
rels an average of just over 46 gallons a 
barrel. i to 
It had to beconceded ın argument that ^ 
the total of 1,841 gallons was from 80 to ` 


-100 gallons in excess of the whole quantity 
essrs. 


of oil originally supplied by 

Heatly & Gresham and Messrs.’ Grand- 
age, : Moir & Oo. The excess may 
have been more but it was certainly not 
less than from 70 to 80 gallons. 

We have said that ‘Spaldin 
pany's bill was sent to the Factory for 
verification. It drew from ‘the Superin- 
tendent, Captain Kinloch, aletter, dated ' 
14th January 1919, of which some part 
must be quoted. Captain Kinloch began 
by regretting that he could not certify the 
bill as correct in respect of the quantity 
or condition of the goods stapled: 4 

Asiregards ‘quantity he said: “Had 
the barrels sent all been full; the quantity 
would have been correct, but 10 of them 
were not, and as my reducing a bill with- 
out reference to the firm causes annoy- 
ance T wrote to them. under my 
No. 393, dated 29th November 1918, point- 
ing out that the oil was -not all of the 
same quality, and asking them to say 
what-the measurement of the doubtful 
barrels was, but’up to now they have not 
answered and I’ have accordinly not com- 
plored the measurement. Could: you 

dly ask them tosend some one along 
to see to this ?” ; 

As regards conditions he said this: 
“ As far as condition goes, No. 3 barrels 
seem tobe alike, Out of the whole con- 
si ent; only two appear to be really 
soluble oil. The others are slightly 


& Com- 


-emulsified and they vary each from the 


other. I send you three samples marked 
A. B,&nd C. JT had two of them analysed. 
The sample marked ‘A’ had a specific 
gravity of-925, that marked ‘ B’ 1-001, and 
the latter was reported to be in a semi- 


. emulsified condition. Itis evident they ' 


see same; and if one of them is 
according to the sample supplied b k 
firm the other cannot bet Ti a 

Then he truned to the price and sgaid : 
“I notice from the bill that the price 
charged is Rs. 12 per gallon; surely this 


„is an, error, I purchased .a--really ‘good 


tebe 


D 
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soluble oil from the Asiatic Petroleum, 


-Company during 1917 at. Re 2-6-9 per 
gallon, and I notice that on the D Ə F. 
No 146885, dated 13th August 1918, 
transferring the order to the Indian Muni- 
tions Board, & note to the effect that the 
Asiatic Petroleum Company supply a 
suitable oil, is mentioned " 

He continued “For example, if the 
whole quantity invoiced had been re- 
ceived from Messrs Spalding & Co., 
i e, 1,195 gallons, as each gallon 
as supplied makes 11 gallons for use at 
the machines, the total quantity of labri- 
cants produced would have been 13,145 
gallons, and the cost Rs 14,640— 
1744 per gallon Of the Asiatic Petro- 
leum Company's compound only 215} 
gallons would have been required to 
make the same quantity of lubricant. and 
the cost would have been Rs -598-10-0— 
62 per gallon" - 

“T recognize thatthe price has been 
agreed upon with Messrs Spalding & 
Co and had the oil supplied all been 
the same and up to sample, I should have 
had no legal ground for complaint, but as 
it is not all the same and is mostly very 
inferior, and as these costs are-all debit- 
ed to the rifles produced here, I should 
be glad if you could see your way to 
obtain a reduction of the rate " 

He concluded by asking that a repre- 
sentative of the firm might be sent out 
to discuss the matter with him and see 
the supply in bulk 

A copy of this letter was sent to Spald- 
ing & Oo. andacknowledged by them in a 
letter, dated 30th January "In reply" 
they said, “we beg to state that we were 
not asked to supply water-soluble oil to 
any specified specific gravity, nor had we 
undertaken to do so. The indent placed 
with us distinctly stated ‘water-soluble 
oil’ only and 1n accordance with this in- 
dent we have supplied the required 
quantity commencing from November 
last, andit was not till our bill was pre- 
sented ın January thatfor the first time 
the question of pice and specific gravity 
have been raised by the Superintendent, 
Rifle Factory, Ichapur." . 

They went on to say that “when the 
enquiry for water-soluble oil was placed 


with us for the required quantity, there 
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was no contractor who was ina position to 
comply with this order" That shows 
how Little they knew of the market. “We 
are, however,” they added, "quite pre- 
pared to meet the Superintendent as dez 
sired by you.” 

In answer, Meek, on the 26th February 
drew the attention of Spalding & Co to 
the fact that the order of 23rd October 
distinctly stated “oil water-soluble as per 
sample approved,” and to the further fact 
that the result of the test of their sample . 
had been communicated to them. ' 

Spalding & Co did not write again till 
the 29th April, when in a letter headed, 
*, without prejudice" they maintained 
their position. “We supplied the oil," 
they then said, “according to the sample 
approved’ in November 1918, and it was 
not untilend of the January 1919 after 
our bill had been presented for payment, 
that the question of specific gravity and 
price was raised by the Superintendent, 
Rifle Factory. We were never asked to 
replace any of the,oilánd were, therefore, 
satisfied that the soluble oil supplied by us 
must have been approved Asregards thé 
rate, we were asked to tender our rate for 
the oil by the Deputy Controller, Inspec- 
tion, the same had been accepted; mde 
your office demand * * *; dated 23rd. 
October 1918. Under the circumstances 
we see no justification for reducing 
the value of the oil supplied and deliver- 
ed by us. We trust you will be pleased 
to pass our bills for same as these had 
been considerably overdue. Bank- in- 
terest 18 accruing on the amount and 
we cannot afford to suffer further loss.” , 

In speaking of ‘the sample approved in 
November 1918," Spalding & Oo. were ' 
apparently referring to the Factory's 
letter of 29th Novembér in which it was 
said that while the oil supplied was not 
all of the same quality, it was all 
soluble. That letter was in the nature 
of a complaint rather than an approval 
and what the firm had contracted to do 
was to supply oil according to the sample 
in the pint bottle. On the 30th April, 
Meek, acting under instructions from the 
Controller, Oils and Paints, Simla, with, 
whom he had been in communication, 
finally refused to pass Spalding & Oo.’a 
pills, which he returned. At the sama 
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time, he reguested them to remove the 
rejected materials, 
-~ This last request was also made under 
à direction from the Controller, Oils and 
Paints, to the effect that 80 much of the oil 
as had not been used should be returned 


A word must be said as to what 
followed. 


According to the Factory, they had used 

. the contents of 26 barrels of Spalding & 
Co.'s oil amounting to 1,040 gallons (o1 
an,average of 40 gallons per barrel) 
They, proposed to return the balance of 14 


barrels This appeais fiom a letter dated 
16th May, addressed by Oapt  Kinloeh 
to the Controller of Munitions Michael 


had visited the Factory on behalf 
of Spalding & Co, before the letter 
was, written and Capt Kinloch 
begins his lette: as follows ‘ The 
14 barrels of ol which ıt is proposed 
to return to Spalding & Oo have not been 
measured, 10 of them were not correct 
when received andha representative of the 
firm recently called here and satisfied him- 
self that the quantity was not correct " 

Further on Capt. Kinloch says “The 
statement of the repiesentative of the 
firm that the oil was correctto the sample, 
cannot be admitted. He called here, 
saw the oil and had to adinit that no two 
barrels were alike except two which con- 
tained anoil utterly different to any of 
the others " 


Capt. Kinloch then referred to the 
analysis which had been made of samples 
taken from three different barrels 

Further details as to Michael's visit 
were given in the  witness-box by 
Mr, Fitzpatiick who wasin 1919 Head 
Overseer of Stores of the Rifle Factory 
In reference to Capt Kinloch's letter he 
corroborated the statements therem made 
and said that Michael was the 1epresenta- 
tive of Spalding's firm He also said 
"With regard to there being only ‘two 
barrels alike Michael explained the Spald- 
ing's chemist had been carrying out ex- 
periments and that probably accounted 
‘for the two barrels being utterly differ- 
ent from any other In my opinion the 
sample sent tous had been made of oil 
of the ‘quality in the two barrels which 
were alike,” 
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On the 5th June a copy of Capt. Kin- 
loch's letter was forwarded by Mr. Meek 
to Spalding & Co. with the request that 
they would submit a revised bill for the 
1,040 [gallons actually used and remove 
the remainder from the Factory =. 

Spalding & Co replied in a letter, 
dated 8th July, the signature of which 
“Spalding & Co " is in Billinghurst's hand- 
writing The firm did not dispute the 
fact of Michael's visit nor did they chal- 
lenge the statement that at the time of the 
visit there were at the Factory 14 barrels 
of their ol unused They addressed them- 
selves to the quality of the on and stated 
their reasons for refusing to take back 
the 14 bariels. 

Befoie we deal with the quality of the 
oil, 1tmay be mentioned that ultimate- 
ly the Factory sent away l4 barrels. 
Spalding & Oo. refused to take delivery 
and the oil was sold. There has been 
some dispute whether 12 of these 14 
banels contained Spalding & Co's oil, 
but the point ıs really immaterial. There 
is some confusion and obscurity in the 
evidence and some mistake may have 
been mede as regards the b sent 
away We will take ıt that at one time 
or another the Factory consumed the” 
contents of 38 of the barrels received from 
Spalding & Co 

As to the quality of the oil it 18 com- 
mon ground that two different kinds of 
oll] were supplied, namely, the oil in the 
two banels probably those obtamed by 
Spaldmg & Co from Messrs. Heatly & 
Gresham, and the oilin the 38 ‘barrels, 
all of which probably come from Messrs. 
Giandage Moir & Co. We gather from 
Capt loch's lette: of 16th May that 
the two barrels contained an oil of 
identical kind and quality, utterly diffei- 
ent fiom the oil in the 38 barrels, As 
to the latter ol it was all similar in 
kind though chemical analysis showed 
that ıt might vary somewhat in quality 
or composition from barrel to barrel. The 
oul or preparation in the two barrels had 
mineral oil as a basis while the basis of 
the preparation in the 38 barrels was a 
vegetable oil, probably castor oil, 

ow we have said that according to 
the defence the sample in the pint bottle, 
which was found satisfactory, was a 
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sample of the oil in the two barrels.’ The 
matter is not free.from. doubt but -the 
contention is supported to some extent by 
the evidence of Mr Fitzpatrick to which 
we have'reforred. Butif the contention 
be accepted, it, is obvious that the oil in 
the 38 barrels was not in accordance with 
sample, On the other hand, on the foot- 
ing that the contract forthe supply of the 
oil was a valid\ mercantile contract, un- 
tainted by fraud, Spalding & Co might 
well have said that the Factory had not 
taken either of the-two courses indicat- 
ed in section 118 of the Contract Act 
' They had not within & reasonable time 
rejected the oil altogether as.not being up 
to sample nor had they within a reason- 
able time given notice that they would 
accept the ail but intended to claim comi- 
pensation or damages If the letter of 29th 

ovember was in the nature of a complaint 
as regards the first consignment, it was 


hardly a sufficient, notice that damages: 


would be claimed in respect of the, oil 
taken into use. 

“The Factory app parently did not use the 

oil in the two, barrels which Mr. Fitz- 
De considered was according to 
: maple and it is not disputed that these 
4 ra arrels al any rate were among the 

14 ultimately sent away. The explanation 

robably is that the quantity in the two 
barele was insufficient to meet the Fac- 
tory's needs for any length of time, and 
that the bəst had to be made of the bulk 
of.the oil supplied of which at least 26 
barrels. were used. Referring to the 

uantity ‘used 1n his letter of 16th May, 
Captain. Kinloch said: “ The reason why 
this large quantity (1,040 gallons) had to 
be used was that I had nothing else avail- 
able and, the quality was so poor that 
large quantities-had to he used to make 
the correct emulsion for use, at the 
maelunes " 

But on the footing that the contract 
was- valid, it was quite unnecessary for 
Michael to invent imaginary experiments 
by an imaginary chemist or for Biling- 
Miss to make the statement which . fol- 
lows in the firm's letter of 8th July. — 
." At the time when the enquiry for the 
oil was placed with us there was no such 
oil available in the market, and as this 
demand ‘was'-8 pressing one, we were 


a 


INDIAN CASES. xc VN gee d 


“this ground and’, we shall, 


om 


' 


asked 1o sin esp the oll. n this 
connection, we ‘had to go very much out 
of our way to prepare this oil in order to 
meet ihe demand, in doing so we felt that 
we were assisting the Munitions Board át 
a needful time.” ', 

Such explanations of the variations in 
the kind and quality of the: ‘oil supplied, 
were wholly disingenuous and ‘dishonest. 
The suggestions made in ar ent before 
us, that Spalding & Co. wished to, conceal 
the, fact that they were mere middlemen, 
-because they were afraid of losing .Go- 


' vernment custom, cannot be entertained. 


Tu July 1919 Spalding & ,Co. could have: 
had no prospect of receiving ‘any further 
orders from Goveinnient in any of its dè- : 
partments." The desire to conceal, ilie. 
fact that they were middlemen must have 
been the product of other motivés Doubt- 
less, they were unwilling that’ discovery 
should be made of the price at which they 


nad urchased thé oil from Messrs, Heatly 
resham and -Messrs. » Grandage 
Moin & Oo. . 7 


But before we come to the -— of, 
the quality of the oil or.the.price charged, 
„or the bona fides of the transaction} there 
is another matter to be mention We: 
have said that according to their bills, 
Spalding &. Oo suppli lied, mote -oil : “than, 
they obtained from their 'souices of Bup-, 
ply. It has been suggested for the:pro- ` 
secution that in order to make, up, the , 
axcess, some ‘of the oil ‘obtained from 
Messrs. Grandage, Moir’ &- Co., ; was in 
some way diluted or "adulterated “We 
~are not satisfied that this'18 ‘established. 
In respect of the first consignment the 
Factory complained in their. letter of 
29th November that all the barrele' were 
not equally full and in his letter of 16th’ 
May Capt Kinloch stated’ that 10, of^the 
‘14 barrela were not correct in quantity. ; 
It may, therefore, be ‘that - Mess18, Bpald- 
ing. & “Co charged, in their, bill’ for’ a 
ler er number of gallons than: were, ac- 
y supplied. The posecution, however, 
tate not complamed of the ‘bills on 
therefore, 
assume that if an excess charge of 
this kind was made, it was dué/not'to 
design but to; some mistake of calcúla- 
tion, - € ACA i 
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‘There remains the: question whether 


“the order given by Waite for this oil was 
'an honest order. "In this case, ns in the 
other cases, it is clear that in forwarding 
a copy of the order to Simla, Waite tepre- 

. sented thatit was in fact an honest order 
and that the price to be paid was a fair 
market price If the order was the result 
of an unlawful arrangement between 
Waiteand Michael and Billinghurst act- 
1 on behalf of Spalding & Oo it 
follows at the least that an attempt was 
made by those privy to that arrange- 
ment to cheat the responsiblo authorities 
at Simla It is scarcely disputed—it 
cannot be seriously ‘disputed—that the 
price charged was exorbitant If Waite 
bad made-the most cursory inquiries, 
inquiries which it might almost be said 
he was directed to make, he could have 
purchased, at something under Rs. 3 a 
gallon, ample supplies of an oil which 

"would not only have,served the Factory's 
purpose but would have gone much 

er than the oil supplied. The point 


as tothe difference between the Asiatic’ 


Company's oil and the oi] supplied is well 
brought ont in the Superintendent's letter 
of 14th January, 1919, from which we 
have already quoted. But the poor 
quality of the oil is not really ım- 
rtant factor in this case. As the 
earned Magistrate said, the price was 
“exorbitant even for good oil.” If we 
assume that neither Waite nor Spalding 
,& Co''were aware that water-soluble 
oil is mixed with water before use and 
that some of these oils will mix with 
, 8. larger Pu 'of water than others, 
‘there 8 remains the. fact that Waite 
himself made no inquiries of the Asiatic 
Petroleum Company and did not call in 
“the ‘ordinary way for tenders From 
observations already made 14 is apparent 

| that we cannot accept Waite's statement 
made in a letter, dated 30th May 1919, 
written from Ootacamund that he made 


personal inquiries from certain firms” 


including the Asiatic Petroleum Oom- 


pany. It is no violent Qi nnd to` 


“suppose that on the 20th September when 
Spalding & Co. sent in the sample in 
the pint bottle (obtained as it is said 
from Messrs, Heatly & Gresham) and put 
in writing their agreement with Michael 
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. [1994 


that he should retain any excess over", H 


Rs 8 a gallon, the frm knew that the. 
market price for such oil would not be : 
more than Rs 4 or 5 gallon—the prices - 
at which, they subsequently purchased. 
If the bills for the oil had been paid 
by Government, Spalding & Oo. would 
have received somewhat less than twice 
the price they themselves paid an addi- 
tional Rs. 4 per each gallon would have 
gone, 1n the first instance at any rate, 
ocket Indeed, Michael 
submitted a bill to Spalding & Co for 
Rs 7,200 (equivalent to Rs. 4 a gallon 
for 1,800, gallons) and was paid Rs, 2,500 


“on account though Spalding & Co. had 


not received and in the result did not 
receive anything from the Government. 

Waite, it must be remembered, was 
throughout i in close communication with 
Michael while the latter took a large 
share in the conduct of Messrs Spalding 
& Co's business The price to which. 
Waite eed was so extravagant that 
Capt. Kinloch thought it must be a mis- 
take. We are not surprised that he was 
dismayed when Spalding & Co.'s bill was 
sent to him or that the transaction at- 


‘tracted attention at Simla and apparently 


was instrumental in leading the autho- 
rities there to depute Mr. R D, Bell, 
the Controller of Oils and Paints, to 
Caleutta for the purpose of examining 
Waate's office. : 

Regard being had to all the circum- 
stances we have detailed we can come to 


_ no other conclusion than that this traneac- 


tion was the result of a corrupt and 
dishonest bargain to which Waite and 
Michael and Billinghurst were parties ' 

The above statement of' facts relates to 
the three specific instances relied upon 
by the prosecution as showing the exist- 
ence of a general conspiracy between the 
appellants and Waite. 

It was argued on behalf of the appel- 
lente that the fact that there were three 
letters from Spalding & Co. to Michael 
relating to these three matters, proved 
that there could not have been one' 
general conspiracy and that a separate 
agreement, was entered into with respect 
to each of the three transactions, viz. ' 
a oil, turpentine, and water-soluble 
oul: 


“ 
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On the other hend, . it was argued on 
behalf of the prosecution that the con- 
Spir&cy to cheat ths Government of India 
was arrived at some time about the 14th 
June 1918, and that the subsequent 
agreements were merely supplemental 

to ‘the original agreement. The dates 
at the three letters from Messrs. Spald- 

ari Seni to Michael were 14th June 1918, 

qiue 1818, and 20th September 


wi was pointed out on behalf of the. 


prosecution that the letter of 14th June 
1918, referred to other ols in which 
Spalding & Co. might be interested, as 
well as to linseed oil, to which special 
reference was -made—that letter of 
8rd September 1918 expressly referred to 
the previous letter of the 4th June 1918, 
and that with regard to the letter of the 
20th September 1918, which dealt with 
water-soluble oil, Michael's bill to Spald- 


ing & Co for Rs 7,200, in respect of the , 


difference in rate for water-soluble oil, 
referred not only to the letter of 90th 
Beptember 1918, but also to the letter of 
14th June 1918. 

In our judgment the mere fact of there 
being these three letters 1n respect of the 
three articles 18 not inconsistent with 
the existence of one general conspiracy. 
The letters of the 3rd and 20th September 
1918 appear to have been supplemental 
to the letter of the 14th June’ 1918, 

The large order for turpentine had been 
given by Waite to Michael on 31st August 
1918 and it may not unreasonably be 
concluded that Michael desired to have 
it definitely stated that the terms with 
respect thereto should be on the lines of 
the lettar of the 14th June 1918. 

The amount of Spalding & Co.'s bill 

anst the Munitions Board in respect 
of the order for turpentine was Rs 45,487 
and Michael's bill against Spalding & Co, 
was no less than Rs 17,495. : 

lt was, therefore, an "important matter 
' both for Michael and, Spalding & Go 

It is to be noted that Michael received 
no commission in respect of that transac- 
‘tion bnt his remuneration was based on 
the éxcess rate charged to the Munitions 
, Board, whereas in respect’ of the linseed 
' oil he received commission'as well as the 
other sums already mentioned, 
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It ie further to be noted that this waa 
not the first transaction in turpentine. 
It appears that on the 2nd July 8 e 
ing & Co. received an order for 20 
of turpentine, Java, No. 2. eue 
Co's account against the nee 
Board was Rs. 160, Michael's bill against 
Spalding & Co. was Rs, 80 in respect of 
the excess rate 

On the With July 1918 Spalding & Co. 
received a further order for 600 gallons 
a a entine, Java, No. 2. Spalding & 

il against Munitions Board was . 
Re "3 900 and Michael's bill against 
Messrs. Spalding & Co. was no less than 
Rs 2,400 

On the 9th August there was a further 
order for 25 gallona of turpentine, Java, 
No. 2, which was supplied at the rate 
Rs 25 per gallon—& most extortionate 
charge. 

Spalding & Co.’s bill against the Muni- 
tions Board was Rs, 625 and Michael's 
run against Spalding & Co. was no less a 

an Rs. 500 eut of & total of Rs. 625. 
It is is difficult to find any justification for 
such transactions 

These bills of Michael's against Spald- 
ing & Co. were based an the excess rates 
obtained : by him from the Munitions 
Board over and above the rates quoted to 
him by Spalding & Co. R 

These items aré to be found entered in 
Spalding & Co 's journal at page 21 under 
the heading of "Michael's Commission 
Account," ' 

The number of bills, the excess rates 
and the amounts due to Michael are set 
out in the entries. 

The learned Counse! for Billinghurst 
said that Billinghurst was unaware of 
these entries or transactions, We find 
it difficult to accept such a statement, 

Tt is clear, therefore, that the arrange- 
ment set out in the letter of the 3rd Sep- 
tember 1918, which related to terpentine, 
was in force and was bemg acted u 
before the letter of the 3rd Beptem " 
1918 was written and, in our opinion, that 
letter came into existence because of the 
large order which had been obtained on 
the 31st August 1918, in ordér that there 
should be no doubt as to the excess pro- 


its which Michael was to put into hig 


pocket in respect thereof, 
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_ Tt was on the 20th Beptember 1918 that 
in answer to an enquiry from Waite, 
Spalding 4 Co, wrote saying they could 
supply the water-soluble oil and they 
were sending a sample, on the same day 
Spalding & Co wrote the letter confirm- 
ing their quotations to Michael and 
, agreeing to allow him the difference or 
excess price obtained by him as remuner- 
ation for his services No commission 
was pavable in. respect. of this matter, 
but as alieady pointed out, Michael's hill 
in respect of water-soluble oil referred 
not only to the 20th September letter, 
but also to the lette: of 14th June 1918, 
showing that it was treated as being 
part and parcel of tho original airange- 
meni, with a variation as to the terms. 
Having regard to these facts, we are of 
opinion that the argument based on the 
three letters to the effect that there could 
2s have been one general conspiiacy, 
fai 


Tt was further urged on behalf of the 
appellants that the fgct that there were 
Many transactions intervening between 
the dates of the three matters alleged as 
overt acts by the prosecution, and that 
it was not proved that such transactions 
were fraudulent or dishonest was incon- 
sistent with the existence of one general 
conspiracy, 

We are not prepared to accept that 
coniention Assuming for the sake of 
argument that all such other transactions 
were honest, but that the three which 
have been investigated were not honest, 
these facts are not inconsistent with a 
criminal conspiracy to defraud the 
Government of India as and when 
opportunity occurred 

Reference was made to Waate's banking 
account which showed the payment into 
his account of various laige sums of 
money, some of them in cash, the 1esult 
being that there was an accretion of shout 
a lakh of rupees ın the course of a year 
over and above his salary 

We arc of opinion that no reliance can 
be placed upon this matter, ns showing 
that Waite was a party to the conspiracy 
alleged in this prosecution, for no proof 
has been given that any of such sums 
were in connection with the transactions 
now under consideration, 3 
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Having regard to the facts which have 
been proved in this case, we are con- 
strained to come to the conclusion that 
Michael and Billinghurst entered into a 
criminal conspiracy, as charged by the 
prosecution, to cheat the Government of - 
India of sums of money in connection 
with supplies by Spalding & Co, to the 
Munitions Board, and that the facts point 
to there having been one general cons- 
piracy to carry out such chenting as and 
when opportunity occurred 

We are further of opinion that such 
cheating could not have been carried out 
except with the connivance, assistance and 
knowledge of Waite, and that Waite him- 
self wasa party to the c1iminal conspiracy 
alleged 

The result of our conclusion, arrived at 
after a prolonged hearing of the appeal, 
is that the decision of the leatned Magis- 
trate in respect of the first charge must be 
upheld s 

The second charge was as follows -— 
“That between the 26th August 1918, 
and the-10th December 1918, in Calcutta, 
you (1) J Stoddart, (2) H P. Balackburn, 
(3, P E. Billinghurst, and (4) P H. 
Michael cheated the Goveinment of India 
by dishonestly inducing them to deliver 
cheque No. 53,258 for the sum of 
Rs 59,265, the property.of the Govern- 
ment of India, for credit, of Messrs. 
Spalding & Co in payment of fraudulent 
bills Nos. 133 to 137 for linseed oil and 
thereby committed an offence punishable 
under section 420, Indian Penal Code, and 
within the cognizance of my Court " 

The charge refers to the five bills 
Nos 133 to 137, Volume II ofthe Paper 
Book, pages 143 to 153 Objection was 
faken to the form of the charge on the 
ground that it did not state the person or 
persons who were deceived by the alleged 
fraudulent bills Nos, 133 to 137, and who 
were thereby induced to deliver the 
cheque for Ra 59,265. , 

It was alleged that, although the Gov- 
ernment of India might be said to be a 
person within tha meaning of section 420 
of the Indian Penal Code, there was- no 
suggestion that the persons constituting 
the Government of India as defined by 
section 16 of the Indian’ Penal Code, 
wele deceived or induced to jgsne ‘the 
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cheque and that the defence were en- 
titled to know the. pér&on or persons 
upon whose mind or minds the fraudu- 
lent bills were alleged to have operated 


In our judgment, the charge should: 


` havecontained an allegation of the persoh 
or persons. who were alleged to have 
been deceived and induced to issue the 


cheque ` 

We are of opinion, however, that the 
omission should not-be regarded as a 
fatal defect in the charge, inasmuch as 
the accused were not misled and there 
was no failure ofjustice by reason of the 
omission of the above-named particulars 
from the charge. 

‘Another’ objection was taken to the 
second charge. It was alleged that the 
five bills, therein referred to, were pre- 
sented at different dates, and that if ‘any 
offence was committed by the appellants 
in respect of the bille, there were five 
separate offences of cheating and five 
separate offences could not be included in: 
one charge. 

In our judgment this contentioncannot 
be accepted i 

The offence charged under section 420, 
Indien Penal Code, would not be com- 
plete until the Government of India, 
being induced thereto by the alleged 
fraudulent bills, delivered the cheque for 
Rs. 59,265 Until the last of the five bills 
was delivered the inducement was not 
complete, and until the cheque was issued 
the offence under section 420, Indian 
‘Penal Code, was ‘not complete. 

‘In our judgment, therefore, the charge 
did not include five separate offences as 
alleged, but one offence only 
, A further objection, however, was 
raised on the ground that the prosecution 
have not proved that any person or per: 
sons representing the Government of 
India was or were deceived by the alleged 
false and fraudulent representations con- 
tained’ in the bills or were induced to 
issue the cheque by reason thereof.  ' 

“The material facts in this respect are 
88 follows —-The bills Nos. 133 to 137 
"were Bent by Spalding &.Co. to Waite 
Waite, on the 10th October 1918, sent 
them to the*Deputy Controller of War 
Accounts, Calcutta, with a covering 
letter of that date, addiessed to Deputy 


INDIAN CASES. - 


589 
Controller, War Accounts, Munitions 
Board; Simla  ' -" ; 

The Deputy Controller, War Accounts 
(Munitions Board), Calcutta, forwarded 
the bills with Waite's letter to ‘Simla - 

He made an endorsement on the letter 
as follows —"Not checked. order is prior 
to August, 1918.” : 

In his evidence 8 K. Dutta Gupta, the 
Deputy Controller, War Accounts, Cal- 
cutta, explained that, with regard to bills 


-relating to orders placed before Ist 


August 1918, he passed them from Cal- 


“cutta to Delhi or Simla without audit or 


check which he left to the Delhi or Simla 
office ; 
In pursuance of this practice the above- 
mentioned endorsement was made, ` 
The bilsin question were dealt with 


in the audit office at Simla by an Official, 


JN K. Ayer. The cheque for Rs 59,265 
was signed by another Official, O. P. A. 
Aiyar. C P. A. Aiyar, who signed the 
cheque, said. that before issuing a 
cheque he saw that the bills had been 
properly signed and passed by the audit 
officer, mz, Mr I P. Dutt in 12 cases and 
by theother audit officer, N. K Ayer, as 
regards the 1est of the bills in respect of 
linseed oil The bills in question bea 
endorsement “ Passed for Rs ——— ——," 
the endorsement 1n each case mentioning 
the amount of the billand bemg initial- 


- led by N. K. Ayer. 


N.K Ayer, however, was not called ‘as 
a witness : 

The prosecution allege that the two 
persons deceived by the alleged fraudu- 
lent bill] were S8 K. Dutta Gupta, the 
Deputy Controller, War Accounts, “nt 
Calcutta, and N K Ayer, the audit 
officer, at Simla; and that C. P A. Aiyar 
was the person induced by the alleged 
finudulent bills to issue the cheque 

In our judgment, however, it is clea 
from the evidence that O P A. Aiyar 
.rehed solely upon the endorsement and 
initials of the audit officer, N K. Ayer, 
which authorized him to pay the bills, 
and not upon any statements contained 
in the bi 


NE Ayer, the audit officer, should 
have been called as a witness, as 18 now 


. admitted by the prosecution, 


r 
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S. K. Dutta Gupta, the Deputy Con- 
troller, War Accounts, Calcutta, said in 
his evidence that if he had been inform- 
ed that the proper quantity of linseed 
oil had not been supplied, he would not 
| have allowed the bills to be forwarded to 
Simla 

He went on, however, to say that his 
jnstructions to his Superintendent were 
that before forwarding the bills for pay- 
ment he was to see that they were 
countersigned by the Deputy Controller, 
Inspection, 1. e., Waite. 

It has already been stated that the bille 
were not checked in the office of the 
Deputy Controller, War Accounts, Cal- 
cutta, and it is clear that all that was done 
with r to the bills in question in 
that office was to see that the bills were 
' eountersigned by Waite and the bills 
, were then forwarded to Simla 


As far as the office of the Deputy Con- 
troller, War Accounts, Calcutta, was con- 
cerned, the officials rtlied upon the signa- 
ture of Waite It -was his signature 
which induced them to forward the bills 
to Simla. 

It has been admitted that unless it can 
be shown that Waite wasa party to the 
conspiracy alleged in the first charge, the 
second charge must fail. Tt 15 clear that 
this must be so, for if Waite was not a 

to the consipracy, he would be 
one of the persons deceived by the al- 
leged false and fraudulent representa- 
tions in the bills and he has not been 
called as a witness to prove this 


The case, therefore, appears as fol-: 


lows:— 

C.P. A Aiyar issued the cheque rely- 
ing on the endorsement on the bills 
initialled by the audit officer, N K. 
Ayer, which authorized him to pay 
them. 

N. K. Ayer has not been called to prove 

, what it was which induced him to pass 
the bills. ' 

The other audit officer, I P Dutt, who 
did not pass the five bills in‘ question 
was called as a witness and he said that 
as regards the bills with which he dealt, 
he was only concerned to see that the 
bills were duly countersigned by the 
purchasing officer (in this case Waite) 
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and that they were arithmetically ` 
correct. * 

It is probable that N. K Ayerdid no 
more than I. P Dutt, but, on the other 
hand, it 18 possible that he did more, 
‘and het he did not rely solely on the 
pe of Waite. : 
^ Im a criminal case, such as this, it is 
not permissible to speculate on such a 
question and the audit actually applied 
by N. K. Ayer to the bills in question 
should. have been proved by the pro- 
secution - 

8. K. Dutta Gupta, the Deputy Control- 
ler, War Accounts, Calcutta, was little 
more than a forwarding agent in res- 
pect of the bills in question: he did not 
check them, and all he did was to see 
that they were countersigned by Waite. 

In our judgment, the prosecution have , 
not proved that any official of the 
Government of India was deceived by 
the alleged false, and fraudulent re- 
presentations contained ın the bills, and 
they have not proved that any official of 
the Government of India was induced 
by the false iepresentations, alleged to 
have been made by Michael and Billing- 
hurst in the bills, to issue the cheque 
for Rs 59, 265. 

Assuming that Waite was a party to 
the conspiracy with the two appellants 
to cheat the Government, the prosecution, 
in our judgment, have failed to prove 
the elements necessary to constitute 
the'charge under section, 420 Indian 
Penal Code, in respect of ‘the five bills 
Nos. 133 to 137 , 

Although the prosecution in our judg- 
ment have, for .the ressons iind 
stated, failed to prove at least one 
and perhaps two of the elements neces- 
sary to substantiate the offence con- 
tained in the second’ charge, viz., under 
section, 420,, Indian Penal “Code, we 
are of opinion that the evidence pro- 
duced in support -of that charge is suff- 
cient to support a charge of an attempt 
or attempts on the part of the. appel- 
lants to commit the.offence involved in 
the second charge 

In our judgment, the appellants pre- 
sented the bills, referred to in the second 
charge, knowing that they contained 
_falde representations as regards the 
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number of gallons of linseed oil by 
Spalding & Co. ° 

‘The presentation of each of the bills 
was an application for the payment of 
money under false pretences, It- was 
done dishonestly and with the object of 
deceiving the officials of the Government 
of India and inducing the Government 
of India to issue a cheque or cheques for 
the amounts of the bills, 

As soon as, each of the bills was 
presented the offence of attempt was 
conmitted. 


$ THp a mig ht have been 
convic of the attempt although it was 
not charged (see section 237 of the 


Oriminal Procedure Code) 

The Magistrate, however, did nottake 
this course, as in his view the offence 
charged had been proved. Nor wasitsug- 
gested in LX pcdes the appellants 


should now nvicted of the attempt 
and we do mU pro to take that 
course in appeal are of opinion, 


, however, that the bvidénca in respect 
of the charge, so far as the Mame 
are concerned, is material on the ques- 
tion of the conspiracy alleged in the 
. first charge. 

It is necessary in this connection to 
notice an argument which was urged 
by: the learned Counsel on behalf of 
Billinghuist, viz., wat even assumin, n 
knew that the bills presented by Spaldi 
& Oo contained representations = 

athe numberof gallons of linseed 
oil supplied by Messrs. Spalding & Co. 
his action in presenting the bills could 
not be regarded as dishonest, as he 
expected and believed that the bills 
would be checked by the Government 
of India officials and thatif they did 
check the bills and passed them, after 
such, checking, Spalding & Co. would 
legitimately be’ entitled to receive the 
amounts ‘of the bills 

We cannot fora moment accept such 
an ar. ent, 
sanction to such conduct, as being 
legitimate, it would ' entail a serious 
inroad upon the principles of common 
honesty and commercial integrity. 

The result.of our judgment is that 
the Magistrate's decision as to the first 
charge must be upheld, and that the con- 
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„an order that the ‘trial 


If we were to give any' 


à ' 
D» n i 
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"ietion under the scond charge should 
be set aside, 

We have now to consider the question 
of sentence. The premises of Messrs. 
Spalding & Co. were searched on the 231d 
December 1919, and at other times 'be- 
tween that date and the 22nd August 
-1920, when the complaint in this case 
was’ lodged. 

Billinghurst was arrested 1n Beptem- 
ber 1920, and, released on bailon the 
9th September 1920. Extradition pro- 
ceedings’ were instituted withregard to 
Waite, Balckburn and Michael who were 
in England. Waite was seriously ul 
and was notextradifed but in ‘pursuance ' 
of the extradition proceedings Blackburn 
and Michael were brought before the 
Court in April 1921 under arrest. 

On the 24th May 1921 on the applica- 
tion of Bilhnghurst the High Court made 
of the case 
should proceed, though the presence 
of Waite could net be: obtained, and 
gave & direction that the proceedings 
before’ the learned Magistrate should be 
continued as far as possible from day 
to day and completed with all possible 
despatch. - 

The trial began on the 7th June 1921 
the hearing was not finished "until 22nd 
August 1922, and judgment was delivered 
on the 28th November 1922. 

In our judgment it is necessary to diaw 
attention to these dates and to express 
our, grave concern at the length of time 
oceupied by the trial of this case 

From whatever pomt of view the 
matter is appioached, if 18 equally 
serious. However, guilty' an accused 
person may be, it is most undesirable 
that he should be subjected to the strain 
and anxiety of such prolonged pro- 
ceedings unless it is absolutely un- 
avoidable 

From the other point of view Jit isis 
be obvious tbat the costs of proceed- 
ings, such as these, must be increased 
proportionately as the proceedings are 
prolonged. 

From the' materials before us itis clear 
that adjournments were at various: times 
granted on the application of one or other 
of the accused, sometimes on the ground 
of illness, and that they, were responsi- 
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ble for some of the delay. On the other 
hand, they certainly were not responsible 
for anything like all the delay, as, for 
instance, on one occasion the Magistrate 
was unable to proceed with the case 
for & whole month owing to his being 
deputed to other work, viz, enquiry into 


- a‘disturbance at the Jail 


What amount of unnecessary repeti- 
tion and additional labour was entailéd 
by such an interference with the pro- 
ceedings, only those engaged in the trial 
and conduct of the case can say 1t was 
a case full of details with many exhibits 
and the extra work and time involved 
by reason of such an’ interference must 
have been very considerable 

We recognice that the case was by no 
means an easy one; there were many 
documents and accounts to be examined 
and materials had to be collected from 
various places but, making all allow- 
ances for these matters, we see no real 


justification for so long a time being. 


occupied in the disposal of this case, 
and we have felt bound to draw 
attention to this matter in the pubhe 
interest 

There is another reason for iefening 
to the length of. the. proceedings and 
that is that we consider it material on 
the question of sentence 

As already mentioned, Billinghurst 
was arrested in September 1920, subse- 
quently released on bail, and convicted 
in November 1922., 

Michael was brought from England 
and placed before the Court in April 
1921, and convicted in November 1922 

The strain, anxiety and mental suffer- 
ing, to which the appellants must have 
been subject dwing this long time, must 
have been severe, and that is a matter 
which, in our judgment, may legitimately 
be taken into consideration in passing 
pentence. > 

For these reasons we reduce the sen- 
tence of one year to one of nine calendar 
months, 

With regard to the appeal of the 
Crown against the acquittal of Black- 
burn, viz, No. 1 of 1923, ın our judgment 
the prosecution have not shown sufficient 
interference on our, part 
decision of the learned 


reasons for 
with the 
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Magistrate and consequently the appeal 
in this case must be dismissed..-- £ 
During the course ôf the argument a 
statement was made by the learned 
Counsel, appearing for Billinghurst,. to 
the effect that an offer had been made' 
on behalf of the Government of India to 
withdraw the case on certain terms. 
We thought it necessary to ask the 
learned Advocate-General to ascertain 
precisely what occurred and he said he 
was'not instructed with respect to this 
matter ` ‘ ` 
He afterwards made the following 
statement —' Government „never offered 
to release Bıllinghurst on any terms at 
all On. - August 1921, the case 
against Sukhlal Kernani was with- 


‘drawn. 


By a letter, dated the 9th August 1921, 
Mr Armstrong, the investigating officer, 
reported to Government that Blackburn 
had called that morning at the Munitions 
Office and that the question of withdraw- 
ing the prosecution against Spalding & 
Oo,: which arose as a possible conse- 
quence of the withdrawal of Kernani's 
case, was discussed. Blackburn was told 
very clearly that the withdrawal could 
not be recommended, if there Was any 
chance of Government being subse- 
quently harassed with claims by the 
accused; he was told that the accused 
might submit for consideration a peti- 
tion. that if the case against Spalding 
were withdrawn, the accused undertook 
to bring no claim for damages or costs 
against Government in respect of it, that 
the circumstances of the case justified 
the extradition and the case being put. 
in Court and that they withdrew all 
imputations made in a petition presented 
to Court on the 12th July He was 
further told that if-he put in such a 
petition it would be forwarded to 
Bimla. e 

By letter, dated 10th August 1921, 
Mr Armstrong reported to Government 
that: Billinghurst did not intend to apply 
for withdrawal unless Government were 
prepared to pay him compensation. 

On the 15th the Government issued 
orders that Bice e case should not 
be withdrawn but should be prosecuted 
to a conclusion." | 
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In our judgment this matter is outside 
the scope of this gppeal, and it is not 
necessary for us to express any opinion 
with respect thereto. 


The - appellants must surrender to: 


their bail at once.: 

With regard -to what the two learned 
Vakils have just urged, namely, for 
dealing with the accused Billinghurst 
under the First Offenders Act or ‘for 
further reduction of the sentence of the 
accused, we desire to say that we 
‘considered this matter fully and careful- 
ly before we delivered our judgment 
and we regret that we can see no reason 
for altering the decision at which we 
have arrived. 


The application for granting com-. 


pensation to Mr. Blackburn 1s rejected. 
N.H, : 


NAGPUR JUDICIAL COMMIS- 
- . SIONER’S COURT. 
URIMINAL APPRAL No. 106 or 1924, 
July 15, 1924. 
Present:—Mr. Prideaux, A. J. C. 
: KISHORE—Acovusgp—APPBLLANT 
|! versus 
. EMPEROR-—RZSP?ONDENT. 7 
, Criminal Procedure Code (Act V of 1890); 
æ 30, 337 (ZA)—Pardon to approver by s. 
Magustrate—Trial of case 
‘A Magistrate with powers under section 30 of 
‘the Criminal Procedure Code who has tendered a 
pardon to an approve: cannot tiy the case in 
‘which’ the approver 18 to be examined as a witness, 
"put must ‘commit the accused to Sessions Oouit'or 
High Oourt if he 18 satisfied that there me 
reasonable grounds for beleving that the accused 
is guilty of the oftence. 


, Appeal against the finding and sgen- 
tence of the.Sub-Divisional Magistrate, 
Saugor, dated the 10th May 1924, in 
: Criminal Oase No 25 of 1924. 
, Mr. P Lobo,forthe Crown. , 
: JUDGMENT.— This judgment also 


si oses Of Criminal Appeals. Nos. 107, 
, 109,. 110,:111,- 112, 113, :119-and 120 
at 1924. The ten appellants are: Kishore, 


Nanhoo,.Lelji, Partab, Nathoo, Malthu, 
Jhalua, Jamnaprasad, Balua and Halka, 
respectively. These ten persons have 
been convicted ab one: trial of an offence 
‘under section 400 of the Indian Penal 


Coda, and all with the exception of 


' Magistrate before whom the -procese 
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Malthu have bcen sentenced to seven 
years’ rigorous imprisonment. The ap- 
pellant Malthu has been sentenced to 
five’ years' rigorous imprisonment. 

' The case. has been tried by,a Sub-Divi- 
sional Magistrate with section 30 powers, 
Under these powers a Sub-Divisional 
Magistrate has power to try asa Magis- ` 
trate all offences not punishable with 
death.. On the 28th February 1924 one 
Gajraj Singh was examined under section 
337 of the Criminal Procedure Code and 
a pardon was tendered to him on con- 
dition of his making a full and true 
disclosure of the whole of the circum- 
stances within his knowledge in connec- 
tion with this case That pardon was 
accepted, and eventually’ Gajraj was 
examined asan-approver m the case on 
the: 26th March 1924. Now the amended : 


. section 337. (2A) of the Oriminal Pro- 


cedure Oode runs as follows.— 

“In every case where a person has 
accepted a tender,of pardon and’ has 
been examined under sub-section (2) the 
B 
are pending shall, if he 18 satisfied that 
there are reasonable grounds for béliey- 
ing that the accused is guilty of .an 
oftence, commit him for trial to the Court 
of Session or High Court ‘as the case 


miy be x , i 
18 section ‘clearly governs section 30 
of the Code of Criminal Procedure, The 
Select Committee, referring to the amend- 


: ment of this section, say i 


. (f) We think all cases in which 
there is an rae should be committed’ 
for trial, and we have deleted the: pro- 


‘vision which énabled cases to be trans- 


ferred to section 30 Magistrates.” 

It seems very clear that the Sub-Divi- 
sional Magistrate had not the power to 
iry the present case, because there waa 
an approver's testimony init. He should 
have committed the case for trial to the 
Sessions Court. It is unnecessary to take 


‘further evidence, but the Magistrate 


will write a short order giving his 


reasons for committing the case I set 


aside the convictions and sentences 
passed on the appellants and direct that 
the lower Court do now commit the case 
for trial to the Sessions Court. 

G. R D, Order accordingly, 


3m na 
514 
' JIWAN SINGH v. BMPBROR.” 


LAHORE HIGH COURT. 

OrIMINAL APPEAL No 139 or 1924 

- June 18, 1924 , 

Present :—Mr Justice Moti Sage 
JIWAN SINGH. AND ANOTHER—AOCUSED 
—APPELLANTS s 

` versus . 
EMPEROR— RESPONDENT. 


Penal Code (Act XLV of 1860, s  124A4— 
Sedion —Ingredwnt of offence—Intertion, how 
determined—Prosecution, w bound to 


duce direct evidence—Presumption— Accused, duty 
o, E ` 

Tam question whether a certam article in a 
newspaper 18 or 18 not seditious within the mean- 
ing of section 1244, Penal Code, depends 
upon whether ıt was or was not intanded to brin 
the Government into hatied oi contempt [p 574, 
col 2 4 

ie a state of mind which may be 
gathered fiom the surrounding circumstances and 
may well be presumed from the conduct of the 
wiiter or the publisher which would include 
alao the chaiacter of the language employed 


by him [ind] , al j 

Revv B n 4B & Ald Oat p 120, 
108 E. R 873, 22 R R 539, Hawe v Wilson, (1829) 
9B & O 643, 4 Man. & Ry 005, 100 E R 239,7 
LIK B.X2, 33 R R 264, Queen-Empress v 
Luxman Narayan Joshi, 2 Bom. L R 286, referred 
to 


Intention 16 an essential element in the offence of 

sedition but ıt is not necessuiy for the piosecution 
' to prove the intention dnectly by evidence [p 574, 
col 2, p. 575, col 1] i 

The law wil presume the intention—whether 
good or bad—fiom ihe language and conduct of 
the accused, and it will be then for him to show 
that lus words were haimless and his motives 
innocent [p 575, col 2] 

Appeal from an order of the Magis- 
trate, First Olass, with powers to try 
offences under section 124A, Indian Penal 
Code, Amritsar, dated the 4th February 
1924. i 6 

Mr. B R. Puri and Dr. Nand Lal, for 
the Appellants. 

Mr. Pes Raj Sawhney, Publie Proge- 
cutor, for the Respondent.: 

JUDGMENT.—This is an appeal 
from a conviction under section 124A, 
Indian Penal Code The appellants are 
two in number, namely, Jiwan Singh, 
the editor, and Sewa Singh, the pub- 
lisher, of a certam newspaper published 
jn Gurmukhi at Amritsar under the name 
and style of ‘The Kirppan Bahadur,’ 
The subject-matter of the charges 18 
to be found in an article published in 
its issue of the 25th February 1923, 
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"Best that if it 
‘tents of the paper were likely to excite 
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an English translation 'of which is set, 
out ın eaienso in the judgment of the 
Trial Magistrate. The case for the pro- 
secution 18 that this article is seditious 
and, that it is caleulated tó bring into 
hatred and contempt or to excite feel- ' 
ings of disaffection towards the Govern- 
ment established by law in British 
India. Both: the accused have been 
found guilty, and have been sentenced 
to one year'srigorous imprisonment and 
a fine of Rs. 150 each. 


The finding of the learned Magistrate 
has been assailed before me mainly on 
the ground that the article is not 
seditious within the meaning of section 
124A, Indian Penal Code, and that 
there is nothing on the recoid to show 
that on a perusal of “this article any 
feelings of hatred or ‘contempt were 
excited among its readers towards the 
British Government. It is pointed out 
that only three witnesses were pro- 
duced on behalf of the prosecution and 
that there was nothing in their evidence 
to support the finding of the learned 
Magistrate that the accused were guilty 
of the offence with which they had 
been charged’ On the contrary 1eliance 
was placed on the evidence of the 
defence witnesses most of whom are 
alleged to have deposed:to the effect 
that the article was not seditious and 
that it was not capable of bearing a 
sinister interpretation. Now the question. 


‘whether the article is or is not seditious 


within the meaning of section 124A, 


‘Indian Penal Code, depends upon whe- 


ther the article was or was not intended 
to bring the Government into hatred or 
contempt. It is now well settled that 
intention is a state of mind which 
may be gathered from the surrounding 
clicumstances and may. well be pre- 
sumed from the conduct of the writer 
or the publisher which would of course 


‘include also the character of thelangu- 


age employed by him. In the case of Rex 
v Burdett (1) itwag'held by Mr. Justice 
it appeared t the con- 


sedition and disaffection, the defendant 
) (1820) 4 B. & Ald 95 at p. 120; 106 E, B: 
a? g 539. B R sna 


D 
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must be preéumed .to.intend that which 
his act was likely to produce. Similar- 
ly in the case of*Haire v. Wile 9 
it was held by Lord Tenterden, O 
that every man is presumed to iM 


the natural and.ordinary consequences’ 


‘of his act If the tendency of the 
publication was injurious to.the plaintiff, 
the law will assume that the defendant 


by publishing it, intended to produce: 


the injury which it was calculated to 
effect. In the case of Queen-Empress v. 
Luxman Narayan Josh. (3), Bir Lew- 
rence Jenkins ir his charge to , the 
Jury said:—“It is obvious that you 
must determine what was the accused's 
intention. Was it his intention to call 
into being hostile feeling? To decide 
this, you have to be guided by thé 
rule (perhaps a rough and ready rule, 
"but one always accepted until it can 
be shown that there is no room for 
ita application) that a man must be 
taken to intend the natural and reason- 


able consequences ‘of’ his act, so , that: 


if on reading through these articles the 
reasonable and natural and probable 
effect of these articles on the minds of 
‘those to whom they were addressed 
appears to you to be that feelings of 
hatred, contempt or disaffection would 
be excited. towards the Government, 
then you will be justified m sayin 
that these articles were written wi 

that intent, and that these articles, 


therefore; are an attempt to create thé" 


feelin against which the law seeks to 
provide." Similarly Mr. Mayne m his 
Oriminal Law-of India says, “Intention 
for this. purpose is really no more 
‘than meaning When a man is charged 
in respect of anything he has written 


or said, the meaning of what he said ' 


or wrote must be taken to be his 
meaning, and that meaning is what his 
language would be understoood to mean 
by the people, to whom it is address- 
'e " " 


Tt is clear from ‘these authorities that 
intention is an essential element in the 
offence of sedition, though -the section 
829) 9 9 B & 0. 643, 4 Man. & Ry, 605;-100 

nk 2 01, LJ K B 309,33 R. R Bi f : 
S 2 Bom L; R. 286. . 


dibus dass. 


. effect i- — i 


575 
does not expressly say so, and it i8 
also clear that it is not necessary for 
the prosecution to prove the- intention 
directly by evidence which in most 
cases would be impracticable. The law 
will presume the intention—whether 


‘good or: bad—from the lan sngnage and 


conduct, of the accused, -and it will be 


: then for. him to show that his words 


were harmless and his motives innocent. 
Judged by this test the sole question 
for determination is whether from the 
language used in the article it can be 
inferred that the accused ` intended to 
excite feelings of disaffection towards 
the British Government The article 
in question is headed as “The sentences 
on two more Akalis have been enhanced.” 
It begins by reminding its readers that 
the sentences on Sardar Kharak Singh 
and Sardar Jaswant Singh, two of the ' 
Akali leaders confined-in the Dera Ghazi 
Khan Jail, had already been enhanced. 
It then goes on to inform them that : 
the sentences on two more Akalis in 
the same Jail, Sardar Mehr Singh and | 
Sardar Ganda ‘Singh, had also been 
enhanced by nine months’ each and 
that Jaswant Sin ne had been punished 
with bar fetters also It then proceeds 
to criticise the policy of the Government 
which it calls a double-faced policy. 
in releasing some of the prisoners 
arrested ın Guru ka bagh affair before 
the expiry of their original , sentences 
and enhancing the sentences of others. 
It is then insinuated that the reason 


' given by the Government for enhancing 


the sentences that the prisoners have 
been guilty of nfrmging the Jail Rules 
is false -and that the sentences had, 
very probably been enhanced for some 
other ulterior reason which had not 
been made publie. : 
reminded of the sufferings of the Sikh 
prisoners in the Guru.ka bagh affair 
and it is pointed out that it is im- 
possible to believe that they. would 
nowbe guilty of infringing the Jail Rules 
when they had not resisted even as much 
as by raising their little finger against 
the authorities on that occasion. The 
language employed in the article to emp- 
Meet this fact is - to the following. 


The readers are : 
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' "How ean these people be expected to 
break the Jail Rules who did not lift even 
one finger, when they were bludgeoned 
and their long hairs were pulled? Not 
one hair (ón the bodies “of those) had 
been injured who pelted stones on the 
faces of Sikh prisoners, suspended the 
latter from trees, threatened to thrust 
kuththa (halal) meat and beef into their 
Mouths and committed on them such 
other diverse outrages in defiance of the 
Jail Rules as they liked. But troubles ure 
piled on respectable Sikhs on one pretext 
or another.” Then thereis a reflection 
on the Government's sense of justice 
which itis insinuated has become alto- 
gether wrapped asevidenced by the pre- 
sent happenings. It is stated: |“ Bles- 
sed is British Rule asalso its justice, the 
. Rule under which, it is said, the hon 
and the goat drink At the’ same ghat.” 
Lastly, there is a sentence which says that 
it is impossible for the Sikh community 
to forget the treatmept which has been 
meted out to them by.those who had been 
posing as their friends for the last 70 


years. : 
- The learned istrate has found -that 
. khe article is seditious and that it is cal- 


culated to promote feelings of ill-will ‘and ' 
hostility towards the British Govern- , 


ment. Íhavegiven a very careful con- 
sideration to the language of the article 
with, a view to form my, own judgment 
as to its character, andI can come to no 


‘other conclusion than that 1te object: and ` 
intention was to bring the Government . 


as contemplated by section 124A, Indian 
‘Penal Code, into hatred and contempt or 
to excite feelings of disaffection towards 
it. The article was written in Gur- 
imukhi at the, time when the relations 
. ‘between the Government and the Sikhs 
were very much straméd.." The Govern- 
mient was therein charged with having 
restored to various excesses in order to 
humiliate the Sikh community. Its 
policy was designated as a double-faced 
policy and it, was insinuated that in 


‘order to gain its ulterior objects the' 


Government had not hesitated to dib- 
regard even the religious scruples and prè- 


judicesof the Sikh’ community. There 


tan be no doubt that the article was sedi: ' 


tious within the meaning of section 124A, 
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Indian Penal Code, and that it was likely 
to'cause disaffection or produce hatred or. 
contempt towards the Government. 

The question of sentence, however, re- 
quires consideration. The accused Jiwan” 
Singh belongs ‘to a very respectable 
faimily; some of its members are holding 
responsible posts under the Government 
and the past record of the accused him- 
self has so far been very satisfactory. 
He has expressed 1egret for ‘what he has 
written and has clearly stated before me 
that his object ın writing this article was 
not to excite disaffection ‘towards the 
Government There can also’ "be no, 
doubt that tho first portion of the article 
giving information as to the enhance . 
ment of the sentences on some of the 
Akali leaders was copied from other Akali 
papers in which the news had already 
appeared. The second portion was based 
on certain communiques issued by the 
Sharomani Gurdwara Parbandhak Com- 
muttee at Amritsar. These circumstances 
cannot of course justify’. the ‘publication 
of tlie article in question, but may certain- 
ly be taken into consideration in miti- 
gation of the pffence with which ‘the ac- 
cused has been charged. The accused is 
an old man of about 55' years, of age and 
has probably been led away by his Teligi- 


"ous zeal, Having ~regard.to “his past 


record andto the circumstances «stated 
above, I consider that the sentence of 


: Rss150 fine’ would be quite sufficient: to 


meet the ends of justice. I accordin 
‘uphold the conviction but, reduce; A 
sentence to the extent above indicatéd. 

It follows from what “has been stated 
‘above that the appellant Sewa Singh, who 
is admittedly the publisher of the “article, 
guilty. His conviction must, 
therefore, also be upheld, but the sen- 
‘tence reduced to the ‘same’ extent ‘as 1n 
the;case of the' other appellant -Jiwan 
Singh. Iaccordingly uphold the con- 
vietion and the sentence of Ra ^150 fine, 
but set aside the sentence of 1mprisoment. 
In default of payment of fine both 'the 
accused will “undergo “two months” ‘ri- 
gorous imprisonment'each, : 
~ Kj ^D, - Appeal dismissed; 

| ` ““Sentence reduced. 
! 
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BOMBAY HIGH COURT. 
Wrest Civit ApemAL No. 254-or 1921.. 
August 2, 1993. £ 
Present;—Bir ubhai Shah, Kr , Acting 
: Chief Justice:and Mr, Justice Kemp. 
:PATDAYA . bin-MUPPAY.YA HIR 
MATH—PLAINTIFF— ÀPPELLANT 


. versus 
Tus SHORETARY or STATE ror . 
INDIA ın COUNCIL AND OTHBRS— 
DEFANDANTS—RRESPONDBNTS. . 

= Bombay Revenue Jurisdiction Act (X p 1876), ss 
4 (a), 5 (a)—Bombay Titles to Rent-free es Act 
(XI of 1859), Sch B, s 8—Suu for declaration that 
plaintiff 1 jangam of math, maintainability of— 
Surt restrarning Secretary of State from ‘recovering 
economic) rent, whether barred—Third person in 
possession of lands appertaining -to office of milage 
servant—Collector, power of, to levy economic 7ent— 
Order ulna vue Sutt-to restrain “Collector— 
Dumutation—Limuation Act (IX of 1908), Seh I, 
Art. 14, applicabiluy of 

.A suit for a Jedla ain that plaintiff 1s the 
jangam of a math is barred unde paragraph @) 
of section’ 4'(a) of the Bombay Revenue Jurisdic- 
tion Act [p 578, col 2] 

A. sut against the Secretary of State for. India 
and other defendants for an injunction restraining 
the former from recovering the’ full economic rent 
of certam lands and-paymg the same to the latter 
and restraming the letter from ieceiving the 
same, even 1f 1t fally under pa phs 1 and 4 of 


section 4 (a) of the Bombay Revenue Juiusdiction' 


Act, 18 saved fiom the bar created by section 
5 ig) 9 the Act [p 580, cols 1 & 2] 
e Government’ has power fo regulate by 


rules the question of emoluments relating to service 
performed to the State under the fifth proyigion: of 
section 8, Schedule B, Bombay Titles to Rent- 
free Estates “Act but ıt has ‘no power 
under that Act to frame any rules‘ with 1eference 


678, col 2, p' 580, col 1] 
The office of yangam ofa math comes under:the 
first paragraph of section 8, Schedule B of-Bombay 
Titles to Rent-free Estates Act. [p.580, col 1]' 


Aput from ‘some: statutory provision or some 
rule having the force of law, the ‘Collector has no 
power to disturb the .possesmon of a.third. party, 
over lands appertaining to the soffice of a village 
servant,. who may have acquired rights in respect 
‘of such lands under the operation of: law, as, for 
' example, by adverse. possession ‘In, such'a case 

the: Gollector has. no power’erther to- evict the 
“person in on or. to levy economic rent m 
es of the lands [p 580, col 2; p 581,c01 2] ', 

sult for an injunction restraining the Secro- 
tary of. State for from enfo an order 
which is ultra vires ia not erned by-Art 414, 
Schedule I of the Limitation Aot 581, col 2] 

First appeal against the decision-of the 
District Judge, Dharwar. 2 
t 3 87 


i 


Mr; Nilkant: Atmaram: for the Appel- 
lant. ' i 

Mr. 8. S. Patkar, Government Pleader, 
and Mr Y.,N.Nadkarnt for'Mr. K.H, 
Kelkar, for Respondents, 


‘ JUDGMENT.—The facts "which 


' have „given: rise to this-appeal are briefly 


these. The plaintiff is the Swami of:the 
Huremath at Haven. He fled/ this suit 


‘on the 25th. February 1918: against -the 


Secretary of Btate'for India--and two 


other defendants. These.two defendants 


represent the line of one ‘Chanviraya, 
who was the father of Baslingaya shown 


'n-the genealogy: in paragraph ‘3-ofthe 


plaint. The. plaintiffs .predecessór-in- 
title as the Swami. of the math: was one 
Tirmalswami. This Tirmalswami, before 
he became the Swami of the math, ,in 
hus family was the. natural: brother *of 
the said-Chanviraya. ‘The suit: relates 
to three Survey Nos -35,5186.:and::137 
which, roughly speaking,'represent two 
out of the four lends which were, original- 
lv assigned under the, sanad;of 1868 to 


Ohanviraya for the purpose of remunerat- . 


ing himv in connection with the: perfor; 
mance of his duties as'.a-jangam.;:The 
plaintiff's case is that really -he andvhis 
predecessors,: the Swamis.of the «math 
have been the angam , :and the 
lands were really assigned, -to-: them. 
It appears, however, fram; the: statement 


of the case that two landsare admittedly `` 


in the possession of defendants Nos:-2-and 
‘3, These are Survey. Nos. 7 and 310, which 
apparently correspond. tq. the old. Nos. 5 
and 224, The plaintiff's case is that.heis 
the rightful owner of the three lands. men- 
tioned in the suit, and that the defendants 
have no right whatever. to, those lands 
beyond recovering the amount ‘payable 
to the Government as, judi. . On the. ap- 


plication of defendants Nos, 2 and. 3 -the. 


Uollector made an order that "full rent 
as per Form-E was to be recovered forall 
the three numbers and paid- to applicants” 
on the 24th April 1915, There was-an ap- 
peal from this to the Commissioner who 
upheld the order on the-I6th September 
1915. There wasa memorial to the Gov- 
ernment ; but.the. Government, declined 


Lo.interfere on. .the, “29th Septembey 


i 
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. 1916, Asa result of this order, the full 
economic rentin respect, of these two 
lands was levied for three years as stated 
in paragraph 9 of the plaint amounting 
in all to Rs. 481-5-6. The present suit is 


` filed by the plaintiff on the footing of the 


cause of action having arisen in virtue of 
the interference by the Revenue Authori- 
ties with his rights by charging econo- 
mic rent, and he has claimed the follow- 
ing reliefs :— 

(a) that the plaintiff should be declared 
as the Jangam of the Hiremath of Haven 
and not the deféndants Nos. 2 and 3;. 

. (0) that a permanent, injunction be 
issued restraining defendant No.1 from 
recovering the rent of the lands men- 
tioned in paragraph 1, and from payin 
the same to defendants Nos. 2 and 3, an 
again restraining defendants Nos. 2 and 
3 from receiving the same ; 

(c) that the sum of Rs. 481-5-6 men- 
tioned in paragraph 9 of his plaint should 
‘be ordered to be re-paid to the plaintiff; 

(d) in case the Court‘holds that defend- 
ants Nos. 2 and 3 are jangams of the 
said Hiremath and they are entitled to 
récover the jangam grant from plaintiff, 

_ that it should be declared that they are 
entitled to recover the royal share of the 
revenue only of the lands mentioned in 
paragraph 1, i. e., the assessment levied 
on'them and not the full rent of same. 

Defendant No. 1 denied’ the claim of 
the plaintiff both as tli&^ jangam and as 
the owner of these lands, He also 
denied that the plaintiff or his predeces- 
sors had been in possession for a long 
time past as alleged by the plaintiff, His 
case was that theselands were assigned 
for the jangam service useful to the com- 
‘munity at Haveri and that defendants 
. Nos. 2 and 3 were the jangams, and were 
‘entitled to the lands, It was also deined 
that the service was remunerated merely 
. by the royal share of the revenue of the 
lande. Bya supplemental statement the 
objections were raised that the claim was 
barred under section 4 (a) of the Bombay 

Revenue Jurisdiction Act X of 1876, and 


' 


" ^that it was barred by Art. 14 of the 
. “Indian Limitation 


h Act Defendants 
Nos. 2 and 8 asserted their own right both 
to the office as jangam-and to the lends 

Xn question, and in other reapecte they 


raised the same objections which defend- 
ant No, 1 had raised to the suit. 

On this several issue were raised, It 
8 not necessary to refer to those issues 
and to the findings in detail here but in 

` Mio runt the plaintiffs suit was dismis- 
sed. ' 

The plaintiff has appealed from this 
decree, and in support of the appeal 
several questions have been argued. It 
will be convenient to take the points 
with reference to the prayers in the 
plaint,and to deal with them as they 
have been raised in the appeal. The first 
prayer relates to the declaration that the 
plaintiff is the jangam and not defend- 
ants ‘No. 2 and 3, This office is 
useful to the village community, and 
the lands assigned to the  office- 
holder are assigned in respect of the 
services which he has to render. In the 
present case the Government continued 
the lands for the office of the jangam 
under the sanad of 1868, which was 
issued to Ohanviraya, who would repre- 
sent Baslingaya's branch as shown in 
the plaint. 

As regards the first prayer itis clear 
that the claim is barred under section 4 
(a), 2nd paragraph of Act X of 1876. It 

rovides that “subject to the exceptions 

ereinafter appearing, no Civil Court 
shall exercise jurisdiction as to any of 
the following matters: claims to per- 
form the duties of any such officer or 
servant," such officer or servant having 
been specitied in the first paraghaph 
which would include any other village 
officer or servant. It was rightly conceded 
in the course of the argument by Mr, 
Nilkant, that the jurisdiction of the 
Courts as to the first prayer would be 
barred under this clause, and it is not 
necessary to labour thisipoint. 

But it has been argued in this appeal 
that though the question as to who is 
the jangam is excluded from the juris- 
diction of the Civil Courts the Courts 
could determine the question whether 
the lands were assigned to the ancestoré 
of: defendants Nos. 2 and 3 or to the 

laintiffs ancestors. The evidence 

earing on the question as to whether 
the t was originally to the Swami of 
the Hiremath at Hareri or to Chanviraya, 


i 
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the original ancestor of the present 
defendants Nos, 2 and 3, has’ been dis- 
cussed at some length. It is common 
ground, however, between the parties, or 
at any rate the contrary has not been 
suggested on behalf of the appellant, 
that the lands are given as remuneration 
for the services to be rendered as 
Jangam; and ifthe Court cannot deter- 
mine whether the plaintiff is the jangam 
and if it must: accept the fact that 
defendants Nos. 2 and 3 are the jangams 
as the representatives of the jangam 
whom the Government accepted as the 
office-holder, it must also be accepted 
.that the lands were assigned to them as 
remuneration for the services to be per- 
formed by them as jangums In this 
view of the matter, it is needless to 
discuss the evidence as to the. grant. 
But we may mention briefly. that even if 
lt was open to us to considér the evi- 
dence bearing on the question whether 
the ENDE was originally to the Swami 
of the math orto Chanviraya, the evi- 
dence points to the conclusion that the 
lands were given originally, by the former 
Government to Obanviraya. Exhibits 
210, 242, and 244 show that so far back 
„as 1820 the lands stood in, the name of 
Chanviraya, and it is conceded that the 
lena Baie allalong stood.in the name 
D viraya. hen an inquiry was 
made before the Inam Comming it 
appears that Baslingaya; the son of 
Chanviraya, made a statement in 1845, 
Exhibit 210, which is relied upon bythe 
appellant as proving his, case; As 
against this, however, we have the fact 
“that in 1854 in Buit No. 201- between tae 
predeceesors-in-title of the plaintiff and 
defendants Nos. 2 and 3, there was a 
compromise decree, which is Exhibit 
218, and according to that the lands con- 
tinued to be in the name of the defend- 
ants’ ancestors; and above all we have 
the fact thatin 1888 Government grart- 
ed the sanad to Chanviraya.. The: 
decision of the Inam Commission, if 
there was any, has not been put in. 
Under these circumstances in spite of 
the statement of Baslingaya, which is 
not altogether. unequivocal, but -which 
we are willing to take for the purpase 


"ofthe present argument as telling. in’ , 
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favour of the plaintiffs case, the’ con- 
clusion must be accepted that the lands 
were. appurtenant to the officeand were , 
assigned to the ancestors of the present 
defendants Nos, 2 and 3. toe 

As regards the second prayer which 


‘relates to the injunction against defend- 


ant No. 1 restraining him. from 
Tecovering the full rent: of the lands, 
end from paying the same to defendants 
Nos, 2 and 3, and against defendants 
Nos. 2 and 3 restraining them from 
receiving the same, the question stands 
on a different footing, lt is urged'on 
behalf of defendant No. 1 that the suit 
is barred’ under section 4 (a), :.para- 
graphs 1 and 4of the Bombay Revenue 
Jurisdiction Act. It is important. to 
remember : that the Collector .has appa- 
tently acted under the Rules'framed'by 
the Government in 1908 for the resump- 
tion of lands. These rules purport: to 
have been framed under the powers 
conferred by Act XI of 1852, Schedule 
B, sections.8 and 10, and by Bombay Act 
VII of 1868, section 2, clause 3 and all - 
other powers in this behalf. Under rule 4, 
the Collector has ‘the power in respect of 
lands which do not under rules 2 
and 3 at his discretion to resume these 
lands if:he finds that the lands are in^ 
possession of third parties; and under 
rule 6 he can summarily evict any 
erson wrogfully. in possession of the 
nd,orlevy any rent due by any person: 
in the manner that may be prescribed 
for the time being in force for the levy 
of a revenue demand. In the present: 
case the Collector ordered the economic 
rent to be levied; and the only possible 
basis for this order is afforded by these 
rules. No other statutory power is 
referred to as justifying the order, 


“The. plaintiff's case is that these rules 


are ‘ultra vires of the Government so’ far 


‘as the territories to which Act XI: of” 


1852 applies are concerned) as 
those lands which are held by servants 
of the'class:mentioned in paragrapli:l 
of section 8 of. Schedule B of-Act XI 
of 1852. The Government has -power -to 
regulate ..by -rules thé. question of 
g to'gervi Iform-: 
ed to the.'State -under the Sth: bruvi&ion: , 
ef sectioii 8; But: the -Governmest hag 


deo 


no: power under that Act to.frame -any 
rules with' reference to the resumption 
of lands given as emolumenta of any 
hereditary .office, such af-karis, village 
joshiws, etc. It is common ground . that 
the office of a jangam' comes undt»- the 
first’ paragraph of. section 8. ;Therefore, 
by the very preamble of these. rules tit 
is clear'that they could not have ‘been 
intended to. apply: to lands held by.such 
village ‘servants .in the' territories ‘to 
which Act “XI of 1852 applies. It’ may 
be mentioned that there, is no provision 
in Bombay Act II sof 1863,. like’. the 
provision in- section 2, ‘clanse (3), &sub- 
clause (3) in Bombay ‘Act VII of 51863. 
The case for the plaintiff is that the 
order'of the Oollector is ultra viresso 
far as it^ purports to levy rentin:excess 
ofi the full assessment authorised. Dy 
Government. The claim, so “far -as it 
relates:to this excess’ amount "over -the 
assessment authorised by law; would"be 
saved under sectior 5 (a) of the Bombay 
Revenue Jurisdiction "Act.. Under that 
Section itis open to the plaintiff to file 
a suit’ -against ‘Govermment: contesting 
the ‘amount claimed, or ; paid ‘under 
protest, on the ground that such amount 
18! in excess,of: the amount’ authorised: in 
“that behelfby Government. -' ing, 
therefore, : that the claim “as: to this rent 
would sfall under clause (a) of section 4, 
paragraphs 1 “and 4, it is save from 
the bar of. the Revenue Jurisdiction “Act 
to.the.extent which I have stated. 
It has been: urged 
appellane that the swt would be saved 
“under clauses (i) and (k) of section 
4,of:the-Bombay Revenue Jurisdiction 
Act.’ Itis clear that no decision. under 
Act XI of 1852 has been put in, and no 
exemption is claimed on the basis of suth 
a decision. Therefore, clause (k) would not 
apply. The sanad in quession does not 
rt to have been issued under Bombay 
Act II. of 1863, and it.seems to us that it 
could not. have been issued under: that 
Act as it- does not apply to "lands held 
for service.” as provided in section. 1, 
clause (2), sub-clause . (3). «Weare un- 
able .to accept Mr. Nilkant’s <argu- 


‘mont -that "service" there means ser-- 


vice to the State: and not.service to the 
'willageKcommunity, It. would not . be 
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on : behalf ‘of: the - 


E 


possible ‘to .aecept this : contention 
without reading wórds: in the -clause 
"which. are not there ^ and the *construc- 
tion would be opposed fo the observation 

in |Jamal*Saheb v.*Murgaya’ Swamy (1). : 
“Therefore, clause (1)'also would"not'apply. , 
But we think 'that^the ‘suit is ‘saved 
-under section ‘5 of the Bombay Revenue 
Jurisdiction ‘Act. ` This point was not 
‘decided’ in ‘the -two “decisions ' which 
-have-been referred “to 'in the course of ` 


“the:argument, "viz., Mohamadsaheb v. The 


Secretary of “State for India (2) and 
‘Fakvrudinsab v. The Secretary of “State 
for India (3). i 
The. lower Gourt has” taken the view 
&hat:even' though*the order‘may ' not be 
‘justified under -any statutory - provision, 


“it must! be: deemed -to be validvon the 


-ground: that; the ‘Government have ` the 
inherent power-of .authorising -the’ Col- 
‘lector ‘to 'resnme the lands ‘summarily 
‘where’: they ‘appertain :to'the ‘office of 
.& village -servant of ‘the ‘description 
‘mentioned ‘in “Act ` XI óf 1852, Sche- 
idule .B, rule’ 8, -paragraph 1 and 
"where the office is found to-be dissociat- 
ed from the-:lands which would be 
contrary 'to- the purpose. of the grant 
of the:lands' as" remuneration for services 
to’ be .rendered’ to' the. village: com- 
-munity. We-are, however, ‘unable to 
accept this view. We ~do not think that 
cunless.'the "powers could be referred to 
any -statutory provision, ‘or’ any rule 
which hasithe force of law, it'could be 
-assumed that «the Collector would’ have 


“the power of disturbing the possession 


ofany third. parties who “may have 
acquired ‘rights in ‘respect of : such’ lands 
under the operation. of law, as ‘for 
exainple,. by adverse possession, "Where 
a third party is.-found in y possession «of 
‘such’ lands, “either ‘the party interested 
must -sue him »for possession; or if the 
-Government: feel interested in the res- 
toration’ of the lands, they’ may be-able 
to ‘sue-the third ‘party. for such restora- 
tion, We-do-‘not«express any opinion 
on this last point. But -we think- that 


(1)'40. B. 34;-5 Ind: Dec (8) 408, 
2) 54 Ind. Cas, 98, 44 B. 120,.931-Bom L. R 


1159. 
yet n Cas." 105, “44 B. 139; 21 Bom. Li R 
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if these rules are. not intra vires of- the 
Government as regards'such lands aa -we 
are concerned within this. case, and: if 
the Collector has no power. to disturb 
the ession of a third party by sum- 
marily evicting : him: orv by levyin 


to. maintain a, suit` for the: purpose- of 
restraining the Collector from enforcing 
the order in question, - ' 
This- of: course does not affect -the 
question,as to who has the title to these 
lands, nor does it. affect the question 


whether. the -Collector or the Government’ 


has the right to sie the-plaintiff forthe 
purpose of restoring-the lands: to the 
office-holder. But if..the order made: by: 
the Collector and: upheld ‘by the Com- 
missioner is ultra wires, the ‘plaintiff 
is-entitled- to. prevent the avenue 
Authorities from recovering the full rent; 


It.appears in:this. case that. in.1868. 


when: a. sanad. wes: granted," the . full 
asseasment-in respect:of.all the lands 


was - Rs. 90, and:that. was: the --amount: 


which was to be paid to the Govern- 
Ment under the sanad.: Therefore, at 
that time the lands. were continued on 
payment^ of 1, amounting . to: full 
assessment, 
at the next, Revision: Survey in: 1876-77 
the assessments were raised in respect 
of: these ‘lands. and the-total. assessment 
under - that ‘Revisién Survey-was Rè: .129 
in, respect: of all. the “five” lands.: The 
:Goyernment: was eutitled to Rs:.90 under 
the sanad, and the difference .between 
the two items. represented) the 
benefit to.the sanad-holder. Ittfurther 
appears that in:1909-10/ this; amountiof 


assessment: was further: enhanced: to" 


Rs, 145:8-0, and'( according: to: that ‘the 
sanad-holder- would: be- entitled to» the 
differenced. between :Ra*145-8-0 andiRs: -90, 
The: plaintiffs: present claim must: be 
confined. to: the excess over :the- full 
asgesment innrespeot"of- the three lands 


, in-suits which: ia: recovered:.by: the: 


Colectox-under; the order. ina question, 
and to that: extent, as- we -have: said, 
the suit-is maintainable. On the;merits, 
in spite ofthe: argument.ofitheJeamed 
Goyernment:Pleader ; to. thè- contrary, 
we are unable: to. hold7that thé order 
of the, Collector -levying economie . rent 


t- appears, however; that: 


D 
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can be.justifled;, As régards the lands 
held by-village servants useful to the 
village community’ under- Act XI: of 
1852, Schedule -B; section 8, paragraph 
(1), thé Government hayer accepted the 


. ring, view 'that.these'rules ‘have no validity.: 
economic rent, the plaintiff ‘is ‘entitled. 


Our: conclusion, however; -is- based: upon 
the»'view. that we take of the powers, 
of;GÓvérnment. to frame such rules 
quite: independently of‘ that Resolution. 
In our. opihion, the plaintiff is entitled: 
to-an:injünction restraining defendant 
No. l'ifrom'‘Jeyying the economic rent 
undém-the order made by. the Collector 
in -April, 1919" 80 far as it, is in'excéess, 
of: the ‘full assessment leviablé in respeét 
of:these- three lands. - . MOL 

It is conceded, and it is indisputable, 
that: the :Oolleetor is entitled -to lévy 
the :full, asgésament: from: the, plaintiff 


in respect-rof*these- lands, and to pay. 
iffėèr- - 


to.deféndante-Nób, 2'and 3 the 
ence between the full ‘asseasmant-and 
the “judi payable-to ' the Góvernmént 
under the sanad The -relief ‘by way:of 
injunction is oonflhed' only. to the excess 
over that.full assessment: NES 
‘Itt will be.convenient-to deal here with 
the-rfurther, ‘question which: has been 
raised. ‘on. behalf of -défendant No. .1 
that the suit: is. time-barred, bechude 
the, suit; to"set -aside’ such ordérg must 
bə Bronght.. under Art 14 of; ‘the 
Indiah -Limitation Acte within- ‘a’ year 
from the date of theorder ." Te i& need: 
less, however, to refer to-.the many 
decisions hearing “on this -poitt. It'is 
clear-that ifthe order 15. ultra Tires, 
it need not.be. set. aside, and: this. is 
not a,“Buit. io.set: aside the order, ‘It 
is a suit to seek relief on the footing 
that the order is-ultra vires That ig a 
recognised distinction so far as the 
application of Art. 14 is concerned, 
and we do not think that Art. 14 
can apply to the claim for injunction. 
* vc Tore k we ae 
lü:ithe » result, the plaintiff's olaim 


must be disallowed except with reference. 


to the. injunction. We would, there re, 
&low:the-appeal to: that. extent: and 
vary the decree ofthe lower Court b 
granting 'an.injunction- inst defend- 
ant No. l.restreining: hümsftom' recover- 
ing anyerent: in. excess- of: the full 
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assessment in respect of the landa in. 
' guit under the order of the Collector 
dated 24th April 1915. 

The plaintif has sought to put in 
two documente relating to a period 
prior to. 1820 with a view to show that 
the, original inamdar was,, not. Ohan- 
viraya but the Swami: ofthe. math. 
It was perfectly open’ to -the: plaintiff 
to produce these documents -at, the trial 
of the suit and no adequate reason is 
shown, in our opinion, why he should 
be allowed to make good the omission 
now. The reason as stated in the peti- 
tion is that he thought that the state- 
ment of Baslingaya, Exhibit 210, was 
‘quite sufficient to prove his case, and 

t, therefore, he did not care to put 
them in. That is hardly a ground for 
allowing this application. Secondly, as 
we have already mentioned in the judg- 
ment, the question whether the plaintiff 
is the jangam or defendants No. 2 and 
3 are the jangams is a matter which 
cannot be determined by a Civil Court, 
and, as it is not disputed in this case 
that the lands are appurtenant to the 
office, the question as to the title to 
these lands is also practically concluded 
by the fact that the sanad has been 
granted by the Government to an 
ancestor of defendants Nos. 2 and 3, 
Even if these documents were admitted 
they could not affect the result. Therefore, 
the application for additional evidence 
must be rejected, : 

As regards costs, we think that under 
the circumstances each party should 
bear his own costs througotit. 

4. K, `- Appeal partly accepted. 





ALLAHABAD HIGH COURT. 
Sxconp OIL APPBAL No. 1260 or 1992. 
February 1, 1924, 
Present:—Mr. Justice Kanhaya Lal. 
RAGHUNATH--DBFENDANT— APPBLLANT 


versus 
BINDESHWARI NANDAN AND OTHERS : 


—PLAINTIFF8-— RESFONERNTS. - 
. Evidence Act (I of 187£), ss 11 (2), 1$ (b)— 
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‘situate in Bindhyachal. 


[1921 


Ownership of house; dispute as to—Direct evidence 
not avarlable—Old documents mentioning name of 
builder, whether admissible. 

In the caso ofa house said to have been built 
over half a century ago direct evidence as to 


.Who constructed ıt may not be easly available, 


and old documenta mentang whom it was 
built are admiaeible evidence. [p. 583, col. 1.] 
Second appeal against a decree of the 
Subordinate Judge, Mirzapur, dated 
the 25th April 1922. : 
Mr. G. Agarwala, for the Appellant. 
Dr. S. N. Sen, for the Respondents, 
JUDGMENT.—The dispute in this 
&ppeal relates to & shop and a house 
I The question 
for consideration was whether the defend- 
ant-appellant occupied the house in ques- 
tion as a parjawitdan or as a tenant on 
behalf of the plaintiffs The plaintiffs 
aré admittedly the owners of the land 
occupied by the house. Their allegation 
was' that the defendant occupied the said 
house as a tenant and was liable to eject- 
ment. The defendant-appellant, however, 
said that he was only a parjawatdar, 
holding the land occupied by the house 
in'dispute on rent and that he was not 
liable: to ejectment. He asserted that 
the shop and the house in dispute were 
built by his predecessor-in-title, He pro: 
duced ameng other papers a deed of gift 
piirporting to have been executed by 
usammat Badam in favour of Musam- 
mat Ohingani on the 18th of May 1862, 
wherein ‘it was stated that the ancestors 
ofithe donor had obtained the land from 
Bhawani and Sital'and built a house 
whichshe was conveyingto her daughter. 
The lower Appellate Court treated 
this document as an admission by tke 
défendant-appellant in his own favour 
and as‘such no proof àf his title to the 
house. An admission may, however, be 
proved on behalf of the person making 
it under section 21, clause (3) of tke 
Evidence Act (I of 1872), if it ia 
relevant otherwise than an admission. 


, In the case of a house said to have becn 


built over half a century ago, direct 
evidence as to who constructed it may 
not be easily available; and old docu- 
ments aga yaan by whom it was built 
may be: admissible in, evidence under 
section 11, clause (2) and section 18, clause 
(b) of the Indien Evidence Act for what 


t 
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Oourt refers toa mortgage-deed purport- 
ing to have beef executed by Bhusi 
Pande in favour of Badam Panda on the 
llth of August 1862, but that document 


is inconclusive on the point. It refers to; 


Bhawani‘and Sital as having held three 
shops, but in what capacity they held the 
same is not clear The lower Appellate 
Court has evidently made no serious 
attempt to discuss the documentary 
evidence adduced in the case and to find 
whether the plaintiffs were thé owners 
only of the land or also of the shops and 
the house standing thereon. Before it 
could be said that there was no evidence 
to show that the ancestors df the defend- 
ant-appellant had built the same, the 
history of the title to the house as distinct 


from the land required to be examined in, 


the light of the documentary and other 
evidence available. Let the lower 
Appellate: Court be, therefore, directed 
to determine after taking such additional 


evidence as may be produced whether 


the shop and the house in dispute were 
built bythe predecessor-in-title of the 
plaintiffs or the defendant. Two month's 
time will be allowed for the return of 


the finding and ten days will be allowed, 
after the return of the finding for filing’ 


objections 


K. 8. D. Case remanded, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Orvin APPEAL No, 163 or 1923. 
July 21, 1924 
Present:—Mr, Pullan, A. J. O. 
JAGMOHAN SINGH AND OTHBRS— 

PLAINTIFF8—APPELLANTS  '' 


versus “ 
SHEO MANGAL SINGH AND OTHBRS— 
DEFENDANTS— RESPONDENTS 

Hindu Law—Whll, construction of—Property 

bequeathed to widow and on her death to cou- 

sui— Cousim Msn cd widow—Hetrs of cousin, 
whether entitled--Vested and contingent snterest 

It 1s a settled principle of law that during the 


lifetime of a :Hmdu widow, no. other person. 


; INDIAN CASES, 
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they may be worth. The lower Appellate: 
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acquires a vested intereat in- the property held by 
her (p 584, col 1.] 3 

Therefore, wherea Hindu testator directs m a 
Will that the proper A on his death would devolve 
on his widow in full ownership and upon the’ 
latter's death on his cousin, it conveys no more 
than a mere contingent interest to the cousin, 
and, in the event of the cousin predeceasmg 
the widow, his heis have no right to mhent 
ag against the reversioners of the testator. [tid]: ` 


Appeal against a decree of the Dis- , 
trict Judge Rae Bareli, dated the 16th 
March 1923, in an ap preferred against 


the decree of the Subordinate Judge, Rae 
Bareli, dated the 6th August 1939. A 


" Mr. A. P. Sen, for the Appellants. — , 
Mr. Bisheshwar Nath, for the Re- 
spondents,  : ' 


JUDGMENT.—This second appeal 
raises an interestidg point of law. One 


.Kalka Singh died in 1887 leaving a Will 
in. accordance with which his wife, - ' 


Musammat Shivraja inherited the estate; 
According to the terms of the : Will one, 
Naipal Singh -should have inherited tlie, 
estate on the death of Musammat, 
Bhivaraja. Naipal Singh, however, was 


‘the first to die in 1913. The question is. 


whether the property on the death of ' 
Shivaraja devolves upon the heirs of 
Naipal Singh or upon the next rever- 
sioners of "Kalka Singh under the Hindu : 
Law. In all cases depending upon a 
Will it is necessary to consider care- 
fully the wording of the document. , fn. 
the present case the Will recited that : 
the testator had no male heirs, that 
Naipal Bingh, his cousin, had rendered 
him services and it was hoped: that he,” 
would do so to his widow after the 
testator's death. This is the, gist of the. 
preamble and the operative clauses are ' 
to the effect (1) that the widow’ will 
as owner have proprietary possession 
dakhl malikana over the entire estate, 


' and the legal representative (meaning 


thereby Naipal Singh) shall continue 
to discharge services’ as a son. during 


` her lifetime, (2) after her death Naipal 


Singh will become. proprietor with Pop 
session; 'the third clause is, one öf 


- perhaps doubtful validity forbidding the 


widow to alienate any property at the 
instigation of any co-sharer. 'The im-, 
portant parts of the, Will are- (1) The : 


" 


{ 


bek. 


RAJAGOPALACHARIAN ` V. BABHYACHARIAR, 


widow:is'made: malik or owner with. 


full rights; (2) Naipal Singh is'to be- 
come owner after the widow's death. 
It "is argued on behalf:of the, rever- 
sioners;' that while the widow was ex- 
erċising “the full rights of - ownership it 
wás impossible that Naipal Singh could 
. alsoibe owner in any. sense of the 
term, and this is borne out by the 
second’ ‘effective clause. which: states 


clearly’ that: Naipal' Singh is only to 


bechme owner on ‘the ‘widow's death. 
Even if’ the word ‘malik’ is not pressed 
to mean* absolute owner:'it : must“ at 


least -be conceded. that Musammat ` 


Ahiyaraja obtdined under the Will the 
fall rights of a Hindu widow, and it 
is a settled principle of law that during 
the lifetime of a: Hindu widow’no other 
pérson acquires a: vested interest in the’ 
property. If  Nüipal Singh 'did' not 
obtain & vested iüterest in the property 
on’ the.‘death ‘of the testator his own 
death prior to the death -of Musammat 
Sliivüraja: deprives hig heirs of üny right- 
of inheritance- In reply stress^has been’ 
laid pn the wording of section 19--of- 
the Transfer of Property Act but this 
Act does not directly apply to Wills and’ 
moreover it'is:diffieult to say that even 
under that section Naipal Singh would- 
obtain a‘ vested interest in the property; 
. Jé is not as-though there was ‘a traris- 
fey in favour.of Naipal Singh postponed 
until: the” death of the widow Rather 
there is an- absolute -transfer in favour 
ofthe: widow for her lifetime with a 
promise that Naipal Singh shall become 
owner ‘aftér her death; that is-after her 
„ownership, ceases Oiving tó the’ fact 
that the widow died ‘first, Naipal Singh 
never acquired ownership with possession 
as' laid “down in the second effective 
clause’ of: the. Will, and in my opinion 
thé 'propér“oonchision to-be drawn is 
that: Naipal Singh had no -more-than a’ 
contingeht interest, and that his' heirs 
hhve no claim tò inherit as against’ 
the ‘nearer ' reversioners, I, therefore, 
reverse the -fin'dings’ of^ the two: lower 
QGdurts. I-‘allow the- appeal with’: costs 
A'débree' will be-passed'in favour of 
thé}. plaintiffs for possession and: for 
mesne-proflté ‘ax assessed by the: Court 
ot Bret Inatánca-ógether with proportion: 
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ate. costs and pending :and ‘future ind’ 
terest at 6 per.cent per:annum. 
G He "Appeal allowed, .4 
|| 
e i 
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MADRAS. HIGH COURT. is 
Sacoxp CIVIL APPEAL No. 1370 or 1921, . 
March 27, 1924. 
Present ;—Mr. Justise Phillips. 
NALLUR OHAKRAVARTHI 
RAJAGOPALAOHARIAR-—PLAINTIFF 
, - —APPBLLANT 


^ versus 
BASHYACHARIAR AND OTHERS— 
Dsgrenpants Nos 1 T0.11— 
RESPONDENTS. ; 

Cin! Procedure Code (Act V of, 1908), O^ VIII 
r ó—P[aint allegi death-of ' person on ' specified: 
day— Defendant's 1al—No counter-allegation— 
Admassion--Evaswe dental; what 15 

In a sut' by a revermoner for recovery of 
properties, after the death of: the widow, the 
plaintiff alleged that-the widow ‘died’on a‘ specuii- 
ed day,'thus biinging the-suit'in: time The 
defendant in;Àus written statement -pleaded that 
the plaintiff, shoyld. prove that the widow died 
on the, date alleged and that ‘he did not admit that 
date as the dite of, har death: 

Héld| ‘that, there’ was a clear. denial of the plaint: 
allegation of the widow's time,of death, and the. 
fact that there was no countei-allegation as to what 
that-date-dxactly wah could not be deemed to 
amount to an admission within the meaning of 
O VIII, r 5, Civil Pr 585, col 2 

Thorp v Holdeworth, OBOS Oh D 637, 45 
J Ch 406, T1 v Harper, (1878) 7 Oh D 403, 
47L J Oh 263, 38 L T 60, 26 W R 263, Rutter 
v Tregent (1879) 12 Oh D 758, 48L J Ch 791, 
41L T 16,27 W R 902, dis ed 

Second appeal against the decree of 
the District Court, South, Arcot, in. Ap- 
peal Suits Nos.:18.and 35 0141920, prefer- 
red against the decree of the Court ofthe 
District Munsif,. Tirukoilur, in Original 
Suit No. 90701 1918 . . 

Mesars , T. R. Ramchandra Iyer and 
S. Ramaavma Iyer, for the Appellant. 

Messrs S Varadacharwr and K. S. 


Krishnaawami Iyenger, for the Respond- 


ents 
JUDGMENT.—The plaintiff brings 
"this suit as &'reversioner to recover pro- 
perties which were in the possession of 
the - widow ofthe last male holder. Hé 
brought-the suit.on the 7th.of. September. 
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1918 and alleged in his plaint that the 
widow had died on the 28th-of September 
1906 thus bringing*his suit within time. 
The defendants in their written “state- 
ment pleaded,as follows .—“ The plaint- 
iff should. prove that the said Seshammal 
died on 26th September 1906 and these 
defendants do not admit that dateas the 
date of her death”, Later on in the 
written statement they say ‘‘ The plaint- 
iffs suitis barred by limitation also” 
The fifth defendant ın a separate written 
statement algo took the pleathat the suit 
was barred by limitation Issues were 
accordingly framed; the sixth issue being 
* Whether the suit is barred by limi- 
tation?" and subsequently an additional 
issue was framed “When did the widow 
Seshammal die?” The District Judge has 
found that Seshammal did not die on the 
date alleged by the plaintiff and that, 
consequently the suit was barred by 
limitation, and now in second appeal it 
is urged that this finding although a 
finding, of:fact cannot be accepted be- 
cause there was an admission in the 
defendants’ pleadings of the allegation 
by,the plaintiff. The provision. of the 


Civil Procedure Code relating to this is’ 


O VOL r 5whieh states. that “ Every 
allegation of fact in the plaint, if not de- 
nied'specifieally or by, necessary impli- 
cation,or stated to be not admıtted in 
the-pleading of the defendant, .shall be 
taken to be admitted except as against 8 
person under disability” Inthe present 
case the defendants distinctly stated that 
they did not admit the plaintiffs alle- 
gation as to the,date of Seshammal's 
death. It is argued that inasmuch as 
they did not make a counter-allegation as 
to what that date exactly was, it must 
be deemed to be an admission within ‘the 
meaning ofr. 5, and reliance is placed 
on serveral English cases + e, Thorp v. 
Holdsworth (1),^ Tildesléy v. Harper (2) 
and Rutter v..Tregent (3) These cases, 
however, appear to me tobe based .not on 
the corresponding provision to r. 5 but 
to the provision corresponding to r 4 


Bi B1 T Oh D 408, 471. Ch 203 ' 
3) (1878) 7 Oh’ D 403, 47 L Ob. 263, 38 L T. 
60; 26 W 203: 

(3): (1879) 12 Ob Di 788, 48Lud «Ch. 791, 41d. 
ie Pete - fs 
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i that he- would ` 
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of O. VIII which says that " Where:a, 
defendant denies an allegation of fact 
in the plaint, he must not do so evasiye- 
ly" In these cases there were several’ 
circumstances set out in the plaint as 
constituting the details of certains trans- 
actions and, instead:of denying those 
- geveral circumstances specifically the 
defendants denied them as a whole and 
as pointed out in one of the judgments, 
such denial'would be: perfectly justified; 
provided any one of those circumstances 
was not strictly accurate, but that ib did. 
not amount to a denial of each and every 
one of those allegations Inthe present 
case there is no question’ of evasive de- 
mal for there is only one fact-alleged and 
that has been stated to be not admitted.- 
Whether the defendants actually knew, 
the date of Seshammal's death or: not at: 
the time they made this pleading. does, 
not seem to bematenal. It was under- 
stood byvall the parties that this plea .of 
limitation was taken and that the ground. 
of the plea was that. the suit was not, 
brought within twelve years .of Sesham- 
mal's death. Thereis no question ofthe 
plaintiff being taken by surprise and, 
consequently there being no admission : 
as ‘to the date, the finding of the. District; 
Judge must be accepted. In that view, 
the second appeal fails and 18 dismissed 
with costs, two sets 


VN Y Appeal dismissed. 


OUDH JUDICIAL COMMIS- > 
SIONER'S COURT. 
Orvi, Revision No.'69 or 1924. 


July 21, 1924. 

Present: —Mr."Wezir Hasan, J. C. 
S. BURGE AND OTHERS— 
` —APPLIOANTS 


x versus : 
Mauln MOHAMMAD INAM ULLAH : 
KHAN-—DEFRNDANT—- OPPOSITE PARTY. 
Landlord and .tenant—Notrce for enhancement. 

of house vent—Option to vacate on non-acceptance 

of pr Tenant ANNE in occupatton— 
m ; 

A landlad.served the tenant with’ &- notice. 
charge: a certain, pst 
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enhanced rent from a given date The tenant NAGPUR JUDICIAL COMMIS- 


allowed the option to vacate the house in 
ae he did not accept the proposed enhancement 
of rent The tenant continued in occupation of 
the houss : 
Held, that the tenant's conduct in not vacating 
the house amounted to an implied acceptance of 


the proposal and conasquently he was lable to 
pa the enhanced rent 
Bhagwandas v Mithana, 6 O © 100, relied 


upon : T È 
Application for revision against a 
decree of the Additional Small Cause 
Court Judge, Lucknow, dated the 24th 
March 1924. . . 
Mr. P. D. Rustogi, for the Appiani 
Mr. Niamat Ullah holding brief of Mr. 
M Wasim, for the Opposite Party. 
JUDGMENT .—This is an application 
under section 25 of the Provincial Small 
Cause Courts Act. The applicants sued 
the opposite party for the recovery of rent 
of a certain house. They claimed rent 
at the rate of Rs 45 per month for two 
months and at therate of Rs 60 for the 
third month. The lower Court has allow- 
ed the plaintiffs claim at the uniform 
rate of Rs 45 for'all the three months. 
This application challenges the propriety 
of the decree of the Court below in the 
matter of rent for the last month. The 
applicants claim that they were entitled 
to Rs. 60 rent for that month and not Ra. 
45 only. The subject-matter of the appli- 
cation is, therefore, the sum of Rs 15 only. 
Tam of opinion that the application 
must be allowed. The plaintiffs served 
the defendant with'a notice that they 
would charge Rs. 60 rent per month for 
the house from the 4th June 1923 and if 
the defendant did not accept the proposed 
enhancement of reni he was free to vacate 
by that date. The defendant did not 
vacate it, but has continued in occupa- 
tion of the house This clearly imphes 
that he agreed to abide by the proposal 
made in the notice. This principle of the 
decision in the case of Bhagwandas v. 
Mithana (1) is clearly applicable and there 
is no room for distinction as the learned 
Judge tries to make out The application 
ia, therefore, allowed, the decree passed 
by the Court below will be modified hy 
adding to it Rs. 15 more The applicants 
will get their costs throughout in pro- 
` portion to their success. 
La. By. Application allowed. . 
q) 6 @y 0,190, * 


: SIONER'S COURT. 
Civit Revision Ng, 245 or 1923, 
February 1, 1921 — 
Present, —Mr, Kinkhede, A J. C 
Musammat SUNDER—DnFBNDANT 
— APPELLANT 

E vergusa 
BHOPAT-—PLAINTIFE—RESPONDENT, 


Hindu widow—Debt of husband— Discharge by 
third person at her requesti—laabiity of widow 


Pu rds of deceased—-Contract Act (IX of 1878), 
s: 7 


It is the duty of a Hindu widow to pay up 
the debts of her husband out of the assets ın- 
herited by hei and if instead of paying them 
herself out of the assets, she iequests a relation of 
hers to obtam a  dischar, or her from the 
liability to pay the game, a 18 liable to com- 
pensate herielntive out ofthe nsseta in he: hand 
under asction 70 of the Contract Act, as she 
enriches the assets to that extent or atictly 
speaking confers benefit upon the estate by gettmg 
the debt paid up. 537, col 1] 

Application’ for revision of an order 
of the Court of the Small Oauses, Multai, 
dated the 7th September 1923. 

Mr AC Roy, for the Applicant, 

Mr. S.B Gokhale, for the Non-Appli- 
cant. ; 


ORDER.—The facts must be briefly 
stated in order to understand how the 
plaintiff makes out his request to sue. 

One Teju died indebted to (1) Gabia 
(2 Gangu and Sawandas. He left be- 
hind some asseta and a widow who in- 
herited them, He also left a minor 
daughter. Shortly after her husband's 
death Zandoo went with her daughter 
(applicant) to live with the plaintiff and 
had taken her moveable property dlso with 
her. The plaintiff looked after the estate 
and was the de facto guardian of the appli- 
cant. While he was thus in charge of the 
assets of the deceased Teju or at any 
rate managed them, he at the request of 
Zandoo paid offthe debts due to the 
aforesaid creditors of Teju between 28th 
January 1922 and 10th October 1922 ag- 
gregating to Rs. 68-8-0. He now sues to 
recover the amount by which he is out 
of pocket, from the assets of the deceas- 
ed Teju in the hands of the defendant-ap- 
plicant The plaintiff established tho pay- 
ment of debt to the extent of Rs, 60-8 
and;got a decree for that sum, He 
could not succeed in proving payment 
of Rs. 8 to Gangoo, Bo- his claim: was 
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dismissed to.ihat extent. There is no 
further claim before me for it The 
daughter sgaingt whom the claim was 
decreed, has applied in revision for the 
setting-aside of the decree on the ground 
that the right by Zandoo for payment 
of the debts not being proved, the pay- 
ment if any should be regarded as yolun- 
tary payment and could not be recover- 
ed out of the assests, that at the most 
the debt was a personal debt of the 
widow, and that she, daughter, could not 
be made liable for:it, That no per- 
sonal decree could be passed against the 
minor and that the payments were made 
out of moneys paid to plaintiff, by ' the 
defendants, I must say that the last 


pM been decided against the de-' 


endant as her evidence on that point 
does not appear to have commended it- 
self to the Trial Court. Next thing that 
the debts were not authorised.to be paid 
by Zandoo is also not open to challenge 
The evidence of defendant's own witness 
No. 3 bears out the construction that 
Zandoo at any rate acquiesced or con- 
sented to the payment by the plaintiff of 
the debts due by Teju. Iam not prepar- 
ed to dissent from the view taken by the 
Court below as regards this point. The 


plaintiff admits that the Court was 


wrong in passing a personal decree 
against the minor and that he is satis- 
fied with a decree against the assets in 
defendant's hands he only question 
now left for decision is whether the , pay- 
ment by the plaintiff was under circum- 
stances which show that it was an 
officious interference with the affairs of 
Zandoo, so as to dissentitle him from 
claiming to be reimbursed with the money 
paid by him as he calls it for the protec- 
tion of the estate of the deceased. 

That for the time-being Musammat 
Zandoo as a widow represented the estate 
is beyond doubt. It was her duty to pay 
up the debts of her husband out of the 
assets inherited by hor f instead of 
paying them herself out of the asseta 
she requested a relation of hers to 
obtain a 
liability to pay the same, she has enrich- 
ed the asséts to that extent or at any 
rate saved so much of the assets or strict- 
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discharge for her from the ' 
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estate by getting plaintiff to pay it up. 
There is no contract to repay pleaded or 
proved by plaintiff ` This case, therefore, 
is one based not on a contract but re- 
lates to a liability or obligation resembl- 
ing those created by contract, on the part 
of the peron taking the assets of the 
deceased Teju to repay the person who 
satisfied the liabilities which were out- : 
standing against them at the request of a 

pèrson who for the time being represent- 
ed the whole estate. This being the 
position of the plaintiff towards the de- 
fendant I think the provisions of section. 


‘70 of the Contract Act clearly apply and 


plaintiff is entitled to be compensated by 
the defendant out of the assets that 
have come to her hands to the extént 
to which the assets have derived benefit ' 
by the payment. No question of the de- 
fendant having enough time: to accept 
the benefit Goa kara arises because I 
have held that the payment was made - 
with the implied consent and acquies- 
ence of Zandoe who represented the 
estate and she had sufficient time to make 
her election to accept the benefit or not 
before her civil death consequent on 
re-marriage opened out ‘succession in 
favour of thedefendant The defendant 
cannot, therefore, escape the liability 
which fastens itself upon the assets. 
I think the liability has-been rightly 
decreed against the defendant. The 
decree is, therefore, confirmed with the 
addition of the words "to be paid 
out of the assets of deceased Teju in ' 
her hands" after the figures Rs. 60-8-0. 

“The application is rejected. In the 
circumstance of the case I direct that, 
each party bear the costs incurred 
by him. i ` 


N.H. Application rejected, 


ly speaking conferred benefit upon „the ‘ 
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LAHORE HIGH COURT. 
Oriz Ravision Petition No 27 or 1924. 
May 1, 1924. 
Present:— Mr, Justice Martineau, 
ABDULLAH—PLAINTIFF—PETITIONER 


versus . 
SEORETARY or STATE ron INDIA— 
RESPONDENT 

Jurisdiction of Courts—Appeal, dismissal of— 
Court-fee, deficrent, levy of 

Afte à. Comt has dismissed an appeal, it 18 
functus officio and has no power to order the 
appellant to make up a deficiency discovered in 
the Conrt-fee 

Revision against an order of the 
Distriet Judge, Jullunder, dated the 18th 
August 1923, confirming that of the 
Senior Sub-Judge, Jullunder, dated the 
31st May 1923 

Sheikh Muhammed Monier, for the 
Petitioner. ] ; 

JUDGMENT.—The District Judge 
after dismissing the plaintiffs appeals 
proceeded to order him to make up a 
deficiency which he discovered in the 
Court fees on the appeals. This he had 
no power to do. Having dismissed the 
appeals he was functus officio See Jatra 
Mohan Sen v. Secretary of State (D, 
Shanghar Lafe Insurance Co. v. Helen 
Constance Brown (2) and Radhika Roman 
Prasad Singh v. Jankı Kuer (3) Iaccept 
this application for revision and set aside 
the order iequinng the petitioner to 
make up the deficiency ın the Court-fees 
on the appeals. 


N. H Application accepted. 


1)-52 Ind Oas 135, 46 O 520 
e 39 Ind Cas 534,9 Bu L T 43 
3 


51 Ind Gos 756, (1919) Pat 970, 4 P 
472 (F B). 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 105 or 1922 : 
April 22, 1924. 
Present —Mr. Justice Wallace 
PICHOHAKKUTTIYA PILLAI AND 
OTHBRS—PLAINTIFFB8— PETITION ERSA- 
APPELLANTS 


versus 

DORASWAMI MOOPANAR AND OTHBRS 
—DEFBNDANTI— RESPONDENTS g 

Civil Procedure Code (Act V of 1908), O XXI, 


INDIAN CASES. 
PIOHOHAKKUTTIYA PILLAI V. DORASWAMT MOOPANAR 


[1924+ 


r 2,0, XXXII, r 6—Satisfactton, of decree— 
Recognition by Court—Certificate and ` recording, 
whether necessary — Payment to 
holder for himself and minor brothers—Leave 
of Court, absence of—Decree, whether legally, 
satisfied—Joint decree-holders—Payment to one 
—Dischargs of hus share 

Under O r 2, Owil Procedure:Code, ın 
order thata payment to a deoree-holder should 
be recognised by the Court executing the deoree, 
1t is not necessary that the payment should be 
both certified and recorded ^ A certificate on the 
warrant of amest by the plaintiffs authorised 
Pleader that the decree was satisfied complies 
with the requiements of the iule [p 590, co 2] 


Wheie a manage: of a Hindu joint family 18 
himself on the record as the next-fiiend or guardian 
of & minor y to suit, his. powers.are contiolled 
by O. XXXIT, r 6, Civil. Procedure Code, and he 
cannot do any act in his capacity of father or 
managing member which he 1s debarred from 
doing as next fiend or guardian without lenve of 
the Oourt [p 591, col 2] 

A payment, therefore, to a decree-holder as 

lan although made and certified cannot be re- 

cognised by the Court executing the decree when 

leave of Court was not 1evioualy obtained under 
XXXI, r 6, Omi ure Code [bid] 


Ganesha Rao + Tuljaram Rao, 19 Ind Cas 515, 
36M 295, 170 W N 765, ALJ 588, 18C 
LJ 1, 15 Bom. L R 626, 14M L T 1, (1913) M 
W N 575,95M L J 150, 40D A 139 (P OQ), 
Krishna Ayyar v Chakrapam, 29 Ind Cas 475, 
rehed on 

A payment to one of sevoral Joint decree- 
holders will not be satisfaction of the decies 
even in part unless: the payee is an agent of 
the others entitled in law to receive the whole 
amount on their behalf, or the distinct shares 
ofeach joint deciee-holder are determined end 
known 592, col 1 

Mahomed Suar Sahib & 
Ind Qas 157, 31M L J 93, (1010)M W'N 411, 
JL W 579, 20M L T 381, Thimma Reddi v 
Subba Reddtar, 19 Ind Cas 141, (1918) al Wyn 
507, Periasami v Krishna Ayyan, 25 M 431, 12 AI 
L 4 166, 1elied on 


Co v Nabi Khan, 35 


uished 

Sultan Moween v Savalayammal, 
atp 344, 2M. L J. 50, 
not followed 


Where in execution of a decree by the plaintiff 
for himsclf and as guardian of hi minor 
brothers, plaintiffs Nos 3 and 3, the judgment- 
debtor was arrested and taken to Court and - the 
plaintiffs Vakil endorsed on the warrant that 
the deciee had been fully satisfied and that the 
Judgment-debtor may be released, but the Execut- 
ing Gourt iofused to record satisfaction on the 
gound that two of the plaintiffs were minois, 
and no furthe: steps were taken by. ether party 
thereon, and some time late: the Plaintift for 


15 M 33 
5 Ind.Dec (x B.) 581, 


Fol: 88] 


lumself and as- guardian of the minor plaintiffs 
egain applied to e: te the decree ' 

Held, thatthe previous leave of Court to the 
payment to the ian not having: been ob- 
tained, such payment. was inoperative and was 
not bini either on the minois or evan on the 

] and the decree not having been 
y satisfied to any extent a fresh execution 
&pplication- was maintainable [p, 591, cols 1 & 2] 
,,Appeal against a decree of the Court 
of-the Subordinate Judge, ‘Tanjore, in 
A.S. No. 56 of 1922 (A, S. No. 353 of 
1920, District Court, Tanjore). preferred 
against a decree of the Court - of the 
‘District Munsif, Tiruvadi, in, E. P. No .45 
of 1920, in O. 8.No, 173 of 1919. 
Mr, .A. Srirangachariar (with .him 


Mr. V .N. Venkatavardachariar), for 
the Appellants—The lower Courts 
were wrong -in going behind the 


order on the. former occasion: refusing to 
record satisfaction. The order has become 
final “and. that finding operates as -res 
judicata in the-presont proceedings. The 
tule-of constructive res. judicata has been 
applied- to execution proceedings. Kaja 
Rajeswara Dora v. Sundara Pandiyasamı 
Tevar (1). "There is no, order either 
recording satisfaction. Order XXI, r. 6, 
Oivil Procedure Code, is, therefore, a.bar 
to the plea: of satisfaction. Abhoy 
Naidu v Ramachandra Nardu (2). 

The respondent could have applied to 
enter up satisfaction. The time having 
now elapsed he.is-now debarred fro 
raising the plea. i g 

Secondly, even if the question of satis- 
faction of the decree can now be re-open- 
ed, payment to the first plaintiff who is 

dian ad litem of the minor plaintiffs 
os. 2and 3 cannot, operate as a valid 
payment in the absence of a certificate 
of Court under O.. XXXII,.r. 6, Civil 
Procedure Code the provisions of which 
are mandatory. The mere fact he is.the 
manager. of the joint family does not 
tender the rule inapplicable; Ganesha 
Raò v. Tùljaram Rao (3). < 


(1) 49 Ind ‘Cas 704; 49 M 581; 17 A L J183; 

36M L J. 184; 23 OW N. 549, 399 0 L.J 551; 

235M. L T 400, 21 Bom L, R 885, (1919) M. W, N. 

Bll.i0L W. 382 (P. 0). 
(9) 16 Ind Cas 905; (1929) M. W, N. 985, (194) 

L W 686 

8) 


R. 279, 19 L 3 , 
na 36M 205; 170.0. W N. 


WS: 11A L.J.589, 180.L 9.1, 15Bom, L R. 
626: 14 M. L T. 1, (1913).30 W. N. 575, 25 Mi LJ. 
430; 40 LA! 182 (P. 0), 
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don i 
The case in . Hariha* Pershad Singh 
v. Mathura Lal (4) relied on by the- lower 
Court proceeds on the ground that the, 
processual law as provided by O. XXXI, 
r 6, cannot deprive the manager of a-joint 
family of his'substantive rights under 
the general Hindu Law. And the cases 
in. Duraiswami . Sastrial,v. Venkatarama 
Iyer (5) and. Kristna Hande v. , Padman- 
abha Hande (6) merely follow Harihar 
Pershad Singh v. Mathura Lal (4) without 
assigning reasons. These. cases must be 
deemed to have been overruled since the 
Privy. Council decision in Ganesha Rao v. 
Tuljaram Rao (3).. This beinga rule of 
procedure ıt is only the law of the forum 
that would apply ‘and-not the -personal 
law . Vide 1899 Chatard's Settlement, In 


re (T) —. ; 

‘Order XXXI, r.6 has been held to 
apply to cases of managers of, joint 
Hindu family. Krishna, Ayyar v.: Chek- 
rapani (8), Abhoy Naidu v. Ramachandra 
Naidu (2) | A 

Jt -has;also. been held that the guardian 
ad litem - cannot. transfer a decree in ' 
favour, of the minor . without leave of 
Court. Kancherla Kanakayya v. Mulpuru 
Forun (9) The plaintiffs are, therefore, 
entited to execute the decree. : 

Mr. K. Bhashyam Iyengar (with;him 
Mr. N..Kunjithapathan), «for the Re- 
spondents.—In the very warrant . for 
arrest of the .respondent there «is 
an endorsement by the plaintiff's 
Pleader that the decree is satisfied. That 
can be relied on by the Executing Court 
in deciding whether there: has been satis- 
faction or not. The respondents could not 
have set.aside the order refusing to 
enter the satisfaction as the execution 
petition has been finally dismissed. 

The first plaintiff. being a manager is 
entitled to receive payment of debts due 
to joint family. The mere fact that he 
comesto Court cannot place him inaxvorse 


4) 36 0. 501, 8 C. L. J+ 256; 12 O, V. N..508 
.(5) 12 Ind Qaa 503, 21M. L J.1088, 10M L, 
T $70, (1911) 9 M^ WN 490 
6)'21 Ind Cas 177,95 M. LJ, 442, 14 M L T, 
, (1818) M, W, N. 802 un 
"(T (1808) 1 Ch 712, 68°L J: Oh! 350; 60 LT, 
4t W R. 515 : a 


(8) 20 Ind Cas 475; 
9 63 Ind. Cas 285; 4L AP Li J. 75, 13 Ly Wy 637] 
) MW, N, 437, 4 


590, 
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position The Privy Council decision in 
Ganesha lao v. Tuljaram Rao (8) does 
not apply to the present case. 

The first plaintiff is now estopped from 
executing the decree, The first plaintiff 

' being joint decree holder, along with the 
other minor plaintiffs, the payment to 
him will operate asa valid discharge of 
the whole decree, Hurrish Chunder 
Chowdhury v. Kalu Sundert Debi (10); 
Sultan Mordeen v. Savalayammal (11). 

At any rate it will be a valid payment 
to the extent of the guardian's share. 

Mr. S Srirangachari in reply—Pay- 
ment to one of several joint decree-holdeis 
cannot operate as a discharge even to the 
extent of the share of the person to whom 
payment 18 made, The matter is con- 
cluded by the decisions of the Court 


Mahomed Silard Sahib & Co. v. Nabi, 


Khan (19), Thimma Reddit v. Subha. 
Reddiar (18). 
A joint decree-holder can execute the 


whole decree only with the permission 
of the Court (O. XXI, r 15.) 

` JUDGMENT .—This case arises out 
of an execution petition. The appellants, 
who were the plaintiffs, obtained a money- 
decree against the respondents in 1919. 
The first plaintiff for bimself and as 
Rs an of his minor brothers, plaintiffs 

os. 2and3, putinan execution petition on 
1st September 1919 to recover the money. 
The first defendant was arrested and 
brought to Court undera warrant On 
the warrant the appellants’ Vakil en- 
dorsed on 4th September 1919 “ Judg- 
ment-debtor may be released. Decree 
fully satisfied’. The Executing Court, 
however, then refused to record satisfac- 
tion on the ground that two of the ap- 
plicants in the execution petition were 
minors. Neither party took any further 
“steps to have the satisfaction of the decree 
recorded. On 22nd January 1920 the 
first plaintiff for himself and as guardian 
of minor plaintiffs Nos. 2and 3 again ap- 
plied for execution. The judgment-debtor 


pleaded that the deoree d already 
" qo 00. 482atp 404; LOLA 4, 120. LR 

öl ard Jur. 161, 4 Sar. P C. J. 406, 4 Ind. Dec. 

x 8)070, 

re 15 AL 343 atp did; 2M L.J. 50, 5 Ind. 

Deo, (x apa 

(12) 35 Ind. Cas. 157; 31M L. J. 03, (1916) 1 
WOW ON 471; 8L. W 379, 203] L.T 881 
* (13) 49 Ind, Cos, 141; (1918) M, W, N, WON. 


been fully satisfied. The Executing 
Court. originally proceeded on the 
question of law only dnd held that the 
payment endorsed on the warrant, 
even if true, was not a payment in law 
since under O. XXXI, r. 6, Civil Pro- 
cedure Code, the first plaintiff was not 
entitled to receive any money towards 
tho decree on behalf of minora unless 
aud until he had obtained leave of the 
Court. On appeal the Appellate Court 
called for a finding whether the judg- 
ment-debtors had‘actually paid up as 
certified on the warrant by the plaintiffs’ 
Vakil, and, if that payment had been made 
to the first plaintiff, whether he received 
1t as manager of the joint family or 
not. On this the Original Court found 
that the payment had been made to the 
first plaintiff in his capacity as manager 
and these findings were accepted by the 
lower Court. he Subordinate Judge 
then considered whether the first plaint- 
iff could receive the money without 
leave of the Court under O. XXXII, r. 
6, Civil Procedure Code, and he held that, 
as managing member he could, and he, 
therefore, dismissed the execution petition. 
on the giound that the decree was already 
md satisfied. The plaintiff now ap- 
peal, : j ` 

It appears to me that thè remand of 
the case by the lower Appellate Court 
for a decision whether or not the pay- 
ment was actually made, was unneces- 
sary , There is a certificate on the 
Warrant by the plaintiffs’ authorised 
Pleader that the decree was fully satisfied. 
Therefore, the payment was certified. It 
is true that the lower Court refused to 
record it, but O. XXI, r. 2, Civil Procedure 
Code, does not say that in order that a pay- 
ment shall be recognised by the Court 
executing the decree that payment shall 
be both certified and recorded. The words 
used are “certified or recorded.” There 
was nothing, therefore, to prevent the 
Executing Court from at once recognizing 
the payment and the decree as fully 
satisfied, unless O. XXXII, r. 6 barred 
the way, while of course the Court was 
not bound to recognize the payment if 
that rule stood in the way. What the 


Executing Court had before it was a 


certificate by the Pleader appearing for 


“oh, 82] 
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all the three plaintiffs that the: decree 
was fully satisfied. The execution peti- 
tion and the order would also bring 
to its notice that two of the execution 
petitioners were minors, represented by 
the t plaintiff as guardian and next 
friend. In such a case I think the Exe- 
cuting Court was bound to conclude 
prima facie that the payment in full 
satisfaction would have been made to 


the first plaintiff for himself and on behalf: 


of the minors, and there is nothing 1o 
rebut that presumption here. In fact, 
the concurrent finding of fact on the 
evidence after remand is to the same 
effect. 
In such circumstances, had the first 
laintiff not been managerof the joint 
amily of himself and plaintiffs Nos. 2 
and 3, there can be no doubt that he would 
have had to obtain leave of the Court 
before receiving the money on behalf of 
the minors under O. XXXII, r. 6, Civil 
Procedure Code. The short question 
then is, does the fact that he was the 
manager absolve him from the necessity 
of conforming to this rule? ' ý 
It cannot be denied that if the 
execution petition had been put in by 
the first plaintiff alone as manager he 
‘would have. been entitled to receive 
the whole payment in his capacity as 
manager without leave of the Court, and 
laintiffs Nos. 2and 3 could not have chal- 
enged the payment, But where he has 
chosen to join the minors with him and 
to bring them before the Court as minors 
and thus bring himself also ‘before the 
Oourtin thecapacity of guardian ad lat: m, 
can it be pleaded by Limself as well as 
by the minors that the payment to him 
without leave of the Court is a nullity? 
The plaintiffs rely chiefly on th 
Privy Council case in Ganesha Rao v. 
Tuljaram Rao (3). That was a case in 
which a compromise of a partition suit 
had been made by the father and manag- 
er of a joint family. He was the third 
defendant in the case, and he appeared 
on the record also as the guardian of 
his minor son, the sixth defendant. He 
nompromised the suit without the leave 
of the Court. This High Court held 
interpreting section 482 of the Code of 
of 1882 that it was not necessary for 


the first defendant ta the 


the father to have obtained the leave 
of the Court before compromising the 
suit. The Privy Council, however, revers- 
ed this laying down generally that 
where a manager of the joint family is 
himself on the record as the next friend 
or guardian of a mitor member, his 
powers are controlled by the  provi- 
sions of the law and he cannot do any 
act, in his capacity of father or manag- 
ing member which he is debarred from 
doing as next friend or guardian with- 
out leave of the Court. The lower Ap- 
pellate Court has held that this ruling 
passed under section 462 of the Code 
of 1882 should not, on the authority of 
Krishna Hande v, Padmanabha Hande (6), 
be applied to old section 461, the pre- 
sent O. XXXII, r. 6, when itis a ques- 
tion of money due under a decree, but 
I do not think that it has rightly under- 
stood that case. It does not appear 
that in that case there was any minor 
on the record and, therefore, the manag- 
ing member was not before the Court 
in the capacity of next friend or guar- 
dian. The Privy Council ruling has been 
ee to the provisions of O. XXXII, 
r. 6 by a Single Judge of this Court ing 
case reported as Krishna Ayyar v. Chak- 
rupani (8). 
. After full consideration I am of opin- 
ion although with' considerable reluct- 
&nce, that the Privy Council case con- 
cludes the matter and that the payment, 
although, made and certified, cannot be 
recognised by the Oourt executing the 
decree, since the leave of the Court was 
not obtained under O. XXXII, r.6. I. 
have come to this conclusion with re- 
luetance because the first plaintiff at 
least thus secures at present a double 
payment of the decree amount by means 
of his own laches. No doubt, the 
judgment-debtors were careless in not 
seeing that the satisfaction was record- 
ed and in not insisting on the leave of 
the Court being obtained, , but the 
first ` plaintiff is the real party in 
aut and now profits by his own de 
ault. < 

A further point has, 


h 
been argued whether the nh be 


fast plantit 
ti 
will effeot a discharge of tie dere, 
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-debt so,fah ab the first plaininff 15 con- 
cerned. The:District Munsif has held 
that it-will not The lower Appellate 
.Court,in: the view it took naturally did 
not deal separately with that point. The 
law on the subject is, I think, clear 
that :the payment to one of several 
joint decree-holdeis will not be satisfac- 
tion of.the deciee even in part unless 
.(1) the payee is an agent of: the others 
entitled in .law to receive the whole 
-amount on their behalf, or (2) the dis- 
-tinct -shares of each joint decree-holder 
were determined and known. Vade 
‘Mahomed Silar Sahib & Co., v Nabi Khan 
(12). In Thimma Reddiar v Subba Reddiar 
(18) this ruling was extended to certifi- 
cates of satisfaction given by one 
of several .and joint decree-holders 
.unless.as a matter of fact the payment 
certified had been made to all the joint 
:deeree-holders. Both these cases rest 
-on the judgment of Bhashyam Iyengar, 
.J., 1n Periasami v. Krishna Ayyan (14). 
„As against this, the appellant cited 
.Jamna Bas v. Vasanta Hoa (15) a Privy 
Council case-in which it was held that, 
‘where a joint bond was executed by 
two persons, one being a minor by his 
-guardian and the bond so far as the 
mino: was concerned was void because 
mo leave: of the ‘Court was obtained, 
.the other party to the-bond could not 
.plead .that voidability as renderin 
nugatory. his ‘obligation under the bon 
The-Privy Council held that in any 
case the major promisor under the bond 
was liable: and could, not plead the 
minority and. consequent immunity of 
„the. other promisor as a bar to his 
ljability. I donot think that this case 
really, assists - the decision of the present 
case ‘where the question is not of the 
liability of the decree-holders to the 
judgment-debtor but of the liability of 
the judgment-debtor to the joint decree- 
holders . In-Sultan Moideen v. Savalaya- 
mmal (11) it, was held that where pay- 
ment has been made toone ofthe two 
joint decree-holders that payment was 
valid to the extent of the share to which 
. (14) 25 M 431,12 M. L J 108 
! & 34 Ind Cas 313; 39 M 400;'14 A L J 534, 
18 Bom L-R-432, 31 M L.J:18, 3 L. W. 540, -24 
.L J.74, 20 ML, T; 31; (1816) 1 M. V, N.462; 
43 L A; 99 (P, 0). ; 


INDEAN OASES. 


` pig% 


the payee-was entitled, and, therefore, an 
enquiry was ordered as -to. the. extent 
ot thet share. This ruling is certainly 
not in conformity with the later. cases 
uoted above. . I consider :that:I must. 
ollow the later cases ‘and hold that 
the'payment is not valid against even 
the. first plaintiff. The decree had to 
-be executed as a joint decree: or not at 
all: Vald discharge of any portion 
of ithe debt could only be given by 
one who could give it for all joint 
Mecree-holders, and the first plaintiff 
could not do that because the dis- 
charge so far as the minor plaintiffs 
were concerned was not valid in-law 
at ‘all. Hence I must hold that the 
decree has not been at all satisfied 
I, therefoie, hold that.the decision of 
the District Munsif was correct and 
this.appeal must be allowed, but in 
the circumstances, appellants are re- 
fused costs here and in the lower Appellate 
Court 

VN OY. Appeal allowed. 

ALLAHABAD-HIGH COURT. 
' BECOND CIYIL ArpzAL No. 1274 or.1921, 

January 16, 1923. 
. Present. —Mr. Justice Daniels. 
-FATTEH DIN- PLAINTIFF—APPBLLANT 
versus . 
UMRAO AND OTHERS—DEPFENDANTS— 
Muhammada pn a 
mmadan w—. vmaey—Chid born 
ll months after " 
ni i eene death —Unchastwy of 

Assu that tho 
Muhamma 


here, therefi Mohamma 
33l days or full eleven dE "Ue eder 
inther'8 death and it is found that his mother 
had illicit connection with another man, 16 Js 
mie qu the p sumption of his legita- 
ud 6 L 
is not th gon oF his allogod father- o E tiat Be 
econd appeal against a decree 
the Additional Distiict Judge Meor 
dated ge; end July 1921 ^ i 
. N. C. Vaish, for the Appellant 
Mr. N. P. Asthana, f : 
Spondents. NLIS 
JUDGMENT.—This appeal ari 
out;of& suit by the plaintiff. Lor. a 


D 
i 


Volisa ' 

: FERNANDEZ 9. RODRIGUBS. 
declaration: that: he^was the'son of ane 
Shera and for’ possession. of his legal 
share in the' pro ofthe latter on the 
assumption: that he. was Shera’s. son. 
Both the Gourts Hebe have dismissed, 
his’ suit. Fhe finding. pf tHe lower 
Appellate.Court ia thatthe pee was 
boro- 831 days or eleven'. months 
after his alleged father'& death and that 
his mother has:been living: for the: last 


‘few years im illicit connection with one , 


ad-Din. The appellant relies on. 4 
e- rule of iis Law. that &' 


sud baku, SES two years. of te con” 
aa A d'márriage: ig | presumed 
e Tegitimiate son: of his mother’ 8 
Pang ‘The commentators; have. all 
express&d' doubts’ as to how far this 'is 
substantive rule of. law binding on the, 
Ocürts in this: country “and how far it is 
to be . considered’ as’ replaced. by the 
m of section 312 of the Evidence 
Tf this. were the sole question: in 
nu ‘appeal Lshould have- pesn: disposed 
to refer if tó a Bench but none of 
< téxt-books go ‘further than saying 1 
rebuttable presumption arises under 


these circumstances, and if the pre- 
sumption” 1s ROMAE _ there.. was 
certainly” &urple evidence . the. present 
case‘to rebut it and tb ji y the Courts 


below, inc- finding. that’: he. plaintif- 
‘ gppeHant was not: the son of Shera. I, 
, therefore, . dismiss the. ap peni with costs 
including fees: Dea ihe hight scale. "i 


AM A; ANG H. Appeal dismissed, 


BOMBAY WiGH: -Gougr. 
ORIGINAL Orvin. JURISDIOTION Suir 
.  Nd.1313 0m1922. . 
E February l4; 1923: 
Presént' Mr, Jutiče Mulla. 
J. P. FERNE E C 


P. D HODRIGUES—Darexsanr. 
Cuil Procedure Code (Ac Y of 1008], 'e. 121, 
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E: counter-claim for 


; objections. n 


503 
q XXVI, r. Ed LXLVII, r LE CR Hire i 
on too eo a part arty ower oi ee “of 


A  Cotamiesiórle: poin d. by gate 
j r' 8 4 meto 
taka. accounts of ih the "Sealing 


between th partles, has rerien” inthe 
technical” sepa, eith Tti d 
o XEVIL T. l of' her way uit à fur 


Thé. Oduitissismer,, howéyer, may,’ uini die 


erilon. reperd big finding en d is 
account, obj dore 
reference or hè” may iion his * Salt he he 
has: -heard' evidence - oh” „all, peer 


surcharges s 

ing om any one” objection. 
denl'with'tbe next But if 
on any of the objections i 


iere every o 
to prove his objec! 
S Ed n 
1b 18 D 
he mas, pen ihe: enquiry. 
"he ag irivited to'do, 8o: by* te | > party’ 
à TSE Gn i dee eo ee 
t mus om to:those. 1 
m Q XLVI. r-l, E 4 
bema the” I of O: XLVII, r. 
[ bút because 
Tforde thé best Fo in & matter, of this, kind 
If he reopens the inquir on, giounds, which sre 
not proper, the: party aggri can: object only 
by way of excepts uotis 10 his report. [6 id] 


FAC T S.—In a'suit for . recoyery, e 
Rs: 4, sete on account of the ag 
of sums alleged’ to have heen 
to the. defendahí. or paid on his bo 


‘from time to time; the defendant’ mide 
e 


“Re. ,9,725.. 
matter was referred o the Com 
for taking accounts. The plain f 
hig accounts and the Ero atin 
One of these gbjections- 
overruled, Dut on the “application c of the 
defendant the Commissioner issù 
warrant to review his finding: thoes. 
E. plaintiff then: took out 8 summons’ 
for the following reliefs: ~ 
Poy 2 That- the decision .of the leaned 
Commissioner for, taking accounts, grant- 
ing review, of, the finding, on ‘objection 
NG, 7-herein is ultra vires inasmych as 





RE learned { Commissioner bas'no power 


ta review.  , 
d That, eos aforesaid | degision’ of 
the earned: rumissioner is wrong, being 
im contravention of the provisions of 
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'O.' ALVIL.r-4, inasmuch as the'appli- 
eatioh was granted ‘without a previous 
notice to the plaintiff. 
. (c) "That. the aforesaid decision of the 
learned Commissioner. is wrung inas- 
much as there was neither -any dis 
covery of any new matter or evidence 
‘by the defendant which was not within 
the knowledge of the'defendant or which 
‘could. not be adduced by him when the 
‘objeotiot. was‘heard nor was there any 
other sufficient ground for the granting 
of the"review " ! 4 

Bir; Thomas Strangman, for the Plaint- 


Mr. Framroz Mehta of Messrs. Man- 
sukhlal. Hiralal and .Mehta, for the 
Defendant. 

JUDGMENT.—[His Lordship after 
stating the facts observed —] ; 

It was contended on his (plaintiff's) 
"behalf that a review can only be granted 
"under section 151 of the Code of Civil 
',Proceedure or under O. XLVI, ril, of 
the Code; that-section,151 did not apply 
to proceedings before the Commissioner, 
ant that O. XLVH, r.1, did not apply 
as a review under that Order can only 
be- granted from a decree or order of 
the Oouri, ‘On the other hand, it was 
contended- for the defendant on the 
-authority of the -riling in Laxmibai v. 
Hussavnbhat (1) that once a reference has 
been ‘made to the: Commissioner the 
Court has no control ‘over the proceedings 
tul" the Gommissioner has made his 
report except ın certain cases, and that 
‘the present case was not one of'them. : 

- It seems tome that the summons js 
misconceived. The expression “review” 
in the warrant is not used in its technical 
‘pense.’ The Commissioner has no power 
‘to “review” either under section 151 or 
. under O. XLVII, r. l. It must, however, 
“be remembered that the Commissioner 
may, in his discretion, record his finding 
on each item of the account objected to 
during the progress of the reference or 
he may record his findings after he 
‘has heard evidence on all objections 
“and. surcharges, He is not bound to 
record his finding on any one: objection 
before he proceeds ‘to deal with the 
io? 30 Ind, Cas, 618, 41 B, 710; 18 Bom, L R: 
f05,--- A 
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next, Bat if he, does so. it is erroneous 
„to suppose that ‘his ‘finding ‘on any-of. | 
the. objections is firal. e may, on. 
proper grounds, re-open the inquiry into . 
any one or more of the items before his 
report is made..'Until then he decides 
nothing that. is final. and conclusive. ' 
But: where every opportunity is given to 
a party to prove.his objection “to a 
‘particular item, and'the -Ovommissioner 
as after 'hearing the parties recorded 
his finding, it is highly undesirable that 
‘he ‘should re-open the’ enquiry merely 
because: he is invited to do so. by the 
party. There must be a finality to the 
‘enquiry, and if.he does re-open the 
-enquiry, it must be on unds similar 
‘to those mentioned iin Ò. XLVII, r. 1, 
not because the provisions of O. XLVII, ` 
‘r.1,,apply tó' proceedings before him 
“but because that rule affords the! best 
‘guide in: a matter of this kind. If he 
re-opens the -inquiry on- grounds which 
-are not proper, the party: aggrieved can 
‘object only by way of exceptions to his 
‘report. The Commissioner, in issuing 
the present. warrant has acted .in ‘ac- 
cordance with:the long-standing practice 
-of his-office, “I see no reason: to put.a 
stop to- the practice. The’balance of 
convenience also.is on the side of. the 


"existing practice. I think greater hard- 


ship willarme'and more costa will be 


--incurred by discontinuing the’ practice 


than by leaving matters;as they are. -It 
was assumed at the argument of the 
summons: that High Court Rule No. 484 
applies to the case, I doubt very much 
whether it does. The summons is dis- 
charged, costs ta be costsin the cause, 
Counsel certified. 


N E. Summons discharged. 


ALLAHABAD HIGH COURT. 
Sgconp OIvIL APPBALS Nos, 1524 AND 1525 
hei ` or 1922. . 
March 14, 1924. . 
Present:—Mr. Justica Mukerji. 
OHOB SINGH-—-PLAINTIFF—AÀ PPELLANT 


"DARYAI SINGH AND oritars— 
, DEFENDANTS— RESPONDENTS. 


>o Limitation Act (IX of 1008). s. -&—Appeal. fleg 


Ea 


a ' 1 
eee n 


‘Vol. 82] 
CHOB SINGH V. DARYAI SINGH. 


in wrong Court—Bona. fide mistaMe--Presumption 
—Enztension of twme—Landlord and tenant—EH jaot- 
ment suit—Leaas for fixed term—Burden of proof. 

Where an appeal fs filed in the wrong Court and 
prosecuted there without objection on the part of 
the Court or any of the parties, the mistake must 
be taken to be a bona fide one, until ths contrary 
is shown, and the appellant must be given the 
benefit of section 5 of the Limitation Act [p. 505, 


col 2.] i : 

. The burden of proof 18 on the tenant when he 1s 
sued by his landlord for ejeotment, to show that 
he haga right to stay on ths land and cannot be 
efected by the propmatar, The mere fact that the 
„landlord describes the defendant ın the plaint as a 
lessee dose not amply tiat he aayi or means that 


pa aa E r a term, as a lease may be 
trom year to year. |p 596, cols 1&2] 


Second appeal from a decree of the . 


‘District Judge, Mainpuri, dated the 14th 

‘of July 1922. 

.. Messrs. N. P. Asthana, Gulzari Lal and 
M. L. Agarwala, for the Appellant. 

- Dr. N. G. Vaish and Mr. S. K. Da?, for 

the Respondents. : 

JUDGMENT.—These two connected 
` Àp Nos. 1524 and 1525 of 1922 may 

be disposed of by the same judgment. 

' wo different plaintiffs brought two 
different suits out of which these two 
appeals have grisen for the ejectment of 
the same'set of tenants from lands in two 
' different mahals, except for this 

difference, the case is ‘the same ın both 

-the appeals. 

Two points require to be decided. One 
is whether the appeals, when lodged 
before the leiriad ‘District Judge of 
Mainpuri, ought to have been admitted 
as within time and should not have been 
dismissed as barred by limitation. The 
second is whether, in the circumstances, 
the defendants-respondents are liable ta 
be ejected. | 

.On the first point it appears that the 

plaintiffs’ sut for ejectment failed in 
the Court of the Assistant Collector. The 
suits were suits for ejectment of a tenant 
under section 58 of the Tenancy Act. 
The defendants pleaded, inter alia, that 
"they were” inder-próprietors and could 
not be ejected.: The suite having been 
dismissed 'the plaintiffs appealed to the 
Commissioner.. No question as to the 
jurisdictlon.was raised before the Com- 
missioner.^-After certain remands the 
learned Offizer decreed the appeal and 
decreed the. Buits, 
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The defendants went to the Board of 
Revenue and, the Board held that the 
appeals were "wrongly laid before the 
Commissioner and directed the Commis- 
sioner to return the memoranda for pre- 
sentation to the proper Court. The 
memoranda were ‘returned:on the llth 
of April 1922, and were filed the very 
next day in the Oourt of the District 
Judge of Mainpuri. The learned District 
Judge found that the appeals before the 
Commissioner were lodged after the 
expiry of the 30 days allowed for filin 
appeals before the District Judge an 
‘that, therefore, the. appellants could not 
succeed, unless they proved that bofore 
- filing their appeals before the Oorumos- 
sioner, they had obtained legal advice as 

to the forum before which the appeallay. 
Not being satisfied that any such advice 
had been taken, he held that the ap 
were barred by time. Asa matter offact, 
the appeals would appear to heve been 
admitted, entered into the register: and 
numbered. . Set IMS 

As I have already pointed out, the 

question asto the Court to which the 
appeals lay was not even raised before 
the Commissioner. 
like the Commissioner never thonght 
that the appeals were not entertainable 
by him, Under the circumstances, , if 


the appellants thought that, they hada. 


right of appeal to the Commissioner, .the 
mistake must be taken to be a bona Jide 
mistake until the contrary is-shown;: In 
my opinion the learned Distriat Judge 
should not have dismissed the appeals.as 
barred bv time and ought:to have given 
the appellants the benefit of section 5 of 
the Limitation Act. | 
On the merits the ‘cases appear to be 
rather peculiar It has been found that 
‘the defendants have been in actual 
occupancy of the land in suit for about 
$0 years. How they came into possession 
no body could explain. The question as 
to the status‘of the defendants -arosc 
twice in the course'of the last Settlement 
of the District and two judgments were 
. given; one on the 12th of September 1904 
and again on the 18th of March 1905. 
The former judgment was ‘given, as the 
defendants themselves or their predeces- 


gora applied to the Settlement Officer far , 


» 


A responsible officer . 


wa 
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the, pürpo&e of theit Being. recordéd' in 
the: khé ab propriators? In an 
elaborate’ judgmeht'the léurüed Officer 
(Probably the Assistant  Bettlémerit 
,Officér) decidéd that the deferidants were 
thihg but thekeda within the 


ys 


at by the learned: Assistant 
Betilenjent'Officer. It'is'no longer dis- 
pue béfore me’ that, the' defendants 
have: besn'holding on payment’ of rent to 
the plaintiffs,- the land:holders, that’ no 
attempt whatsoever Has ever béen made 
tb enbatiéethe tent) that the defendants 
hive suéd tenants and realised rents and 
further that, tenants holding under the 
defetidants-have been allowed to acquire 
‘occitpancy rights in-the lands held by 
them: On these faéts’ the learned 
Assistant: Collector àid’ the | learned 
District Judge held that the défendants 
cduld not’ be'ejeótbd, they Veing only 
thcMéddye:wWithih the meaning: of section 
4 EE the Tenatity Act’ 

‘thas been “argued before me that a 
thekedar ib a tenant all the. same ‘and 15, 
thetbfore, ab «irüch -liable to be’ ejected as 
any'otheFierànt- Dr. Vaish, the learned 
Counsel: appésring fòr, the defendants- 
respondents, has argusd'that the áppel- 
lants tHerhbelveb have stated iti-the maint 

thatthe deféndünts Weré lessees ind that, 
therefore, unless they proved that, the 
terms'of: the leaté 'had'expired they could 
not‘euccessfully mêihtain the suit for 
ejectiheit: | 

. I think this argument oit behalf of the 
respordént5'is'a littls fallacidtis. A lease 
Tay? De fr a term. It may be perma- 
nent! and it’ tay be‘ ‘froth year to year. 
The mere fact that the plamtiffe- called 
the ‘defendants lésseesm does not imply 
tht they said or meünt-that the defend- 
ants "wére"holdini for a term, If the 
status” of the defendants be that of a 
tenait I see nd reason why the suit 
‘should‘no}. be brought within clause (a) 
of,Sectíoh 58'of the Tenancy Act. It has 
tòt deeh: actually contended ‘before me 
that; the defendants are perinaneritlessées 
though pomo argüment on this point was 
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advanced at thè-Bâr The” burden. of 
proc ed the tenant whén.lie is- sued 

y his landlord for his deotmerit; to show 
that he has a permaneiit-right to" stày/on 
thelàhd and cannot be ejected by the 
pioprietòr. This was held so, lately as in 
he case of Nainapillat Marakayar v. 
Ramanathan Ohettiar (1) by their. Lord- 
ships of'the Privy Council, Their Lord- 
ships referred to the case of'the Secretary 
of State for Indian Council v; Iniéthmès- 
war Sigh (2), in. whieh the fact that 
the tenants held’ the land’ on: a low 
and unifotm rent for 75° years was- not 
held to be sufficient to prove a permanent 
title to thé’ land! It follows, therefore, 
that there isno Har to the’ ejectinent: of 
the defendants In spite of’ their long 
posséssion they have no higher’ titlé than 
tenants from year to year. ; 

The result is that the appeals: sueceed 
and are allowed and both the suite-of the 
plaintiffs nr décrted with costs through- 
out the costs including fees in: this 
Court on the higher scale. i 


N: E: Appeals: allowed. 


82 Ind Cas 320; SZ A L.J.130, (1993) A.I 
'ü 191, W.259; 4M. D T. 19, qaza) 
MJ, 546, 100 « A) LR. 
‘OW N: 809 (P''O)/ 
6 LA 6,13Ind J ; 10, 5 Sar. P. 
Dec. (x 8) M7 (P. O). 





LAHORE HIGH COURT. 
First Crvip APPBAL No 2749-or- 1990; 
January 16, 1924: — 

Present ;—Mr. Justice Le Rossignol 

„and Mr Justice Harmson, 
NARAIN SINGH—PrINTIFF— 
APPBLLANT 


“xt ros e E versus n 

MUL SINGH AND anotHaR—DEFBNDANTS 
‘ — RESPONDENTS | 

Punjab Preemption Act (I of 101), 52 (é 

Property sóld consiiting of House’ and’ sh 

Separate unus+—Pre-emptor, fár can sucéeéd- 
Yé'in-a sub for tion thb* property 

told consists of twbsumta, a ouse ‘and e-shop, 

and both, these buildings were regarded as 

separate by the Municipal Committee as well as 

tho vender who received: separates prices for- 


YQ1.82) . 
PALANI NAYAKRAN v, PARVATI AMMAL, 


both in the sale-deed, the guit of the plaintiff to 


4 pt can succeed in Tespect of th 
RR j 
Disha: 


appeal from an order of the 
udge, Amritsar” 

‘Lala Jagan Nath, for the ‘Appellant. | 

"Lala Ram ‘Chand, for Lala'Sarda Ram, 
for the Respondents, 

JUDGMEN T.—The appellantin this 
appeal is the-vendee of two properties 
situate in Amritsar ‘City by sale-deed 
dated , the. zr July 1917, 'The sale 
price was Rs. 2,700 and the matter for 
decision in this case is whether the 
property sold consisted of two units, t, e., 
a shop and a house, or of one unit com- 
prising both the shop and'the house. 


he -sale-deed ‘covered ‘both properties 
but the perties are dad as 
s8 te by the ‘Municipal Com- 


mittee who ‘have given separate num- 
þers to the two properties. They 
“wera also regarded as separate properties 
‘by, the vendor inasmuch as a separate 
‘price was fixed in the deed for each 
‘property. There isa door of communica- 
tion between the shop and the house 
ibut.each property has a separate entrance. 
The entrance of the shop is in the main 
Bazar; the entrance ‘of ‘the ‘house is in 
the side lane. There is a common stair- 
case leading to the roof of both properties 
and a common latrine is situated on the 
roof of the shop. 

The learned Judge in the Court helow 
has found that the house and the shop 
in ‘the present case appear to “constitute 
one building.” He does not state, 
clearly that the house.and the shop are 
one and his conclusions are based pn 
the fact that “the house and the shop 
appear to have been used hitherto by’ 
the same person and some inconvenience 
would undoubtedly result by partition- 
ing the two portions of the building." 


our opinion this (conclusion based , 


upon the mere agrument of inconvenience 
and part isnot maintamable Jt appears 
to us to be in conflict with the undoubt- 
ed fact that there are two separate 
buildings which have been recognised 
as separate by the Municipal Authorities 
and by the vendor himself. We hold 
that the two buildings are separate and 
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that the suit of .the plaintiff ito pre 
empt can:sueceedionly in respect ofthe 
house and not,in. respect of the shop. 


"We accordingly aceept'the- appeal eend 


modify the'decree of the Courtibelow ‘by 
decreeing possession of only ‘the ‘house 
to the plaintiff on payment ‘of Rs. 1200, 
appellant shall have one-half of-his costs 
throughout:against the.plaintiff.to whom 


any sum in exeess of “Ra. 1,200, plus, 


the plaintiffe half costs, which he may 
have paid into Court in satisfaction of 
the decree shall.be .refunded, The-sum 
of ‘Rs. 1,200 shallhe: padite the vendee's 
mortgagees. 


E. 8, D, appeal aiio 


—— M 


MADRAS HIGH ‘COURT, 
Second CrviL APPRAL No. 180 or 1921. 
February 19,1924. 
Present:—Mr. Justice Krishnan. 
PALANI NAYAT-KAN AND OTHERS— 
DEFENDANTS Ror Ki TO 3—APPBLLANTS 


PARVATI AMMAL AND OTHHRS—- 


PLAINTIFFS Nos. 1 TO 4 AND.DRFENDANTS : 


Nos. 5 AND (6—RRSPONDENTS. 
Madras Hetates Land Act (lof 1088), s 6—Yearly 
tenancy—Waram, payment of— Tenants, whéther 
tan convert thempelves into occupa ryots— 
Kamatam land—Rrghts of occupancy, av, can 
be acquired 
Tenants paying waram under a —— 
Erase convert ‘themselves ‘into perfüEnemt occu- 
ryots hya nop | that ‘they hold 
the la ina i under. ‘sach é right BOS, col col H 
Natnapular Marakayar v WES 
82 Ind ‘Oas 226, 10 p^ => NP A: 
P. 0) J 130, 
Ne iM eC. i0 0-2 A 1. E 
484 Ara 28°C. W, N .'QJ, relied an. , 
No ‘ri "ot ocon. bg ‘acquired in 
powered te virtue of section 6 atthe Madras 


states Land Act . 598, col 2 
onnuswamy yachi v 
Ind Oas. 217, ob Me Ley B86, iL 2 janie 


L T 299, 38 M. 843, relied on 

Quare —Whether a tenant can acquire: by 
adverse on a title to permanent occupancy 
night by denying the landlord's title and by not 
payıng rent to hım 

Singaravelu Mudahar v Chokka Mudal:ar, 70 
Ind, Cas 994, 43M L J 737, 16 L W.524, 31 M. 
LT 206, pa M. Y MUWUN. 676, WE AE R 
88; 46 M. '525 


x 
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^ Becond appeal against' the decree of 
the Oourt of the Additional Subordinate 
Judge, Trichinopolv, in ‘A. 8. No. 216 
of 1920 (A 8 No 257 of 1918, District 
Court, Triehinopoly) preferred against 
the decree of ‘the Court of the District 

unsif,, Srirangam, in O. B. No. 108 
of 1916. ` 

Mr K. Aravamuda Iyer, for the Appel- 
lants. 

Mr. M. 8. Venkatrama Iyer, for the 
Respondents 

JUDGMENT.—Two points are 
taken before me in this second appeal 
The first point ıs that the defendants 
have acquired a title to permanent oc- 
cupancy right by adverse possession since 
1903 by denving the landlord's’ title and 
by not paying rent to him, and, secondly, 
that the land is ryo land and by the 
passing of the Estates Land Actin 1908, 
the defendants have acquıred occupancy 
right in the land by-virtue-of section 6 
of the Act. Both these points have been 
found against the defendants. On the 
first, point, the learned District Judge 
has held that the decision in the previous 
suit between the parties for a declaration 
that the defendants had no occupancy 
right in the land, put an end to any 
claims that they might have had by 
reason of their possession. He holds that 
even assuming that that possession was 
adverse. the previous possession during 
the course of that litigation which, ended 
in 1908 could not be added on to their 
subsequent possession to acquire a title 
“by 12 years’ possession. It is unnecessary 
-to go into that question The recent 
Madras case in Singaravelu Mudaliar 
v. Chokka.Mudahar (1) has taken a 


different view .on the point but I do . 


mot propose 1o express any opinion 
on it 'because it is found by the lower 
Appellate Court that the defendants 
were tenants who were paying waram 


from 1893 and this isa question of fret . 


which I must accept in second appeal. 
As tenants paying waram,they could 
not convert .themselves into permanent 
ocoupancy ryote ‘by a mere assertion that 
"X Ind Cas 0&4, 43M LJ 737; 161 W. 


0 : 
14; 31 M L, T 298, (1082) M, W, N 676; (1093) A. 
TR. Q1) 88/46 M 59) (1973) 
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they held the land under such a right. 
Bee for this position Nainapilloi Maraka. 
yar v. Ramanathan Chettiar (2). It is 
unnecessary to refer to any other author-. 
ity. ‚Even if the defendants are entitled 
totack on their previous possession dur- 
ing the time the previous litigation was 
going on to their possession after the 
date of that suit, that will not be suffi- 
cient to support the plea of adverse 
possession so far as the occupancy right 


is concerned, 

As regards the question of their having 
acquired occupancy right under the Act, 
what the lower Courts have found is that 
the land is kamatam land and not ryott 
land at all. That is a finding of fact 
arrived at on the evidence which I must 
accept. If the land is kamatam land and 
not ryoti land, no-rights can be obtained 
under section 6 of the Estates Land Aot. 
Bee Tor this potion the authority, in 
Ponnuswamy Padayachi v, K arupudayan 

It is contended that though the 
land might have been kamatam land, it 
had been converted into ryott land before 
the passing of the Act. There is no 
foundation for this at all. That is nota 
question raised in the issues in the "Trial 
Court The second appeal, therefore, 
fails and is dismissed with costs, ' 

V. N. V. Appedl dismissed. 
ms Ind. Oas 226; 19 L W. 250; (1994) A I R. 
(P L J 130,34 M L "T 10; (1924) M. 
L J 546 (P O), 100. & A L.R. 

7M 337,280 W N,809(P €) 
d 317, 20 M. L J 283, 1 L, W. 308, 
998, 38 M. 843 4 


n 


LAHORE HIGH COURT. 
Seconp Crviv'Apppan No. 350 of 1924, 


June 7, 1924, 

Present —Sir Scott-Smith, Kr, Acting 
Chief Justice, 

NAWAB SINGH—Derenpant 
—APPELLANT 
j - versus 

. GURBAOHAN  8INGH-—PrAINTIFR— 

i RESPONDENT. 
-Guardtan and 


minor—Ex parte decree against 


Vol. 82] ^ 
NAWAB SINGH V. GURBACHAN BINGH. 


minor~Guardian ad htem, faure of, to defend, 


au or ‘to 
decree—Failu’ 
ground. | 

The mere 


‘appeal—Suit to set aside ex parte 
re Ot camden whether suficient 


failure on the part ofa guardian ad 
lutem to defend a suit or to appeal from an ex parte 
deorée passed „a minor is not‘of itself a 
sufficient ground for holding that there was gross 
negligience and- for setting aside the deoree.. It 
would be gross negligence, however, if a valid 
defence was available to the minor 

Ahmad Aliv Amir Shah, 35 P 
tanguished 


1898,.dis- 


smal v Sultan Bibi, 43 Ind Oas 354, 103P ' 


R 1917; 155 P. W R 1017, 6P L. R 1018 and 
Chenduru Ponntyya v Rajam Vuanna, 70 Ind. 
'Cas 608, 45 M 425, 15L W 427, (1022) M W N 
213; (1922) A I R.(M) 273, 42M L J. 429, re 


to. - 

Second: appeal from a' decree of the 
District Judge, Amritsar, dated the 24th 
Qotober 1995. 

Sub-Judge, Fourth Class, Amritsar, 
dated the 30th August 1923. è 

Dr. Nand Lal, for the: Appellant. 

^ Mr Rustomji, for the Respondent. 


' JUDGMENT.—Mubarik Singh, 
father of Gurbachan Bingh, plaintiff-re- 
spondent had dealings with Nawab Bin gh 
.defendant-appellant After Mubank 
Singh's death, Nawab Singh sued Gur- 
bachan Singh and his mother Musammat- 
Gurdevi ‘for recovery of Rs 500 as 
representatives of the deceased ,Musam- 
mad Jawali, Gurbachan Singh's grand- 
mother, was appointed by the Court his 
ardian ad litem. She did not appear to 
efend the suit and on the 31st January 

. 1919 hn ex parie: decree was passed 
against the defendants recoverable from 
the estate of Mubarik Singh. The 


- plaintiff brought the suit out of which | 


T Shankar Singh, his next friend, 
- for cancellation of the ea parte decree on: 


the ground that. his guardian ad litem 


ae resent second appeal arises through 


had not properly -représented him and. 
negligencs and. 


had acted with «gross 
had colluded with the defendant 

The Trial Court-held-that the plaintiff 
was never: properly represented in the 
guit because the guardian never appear- 
ed and neglested his -interests.- It 
stated- that ‘parties produced: evidence 
as to whether- the defendant's suit was 
false or true but went on to'say that 
it was , unnecessary to: .discuas ‘the 
-evidence as for the purposes of this 


| 
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confirming that of the. 


suit the Gourt had enly to.ses whether 
the, plaintiff was properly | represented 
or not. The lower Appellate Court 
dismissed this appeal holding that the 
entire failure of the guardian to: make 
any attempt to appear in Oourt or „to 
have the ex parte decree . set aside 
amounted to deliberate negligence which 
gave the minor a claim to relief. : 
. In second appeal to this Court it was 
urged that it was legally wrong to set 
aside the decree agamst Musammat 
Gurdevi as well as Gurbachan Singh, 
and that, the, proof of negligence even 
was nota sufficient ‘ground for setting 
it aside against the minor. I am unable 
ta agree with the lower Appellate Oourt 
that mere failure on the part of the 
guardian ad litem to defend a suit or to 
appeal from the deciee passed against 
a minoris of itself a sufficient ground 
for holding that there . was gross 
negligence If the plaintiff has a good 
ease against a minor, there is no reason 
that I can see why the latter's guardian ad 
litem should incur addition of expense 
jn defending the suit. In Ahmad Alt v. 
Ami Shah (1) it was held that the 
omission by the guardian ad litem to 
appeal on,a minor's behalf, notwithstand- 


. ing that there were excellent grounds, 


both on law and in the facte, for an 
appeal, amounted to gross negligence 
on her part, and that under such 
circumstances it would be contrary to 
law and equity to hold the plaintiff 
bound by the decree. In Ismail v. Sultan 
Babi (2) a Division Bench af the Chief 
Court held that it could not be said 
that the plaintiffs mother had been 
guilty „of negligence in not appealing 
from a decision. of 1896, asat the, time 
(the status of an , after-born son to 
challenge an alienation by, the father 
prior to his birth was not reco, ised 
and it was only fully declared bv Jawala 
v. ', Hira Singh, GL. In ,Qhunduru 
Ponnijya v. Rajam Viranna: (4) it was 


(1) 35P R 1898 : 

9 43 Ind Cas 354, 103 P. R 1917, 255 P. W R 
1917, 6.P L R 1918.- 

3) 55 P R 1903, 117 P L R 1903 (F B.) 

(à 70 Ind  Oas'008; 45 M. 425, 15L W 427, 
(1992) M W. N. 213, (1922) A. L R. (M) 273, 42M 
L. J. 420, - 


' 
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ta on, ‘who had heen 
impleaded as a miñor defendatit répré- 
Serited. by ü Guardian « dd item inw suit 
n Who a déeree Was "püssed ef parte 

t him, cin dnátituls 8 Suit tô set 
aside” the detrée on thé ground of gross 
negligence of ‘the gü&rdiah ad litem ih 

ok the "guit "properly 'on 
is behalf. was, however, also 
held that ws omission ‘of the guar- 
dian ' to appear’ ‘at the írial' would 
not amount’ to " negligence if 
there’ was no ground ‘of défencd 
io put forward.on theiniinor's behalf; but 
thatit would be’ &ross negligent not to 
deferd “the suit if^ tliére wüs' a valid 


: defence! tivailable, It cahhot, theréfore; be 


süid i in thé pront” ‘cass that flére T 
any degligênec6 on the part of the 
Fundas ad MR ‘unless’ there was a 
good defence ‘to the suit’ "brought by 
awab Singh. ‘It was, ‘therefore, : nécegsary 
to recount all thé facts “and to see whd- 
ther ‘Nawab’ Singh's casd “WAS A true ong 
or. not, 
It $ yas also argued by Counsel for the 
aprilan ant. that a decree against thè éstate 
the minor's deceased father could not 
be set aside merely on the ground that 
r é miroi's guardian a4 ‘litein' was guilty 
= ligendé: Der Opinión, Hbivevér, 
es rio différence whéther the decreé 
a "Agaifist the lor personally or 
aginst the estate of h father to which 
eas lii suêcedded, i;bécáuse" in éithbr case 
hisfiriterests^woüuld be: ‘injtiridusly affected 
bythe “décrea, and I consider that" he 
would bë entilled. tg relié de lt werb 
fothd 6 that lii ‘guardign had been guilty 
of ‘negli ence. 
i thbréforé: accept the appeal and, set~ 


tag a aside the decrees of Poth” thé lowar 


; Toman d the cas6.t6 the’ ‘Court of 
re inatahe’ for re-deeiBion with refèr- 
ehoé “to “fhe above ' remarks bod “in 
this Cort and in ihe lawer Appellate 


vile et e a and other costs 
eoa 

Gass remanded, 
K, 8. D. ‘Appeal Gecepted., 
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Um | 


PATNA HIGH. COURT a 
SgéoRD QIVIL’ Arae Nps 4 
OF 


Brema Sir Baa AQ er, Kọ, 

ane Ta. And Mr. Me ‘Foster: 

ARATH/ ^"MAHT N—PLAINTIFP 
—APPBLLANT 


versus 

‘HITAN SINGH. AND OTHERS— 
€ ide gie Lr n MN 
Procedure Code (Act 1908), 

T. P Is Appellate Oou o m Ule cia 


SAUL Lmddtlon d "e "ga 
A DARN of 
ere is no period of "pue rovided for 


E the:parties to a suit-up record 'in 
jJ] fon & «decision i ‘chat ult Ip. £02, 
n Chander Lahiri v. Sasi Sekhareshwar 
Roy, : 88:0 829, followed 
The ordinary ie of nitahan ralating to 


ot to appl thé coprse 
ordi 
TILES ESLIS peer 


o Pank A a was a party.te the auit 
"has 


in second ap under 


O^ ELI, r '20,‘Civil Procedure Code, tobring parties ` 


upon the record m order to out’ the powers 
man to the ‘Court under 33 ‘ot that Order, * 


Yuosof Oman Bros. & Co, v Wan Ne Ya, 
09 Ind. Cas 798; JUL B R 191' and^ Durga 
Charan Bosé v Lakhs Narain Bera, 47 Ind. Cas 
917 Bod ; 


Berne BP Judge, Third Court, Gaya 
dated the 16th June 1921, modifying ‘thal 
of the Munsif, Aurangabad, ated the 
31at! May 1920, 


the Aches A. N. Lal and K. 
Sahay, f 


IE Respond 
JUDGMENT. 


Miller, C. J »7-These are appeals cn 
behalf of plaintiff from .& decision 
$i b >, Subordinate udge of Gaya. The 

tiff and the delendant gecond 

d were the 16-annas proprietors 

auza Bharkur Sohagia ih the Gaya. 
District at the time when this èuit was 
instituted, the plaintiff being interested 
in an: S-annas share- and the defendant 
second party in the remaining &annas* 
share. 


peals from a decision of the : 


gho Ap N. is and S. M. Roi, 


The plaintif instituted a suit 


"n 
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for .rent against ja "large number of 


- tenants claiming „the ;total rent-for the 


' a 


year 1323 iF. or in "the alternative his 
propoytionate rent if it should turp out 
that his.co-sharer landlord, the defendant 
second party, had been paid the pfo- 
portionate rent due (o him. ‘There was 
a further claim against the co-sharer 
landlord -in the event of the whole rent 
having been paid to shim by ¢he 
tenants. : 

The landlord defendant iby his written 
statément set up the case,that the whole 
of the rentahad -been paid ‘by division 
of the produce to chim and to -the 
plaintiff and that was also the case of 
some. of the tenants who were the 
principal defendants in this suit. 
Others af the tenants contended that 
they had.paid the whole of the rent to 
the defendants second party. . 

Whén.the case came before the Munsif 
he dismissed the suit as against the 
tenants but gave judgment as against 
the co-sharer defendant accepting some 
of the evidence given by two of thẹ 
tenants and considering that there was 
an admission by the co-abarer defendant 
to the effect that he had received the 
whole of the rents payable for that 
mu It would appear that the learned 

unsif Had not properly .appreciated 


what the case was set out in the written . 


‘statement of the co-proprietor defendant. 


‘Theta was iníact no admission that he 
himself had received the whole of the 


. rents of the year in question. His 


allegation was that all the tenants had 
divided and paid the dandlords’ share 
of the grain for 1325 F. to that, defendant 
and the plaintiff on a division. 

From : 
landlord appealed to the Subordinate 
Judgo making the plaintiff-respondent 
but not adding the tenant defendants.as 
respondents m the appeal The learned 
Subordinate Judge after considering the 


evidence at some length arrived at the 


conclusion that the evidence as to 

dyment to the co-sharer landlord: was 
very megre and altogether unsatisfac- 
tory and he disbehéved it and in the 
result he allowed the appoal. It seems 
fairly clear fom the course which the 


case took that the plaintiff was entitled 
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“wes no appeal 'h 


that decision .the ,co-sharer ' 


ve 


001 


to the rent either tram the tenants or 
from-the co-sharer landlord, the defend- 
ant sécond ,partv,: bec&nse both 'the 
Trial,Court and he Subordingte Judge 
on appeal had decided that he at all 
events had not received the rent and the 
only .questidn for decision was whether 
hé was entitled to receive it from the 
tenants or entitled to receiveit.from.his 
co-aharer landlord on ,the ground that 
the .tenanis had paid him and not the 
plaintiff. In these circumstances it 
seems,to me that jn order to do justice 
between the parties when the “matter 
came on appeal.to the Subordinate Judge 
it was necessary to jhave befpre the 
Court pot only the plaintiff and the’ 
co;Sharer landlord but also the tenant 
defendants, because if the Court of 
Appeal should find that the plaintiff's 
Proportjon ,of rept had not been paid 
to his co-sharer and had not in fact bon 
paid to him then it was clear that he 
would be entitled to .a/décree against the 
tenants, but the result of not having the 
tenants, upon the “record wag that: 
although the Judge was apparently 
under the impression that the tenants 
had not paid this rent at all he was 
bound in the cireumstances to dismiss 
the suit altogether because the tenants 
were not before him as parties to the 
appeal and he could not’ pass a decrea 
against any party who was not before 
him. If the tenants had "been before 
him in that appeal bs though there 
the plaintiff againg 
that part of the decree which Bi akan 
the, suit ps against them the Court could 
under the provisions of O. : T. 93 of 
the Oivil Procedure Code, if it should 
come.to the conclusion that the tenants 
had not paid the plaintiffs proportion 
of the rent, nevertheless ‘have passed a 
decree against them in order that justice 
might be done between the parties. 
The question then arose as.to whether 
ihe Subordinate “Judge could bring 
them upon the record as partieg to the 
appeal and the conclusion at which he 
‘arrived -was that they could not be made 
parties at that time as the question of 
itation would arise. : In that respect 
I think he was entirely wiong. It would 
appear that had thelearned Judge been of 


m 1 
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opinion that thé tenant defendants could 
be brought upon the record without 
contravening the law relating to limita- 
tion he would have made them parties- 


The question ` whether’ the rules df’ 


limitation apply to the powers of the 
Court to bring parties on the recoid in 
the ‘appeal under the provisions of 
O XLI r. 20 has been oneof some contro- 
versy but the better opinion appears to 
bé that there is nd period of linntation 
provided for bringing parties to the suit 
upon the record in an appeal from a 


decision in thet suit and one ‘of the’ 
latest cases on the subject is that of 
Girish Chunder Lahiri v. Sasi Sekha- 


reshwar’ Roy (1) It seems to be clear 
that in a, ‘case of this description the 
ordinary rules’ of limitation relating to 
appeals ought not to apply where in 
the course of an appeal the Court finds 
that'in order to do justice between the 
parties it 19 necessary to ‘bring one of 
them who wasa party to the suit upon 
the record in the appegl and I entirely 
agree with the decision come to in the 
case just cited, The question which 
we have to determine 1s whether’ in 
second appeal’ to this Court we have 
power to add .a party who was not a 
arty to the appeal in the lower Court 
[his question'again has heen considered 
Court at Calcutta and the -Lower Burma 
Chief Court have both held that the 
Court in second appeal hüs power under 
O XLI,r. 20,to bring partics upon the 
‘record in order to carry out the powers 
granted to the, Court under rule 33 of 
that Order. The.decision of the Lower 
Burma Ohief Court was that in Yoosof 
‘Osman Bros. & Co. v Win Ne Ya (2). 
The, head-note is "An Appellate Court 
has power in second appeal fo add as 
'"Tespondentsto the appeal persons who 
“were parties to the euitin the original 
"Court but ‘were not 'implended as 
‘respondents in, dhe lower Appellate 
Court although {he time within which an 
appeal might have been preferred as 
‘against them has expired.” That case 
was decided in the year 1920, The 


33 O ,329 
-o (9) - 60-Ind:-Oas, 708-10 L. B-R, 00 - + - 
- i À 
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and in the most recent cases the High . 


- [I9B4". 


decision of the Calcutta High Court ‘is - 
that of. Durga -Charan Bose v» Lakhi ' 
Narain Bera (3) Im that case if was 
held that ‘although .no: provisions of the 
Civil Procedure Code’ dealt with such & 
case lyot, the" Appellate Court should 
restore the appeal”and re-hear it in the 
presence of the co-defendant : after 
adding him as a ‘party. -The learned 
Judges who decided that case were of 
opinion that two courses were open: 
They might either remand ‘the case. for 
re-hearing in the presence of the party: 
whom they added, or they might thems 
selves pass a final. decree suchas in: 
their. opinion ought to have been passed 
by the Courts below ‘As: :théy enter: 
tained no manner of.doubt.as to what 
the decree should" be they adopted the 
latter course In the^ present case it 
seems tome that it would be a mi&carz 
riage of justice if the: case ‘should . be 
left where it now stands. The plaintiff 
was not appellant in this case. He was 
merely ‘respondent and he had a decree 
in his favour.: ‘He could not faretell the 
result of the appeal to the Subordinate 
Judge. bat it was open to the Court if 
it were going to decide the appeal in 
favour of the appellant in circumstances 
which would indicate that it was net 
the appellant but the.other defendants 
who ‘were liable for the sum claimed, to 
add them as parties and pass judgment. 
This course was not adopted and I think 
jt was only because the learned Subordi- 
nate Judge considered that he had no 
power by reason of the Limitation Act 
to add these parties that he. refrained 
from: doing ‘so. In this Court'although 
the tenant defendants have been -made 
respondents we are not in possession’ of 
all the facts to enable us to.decide as 
‘between the parties who are now before 
us I think the proper course is to set 
aside the decision of the’ Subordinate 
Judge and to remand the whole case to 
him for‘re-hearing ‘of the appeal in the’ 
piesencé of all the parties, I bardly 
think that the appellants can he alto- 


‘gether exonerated fiom blame for the 


situation that has arisen and although 
it would be unjust to deprive them of 
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their right to a decree against the 
unsuccessful ‘defendants I think so far 
as the costs of this appeal are concerned 
that justice will be done'if we' order 
each” party to bear their own costs. 


This judgment will govern Appeals. 


Nos. 73 to 94-of 1922. 
Foster, J.—I agree. 
K. 8. D. “Order set aside; 
Case remanded, 


LAHORE HIGH COURT. 
SRCOND Orvin ApPRAL No. 1401 oF 1923. 
July 15, 1924. 
Present:—Mr, Justice Moti Sagar. 


AHMAD SOE Nk are ` 


ETSUS 


_ ALLAH DAD KHAN AND ANOTHER— |' 


DEFRNDANTS— RESPONDENTS, 

Benamı transaction—Benami transaction to avoid 
statutory prohibitrion—Suit by benamidar—Court, 
whether can refuse relwf--Second appeal —New 
question of law 

A Or Court has no power to decline to 
enforce a contract which is legal and binding in 
‘every respect and on the face of .1t as between 
the parties, ona mêre, abapum poe, that in realty 
it is intended for the ben 
against whom a statutory oy gree to enter mto 
wach contract existe 1] 

Jahan Khan v Boule Rant qus D R 1907; 48 P 
L R 1908, 86 P W R 1907, followed 

A point of law can be raised for the first tame 
in second appeal, 1f 1$ does not necesmtate the tak- 
ing of further evidence [p 603, col. 2] 


Second appeal from an order of the 


District Judge, Rawalpindi, dated the 
„lst March 1993, confirming that of the . 
' Münsif, Gujar Khan, dated the 10th 
August 18 


, Shamair Chand, for the Appellant. 
; ‘Lala Fagir Chand, for the Respondent, 
‘JUDGMENT. —Onthe 2nd Novem- 
"her 1916 one Allah Dad ‘executed a deed 
of sale in respect of 26 kanals 5 marlas 
of land in Mauga Tota in the Kahula 
“Tahsil of the Rawalpindi District in 
favour of one Ahmad Khan for & sum of 
pe. 500. In May 1920 Ahmad Khan 
ught this suit for possession implead- 
bap lah Dad, the vendor, and his brother 
Fazal Dad,’ who was joint owner in that 
‘khata, as defendants, Allah Dad did not 
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put in an appearance and ex, parte pro-' 
ceedings were taken aga nat him Faza 
Dad appeared’ and pleaded that the calé: 

was without consideration and legal: 
necessity, and that it was void inas- 
much'as the plaintif had purchased 
the land; not for himself, but for. 
Ishar Singh and Surjan Singh who’ 
were prohibited from purchasing the' 
same under the provisions of the Aliena-» 
tion of Land Act,” The following issues - 
were framed:— ' 

l. Whether the sale was effected a 
consideration ? ' 

2.' Was the sale in suit mvalid inas- 
much ‘as it had‘ been effécted by an ‘agri: -. 
culturist in favour of a person who waa al 
non-agriculturist ? 
~ 3. -Was the property ancestral ma 
defendant, Fazal Dad? 

4: Was the.sale effected for valid ne ? 
s and how did this fdot sffeet the. 
suit i 

The Trial Court fqund in favour Gt the 
defendant and dismissed the suit’ hold-: 
ing that the pee Was a mere benami- 
dar, the ‘real purchasers being Jshar: 


‘Singh and Surjan Singh who were non-- 


agriculturists, The Appellate Court: 
agreed with this view, and affirmed the 


tote tuni perio ‘decree of the Trial Court. i 


‘Against this decision’ the plaintut has 
filed a second appeal in this Court and 


, the only contention put forward on ‘his: 


behalf is that Fazal Dad. was not! 
'& necessary party and consequently" not 
contest the: Suit, Mr? 
Faqir Chand, on behalf of the respond- 
ent, contends that this : ‘ objéétion - was 
not raised in any of the ‘Courts below, 
and ‘that plaintiff is not,‘ . théréfore; en~ 


‘titled to raise it for the first? time’ in 
‘second appeal. Hé further conténds that 


the finding that the plamtiff was & méré 
benamidar and not-the real purchaser id 
a finding of fact and must be accepted 
as, final for the purposes of this case. 
After carefully considering ‘the’ matter, 
I am, of opinion ‘that ‘the contention óf 
the appellant is well-founded and must 
prevail There is no doubt that this 
point had not been raised in any of the 
Courts below, but the point is one of 
law, and can ‘be raised in secánd &ppeal , 
if, it poses not - necessitate ‘the: taking of: 
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further evidence. It ds clear from ‘the 
statement of Fazal Dad that he is not 
a necessary party, and that he is not, in 

y, interested in ithe result of the 
puit, The *:land sold to ithe plaintiff 
was exclusively owned by the first defend- 
ant Allah Dad and the only question 
which arose -for the-determination of the 
Court «was whether the sale-deed had 
or had not been duly executed by the 
latter in favour ofthe plaintiff Evidence 
was produced by the plaintiff to prove 
the.sale, and no question as to the ne- 
cessity or the validity of the sale,could, 
under -these circumstances, legitimately 
arise for the determination of the Court. 
Fazal Dad need not;have been joined as. 
a defendant, and the suit could very well 
have proceeded in his absence. 1n my 
opinion the defendant, Fazal Dad, had no 
interest.in the subject-matter of the suit 
and was not, therefore, entitled to con- 
test it. 

As to the contention that the sale was 
in contravention of the provisions of-the 
Alienation of'Land Act, reference need 
only be made to the case reported as 
Jahan Khan v. Dala Im (1) in which 
it has been laid down that “a Civil Court 
has no power to decline to enforce & 
contract which is legal and binding in 
every respect on the face of it as 
between the parties on a mere assump- 
tion that in reality itis intended for the 
benefit of & third person against whom 
a statutory prohibition to enter into such 
contract exists." If  Ishar Singh and 
Surjan' Singh are the real purchasers 
Land Alienation Act cean be properly in- 
voked should they ever attempt to assert 
any’ right fo.the possession of the land by 
virtué of the sale now in question. The 
eale-deed' is in favour of Ahmad Khan 
and he asks for possession under this 
deed) He is entitled to possession 
and there is nothing in the Land Aliena- 
tion Act or any other Act which could 
justify a Court of Justice in refusing 
him thé relief to which he is, no doubt, 
in law entitled. 

I accept the appeal, set aside the 
. judgment and decree of the learned Dis- 
trict Judge and decree the plaintiff's 


i 142 P, R 1907, 48 P, L. R, 1908, £0 P, W. R. 
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suit for possession. I make no order as to. ` 

costs as this. objection was mot raised iby 

theiplaintiff.in any of the:Courts belaw. 
N. H. Appeal accepted. 


|| 
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ALLAHABAD HIGH COURT. 
Exgovtion Szo0onp Oryin APPBAL No. 1667 
oF 1923. 

June 24, 1924. 
Present .—Mr. Justice Daniels. 
PEARE LAL AND OTHHRS——PLAINTIFFS— 
, APPELLANTS DA 


versus i 
JHABBA LAL AND ANOTERR—DEFENDANTS 
— RESPONDENTS. ; 
Civ Procedure Code (Act Vaf 1908), 98 2, 47 
(8)—Decree, execution of—-Dispute as to applicant 
being representative of party to decree - Determina- 
tron of question, whether — A ppeal—Succes- 
ston Certificate Act (VII of 1889), 8 1 uccesston 
certificate, effect of 
The determination of a question ariging bes 
tween a docree-holder or a person alaming 
1epresant the decree-holder and e judgment-de 
as io whether any person ua or ds not, the 
presentative of a party, amounts :to a deoroe and 


is appealable as such : , 
ere a succession certificate has been ob- 
arsons in respect of a decree, > 


tamed br gevernl 
and exscution of de¢ree i8 sought, it 18 nob 


open to the Judgment-debtor to raise the objection 
t some of the applicants are not,ontitled to join 
in executing the decree 

Second appeal against a decree of 
the District Judge, Bulandshahr, dated 
the 16th May 1923. 

Mr K, N Laghate, for the Appellants 
; Mr. Panna Lal, tor the Respondents. 

JUDGMEN'T.—This is gn appeal 
in execution proceedings. A decree for 
the recovery of a maintenance by the 
sale of immoveable property on which 
the maintenance was charged was held 
by Afusammat Chandan: Kuar jagainst 
the judgment-debtors ^ respondente. 
Musammat Chandan Kuar died on ‘the 
llth October 1921. A succession certi- 
ficate in respect of the decree was obtained 
jointly by the appellants who are her 
sons and Murammat Saraswati who was 
her daughter. On the strength `of this 
succession certificate . these parties 
applied jointly to execute the decree. 


to 
tor, 
Te- 
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Tn: thei? first application they treated 
the decree’ as a preliminary’ decree and 
asked: for the -prépatation’ of a final 
decree, Vat in the’ alternative they algo 
asked' for eXecvutiod'of the decree'as-it 
stood’ in: ease no final: decrée should 
by necessary’ The application was at’ first 
dismissed, but on a fresh application 
executiüH was allowed. The-judgmterit- 
debtors: appealed! to the'District Judge 
‘on’ the ground sindng’ others that 
Musummat Saraswati alone: was the- heir 
of liermiother Mtisaiimat: Chandan Kasar 
and! that the’ appellants: were, therefore, 
not’ entitled’ tb. join-in- executihg’ the 
decree; The? learned District Judge-has 
givén: effect-to this Gontention: and’ the 
appellants! have filed the present-second 
` appeal! tò: this Court: objecting to the 
execitioi applicatioh being dismissed 

agaéinst'them: nas | 
A ptelithinary objection is taker that 
no: appeal’ lies and the aypellant-relies 
‘on: rüling in  Sheóraj Singh v. 
Aminuddin’ Khan (1). Thatiruling. was 


assed! under: the: old, Code- of’ Civil 
Prooetur' and Mr. Agarwala remarks 
im his: Ggnimeu dian: Practice, 


tary 
‘Ord Edition; page 189) thatit requires 
re-consideration as it ‘ignores sub-section 
(8) -of section 47 and a number of 
rulings tithe contrary. which- are cited 
iù the cothitientary: Sub-sectión (3) of 
section 47 of the present Oode in 
express-terms includes a question arising 
between: the parties as to whether any 
person is or is not the representative 
of & party, and in view of section 2 of 
the Code the determination of such a 
question as between the decree-holder 


or & person claiming to represent the ' 


decree-holder and the judgment-debtor 


amounts to a .deoree and isappealable - 


as. such: “The, preliminary objection, 
therefore, fails: a 

On the merite-the order of the learned 
District Judge ot be upheld. The 
learned" District’ Jhdge' kas” note taken 
into &w&onüt'seotion 16. of the Succes- 
sion Certificate Act which declares that 
& succession certificate duly granted by 
the, Distrigt Coürt; iaicorclagive against 
debtors of fhe deceased" person’ The 
© GÙ 86 A. 539, A W, X. (1808) 15; 9 Ind: Déo 
(x. 8.) 706, . $5 
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‘s¢clion i&/480 clear that itvis-really super- 
fluous ty 'cite anp ruling’ in support of 
it, but’ Rupan’ Bibi vi Bhagely Lal (2) 
may instance a case im which effect 
has been" givèri to the’ provisions-of the 
section: lt' may” be noted Hera that 
there ıs rio contest: between. Musammat 
Saraswati and her brotheis . The judg- 
rhent-debtor& alone: clíalleriged thd Tight 
of- the appellants to jdin- in executing 
ihe. decree. In’ view of: section 16 
of the’ Succession Certificate, Act it is 
mot: open’ to- the.‘ judgment-debtors to 
raise this objection. STA 
The respondents have in- this | Court 
attacked the-right of the appellants to 
execüte the decree onthe groundi that 
the appallahté did not'üpply to-béstib- 
stituted” for the. decesso. within three 
months of her death. Ever if this was 
‘a'case in which' the preparatian: + of a 
final decree was necessary. this-objection 
would be uatenable: It is clear, how- 
ever, from a perusal of the decree, 
which has been. read. to: me, that the 
: deoree was; not" a preliminary: decies 
but-one which dould" be put in’ execu: 
tion by applying for sale of the pro- 
perty. It iè therefore, governed: by 
O. XXI; r.- 12- and'the* direc months’ , 
period prescribed' by rales 3 and 1T of 
the Order does not: apply te it; I 
dismiss the'cross-ebjeótionis with! costs, ' 
For measons' already: givén: Fallow the 
appeal and: restore the‘ order’ of! the 
unsif with! costa in'this Court and in 


the Court'below, 
' Ki BID. f Appedt alloinêd;. 
Cnoss-ob3ectiona" dismissed, 
(2) 25-Ind, Cab, 390; 36 A.49$; 12-4 T, Ji 524: 


LAHORE HIGH: Count. 
Mi80SLLANEOUE-BRCORD Orvis. APPEAL 
No. 977 o& 19907 
. Jebrüry 13 3923; . 
Presènt: —Mr. Jubtice-Abdül Ragot: 
- PIARX RAM—PraHWTIEF—APPEDLANT 
2. . Persis 
UC EBSHO-NATR'! BkPRispivrkmIvg oF 
BUDH RAM (DECEASED) AND OTHERS — 
-,., DEFENDANTS*-RESPONDENTS.  . 
< Civi Pesdidure: Code (Act V -of 1008), 0} Ij, 


ii 
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MAUNG PAUNG V. MA ON. 


yr 8, 45; 6—Diffe ent jales in favour of "same 
vehlee by giy erem ownera—Single suu for pre- 
emption, W com petent—Jomder of all vendors 
and vendee, whether bad— Decree—Appellate Court, 
whether can interfere ` 

, Plambuf brought a suit for pre-emption against 
ihe vendes of four different plots, sold to him by 
difterent owners at different times The objection 
ds to musjomder of causes of action and parties 
-was overruled by the Trial Court and the suit was 
decreed 1n respect of all the four plots The Appel- 
late Court, however, directed the institution and 
trial of four separate suits Against this order of 
1 the vendor preferred a second appeal to 


the Court : 
. Held, (1) that the suit was properly instituted ; 
that the lower Appellate Court should not 
ered with the disoretion of the Trial 
Oourt 1n the matter. 


Miscellaneous second appeal from an 
order of the District: Judge, Layallpore, 
dated the 31st March 1920, reversing that 
ofthe Munsif, First Class, Jhang, dated 
the 18th February 1919. d 

Messrs, M. Sleem and Devi Dayal, for 
the Appellant. i 

Dr. Nand Lal, for the Respondents. 


JUDGMENT.—This is an appeal 
from an order of remand in a pre-emption 
guit made under the following circum- 
Btances.— 


The vendee purchased four lota of 


land from different owners. at different. 


"dates and for different prices. The plaint- 
if-pre-emptór brought a single suit in 
reapect of all the ,sales impleading the 
vendee and also the, various vendors of 
the four sales. An objection was raised 
in the Trial Court on the ground of mis- 
‘oinder of causes of action and parties. 
twas overruled and the suit of the plaint- 
if was decreed in respect of all the iour 
plots. . Tho vendee appealed to the lower 
Appellate Court and agam put forward 
the objection as to the misjoinder. The 
lower Appellate Court without deciding 
whether the suit was bad on account of 
misjoinder of parties or ‘causes of action 
has thought it proper to act under O. I, 
r. 6, Civil Procedwe Code, and has direct- 
ed the institution and m ES fonr 
separate cases ec aes e es ‘an 
has made an order of remend under 
O: XLI, r. 23, Civil Procedure Code. 
Against this order of remand the pre- 
sent appeal -has been -preferred, Order 
I, r. 3 (1) provides that "save as other- 
“wise provided, a plaintiff may unite in 
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‘should begin ‘over again 


loh 


the same suit several causes of action 
against the same defendant; or the same 
defendants jointly; "and any plaintiffs 
haying causes of action in which they 
are jointly interested against the same , 
defendant or the same defendants jointly 
may unite such causes of action in the 
game suit" Rules4and 5 of the same 
Order provide that in certain cases this 
cannot be done. The suit for pre-emp- 
tion was really against the 'vendee. The 
different vendors under the different 
four sale-deeds were not necessary par- 
ties. They were simply impleaded as 
pro forma defendents. Thé suit was, 
therefore, properly instituted. The Trial 
Court did not think fit to act under rule 
6, tried the case and passed_a decree. 
In my opinion it was not proper for 
the Appellate Court to have interfered 
with the discretion of the Trial Court 
in this matter, Evidence has been taken, 


‘the suit has been tried ‘and a decree 


has been passed. It is highly incon- 
venient, ifnot improper, that the entire 
roceedings taken in the Oourt below 
should be set aside and four separate 
suits should be instituted and the trial 

i This will re 
loss of time and money to the 


sult in 


parties. 4 

I accordingly accept this appeal and 
set aside the order of remand with 
costs. g 
| K, 8. D. Appeal accepted. , 


1 
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RANGOON HIGH COURT. .' 
SrnacrAL SECOND CIIL APPBAL No. 174 ' 
, : 'or 1922. 2 


Present: EM 
MAUNG PAUNG AND ANOTHER, ^ 
‘APPELLANTS S y 

. MA ON AND OTHBRS— RESPONDENTE. |, 
Ragistration Aot (XVI of 1908), a. 1?—Conairuo- 
tion of: documsnt—Sale-deed—Agreement to re- 
convey—Mortgage or option of re-purchase—Regise 
tration, whethor nocossary. nS 
| 


4 
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MAUNG PAUNG V, MA ON., 
, -The parties to.a.registered male-desd executed 


Bhagwan Din,-12 A.387, 17 
J. 557, 6 Ind Dec (N a) 092 
Mr yon Ma Oo, 72 Ind. Cas, 34, 11 L. 
n v. Ma Oo, 4 " 
B. R- 456; (1039) 4. I R. (R.) 52, distinguished. - 
Mr. Sen, for the Appellants. | ] 
e Mr. Thein Maung, for the Respondents. 


JUDGMEN T.—Appellants’ case 
“was that on the 14th of August 1919 
,they executed a Tegistered conveyance 
;0f their house: and its site by sale: in 
-favour ‘of the first respondent Ma On 
‘and her: - husband* Kyaw Zan, , that 


"L K 88,5 Sar P. O. 


‘on the same date, Kyaw Zan acting for' 


himself and Ma On executed a written 


‘agreement .to re-convey the. house-and' 


-site to appellants on receipt of the amount 
"of the price mentioned) in the sale-deed 
together with interest thereon at 2 per 
cent. per mensem, that: they had repaid 
: Re. 180 out of the price, and that they 
"were entitled to a reconveyance ‘of the 


property to them on payment of the 
‘outstanding balance of_ Rs, 20 together 
with Rs. 76-6-4 as interest. They joined 


„the children of Kyaw Zan and Ma On to- 
‘gether with Ma*On ‘as heirs and legal 
_Tepresentatives of Kyaw Zan. S, 
One of the children was served by 
substituted. service and did 
.to contest the appellants’ claim. : 
The rest of the defendants filed & 
‘joint written statement in which they 
put appellants to proof of. Kyaw Zan's 
execution of the agreement, and pleaded 
that even if Kyaw Zan did.execute the 
agreement it could not be proved because 
the document. was 'compulsorily registi- 
able and was not registered, and that Ma 
On had' no knowledge of ihe agreoment 
and was not bound by it. They denied 
receipt of any payment on account 
ofthe agreement, : ** - : 
> The Trial Court held that the docu- 
ment did, not, require registration and 
that appellants succeeded in proving 


INDIAN, Gass: 


9" payment! 


-, Conveyance in the ordinary form. 


not: appear , 


ant 
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the making of the agreement and the 
. which they, alleged, and 
gave them a decree for the re-conveyance 
of .thé .property to appellants on their 
paying Ra, 94-6-4 to respondente : 

« Respondents appealed and the District 
Court came to, the conclusion that the 
-document required registration and that 
because. it was not registered no 
evidence of the transaction could be 
given. Appellants’ suit was accordingly 
dismissed with coste, ae ; 
, Appellants come to this. Court in 

,second appeal on the grounds that the 
District Court was wrong in law in 
holding that, the Lue embodying 
‘the agreement required registration, and 
-was also wrong in.finding that Kyaw 
Zan did not execute the document. ` pr 
rı The deed of sale was an outright 


e.terms of the agreement under 
which appellants claim are aa follows :— 
“I, Kyaw Zan, haye this day, the idth 
of August, 1919 . bought for Rs. 200 
from Maung Paung and Ma E Bya'by 
“registered deed in the names of myself 
and my wife, their house, and site and 
“I hereby agree that if the said Maung 
,Pauhg and Ma E. Bya ‘shall within two 
years pay to. me. the said principal 
with interest . at the rate of Rs, 2 
per cent. per-mensem. I will re-conyey 
.to them by registered deed ‘thé said 
.house and site and’ if T fail to do so 
I will pay them whatever damages they 
suffer and the costs of any litigation 
“which may result.” MIS 
The two documents were executed ón 
the same day as a, result of the-same 
negotiations and if on proper conátrug-, 
„tion ofthe two documents read togéthgr 
the Panonan of mortgagor ‘and mott- 
gages existed between the parties a8 a 
result of the transaction as'a whole, it 
‘would appear that both documents were 
compulsorily registrable. x 
But „it seems to me thaton a proper 
construction of the documents it is uot 
‘at all necessary to hold that ‘any such 
,relations'iip eubaisted. n 
The reason for the execution. of the 
two dosumsnts may have- been that 
mortgagss without possession are uncom- 
‘mon and little understood among Burman 
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‘villagets, . Wat it does not follow: that 


. tie transaction was for. that reason a 
mortgage. The: inference would’ seem 


‘th be rather the other way, since, if > 
the parties did not know that the trans-- 


'aetion culd be' put. into tho form' of 
&' mortgage, they can hardly have intend- 
ed’ it to’ be‘a mortgage. It is clear 
‘that appellants owed Kyaw Zarand Ma 
On! modey and Kyaw Zan was'pressing 
‘for payment. Appéllants agreed to 
convey their house and its site to-him 

satisfaction of the debts on condition 
‘that’ they were allowed to continue to 
live ih the house and’ that he agreed 
to let them’ Buy i$ back on payment of 
“thé athount of the debts for which it 
was taken; together with interest there- 
on at Rs. £ a month. Ma Oh herself 
days definitely that the trünsaction was 
a: sale and'mot a mortgage and that 
“Kyaw Zan told her on’ his return that 
he had: agreed to- allow appellants to 
'rémsin ih occupation oÈ the propeity 
at a rental of Rs. 4 a' month, whieh ‘it 
Wil be noted is exactly the amount of 
the: interest: fixed by the agreement, the 
whole of the respondents’ case is in 
fact based on an allegation that the 
transaction was an outright sale. They 
dény the-agreement for re-sale, 
do not"plead that there was any mort- 

ge, and although they ‘do allege, that 
if ther was.a written Agreement for 
“re-sale the document: woul | need registra- 
“tion? They do not-say that it would 
‘need: registration ‘because the transaction 
“wasa mort age. 

T ant o opinion: that, as a matter 
of fact; it was nót a mortgage but 
“was” what the documents‘ prima-facie 
show if to have ‘been, . namely, a 
dale wi piraan edan 
two yese. opinion ms 6 to 
be in‘ accordance with the decision of 
the Privy’ Council ib the case of Bhagiian 
Sahai v. B 
it doesnot follow the ruling of a Single 
Judgë of the Ghief Court of Lower 
Burma in the case of Chang Kywan v. 
Ma.Qo (2) which has been brought to 


D rà MITT 3-96; 5 Sai P C.J! 987, 6 


ess 
: 992 (P 
spes re 3l, it L. B, R. 138; (1035) A. 


LR (R) 82 


INDEAN Gases, 


i "re 


. Bhe 


They . 


a right" of re-purchasó within ' 


an. Din (1), and although à 


(1934 


my nótics, the daa in the two 
cases are so dissimjlar that similar 
considerations donot apply to: them. x 
I hold, théreforé, that the agreemen. 
on which appellants fixed did'not require 
istration, 
next’ quéstion which: arises’ is ' 
whether dr not eerie succesded in 
proving the agréeriént.’ ~, 
The Trial Court found that they did 


prove it and’ résponderits did'nt- appeal 


against that finding. The grounds of 
appeal ,were that the agreement could 
not' be’ proved’ because; the: document 
was not registered and that it was not 
binding dn Ma On. After reading’ the 
redord k have no hesitation in holding 
that appellants did prove the: agreement, 
and in finding: on Ma On's own admission 
that the lent was binding on her, 
admitted? that her , husband 
managed all the bitsinéss of the family 
and- that she. was: ‘not present’ at’ the 
transaction af all, and'ıt is clear that 
her name. was inserted i in the conveyance 
at'her husband's requestend without her 
knowledge, Under these: circumstances 
if her husband at dne part of the- tr&n&ac- 
tion had powerto take the conveyance 


-in hername he obviously had power in 


another part of the same transaction to 
bind her. im'r&speot of the property 
conveyed. 


'E therefore, find" that appellantêproye . 
the: agreement: add: thet tht ft was binding 
on Ma On personally and all the respond- . 
ents in their representative capacity. 2 
The only other question: to be décided 


"is whether of, not ,appellants proved 


the payment which they alleged. The 

Trial Court found-that they did' prove'it 

ve reasons for its findings. All 

ku glower Appellate Court aid was 

thet’ the-evidence about the payment was 
conflicting. 

[His Lordship Hare ' discussed’ the 


“evidence.and then proeeeded:—]: 


The Court accepted the evidence 
of appellants’ witnesses and- discredited 
respaüdéüts. Tle learned Judge came 
to: the conclusion, not without: reason, 
that Aung Hla Was entirely unreliable. 
It: is‘ clear’ that’ Mb On's own evidence 
was untrustworthy, and that -tha Head. 


n 
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man was more likely to'be telling. tie 
truth than Maung Tu. 


For these reasons I accept the findin 
ra the Trial Court that Rs, 180 was paid 
Tapen ect of-thé agreement in suit, and 

ve held that agreement was 
Aah and was valid, I set aside 
the judgment and ‘decree of the lower 
Appellate. Court and restore the decree 


the Trial Court with costs for appel-, 
lants throughout , Advocate's fee in. this 


Oourt to be three gold mohurs. 


Z. E. - -Appeal dismissed. - 


. LAHORE HIGH COURT. 
Sgconp Orvit APPBAL No. 158 oF 1924. 
June 5, 1924. . 
Present.—Mr. Justice Zafar Ali. 
KHAN MOHAMMAD KHAN AND 
- ANOTHBR—DHFENDANTS—AÀ PPHLLANTS 


versus ` 
Musammat NUR JAHAN BEGAM— 
PLAINTIFF—R3SPONDENT, 

Custom or Muhammadan Law—Pathans of 

Kutel, District Karnal—Government Notrfipation 
, that tribe 15 agricultural, value of—Rule of custom, 

appheabiluy of—Limitation Act (IX of 109), 3 "nn 
‘ sey ppeal — Incomplete judgment filed—Hatenston 

of time 

Pathans of the village Kutel ın the Tahsil and 

Distiict of Kanal me governed by Muhammadan 

Lawn matters, of succession [p. 610, col 1] 

A Notification by’ Government that a tribe 18 
icultural tribe does not 1aise the preamn 
tion that 1t 18 governed by custom 610, co. 

Jowahir Singh v Yaqub Shah, 5P R ie m 
P L R 1908, 36 P d run S MER A 
Muhammad v Fasal Muhammad, 16 P R^ 
mE b. R 1908, 32 P *W R 1908, followed 

e appellant flled with. the appeal a CO) 
of the nal ha baa under appeal but 
file acopy of order referred to therein as 

part thereof until he was called upon to 
do so by the office which was after the expiry of 
the period of limitation 

eld, (1) thatthe appellant ought to have filed 

sad A of the previous order along with ths appeal 

Judgment as filed was incomplete, [p 609, 


an A 


ici ene ths circumstances of the Cabe, 


time could be extanded -under section 5 of the . 


| dan Law. and. decreed. plaintiff's: suit, 


Tamitation Act, [ibid] ` 
i 38 | 
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KHAN MOHAMMAD KHAN V. NUR JAHAN BEGAM. | > 
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Second appeal — an bidan of the 
District Judge, Karnal, dated the 18th 
August 1923, reversi ing that of the Bub- 
Judge, Third Class, Karnal, dated the 
Per February 1923 

Lala Mool Chand, R. 8., for Mr. Ghulam 
Rasul, for the Ap ellants. 

n Shamair Chand, for the Respond- 


TE UDGMENT.—Counsel for, the Tes 
spondent, raises & preliminary objection 

at the; appeal ig barred by. time, in 
that, copy of a portion of the judgment 
of Trial Court was supplied. after the 
expiration of the period of limitation, 
The, Judgment of. that Court, opens 


" thus:— 


“Thig order should be tead, a8 being 
in continuation of my previous order in 
English, dated the 29th b d ai 

The appellant filed with. 


_ copy of the final judgment pei is 


above sentence ,occurs but. noh, of: us , 
order ,of 29th January 1923 until called, ] 
upon by the office to do 35. ‘There, can, 


~. be no doubt that the judgment wasin- ' 


complete unless read with the previous 
order, and, therefore, the ap ppellant ought 
to have filed copy thereofwit the appeal. 
But if he, did not do so, the ‘case falls 
within the purview of section 5 of,the 


.. Limitation Act and I extend time under 


that section. because, strictly ERE 
the ‘last order constituted the final ju 

ment of the Court and the appe ; 
under that impression presuma biy. d 
not: file with the appeal copy of the pm 
vious order also. 

‘As ‘regards the merits, the only. contror 
versial question in the case was whether 
in matters of inheritance the parties, were 

overned by custom or Muhammadan 

w. The suit was by a sister against 
her two brothers for her share. in thé, 
landed property left by their mother as, 
well as hy the son of their ‘mother's 
sister. When the inheritance fell out the 
ence was a minor and so her brothers 

gnored her and succeeded to the entire 
estate of their mother as well as of their 
cousin. . Tbe: Trial Court found that the 
arties were governed by custom, but the 
earned District Judge arrived at the . 
conclusion that they followed Muhamma- 


E 
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There' can'be no-doubt that the decision 
ofthe learned ' District ‘Judge is correct, 
` (4) 'The- parties are" Pathans of the 
illage -Kutel in the Tahsil and District 
of Karnal According to the mwaj-1-am 
| ofthat District “Pathans invariably follow 
the Shara and: admit: no custom”, and it 
‘appears“that the Shara bas invariably 
been tho-rule of succession in the family 
of? the' parties themselves: ' In the first 
place: ‘on’ the- death' of Mohammad Ali 
. Khan. hisestate devolved upon his daughter 
Musammat —Karim-ül-Niss. '(Seé the 
pei ng in the judgment of 
the: uses Me Ld "The -record does 
not‘show-whether Mohammad Ali Khan 
had any male collaterals or not. Musam- 
mat:'Karim-ul-Nisa was married to 
Muhammad Khan «Pathan who canie 
from Panipat, and bore him three daughters, 
On her death her ' husband as well 
as three daughters'(1) Musammat Naziran, 
(2): Mus@immat Najiban and .(3) ‘Musem- 
' mat*Bashiran' succeeded to her estate 
according to Muhammadan Law. No 1 
was ithe ‘mother of the parties and No. (2) 
waa'the : mother of their cousin Moham- 
mad Yasin. deceased The Couits below 
missed 4he point that the land had 
dedcerided from two ladies and' the last 
owner' in one case was a female’ The 


rulé:of custom set-up'by the defendants ' 


applied’ to the ancestral landed property 
of:the father and not to that of the mother 
* or to'that derived from a male proprietor 
(See /.Axt."23. of«Rattigan's Digest, of 
Gustomary . Law), No authority was 
cited to show that the same rule applied 
Lo" the “ancestral. landed property’ of 
female: It is noteworthy -that Pathans 
of:Panipat; to which: place Mobam 


mada Khan belonged are admittedly. 


governed by Muhammadan Law. 
+ (2)! The:four points on the strength of 
which.:the: Trial Court found that the 
parties avere. governed by custom were 
quite insufficient to:provethat. '"lhe'fürst 
int was ‘that the ‘village was founded 
y'Pathans;but the learned Counsel for 
the. appellants could not show fiom the 
record that this:was so. On the other 
hêndp it was in evidence that there was 
only none. family of'Pathana in the village, 


ù @,,-the'family of the parties to-the suit. , 


The- second point thatthe: members- of 
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the family cultivated land: themselves 
showed that they were agriculturists, but 
Pathan agriculturisté in the District fol- 
low Muhammadan Law, Thethird, point 
also that Pathans. are a-notified .agricul- 
tural tribe. of the District possesses no 
force—because it has been held in several 
cases that came up to this Court. that a 
Notification by Government that a. tribe 
is.an_ agricultural tribe. does. not raise 
the presumption that it is governed by 
custom [Jowhir Singh v Yaqub Shah, 

1, and Faquir Muhammad v. Fazal: 

uhammad (2). The fourth and the last 
point was that two of plarmtiff's ‘own 
witnesses deposed that daughters did not 
succeed in the presence of sons, but in 
the absence of any instance this evidence 
is no better than the personal opinion of 
the witnesses and could carry no weight. 
All that has been stated above supports 
the conclusion that the parties follow 
Muhammadan Law and not custom, and 
I, therefore, dismiss the appeal with 
costa. 


^X 8. D. Appeal dismissed. 


id 5P R 1906, 59 P. L. R 1906, 20 P Wr R 
j (2) 10 P.R 1006; 66 P. L. R 800; 32 D, W.R. 
906. 
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| RANGOON HIGH.COURT. 
First CIVIL APPRAL No. 234 or 1992. 
' June 2, 1923 
Present —Mr. Justice May Oung and 
Mr Justice Duckworth ' 
' MAUNGWALA-—PLAINTIFF— 
. APPELLANT 
Versus 
| MG. SHWE GUN AND. ANOTHER— 
' — DEFENDANTS— RESPONDENTS. 
Regutration Act (XVI of 1908), s IT—Agrec- 
ment to "c-puichase, whether wequires registration 
Time, whether of essence of contract—Tender— 
Alvoidance: by vendee, effect of—Hatension of 


time e 
“A mere option to 1e-puichase- which has not 
the efect of reducig the original conveyances to 
a mortgage and does not'grve rise to a night ‘of 
PER tion, does not require iegistration. [p. 613, 
CoL. " y s 


t 


Fal, 82] 
MAUNG WALA v. MG. SHWH GUN. 


` Ma Thin v, H, Af Yan Be ee 694; 9,Bur 
L T 67, „Ma Shwe U x 


9 Bur LT. 177, U Kyo v. Mg ‘Pan: Ya, 74 Ind 


Oas 154,1 Bur L J 193, (023) À.1 R Rd 
Chaing K noan t: Ma Oo, 49 Ind. pas 3 L B. 
R 450,1 LJ. 225, (1025) A. JA R) 52, 
Maung Paung v Ha Om, w, 1. 
J 89. (1923) A.I R> "E 242 and Bh van Sahat v. 

Bhagwan Din, 12 A 387, 37 I A 087 Sar P O.J. 


557, 8 Ind Dec (x 8):899,(P O.), referied | tos 


In the case of an agreement, to ae-puichase tyme . 


16 of the essence of contact, and the doctiine 


that time , may not be of the essence of the cdntract , 


mi giis on, tho, construction, of e 
8 o “pro t 
fr Dr ie ght ces io DRE ga aal 
DET A to the rm terms of the 
wew ‘Tp 4013, col. 2 
vi MEE uM Mg Shwe, Kin, 10, Ind Cas. 136, 
BR Hi. and Samarapurt S Ur sA. 
A reana Chanar 52 Ind 42 ,M 802, 
37 M L J. 100, (1919) M W, N. S, l0 L W. 
376, 36 M. L T. 869, relied‘on e 
„But. ‘although, time is of the essence; of the 
contract In the case of an agreement to 16-pui chase, 
a default by the paree such ag iendels proper 
tender by the pui r by due date impracticable, 
would be inteipreted-by the Courts as extending 
tme, when it 19 clear that the purchaser was 
. prepared- with a 1eady and willing tender. [p 814, 
‘cols - 1&2] 
-Appeal , against a decree of the, Dis- 
“trict Gonrt, » : Hanthawaddy, in Civil 
-Buit No. 12 of 1929 
“Mr, Then. Maung, for the Appellant. 
Mr -Villa, for the-Réspondent:  ' 

+ JUDGMENT.—The UE 
lant Mg, "Walaron:the-8th-March:1010,-by 
b tered.conyeyance sold: his paddy 

land measuring-50 19 acres to the defend- 

anta mdent- Mg.Shwe Gun and his 
wife. Ma La for Rs. 5.800. -On'the eb 
'date;-there was án unre 
ment drawn up, and, as MH h alleged, 
. executed-by,the «parties, ‘the purport of 
Which. was as'follows.— 

“That the defendants would re-convey 
‘the said land to Mg. “Wala : df the- - latter, 
«within ‚three yea18, personally took back 
the same, on payment of ‘the said ‘sale 
price of ‘Rs. "0,600, which--money must 
‘belong to' him and :no'other; that, in case 
the money turned out not to be Mg 
Wala's money, after he had taken back 
the land, he would have to pay double 
the sum, of Rs, 5,600 as com ensation, 
and in case. the ondent, ed . to 
re-convey tlie land o gW ala’ request, 
..they. would have. topay twice..Rs. 5,000 
as compensation; that, if. respondenta 
"within the said three years, wished to'sell 


OPNBIANASHS © ; 


g Po 3T-Ind' Cas’ 91, . 


yas the essence, of the contract! 


iff, but stated that_on the contrary 


therr 
: pupae of, ma 


BH 


the land, through, adverse’, pireumstances, 
they were.to, give. Mg Wala a, right: of 
first refusal; and that if Mg Wala did 
re-purchase, the land, he is to rent it out 


: vearly at ine ‘current rate to respondents.” 


‘his period of three years of course ex- 
pired on 8th March 1922. 

„The .plaintiff-:appellant fled the suit 
which ib.: the subject of this appeal dn 
14th March 1929, for specific performance 
of this agreement to convey the land -to 
him oy for damages on the grounds. that 
although from’ October 1921 to 8th March 
1922 he had made Teal, efforts, with “the 
money ready, to purchase "back e land, 
the defendants had avoided ‘him, and so 
rendered , his compliance with his part 


| of,the cohtract, and his. tender” ‘of the 


money,, impossible. : 

The respondents , did not explicitly ad- 
mit this. agreement to re-convey in their 
pleadings, | but contended that the pgree- 
ment was invalid for want of registration, 
and was inadmissible in evidence, besides 
being void for want of consideration: „It 
was also.set up that the agreement, gàve 
them an option to refusé to re-cohvey the 
land, and that, therefore, the plaintiff's 
remedy, if any, was by way of damages. 
It was denied that there, was’ any valid 
tender of the purchase-money within the 
time &pecified, and it was urged that time 
JRhey 
denied that they had avoided the plaint- 
plaint- 
if had not kept., dn appointment mide 
through his. lawyer, on March 4th ]922^at 

A awyers's gree in- „Rangoon for the 
kang the, re-conveyance, 
ally they’ contended "that. they | had 


.Spent money on. impravements, and ‘that 
they were,in any case, entitled to’ recover 


‘that amount in, addition to the, sum- pi 
Rs. 5,000 After fiaming, suitable i issues, 
ie District Court di d thé suit, on 
iround that, time was of the ence 
is contract, and that the. plaintaff- 
ppellant made no proper tender . within 


E ‘allotted. time, i fault.being due io 


the. plaintiff himself, On the.inatter ‘of 
registration the’ learned: Judge held 
against the respondents.. "The matter. of 
consideration was riot .pressed,, 1t being 
obvious 'that'.there was adequate COD- 
sideration, A 


‘ 


ii. 
MAUNG WALA V. MG. SHWE GUN. 
“Mg Wala now appeals to this Court 
on the grounds that the District Court 
was in error in holding that time was of 
the essence of the contract, and that the 
payment by Mg Wala of the Rs. 5,000 
was a condition precedent. Further ob- 
jections are taken to the learned Judge's 
findings that there was no legal or proper 
tender and that the party to blame was 
the appellant himself. 
.Oross-objections were filed by the res- 


pondents sétting up that the District : 


Court should have found that the agree- 
ment was ‘invalid and inadmissible for 
want of registration, and that it erred in 
holding that appellant had any money 
with him in order to make a valid tender. 
The question of registration, since it goes 
to the root of the whole case must ‘first 
»bedecided It was argued by Mr. Thein 
.Maung for the appellant that inasmuch 
as the agreement was admitted by the 
‘respondents, the registration or non-regis- 
tration of the agreement was immaterial, 
but, though the said agreement was 
admitted in evidence, it was never- ex- 
plicitly admitted in the pleadings, and 
it is clear that the terms of the agree- 
ment had to be looked to during the 
hearing of thecase. It is manifest, there- 
fore, that the point is material angi must 
Ni The case of Mg Mat v. So 
(Ditto which reference was made is, Wiere- 
: not applicable to the facts of the 
P t case, for in that case the whole 
ka aay was explicitly admitted in the 
‘pleadings. The cases in Burma show 
that there is & difference of opinion as 
tó whether auch an ment as this is 
compulsorily registrable. The original 
transaction under which Mg Wala trans- 


A 


ferred the land to respondents was clearly ' 


‘an outright sale. Evidence of the inten- 
tions of the parties and of their conduci 
was not admissible for the purpose of 
proving: that this original transaction 
was in effect, a mortgage The cases of 
Bal Kishen Das v. Legge ( &nd Mg Bin v. 
Ma Hlaing (3) show conclusively that this 
js. correct, and nothing more need be 


2 2 U.B R (i891) 370 
32 A 149, 4 O W.N. 153; 3 Bom L. R. 


(v. 8) 1190 (P. C) 
3 L. B, E. 100. i 
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said, except that the said transaction left 
behind it no relationship of debtor and 
creditor as between the parties, and that 
dt must be dealt-with as an outright con- 
‘veyance [Ma Hnin v. Osman’ Gant (4)]. 
"The agreement in suit was nothing more 
‘than an option of re-purchase with certain 
explanations and conditions, and a pro- 
mise to rent the land to respondents as 
yearly tenants in case of re-purchase. 
"The first Burma case to which attention 
has been directed is Ma Thin v. H. M. 
Yasin (5), where Parlett, J., held that 
such an agreement requires registration, 
since the effect of it is to create a right 
of redemption, ‘However in the case of 
Ma Shwe U v. Mg Po Lu (6), `a Bench of 
the late Chief Court, -consisting of 
Ormond and Twomey, JJ., held that such 
an agreement was merely an’ option of 
re-purchase, and that registration was 
not compulsory. : : 


. The case of U Kyo v. Mg Pan Yo (1), 
is not very clearly stated in the report 
-but it appears that, after first, mortgaging 
the land, it was made over to the mort- 
gagee by the mortgagor by a Pyatpaing, 
the mortgagee agreeing orally to, allow 
redemption at Ang time. Ib, was held by 
Maung Kin, J., that this agreement re- 
sued to be in writing«amd/registered. ^ ' 
In C. Chaing Kywan via Oo (8) it 
.was held by Maung Kjmj^J. that on 
facts similar to the present it was shown 
that the intention of the parties was that 
the transaction should be an usufructu- 
ary mortgage and ‘that the agreement 
was, therefore, compulsorily registrable, 
It does not appear that the learned 
-Judge's attention was called to,the Bench 
case of Ma Shwe U v..Mg Po, Lu (6), 
referred to above, Moreover the case is : 
distinguishable inasmuch as there -the 
agreement included terms which: had 
been omitted from the original convey- 
ance, . 


4) 16 Ind. Cas. i23; 5 Bur. L T 0B. 
32 Ind Cas. 604; 9 Bur. L T. 87 
6), 37 Ind Ces 91; 9. Bur. L. T. 177, t 
Ind. Cas. 124; 1 Bur. L J. 193 (1823) A. I. 
Chs. $4; ILL B. R. 456; 1. Bur. Li J, 
(E) di Nu 
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In.Maung Paung v. Ma On (9) Heald, J., 
did not follow the case of C.. Chaing 
Kywan v. Ma Oo %8)vand decided that an 
eee for re-conveyance was adi 

ible’ in evidence without registration, 
which it did not require. . , A 

There can be no doubt that this later 
view is correct. It is in accordance with 
the Bench, decision: ef the, Chief Court 
and it seems paradorical ‘to hold that, 
when..an agreement to sell does not 
require registration ‘since it creates no 
interest in the land, an agreement to 
re-purchase must be registered since it 

. creates a right of redemption. It does 
not create any right of redemption, 
when there 8 "been an outright 
sale, and it does not, rescind or 
modify the terms of that sale, .so as to 
alter it into a mortgage. This is clear 
from what is stated by their. Lordships 
of the Privy Oouncil in the case of 
Bhagwan Sahai v. Bhagwan Din (10). , 

, The agreement, therefore,- did not re- 
quire registration and so was admissible 
in evidence and, if proved, valid and 

.binding. It has been admitted in evi- 
dence by the respondents, so it can now 
be regarded as proved. It is quite clear 
from what Mg Gyee and the headman 
say that appellant had the money with 
him, when he saw Mg Gyee in his office 
‘on 4th March 1922 and that he had the’ 
money with him when he complained to” 
the local headman Mg Po Htu’ on the 
same date that he could not mest res- 

ndents, in order to tender the: money. 
The cross-objections, . therefore, fall to 
the ground, and, the 'ar, ent that the’ 
notes were not counted hclds no water, 
and is clearly an after thought on Mr.’ 
Villa's part. Naturally no one would: 
have counted the notes, except the payee, 
and Mg ,Gyee and COo., most strangely, 
have-contended that, though they were 
all this time lawyers for the respondente, . 
they had no authority to receive the 
Rs, 5,600 from Mg Wala. A 

It has been -held in the case of Mg 
Po Kin y.Mg Shwe Kin (11) ‘in, which 
hae Oas 608;2 Bur L J 89; (1923) A. I R. 
(10) Wea 387, ITI A 98,5 Sar P'O J. 587, 


6 Dec. (x 8.) 992 (P. O). 
A) 70 Cas 136,.11 L. B, R, 441. 
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the case of Samarapuri - Chettiar v. A, 
Sudarsana Chariar (12) was followed, that 
in the case of these agreements to re-pur- 
chase; time is of the essence of the con- 
tract and that the doctrine that time may 


. not be'of the essence of the contract, 


which 'arises' on the. construction of 
contracts of sale of immoveable property, 
lsnot ‘applicable; for the mght. to, re-pur- 
chase, being an option, must be exercised 


‘according to the strict terms of the 


power. 


The lower Court was, therefore, correct 
in ‘holding that time was of the essence 
of the contract. However the plaintiff- 
appellant was not bound to hand over 

e, money to anybody except the res- 
pondents, or their authorized. agents, and. 
he was certainly not bound, ‘in ' the 
circthinstances, to tender the money to 
Mg Gyee & Oo., since they pleaded : non: 
authotization, or to deposit the money: 
into Court. Thisis in reply to su ies- 
tions "made in argument by sespondenia 
learned Counsel The fact that appellant 
was ‘possessed of the money and was 
ready ‘and willing to tender it would be 
GEN That he had the money ready, 
and was ready and willing to tender it, is 
quite obvious from the correspondence, 
filed in the case, and the evidence, for 
the appellant on the record His one, 
notedble failure was that, although the 
respondent were invited to- attend at 
their: lawyer Mg Gree & Co's office 
at 104.4. on March 4th' 1029, by a 
notice from appellant's lawyer,’ which 
it appears that’ appellant himself ,de-' 
livered_ to respondents, ' and the'' res- 
pondents duly attended, the appellant: 
did not ‘arrive there till 3-15 P. x. or: 
after the respondents had gone away, 
Otherwise, once the appellant had waived 
his ‘uncalled-for ‘claim to take over the 
crops on the land, it appears.that he’. 
acted with exemplary diligence, in his 
effort to comply with the terms of the 
agreement. Moreover, even as regar 
the 4th'of March, it is clear that the 
appellant, on his way from his village 
of Mingalern .to Rangoon, called in 


"(18) 52 Ind Cas 590,42'M. 802; 37 M. LJ,’ 


109; (1918) M, W.N. 598, 10 L W. 376, 26 M,. 
Ie 26902 0 NEM m 
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dirét-at respondents" fleld-Aut at Kyagan,in 
cago "the respondents ' had not gone to 
'Ráhgoon and made efforts to find-and 
pay them -the money there It 15 elear 
that neither they, nor their lawyers had 
evér intimated whether respondents in- 
tended! to come to Rangoon at all,-and 
there'was ‘some excuse ‘for appellant 
_being*late at'Mg. Gyee & Cols. office. 
Moreover he did arrive there within 
businesshours The fact-however remains 
that he was late, and lis excuse that. he 
did not know the time appointed cannot 
in the circumstances be accepted. How- 
ever, after March 4th, the appellant mani- 
fesily. made further efforts not only to 
procure ücceptnnce of the tender by Mg 
Gyee & Co. but to find the respondents. 

There is no reason to doubt Mg Shwe 
Nigon's evidence about the évents of 
March 8tlr when he and appellant visited 
_Tespondent’s hut and failed to find them: 

“This evidence was apparently ov: erlooked 
by the ‘District Court. Moreover ıt ap- 
pesis ‘that the respondents had no house. 
in any village, but res ded at times in 
one field hut and at times in, another 
far distant from the first, and that they 
were not in fact easy to find. It seems 
clear that after the event of March 4th 


the respondents must have determined l 


to ‘avoid any meeting with the appellant, 
if that werc possible. The facts being 
such, the question is whethér, in spite 
of the time limit being exceeded, the 
appellant’ is entitled to: performance of 
the;contrüet by the respondents. » Equit-, 
ably he' clearly is so. Due note must 


be" taken of thé fact that respondents” 


lawyers repudiated authorization to 
accept appellant’s tender. It 18 not easy 
to believe that this was correct, and, it 
i8 atb,any rate most unusual. The 
ultimate fault clearly lay with -1espond- 
ents, their conduct. in not intimating 
that they, would come to, Rangoon ‘on 
March 4th and after that date, rendering 
timely performance by appellant practi- 
cally impossible. The eqüitable principle 
is clear that, though time is of the 
essence of the contract,, a default by. 
the payees such as Tenders proper tender 

the , purchaser by due date impractic- 
kN would be interpreted: by the Courts 
as extending time, when it is clear that 
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the' fuiclilasr w was ed with W reády , 
and willing tende > we: 

- No evidence having Been’ tendered as 
Xo any improvements -by' .respondents, ' 
mius ‘the matter was expressly in issue; 

claim is disallowed. 

‘The decree of the District; Court dis- 
missing: the ‘suit is set aside, and. the 
appellant is given a decree that the res- 
pondents shall within one month from the 
date of decree re-convey: the auit land «to 
the appellant on payment?i-of -Rs: 5,600 
The .respondents will. pay. appellant's 
CORR * 

Z K. 


Appeal -allowed: 


d 


‘LAHORE HIGH ‘COURT. < 
52 FULL BENCH: - i 
First Crvip APPHAL No. 829 or 1921: 

July 19,1924. ' 
Present —Mr. Justice Martineau, 
. Mr: Justice Zafar Ali and Mr. 
Justice Moti Sa 
SUNDAR DAS— PLAINTIFF — APPELLANT . 
versus ' 

Muamma UMDA JAN AND OTHERS’ 

: DEFRNDANTS—RESPONDENTS. 

PLE Valuation-Aet (VII of 1887), s3 4, 

tt, fo: possessidn' of land—Market value less 
ds “plawntif's valuation —Appeal, valuation for 
pu s of —Proper forum, ‘how determined 
or^the'purpose of determining the course of 
appeal, the value of a‘ sut foi possession of 
a house is the market value of the house as 
ascertamed by the Court and not’ tho value’ as 
stated by the plantit 1n his plaint- [p ‘614, col 1 |. 

Mohammad Khan v ' Ashak Mohammad, 406 P 
1895.(F B'), followed 

Fust appeal from the decree: of'thé 
Subordinate Judge, First Class, Lahore, 
dated the. 10th February 1921. 

Lalas Durga Das and Nawal Kishore; 
for the Appellant. 

Mr. Sagar. Chand ' andi Shaikh’ Niaz’ 
Mohammad, for the Respondents. : 

There’ being conflict of Re on- 
the point the Judges 'made NERES 

ORDER OF REFER 

A FULL BENCH. 

In 1914 the plaintiff bought 2 kanale 
3 marlas' of land from -defendants 
Nos..1 and 2 for Rs.. 4,300. He-'obs' 
tained Lemans efl “Kanal 12 malas: 
and paid Rs, 3,800:0ut of the price and’ 


li— 
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hethas ‘brought 8 guit, for possession- of 


the remaining .11 marale on payment: of- 


Rs 500. The suit has been dismissed 
and he has appealed to this Court: ' 


The plaintiff valued his suit for pur-. 


-of Oourt fees and jurisdiction at 


pee 
5,500 The defendants 1n their, pleas. 


objected to that valuation and said that 
the. correct value was only Ra.:1,100. 
Thé question of the market value ofthe 
property was put in issue and the lower 
Court's finding on the point is mr the 
defendants’ favour The latter take'the 
objection that the appeal. lay to the 
District Court and not to this Court, but 
for the „appellant it is contended that 
even if he over-valued the ‘property Hé 
was at liberty to do so and that for the 


purposes of determining the course of: 


appeal the value of the suit 18 to be 
taken to'be the value which he put on 
it and not the‘actual value-of the pro- 
perty - PE 

The’ appellant’s contention appears to 
be supported by Mohammad Khan v. 
a Mohammad‘ (1) ın which ‘the 
plaintiff had sued for redemption, alleg- 


ing ‘that the amount due on the mort-. 


gage was Rs, 2,000 but the Court decased 
redemption .on payment .of Rs "7,908. 
It was held by a Full Bench of the 
Ohief Court that the appeal lay to. the 
Divisional Judge, there bemg nothing 
in the.plaint'to show that the value 
exceeded Rs. 5,000, and the question of 
jurisdiction having to be deterniined 
with reference:to the claim made and 
not to thé.decision upon -the claim That 
rulin 
Bela Ram (2) es 

A case that is directly: in. point is 
Trakanta Das v. Kali Prasad Das (3), in 
which the plaintiffs sued in the Court of 
the Subordinate Judge fox:& declaration 
of them right to land valuing the suit 
at Rs 5;100! THe defendants urged that 
the’ true value was not more than 
Rs: 1,000, ‘ The Subordinate Judge found 
that the valne of the property was 


Rs 1,385 and he returned the plaint-for 


presentation in the' Court of! a Munsif 
1) 108 P. R. 1895 (F B) m 
- (2) 90 Ind: Oas 473; 229/P. L, R. 1913. 198 P. W. 


1913 . ] ] 
(3) 53 Ind. Qas, 1001, 230 W N 912, 
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was. ‘followed in Chum Lal v. 


e 


‘empowered. to ` try. suits up, to” Ra. 2,000 
in value. The plaintiffs: appealed,- and 


. it was theld that as they still maintained 


that the: valuation exceeded , Ra. 5,000, 
the appeal lay to the High : Court “not- 
withstanding .the Subordinate - Judge's 
adjudication. ; 

On the óther hand in Abdur Raliman x. 
,Charag Din. (4), where the: plaintiff had 
valued the suit, which was for posses- 
sion. of a house, at. Rs. 90,: but the 
Munsif gave a decree -for possessión-on 
payment of-Rs.: 634-7-0 the-value-of the 
improvements ‘made to the- houss-:by 
the defendant, it was held that the value 
of the suit for purposes .of appeal: was: 
the market value of the house as - as¢er- 
tamed hy the Court, Lal Ohand, Ji, 
observed ‘that the-test-of the value for 
„purposes of appeal ought to. be- prima 
facie-the value as determined “by ‘the 
Court rather. than;as alleged: by» the’ 
plaintiff, ‘and that it would be anomalous ’ 
to hold that in a case .dependerit on 
valuation of the subject-matter for pur- 
poses of junsdiction the. plaintiff could 

- arbitrarily choose his own Court. by^an. 
arbitrary valuation of the property. Daya 
Ram v. Gordhandas (5) also supports the 
respondents’ contention that the value of 
the suit is the value determined by 
the Court and not the value which the 
plaintiff has chosen to put upon it. 

In view of the, conflict of authority, we 
refer to a-Full’Bench the* question svrhe- 
ther for-the purpose-of determining the 
course of appeal in ,the:present. case the 
value of the suit is to be taken to be tho 
value placed by the plaint on‘the pro- - 
perty which ‘he claims or the: actual 
value of the property as determined by: 
the Court. ' mm 

JUDGMENT.—The facts: have-been 
stated ın the referring order: . It -iss con- 
tended on behalf of the’ plaintiff-appel- 
lant, that the value of the subject-matter 
of the suit shotild,-be taken, to benthe 
value, stated by him un his-plaint; ‘and 
not the .value as: determined by- the 
Court} and a large number of rulings 
Kave been cited in support.-of ,thisscon- 

(4) 19P' R. 1908, 120 P L.R, 1908/88 PW. R, 

foe 8 ab 


^ < à 
(5) 31 B. 73; 8 Bom L. R. 885: ' " 


* BIB 
" DAULAT V. SALDAR SINGH, 


&ehlion.: It appears to us unnecessary io 
discuss any of these as the whole matter 
was fully considered by a Full Bench of 
the Ohief Court in Abdur Rahman v. 
Charag Din (4) in which ıt was held that 
the value, for purposes of appeal, of a 
suit for possession of a house was the 
market value of the house as ascertained 
by the Court, and not the value as stated 
by the plaintif in his plaint. We entirely 
agree with that decision. It is pointed 
out that, in thatcase the value put by 
ihe plaintiff on the property was lesa, 
while in the present case 18 greater, 
than the amount found by the Court to 
be the value, but this difference is im- 
material, for whether the plaintiff has 
under-valued or over-valued the suit the 
test for determining the value for pur- 
poses of jurisdiction remains the same. 

We would hold on the question referi- 
ed that for the purpose of determining 
the course of appeal in the present case, 
the value of the smut is to be taken to be 
the actual value of the property as de- 
termined by the Court. . 

K. 8. D, Reference answered. 


`, NAGPUR JUDICIAL COM- 
. MISSIONER’S COURT. 
Sgconp, Orvin APPRAL No 397 B or 1921 
i October 10, 1922 
f..." Present —Mr. Prideaux, A J.C. 
: DAULAT—PLAINTIFF—A PPELLANT 
: m 3 versus . 
SARDAR SINGH AND OTHERS-— 
DEFBNDANTS— RESPONDENTS 
- Transfer of Property Act (IV of 1888), a 109— 
Lessor transferring property leased—Rights and 
-Habuiutes of transferee—Terminatin of lease— 
Lesne, w. can dispute title of transferee 
When a lessor t era his ownership in the 
property leased, under section 109 of the Transfer 
of Prpperty Act, the transferee, in the absence of 
a contract to the contrary, possesses the righta 
“and, if the lessee so elects, 18 subject to the 
"Mabihties of the lessor such a case' when 
“the lease has terminated, it is ‘open to ths man in 
on tb dispute the lessor's title to the land 
von the ground that ownership of it has passed 
either by a transfer or operation of law to another, 
[p. 617, cola, 1 & 2] 
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Appeal from' the decree of the First 
Additional District Judge, Akola, dated 
the 25th June 1821,.1n Civil Appeal 
No. 118 of 1921. 


Mr. G. G Hatwalne, for the Appellant 
Mr M. B Nryogt, for the Respondents. 


JUDGMENT.—Yado the father of 
the plaintiff in this case owned a half 
share in field Survey Nos. 59 of Palsod, at 
present it is put as pot hissa No 2of that 
survey number The father leased the 
share to Tejsingh the father of the first 
two defendants in 1899 for 21 years. 


The lessee was given possession Yado's 
father had executed a mortgage-deed 
in favour of one Girdharilal Deokaran. 


mortgagee sued on this which 
affected a quarter share of the field 
getting a foreclosure decree in 1903. 
Yado during the pendency of that suit 
died and the present plaintiff and his 
brother were brought on record ss, his 
legal representatives and the property 
was foreclosed against them The lease 
expired before the bringing of this 
suit and Tejsingh 18 dead. Defendants 
Nos. 1 and 2 continued in possession of 
half the field after Tejsingh's death. 
Plaintiff sues to 1ecover possession of 
half the field and Rs. 200 as damages 
for allowing the field to get overgrown 
with weeds Plaintiff's brother was no 
party to the suit but plaintiff says as 
defendants are trespassers and he is a 
co-parcener he has a ight to bring 
the suit for the whole half share The 
third defendant is holding the land 
under defendants Nos | and 2 

Various pleas were raised defendants 
contending that plaintiff in no case con 
recover possession of the one-fourth 
share foreclosed. If they are hable for 
damages those damages donot exceed 
Rs 12, They further pleaded that they 
had purchased the interest of Girdhari- 
lal Deokaran inthe field in 1909, that 
is, as regards the fourth share. Plaint- 
iff in turn contended that he was 
entitled to recover the half field on the 
ground that that half had not been 
divided and defendant cannot retain 
possession of any part of it untl any 
portion to whieh they may be entitled 
15 separated by metes and bounds, ` 


Vol. 83] 
VIR SINGH t. BHOLA SINGH., 


. "The First Court found -that plamtff 
could not recover the one-fourth share 
covered by the foreclosure decree but 
he could recover the remaining quarter 
though his share therein amounted to 
one-eighth; that defendants are tres- 
passers and plaintiff and his brother 
are undivided. Plaintiffwas also found 
ag x entitled to recover Rs. 15 as da- 


the. ‘plaintiff appealed, It was: ad- 
mitted in the lower Appellate Ovurt 
that plaintiff and his brother had lost 
the fourth share. of the field covered by 
the forsclosure decree and that they 
are now legally entitled to only a half 
share in the pot hissa; but that share 
beng undivided and. the one-fourth 
share lost by them not having been 
separated by metes and: bounds, it was 
contended that they are entitled to the 
entire pot hissa and they could not be 
deprived -of any part of it until the 
fourth portion, of the foreclosure dezree 
was separated by partition. This argu: 
ment has been abandoned hereand the 
plaintiff-appellant takes his stand on 
the. fact that as the defendants’ father 
was the lessee of the plaintiff's father 
and had not returned the whole land 
covered by the lease at the expiry of 


the lease they could not deny the plaint- - 
' iffs title to the whole land. 


-The learned Judge of the lower Ap- 

petlate Court writes in paragraph 5 
of his judgment as followes: - 
' “Plaintift, accepts the position that he 
and his brother have lost one-fourth 
of the share of the field bv virtue of the 
decree and that they are legally entitled 
to only half sharein the pot hissa”, 

It is here contended that this sbeing 
a question of law the appellant is not 
bound by the admissions made in the 
lower Appellate Court. It is obvious 
that when a lessor transfers his owner- 
ship ın the property leased, under 
section 109.of the Transfer of Proverty 
Act, the transferee in the absence of 
a contract to the contrary possesses 
the right and if, the lessee so,elects is 
subject to all the liabilities of the 
lessor In a case of this nature when 
the lease has terminated it is opan to 
the man in possession to` dispute the 
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- lessor's title to thé land ` on the ground 


that ownership of it has passed either 
by a transfer or operation of law to 
another. 

In the present case what in effect the 
defendants pleaded is that as regards a 
oné-fourth share of the field'the foreclosure 
decree and execution thereunder have 
deprived the Plat ofthe ownership 
of a fourth of the field. It has to be 
remembered, that the plaintiff was a 
party to the foreclospie decree and it 
seems to me that the decision that he 
and his brother are no longer owners 
of a fourth share of the field can be 


‘justly urged by the defendants as de 


priving plaintiff of the right to this 
partieular one-fourth share 

The case seems to me to have been 
properly decided. I dismiss this appeal 
with costs The appellant to pay the 
respondents' coats. 


a. R. D. Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPBAL No. 513 or 1994, 
June 26, 1924. 
Present.—Bir Scott-Smith, KT., Acting 
Chief Justice, 

VIR SINGH-—DZFENDANT—A PPBLLANT 


; versus f 
BHOLA SINGH AND OTHERS—PLAINTIFES 


" e Coda. (dat f 
Civil Procedure Act V of 1 0 iet 
r 6--Defendant ir on da ME Ai 2 
Subsaquent adm by al iod mukhtar Court, 
whether can put matter wn asque ` 

The admiasion of a fact by ü miükhtar of the 
defendant ina suit prior to the framing of issues 
does not debar the Court from put 


. matter im. issue when the defendant: iade 


E written statement specifically dames the "same 


aana appeal from an order of the 
District Judge, Ferozepur, dated the 
23rd November 1928, confirming that of 
the Sub; Judge, Ferozepur, dated the 80th 
August 1928. " 

Lala Durga Das, for the Appellant, 

Dr, Nand Lal, for the Respondents, 


' 


D 


QS. . 
SHIVBABAPPA V, NILAYA. 


JUDGMENT.—The 
spondent:sued fora declaration that ‘an 
alienation of: land effected by Sawan 
Singh for a consideration of Rs, 700 in 
favour of Vir Singh on the 2nd August, 
1919, should not affect his reversionary 
rights. The First Court held that the 
land was ancestral and that the aliena- 
tion was valid to the extent of Rs 530-6-0 
and - passed a decree in accordance there- 
with. The vendee filed an appeal 1n the 
Court of the District Judge who 1efused 
to allow the question, whethér the land 


was ancestral or not, to be raised. He. 


said, “The allegation in the plait that 
it was ancest 
denied by the defendant who merely 
pleaded ignorance on the point This, 
in ‘my opinion, constitutes no such denial 
as would warrant the framing of an issue " 
On the merits he dismissed the appeal 
In second appeal it is contended that 
the District Judge was wrong in not 
allowing the question of the ancestral 
nature of the land to-be raised In his 
written pleas the vendee said “I do not 
know whether the land is ancestral. I 
do not admit that ıt 1s ancestral" Order 
VII r 5, Civil Procedure Code, says 
"every allegation of fact: in the plaint, 
if not denied specifically or by neces- 
sary ‘implication, or stated to be not 
admitted in the pleading of the defend- 
ant, shall be taken to be admitted -: 
provided . that the Court may in its 
discretion require any fact so admitted 
to be proved otherwise than by such 
admission.” Now in the plaint ıt was 
alleged ‘that the land was ancestral and 
the defendant in his pleadings clearly 
stated that he did not admit this allega- 
tion. The allegation, therefore, could 
not be taken to be admitted and the 
laintiff! was bound to prove it It is, 
Fowever. contended on behalf of the res- 


pondent that the defendant's mukhtar, 


prior-to the framing of the issues did 
admit that the land was ancestral. Now 
in the first place the vernacular 1ecord 
of his ‘statement might according to the 
appellant's Counsel be read aa “gamin 
jaddi: nahin.” The plaintiff's Counsel 
reads it as “zamn jaddi thi” Oonsider- 
ing that the defendant ın his written 
pleas stated'thet he did-not admit that 
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plaintiff-re-* 


was never specifically’ 
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the land” “was ancestral; I think the: 
Court was perfectly justified;in fram- 
ing an issue on the point because in _ 
accordance with-the proviso to rule 5 
the Court may require any fact 'so ad- 
mitted to be proved otherwise than by 
such admission. The name. of the. 
mukhtar who is said to have made this 
admission is not given on the record and 
there is no power-of-attonery on the 
record of the Trial Court appointing ' 
any one as a mukhtar of the vendee 
defendant In my opimon. this at: least 
is open to doubt whether the so-called 
mukhtar of the defendants: made the 
alleged admission. But even if he did 
the Oourt was right to put the matter in 
issue Evidence” was produced upon it 
and the Trial Court gave a considered 
finding thereon Under all the circum- 
stances of the case I consider the vendee 
was entitled to raise the point in-his 
rounds of appeal in the lower Appellate 

ourt and the District Judge was wrong 
in refusing to decide the point, 

I, therefore, accept the appeal and under. 
0. XLI, r 23, Civil Procedure Code, 
remand the case to the lower Appellate 
Court for re-decision of the appeal, Stamp 
in this Court will be refunded and other 
costs will be costs ın the case. « 

K. 8. D Appeal accepted. 


BOMBAY HIGH.COURT.: 
First CIVIL ApPBAr No. 14 or 1921. 
July 17, 1922 
Present'—Bir Lallubhai Shah, Km, 
Acting Chief Justice; and 
Mr: Justice Crump. 
SHIVBASAPPA bin LAGMAPPA ' 
MANOLI—PLAINTIFF— APPBLLANT - 


versus ] 
NILAVA Kom BA'TAPA MANOLI . 
AND OTHERS—DRFENDANTS Nos. l To 4 
—RESPONDHNTS. 
Hindu Law—Jornt famuy—Widow of pre-deceased 
co-parce ner, adoption by—Katate vested in widow of 
co-paroener—Adoptton, effect of—Prece- 


another 
denis, value of. 


po 
A 
“Vol; 89] 
SHIVBASAPPA V, NILAVA. 

* ABE the:déath- of the-last surviving-to-paroener 
in a Hindu joint family, when the satate has vested 
in the widow of that.co-paicene:, the widow of a 
pre deceased oo pa cete canmot'adopt validly, and 

e ‘adoption, if effected, cannot have the effect of 
divesting tthe estate" vested in the widow of the 
last sürvi co-parcener [p 620, coL 1] < 

, Assuming that widow ofa pre-deceased có- 
parcene: can adopt without the, consent of the 
surviving co-parceners, even in the absence of any 
specific autho ity.from her husband; during the life- 
time of the co-parcenar,\it does not necessa11ly follow 
that even after the death of the last. swviving 
co-paicaner, whén the jomt faintly has ceased’ and 


the"property has devolved upon tbe heirs of the" 


last surviving co-parcané:, she can make a valid 
adoption, so as to divest: the estate already vested 


in thé:herys of the last male owner 620, col 2] 
A decision 18 an "authority foi what it decides, 
and’ it 18 ‘not‘an authority’ foi what may 


seem to be a logical’ consequence’ of ‘that deci- 

sion [tbid] - . 
Appeal from the decision of thë First 

Class Subordinate Judge at Bélgaum 


FAOTS:—Two brothers Lagmappa: 


and Basvanta’ formed a Hindw joint 
family; Lagmappa had.a wife’ named 
Satava’’and Basvanta had two wives 
named Lagmava’and Baslingava and a 
gon ‘called Satu; Satu, Lagmappa and 
Basvanta ‘died one after thé other when: 
Satava adopted the plaintiff without the 
consent of Lagmava or Bablingava 


Mr. Nilkanth Atmaram, ‘for the Ap- 
pellant. 

Mr.:' Coyajee, (with him Mr. D. R. 
Mdneftikar), for the Respondents: 

JUDGMENT. 

Shah, Ag; C.5.-—[His Lordship after 
discussing the'evidence and coming to 
a finding that Basvanta ‘had in fact 
died’ after Lagmappa and that the adop- 
tion of-the plaintiff had’taken place pro- 
ceeded:—] ' ^ 

In. the lower Court.no question was 
raised. as .to 'the .effect: of the finding 
that Basvante and’ Lagmanpa were mem- 
bers’ of a joint family of whom: Lag- 
mappa: died first and Basvanta .after- 


wards.» It was accepted-that the result. 


of that finding would be to negative 
the plaintiff's claim, and in the. memo- 
rahdum of appeal before us no such 
point" as has-been raised m the course 
ofthe arguinént has been taken. - After 
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< decision in- Yadao- vi Namdeo (1) has 


rendered it: posarble for the appellant 
to ‘raise the contention that the adoption 
would have tho. effect of divesting; tho 
estate vested in defendants Nos. 2 and 3 
on the death of Basvanta. It is urged 
that, though, according to the decisions 
' of this. Court the plaintiff would -have-no 
case, in view of the observations. of 
' their Lordships of the Privy Council in 
Yadao v. Namdeo (1) 1elating- to the 
Full Bench ruling of this 
Ramji v.: Ghaman (2), those- decisions 
_are no longer good law, and that as-a 
logical consequence of the observations 
ielating to the decision iï Ramji v: 
Ghaman (2), it follows that the adoption 
would be good even after the death of 
the last surviving co-parcener-of the 


~jomt family: soas to have the effect ' 
of divesting the estate vested in: -the. 


widow or widows of. the last co-par- 
cener.' i 


On behalf ofthe respondents. it ig 
urged that, whatever the effect of the 
observations in Yadao v , Namdeo (1) 
mar be as ‘regards 'the power of the 
widow during the continuance of the 
joint; family, the current of decisions of 
this: Court with regard to the‘imability 
of a widow to adopt so as sto divest the 
estate ‘vested in s third party 18 not 
touched in any way, and that that 
current of décisions cannot be treated 
as having been overruled by the obser- 
vations which are directly made with 
reference to’ the decision in Ramji v 
Ghaman (2) 
referred to begins from the year’ 1871. 
when Rupchand Hindumal v. Rákhma- 
bar (3), was’ decided; then we have the 
decision in" Chandra v.' Gojarabar (4) 
which is'strongly reliéd upon by the 
respondents. - They 'also.rely.upón the 
observations in 'V.asudeo Vishnu Manohar 


Court in. 


The current of’ decisions- ` 


(1) 64 Ind Ons 530; 48I'A 518, JIN LR 


145,30 M L T .53, 200 W N 393, 12 ML, J' 
219, 15L W 585, 20 A L J 481, 24 Bom. L, 


R ooo, 40 0.1, (i29) A LR (P se 
s ur-587, 3 Ind 2 (N^. 
787 (F B) : PEE 


(8 8Bom HOR AO J 117 


tthe filing of the appeal, however, the- ({)- 14B 463, 7 Ind, Dee, (x 8) 770, 


f 
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v. Ramchandra Vinayak Madok (5) and 
Payapa Akkapa Patilv. Appanna (6). - 
The question that arises in virtue of 
the observations in Yadao v. Namdeo 
(1) is whether, if the widow of a de- 
ceased co-parcener in a joint family could 


- adopt validly, even in the absence of 


any express authority from her husband, 
without the consent of the survivin 
co- ers, it is necessarily impli 
that that adoption, even when effected 
after the death of the last surviving 
co-parcener of the joint family, und 
after the estate bas vested in the widow 
or widows of that last deceased co-par- 
cener, would be valid or rather have 
the effect of divesting the estate so 
vested in the widows It is not neces- 
sary for the purpose of this case to 
examine the point decided in Ramji v. 
Ghaman (2) along with the earlier and 
later decisions on that point in the 
light of the observations in Yadao v. 
Namdeo (1). It is clear, however, that 
for along time m this Court the rule is 
accepted as stated in Thakarana Tejrant 
v Sarupchand Chhaganbhaa (7). 

“ But where the circumstances are, as 
they are here, it seems to me quite 
plain that we must follow what is well- 
understood as the ordinary law in this 
Presidency and upply it to the facts, 
The widow of a deceased co-parcener of 
a joint Hindu family cannot, in the 
absence of any specific authority, make 
an adoption subsequent to the death of 
a co-parcener who survived her hus- 


band, and more particularly when, as’ 


here, that later surviving co-parcener 
left widows.” E 

That undoubtedly was the law as 
understood' and accepted in this Pre- 
sidency before the decision in Yadao 
v. Namdeo (1). In the present case, we 
sre not directly concerned with the 
decision in Ramp v. Ghaman (2) 
are concerned with another current of 
decisions to which I have referred, and 
the question is whether afterthe death 
of.the last surviving co-parcener when 


the estate has vested in the widow of ` 6 
ra 


5) 922 B, 551,11 Ind Dec (x 8) 949 

$) 93 B. 327, 12, Ind, Des (5. 8.) 217. 

7) 55 Ind. Gas 904, 4£ B 483 atp. 167, 2? 
Bom. L R, 209, : 
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that co-parcener the adoption effected | 
by, a widow of a pre-dec co-parcener ' 
could have the effect of divesting that 
estate. On that pointit seems to me to 
Po aaite safe to say that the decision in 
Yadao v. Namdeo (1) is silent. It is 
difficult to accept that the effect of that 
decision is to overrule’ by implication 
the current of decisions on that . point. 
It is an oft-repeated caution that a 
decision 1s an authority for what it 
decides, and that it is not an authority 
for what may seem to be a logical con- 
sequence of that decision. In the pre-- 
sent case Í am not clear at all that, 
because a widow of a pre-deceased co~ 
parcener can adopt without the consent 
of the surviving co-parceners, even in. 
the absence of any specific authority 
from her husband during the life-time 
of the co-parcener, necessarily or logi- 
cally even after the death of the last 
surviving co-pareener when the joint 
family has ceased, and the property has 
devolved upon the heirs‘ of the last . 
surviving co-parcener, she can make a 
valid adoption so as to divest the estate 
already vested in the heirs of the last 
male owner. Mr. Nilkanth bas not been 
able to cite any authority in support of 
his argument for the appellant. But 
it is urged by Mr Coyajee on behalf 
of the respondents that the decision in 
Ramirishna v. Shamrao (8) which has 
been approved by their © Lordships 
of the Privy Council in Madana’ 
Mohana Ananga BheemaDeo v Puru- 
shathama  Ananga Bheema Deo (9), 
has the effect of recognising this 
principle that the vight of a widow, 
&dopt may be  existinguished 
owing to certain events or cireum- 
stances, and where that is the case’ 
it does not matter whether-she had 
originally a right to make an adoption - 
to her husband. It is urged “that in ` 
thə present case when the last surviving 
co-parcener, i.e., Basvanta, died the right 
of the widow of Lagmappa to adopt 


98 B 590,4 Bom LR 315 : 
48 Ind Ois 481,45 1 A. 168 at p 160, 35 M, - 
138,5 P L W 179,8 L W' 187; 18 A.L, ^ 
J 725, (1018) M W.N 621; 24 M. L. T" 231; 98 
OL J 403, 41 M 855, 20 Bom L Ry 1014, 93 ' 
0, W.N, 177 (P. Q)., rhs ] 
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came to an end. The. application of 
the principle accepted in “Ramkrishna 
v. Shamrao (B) with reference to the 

. facts such as we have in the present 
case is not to be found in any reported 
case so far. But itis open to the res- 
pondents to urge with force that there 
is no reason why that principle should 
not be so applied as to put an end to ' 
the’ power Of the widow to adopt, when 
the estate is vested y in others 
Though no decision exactly bearing 
on the facts of the present case has 
been cited to show that the principle 
of Ramkrishna v Shamrao (8) can 
apply. to facts such as we have here, 
it may be said that the principle 
‘bas been applied under varying 
circumstances; for instance, it has been 
applied to the case of widows who inherit 
prop under the rule laid down in 
Lallubhai Bapubhai v. Mankuvarbai (10). 
However, that may be, I am entirely * 
-unable to give effect to the plaintiffs 
contention that Yadao v. -Namdeo (1) 
"must.be taken as overruling the current 
of. decisions to which I have referred and - 
of. which the .decision in Chandra v. 
Gojarabai (4) is a type. 

- I may, mention - with reference to this 


oint that after e decision i in Yadao;v. 
amdeo' qui m more occasions than 
“one to at. case. First it was 


referred to. m Bhau Adganda Patil v. 
-Narasagama Tatya Pital MT to which 
Mr, Justice Fawcett was a party, and ' 
“then in. Dattatraya Bhimrao v. Gangobat 
“Ganeshbat (12). It is also referred to in 
2 Yelenath ‘Narayan v, Laxmibat Kesho ` 
Gopal (13). I refer to these decisions for 
the purpose of showing that except, as 
‘to the effect of Yadao v Namdeo (1) on 
the decision ‘in Ramji v. Ghamaw (2) it 
has not been so far accepted as over- 
ruling the decisions of this Court which 
, may appear. somewhat inconsistent with 
the view taken: in that case, but which 
“bear on a distinct point that did not 
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arise and was not’ in terms considered 
jin Yadao v Namdeo (1) *I.am fully 
alive to the force of the conténtion of 
the appellant that in view of- the obser- 
vations in Yadao v. Namdeo (1) all these 
decisions, not only that in 'Hamj v. 
Ghama (2) but the others also to which I 
have- referred, should be reconsidered.. 
But in view of the settled rule on this 
point and ofthe effect which a recon- 
sideration of it would have upon titles 
to property, I do not think: that it ought 
to be departed from by this Court in 
the absence of a clear ruling of ane 
Privy Council to that effect i 
The facts in' the present case are 
rather peculiar, and it may ‘appear 
-anomalaus that, though according to the, 
observations in Yadao v, Namdeo (1) de- 
fendant No. 4 could have adopted after 
.Lagmappa's death without Basvanta's 
-consent during the three days that 
.Basvanta survived Lagmappa, her power 
to &dopt should have 'practically come 
-to an end on Baswanta’s death on the 
25th October, or, rather it should have 
-bécome ineffective for the purpose of 
divesting the estate vested in the widows 
of Basvanta. But. the. principle and 
.the dividing line are clear; and for the 
sake of a logical, application of, the 
theory of the inherent power of a widow 
to adopt in this Presidency which* äs 
probably a deviation from Hindu Law 
as. observed by their Lordships in, Yadao 
. v. Namdeo (1), and for which, speaking 
with great deference, Iam unable to find 
any support in any text of Hindu Law, 
I do not think that-i£ would be right to 
depart from a rule which is laid down in 
various decisions of this Court and which 
is clearly understood and uniformly fol- 
lowed up to now. On the contrary it 
would be rend the probable devia- 
tion from Hindu Law distinctly a step 
futher as affecting the devolution ‘of 
pro rty for which it would be difficult 
d a justification in the principles 
poring: the law of adoption. . 
The result is that the decree of the 
“lower Court is confirmed and the appeal 
~ dismissed with costs, | : 
Crump, fe concur. 
K&D | Decree sene, 
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' “BANWARI LAL V. KALLU KHAN. 
` LAHORE HIGH COURT. 
." Sgcoxp Crvin APPEAL No, 885 or 1924. . 
July 3, 1924. 
` Present:—Mr. Justice Moti Bagar. 
BANWARI LAL—PLAINTIFF— 
/ APPBLLANT 
versus 
“KALLU K'HAN--DRBFRNDANT— 
d RESPONDENT. 
 Mortgage—Redemptin—Interest on mortgage, 
Deb, Mane on properti Moriganes, whether 
‘entitled to recover. 
[n the absence of a contract to the contrary, a 
mortgages 18 entitled, m a settlement of lus 
account with his mortgagor, to treat the.interest 


due under the mortgage as a chage on the 
estate and to-1ealise all interest, due, unde: the 


moi aa 12 years from the date of suit. 
' [pP col 1. t 
p Te dien v. Muhamdu, 57 P R. 1888, fel 


"Jowed. 
Seeond - appeal ' from a decree of: the 
' District Judge, Karnal, dated the lith 
January 1924, reversing that of the Sub- 
"Judge, Fourth Class, Karnal, dated the 
91st May-1923, 
“Mr. Shamair Chand, for the Appel- 
lant. I 
Lala Prakash Chandra, for the Re- 
spondent m 
*JUDGMENT.—The sole question 
for ‘determination in this second appeal 
' 38, whether interest from the date of-the 
- execution: of the mortgage-deed till te 
date of possession -was or was not a 
charge upon' the; property." The: facts 
are briefly these :—On the 31st January 
«1897: the defendant Kallu Klan mort- 
gaged. certain land: tothe plaintiff for. a 
“gum -of Rs. 75. It-was agreed that 
* interest would be paid at-the rate of 2 per 
cent per mensem after every : six months 
and-that in case of-the mortgagor's failure 
to do s0 the mortgagee would be entitl- 
' ed. to enter into possession. On tho 
99th July “1908 - the, plaintifi-mortgagee 
brought a suit for possession in. lieu of 
` the: principal and, interest- then due. in 
accordance: with the -terms of the mort- 
. gage-deed and obtained a decree on the 
Fe August 1908. -- Possession was obtain- 
«ed in execution proceedings on the 18th 
“November : ':1908- - and mutation «was 
sanctioned in favour-of.the deoree-holder 
on the lst December 1908. -On 4he.22nd 
November-1922 the defendant .made an 
application for iedemption under ihe 
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Redemption of Mortgage Act (II of 1913) 
and redemption -was ordered by the 
Revenue Officer to take place on, payment 
of! Rs, 75 .on the .4th December 1922. 
The plaintiffs: contention that, he -was 
also entitled to, interest. to the extent of' 
Rs, 213 was rejected. Shortly after this 
order the plaintiff brought this. suit for 
a declaration that-in addition to .the 
principal. money: of, Rs..75 he.was also 
entitled toa sum of-Rs. 213 on.ancount 
of interest and. that, redemption . could 
not be effected until that, money. had 
been. paid, -Tha Trial Court decreed the 
pläintiTs suit but the learned District 

udge on appeal came: to. a.. contrary 
finding and dismissed the suit holding 
that interest was not a charge.upon the 
property under the terms of the mort- 


: gage-deed in question. 


Against this-decision the plaintiff has 
now come. up in second appeal to this 
Court through Mr, Shamair Chand, while 
Mr: Parkash Ohandra has appeared for 
the respondent, ; 

„After hearing the learned.-Counsel for 
the. parties and carefully. reading ‘the 


terms: of. the, mortgage-deed , on.’ which 


the suit is based, I am of-opinion -that 


. the appeal,must succeed, The. relevant 


condition, in-the.mortgage-deed.is to the 


. following. effect.—'"It. is agreed . that 


interest: shall. be paid every,half-year; 


.in case of default in payment of, interest 


possession of the mortgaged. land. shall 
be given to the mortgages forthwith, 
The income. of: the. mortgaged land 
during possession shall be- paid.to,.the 


„mortgagee, and after payment. of, land 


revenue and- cesses. shall be .set off 
against interest on the mortgage, and. if 


: thejinterest.be not: fully. covered. by, the 


income .then..the interest shall,,be. paid 


- at the: time of redemption together with 


the mortgage .money.”.,The learned 
District, Judge is of opinion „that -the 
expression "interest ,on the, mortgage" 
and ;“interest' in .the..second ,6entence 
mean the annual na accruing after 
the mortgagee :, - taken possession 
and- do- not include’ what had previously 
accrued, . I do not'think that the.-expres- 
sions are capable of this. interpretation 


. alane, There is no condition, in- the 


mortgage-deed to :the effect thats before 
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possession had.been.taken-over interest 
would not be a charge upon the property. 
Ini my opinion it was clearly intended 
that the mortgagee would keep an 
account, of. the income of the period 
during. which he’ was in possession of 
the property .and that at the time of 
redemption the whole of the, mortgage- 
money with interest from.the date of-the 
mortgage would be paid by the mort- 
gagor after. getting. credit for what had 
already been realized by. the mortgages 
in' the ;shape of: the produce of the 
mortgaged property.: In. Radha Kishen 
y. Muhamadu (1) it was held that 
in the absence of a .contract to. jhe 
contrary the mortgagee was entitled, ina 
settlement of .his account with _his 
mortgagor to treat the interest. due 
under. the mortgage as a charge on the 
estate.and the mortgagee was entitled 
to all interest due: under: the, mortgage 
"within. 12 -years from the date of suit. 
The principle laid down in the authority 
in fully applicable to this case and-as 
there is-.no express ‘condition: in the 
deed that interest would not be a charge 
upon the property the mortgagee.is 
entitled: in the settlement of his account 
to' ‘treat the interest.under.the mortgage 
as a charge upon the. estate. 
. It is, however, contended by the learn- 
ed'iVakil-for the respondent . that. the 
claim fon interest. prior to:1008 is barred 
by limitation. I am unable to. agiee 
with this contention, The plaintift is 
in possession of the: property as mort- 
gagee and..it 15 the defendant -who is 
claiming, redemption. The ‘plaintiff is 


certainly entitled to resist the claim for ` 


redemption until the whole of the money 
which is due to him under the mort- 
gage hie been: paid and I do not think 
at.any question of limitation :arises in 
this case. : 
I accordingly accept the appeal and 


6 setting aside the.order of the’ learned 


District Judge decree the plaintiff's suit 
with costs throughout. 
K. 8. D. 


(L) 57 P; R. 1888. 


Appeal accepted. 


. by the, purchaser 


MADRAS: HIGH:COURT. 
OrviL APPBAL No. 129 dr 1921, 
February 13, 1924. 
Present-—Mr. Justice Spencer and 
Mr. Justice Kumaraswam. Sastn, 
- BOLLAPRAGADA SUBBARAYUDU 
AND OTHRRS—DBEFBENDANTS Nos. 4:10 8, 
19 AND 21 To 34—APPELLANTS 


: VvETEUs 
VALLURI NARASIMHA RAO— 
ia Pranvrise— RESPONDEANT. 
ga of tor tenant, Ejeotment, suat o for— 


In asut: for ejecimeni the plaintiff must first 
prove his might to ‘eject, before the onns is 
shifted to the defendant to prove that, he has. a 
permanent right ot occupancy, and, in order to ' 
Piovea right to eject, the plantit must neces- 
sarily show that the -tenancy 18 a terminable one 

and has been validly termmated [p 625, ool 1] 
,Nawapillai Alarakayar v Ramanatkan Chettiar, 
82 Ind. Oas 226, 10 L W.259, (1924) AIR 
(P 0)65, 22 A L J 130, 34 M L T 10, (1924) 
R 


Surya- 
narayana v Patanna, 48 Ind Oas, 689, 4l BI 1012, 


Bon L'R. 547, 


sekharaswamı v Nainar Ammal, 43 Ind Cas 977, 
TL W 184 (1918) M W.N 218, Idubilly Styyadı 
v n Raja. Viswaswdra Nissanka, 30 Ind Cas 
1106,18M L T 149 and Venkatarangayya : Appa 
ANGE 10) ML UN. uoo anaa ae 
DIY EA pM 


Appeal against a decree of the Court 
of the Additional Subordinate. Judge 
at Ellore, in O. .B. No, 15 of, 1920 


XO. S. No. 128 of 1919 on the file of the 
Court of the Subordinate Judge; Elore), 


Appellants. ami' Iyer, „ior. the 


Mr..V; Ramadoss, for the Respondent. 
:JUDGMENT. 


i paner e e suit was, brought 

J er of the-proprietary än- 
terest in Pedamamidipalli a whole laan 
in Elamanchili Zemindari-.eetate, to 
eject the defendants who are-tenants hold- 
ing plaint items Nos. 1 to-16-which:were 
once part of a darimilla inam, or failing 
the relief of ejectment, to declare the 
plaintiff's right to ‘impose’ full--rates, of 
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rent on the lands, and to give the plaint- 
iff a decree.'for recovery of rent at nine 
-bags of grain per acre ‘for three years. 
The suit lands were granted about 1819 
to the defendants’ ancestora for rendet- 


_ing karnam service In 1910, Govern-, 
to enfranchise these ' 


ment ‘purported 
lands and the plaintiff filed a suit, Ori- 
ginal Suit No 16 of 1911, for setting 
aside the. enfranchisement and for a 
declaration that the 1ight of resumption 
rested with him and not with Govern- 
ment. In this suit he was finally suc- 
cessful in the High Court The present 
suit is for ejectment of the defendants. 
The lower Court gave the plaintiff a 
' decree for possession with mesne' profits. 
Defendants Nos. 4 to 8, 21 to 34 and 19 
appeal. s 


The facts of this case resemble those 
of Idubilly, Siyyadi v: Sri Raja Viswa- 
swara Nissanka (1) with this difference, 
that there, was an admission in that case 
.that prior to the «nam grant, the lands 
were ordinarily jeroyati lands, whereas 
here the question whether the original 

rant was a grant of land to'be held on a 
favourabls rate of rent ora grant of a 
part of the melvaram, or landlord's share 
depends upon the evidence. Beyond the 
oral evidence of one witness on each side 
which is inconclusive» the evidence 18 
entirely documentary.” Each side has 
attempted’ to draw an inference in their 
favour from certain ancient documents 
‘called yadasts, ghoshparas and bubands 
marked as Exhibit C series. Exhibit 
03 is the yadast for Fasl 1999 corres- 
ponding to the year 1819. This shows 
an increase of four putties in the total 
cultivated area of the village. It also 
shows for the first tıme the existence 
of lj putties of service «nam. For the 
appellant, Mr. Krishnaswami Aiyar ar- 
gued thata smaller standard of measure- 
ment must have been adopted in measur- 
ing the lands for this year, and in proof 
of this theory, he pointed to the excess 
in the area of village sites, lakes, channels 
etc.. which are items not likely to be 
.i&ble.to sudden increases. On the other 


D 


Q) 30 Ind. Cas, 416, IB M. Ls T, 143. 


hand, the respondent relies on this do- . 
cumént to show that the service inam -~ 
must have been granted out of land that ' 
had been previously lying waste. It is 
difficult to say which is the right as- 
sumption to be made. On the other 
hand Exhibit C1, the account of, cul- 
tivation in Faslı 1210, shows that the 
family. of Bollapragada Kondraju, who 
was the defendants’ ancestor, 

two patties of jeroyati land in addition 
to one-fourth dümbald tnam. The Sub- 
ordinate Judge is in error in his observa- 
tion that these accounts do not show that 
Kondraju was cultivating any land in 
Pedamamidipalli as jeroyatw land before ' 
the grant. < , 

In'this state of the evidence, it is 
argued for the respondent that recent ^ 
decisions of the Privy Council and of 
this Court have unsettled the principles 
upon which Idubilly Siyadi v. Sm Rajah 
Viswaswara Nissanka (Y) and Gajapathuy 
Maharaju Garu v . Sondi Prahlaya, 
Bissoyi Ratno (2) were decided and thag, 
now the burden is on the tenant to 
show -that he was granted a right of' 
kudwaram when the inam nt was 
first made, The most recent decision of 
the Privy Council is that in Nainapillai 
Marakayarv. Ramanathan Chettier (3) in 
which they say that “it cannot now be 
doubted that when a tenant of landsin : 
India setaup a defence that he has 
a right of permanent tenancy in the 
lands,the onus of proving that he has 
such right is upon the tenant.” 

In Suryanarayana v Paianna (4) the 
Privy Council laid down that ‘there 
was no presumption that at the date of 
the grant.of an tnam, there were any 
tenants holding lands with any rights 
of occupancy by custom or otherwise. : 
It is also -true that no permanent right 


md Ind Oas 833, LLL L. 'T. 562; (1014) M, 
W N. 179 


; MILL T 10 
W.N 208,-46 AL L J, 546,10 O.&A 
ATM 337, 280 W.N 809 (P C) 

(4) 48 Ind Oas 680, 41 Af 1012; 25M L T. 30, 
(2018) M W N 850; 230 W.N $73,9L. W 126, 

O. L J.153,1U.P.L R (P. O) 11, 38 M L J, 
585; 31 Bom. L R. 547, (1919) M. W. N. 463; 45 T, 
A. $9 (P. 0). 
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of occupancy arising out of the enaot- 
ment of section 6 of the Madras Estates 
Land Act, I of, 1908 in favour 
of holders of ryott “land in- an estate 
can be availed of by holders of service 
^nams, as such lands are expressly ex- 
cluded by section (16) (c) from the de- 
finition of ryoti land so long as the 
service tenure subsists., Upon resump- 
tion of a service «nam, if the land is 
incorporated among the Tyoh lands, the 
person let into possession would acquire 
an occupancy right by virtue of section 
6. Butin the present case with the ex- 
ception of items Nos. 7 and 8, for which 
the plaintiff says that - jeroyati pattas 
were issued by mistake, there is no 
admission on the part of the landlord 
that the lands became  ryoti lands 
when they were disannexed from the 
burden of service. It has however been 
made clear not only in Idubilly Siyadi v. 
Sri Rajah Viswaswara Nissanka (1) but 
also in Chandrasekharaswamt v. Nainar 
Ammal (5) that when a plaintiff seeks 
_ to eject a defendant from possession on 
the ground that the latter ishis tenant 
whose tenancy has been terminated, 
he must prove not ‘only that the defend- 
ant is his tenant as alleged, if that 
is denied, but also his right to eject 
In order to prove a right to eject, he 
must necessarily show that the tenancy 
is a terminable one and has been 
validly terminated. This onus is un- 
affected by any defence of permanent 
rights of occupancy that the defend- 
ant may set up but fails to prove. 
The principle that in a suit for eject- 
ment the plaintiff must first prove his 
right to eject before the onns is shifted 
to the defendant to prove that he has 
a permanent right of occupancy has 
been recently reaffirmed in Venkata- 
rangayya Apparao v.Morampudi Bajwaju 
(6) which was, like this, a case of a 

resumption of service inam 
Mr. Rama Doss argued that in the 
pepe suit it was admitted that the 
d was granted as (nam. ane suit’ was 


D 43 Ind. Cas, 977; 7 L. W. 194; angan v. N 
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‘and not to distur 


ps 


between the Zemindar and the Govern- 
ment as to the latter's rights to en- 
‘franchise and the ryot was only a 
pro-forma defendant. As observed in 
Gunnaiyan v. Kamakcht Ayyar (7) the 
practice of Goren upon enfranchise- 
ment is to im assessment 
asitlik possession. 
Therefore, the use of the word “land” 
in the written statement of the tenant 
1n this suit is inconclusive. Ip the present 
case the plaintiff, having come into 
Oourt with a prayer to be put im 
posse eiom of lands in defendants oc- 
aparon, has faild to prove that the 
endants are holdıng those lands upon 
tenancy which ıs terminable and has 


-been determined. 


The lower Court was, therefore, not 
justified in giving the plaintiff a decree 
for the first relief asked by him, and 
the lower Court's deciee directing 
delivery of possession of items Nos. 1 
to 16 must, therefore, be modified. In lieu 
thereof the plaintiff will have a decree 
for recovery of the full assessment of’ 
the land at the rates tobe determined 
under the seventh issue which the lower 
Court has left undecided. The appeal 
is, therefore, allowed and the suit will 
be remanded for deciding the seventh 
issue and giving the plaintiff a decree 
for rent in accordance with our decision 
upon the other issues in the case, 
Costs in this Oourt to be borne, by 
the respondent. Costa in the lower 
Court will abide and be provided in 
the final decree. 


Kumaraswamy Sastri, J.— 
1 agree. 
Y. NL Y. Appeal allowed; 
Suit remanded, 


(f) 20 A 330 at p. 340. 
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DAD V LAL 
. LAHORE HIGH COURT. 
MISCELLANEOUS SRCOND CIVIL APPEAL 
t No. 2174 or 1923 

May 20, 1924. 
Present:—Mr, Justice Martineau and 
Mr Justice Moti Sagar. ` 
4 DAD— APPELLANT 
versus 
LAL-—PLAINTIFF AND OTHERS—DBFENDANTS 
— RESPONDENTS. 
Custom—ALienation—Declaratory suit by 1ever- 
sioner-—Alienor wn collusion—Decree, whether can 
be passe 
A declaratory decree may bo given in a suit: 
to contest an unnecessary abenation by a peison 
veined by Punjab custom, if the suit 18 brought 
honestly on behalt of a immor ieveisionei to 
protect his interests But a decrec cannot be 
given in a caso where the minor is merely a, 
Tanie nead and the ieal plaintiff 1a the alienor 
self who has caused the suit to be institut- 
ed Io: the purpose of undoing his own act 
` Miscellaneous second appeal from an 
order of the District Judge, Jhang at 
Sargodha, dated the 7th July 1923, 
reversing that of the Senior Sub-Judge, 
Jhang, dated the 8th January 1923. 
* Lala Fakir Chand and Mr. Jiwan Lal 
Kapur, for the Appellant. i 

Sheikh ‘Abdul Kadir, K. B., for the 
Respondents, 

JUDGMENT.—Appeals Nos. 2174 
and 2175 of 1923 arise out of suits to 
contest sales of land effected in favour of 
Dad by Malka and his brother Bikandar 
on tho 6th October 1909 and the 18th 
November 1909 respectively. The suits 
were instituted in August 1921 by 
Nalka's'minor son Lal through a relation 
named Sultan. The Subordinate Judge 
dismissed them, finding that they were 
collusive and had been brought at the 
instance of Malka and Sikandar, who 
were incurring the expenses of the 
litigation, and that the sales were effected 
for necessity. ' 

The District Judge on appeal held in 
each case that no necessity for the aliena- 
‘tion was proved except in respect of an 
item of Rs 150 due to a mortgagee, and 
he accepted the appeals and remanded 
the cases for a decision as to the 
amount to which the vendee was en- 
titled for improvements, The present 

' appeals have been filed by the vendee 
from those orders, and there aro cross- 
objections on behalf of the plaintiff, 
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The learned: District Judge in decid- 
ing the appeals before him did not ad- 
vert to the colhfsive nature of the 
suits Malka, Sikandar and Lal all hve 
together, und it has been brought out in 
evidence, as pointed out by the Sub- 
ordinate Judge, that the money réquired 
for the litigation with Dad was raised 
by Malka himself by a mortgage effected 
only a few days before the institution 
of the suits The Subordinate Judge's 
finding that Malka and Sikandar me 
the peisons who are at the back of the 
litigation and that they havé been financ- 
ing ıt has not been disturbed by the 
learned District Judge and we have no 
doubt about its correctness. Without 
going into the question of necessity we 
think that on that finding alone the 
judgments of the Trial Court dismissing 
the suits should have been affirmed A 
declaratory decree may be given m a 
suit to contest an unnecessary aliena- 
tion 1f the suit is brought honestly on 
behalf’ of a minor reversioner to pro- 
tect his interests. But, in our opinion, 16 
would not be proper to’ pass such a 
decree in a case like the present in 
which the minor is merely a figure-head 
und the real plaintiff is the alienor hım- 
self, who has caused the suit to be in- 
stituted for the purpose of undoing his 
own act. There 18 an additional reason 
for not passing; a decree in the suit 
contesting the sale by Sikandar, vz., 
that the suit was instituted at a time 
when, if brought by Malka in his own 
‘name, it would have been barred by limi- 
tation under the Punjab Limitation Act, I 
of 1920 "nM ; 

We accordingly accept’ the appeals, 
set aside the orders of the lower Appel- 
late Court, and restore the decrees of the 
the suits ' The 
plaintiff-respondent will bear the ap- 
pellant's costs in all the Courts in each 
abe: The cross-objections ‘are diamiss- 
ed, > 


K.8.D.' Appeals accepted, i 


Nol’ 52] | CINDIAN 
MUIIAMMAD ABHIQ ALI V. HAJRA BIBI, f 
- ALLAHABAD HIGH COURT. 
ExgoUTION First CiviL APRBAL No. 159 
or 1923. - g 
April 25, 1924. 

Present, —Mr. Justice Walsh and _ 
Mr Justice Ryves.: 
MUHAMMAD ASHIQ ALI—Jupauenr- 

* DREBTOR—ÀPPBLLANT ub 
versus 
Musammat HAJRA BIBI—DrcREE- 
HorLbpER—HESPONDENT. .- 
Cw Procedure Code (Act V of 1008), a 162— 


Dower-decree—Form defectwe —Execution-—Decrce, 
whether can be amended . - 

A dowei-decree was drawn up in general 
terms and did not specify the exact shares m 
which the decres-holder was entitled to succeed. 
against the seveial defendants (heus of the 
pluntils deceased husband) In eiecution 16 was 
contended that all the defendants were jointly and 
severally responsible . 

Held, that the Execution Court was bound to 
construe the decree inthe light of the admitted 
fact that both parties were lighting over a dower- 
decree, and uf the decree itself created any obstacle, 
justice could be done by amendmg it so that 
the shumes of the various defendants may be 
specialy apportioned as between them. 


"Exeoution first appeal from a decree 
of the Subordinate Judge, Gorakhpur, 
dated the.€th January 1993. ` 


Mr. Iqbal Ahmad, for the Appellant. . 


Mr. Mushiag Ahmad, for the Respond- 
ent. 


. JUDGMENT.—This appeal suc- 
ceeds, The matter is really quite simple. 
A suit for dower-debt was brought by 
a widow against certain heirs of her 
husband. ,She herself exempted her 
property, and, therefore, her share in the 
contribution to the debt,in the plaint, 
and sho finally claimed the balance of 
the debt, namely Rs, 7,500, against the 
balance of the heirs. Owing to careless- 
ness, which we are afraid is too frequent, 
her Pleader did not in the relief claim 
specifically the exact shares in which she 
was entitled to succeed against each 
defendant This may quite well have 
been due to the fact that it had, been 
mentioned in the body of the pleading, 
aud it was so well-known, to everybody, 
that no clild in the ‘business of the 
law required to be told what the shares 
were. The relief claimed was, in the 
alternative, joint or several. The con- 
Vest was about the amount of the dower 


t 


CASHS, > to 
and other matters - There was 110’ dis: 
pule about the'share of, liabilities, The 


. Judgment gave the relief as prayed. If 
' the decree had been drawn up as prayed, 
„it would have been bad for ‘duplicity. 


ltwas drawn up, as my brother pointed 
outin the argument, in ‘general terms, 
which, having regard to'the plaint, were 
ambiguous, All this is quite’ wrong, 
but it does notaffect the substance of the 
matter, The suit was decreed and an 
appeal wah brought to this Oourt. The 
question of thé form of the decree was 
lost sight of ih this- Court as in the 
Court” below owing to other more- im- 
portant anion being disputed. The 
result. was that nobody, until this in- 
genious person in execution raised the 

ueation, troubled about the precise form. 
Now objection is raised in execution 
that the decree makes all the defend-, 
ants jointly aud severally liable, that is' 


_to say, each of them liable for the whole 


amount, Everyboďy connected-with the 
case knows that that was never the in- 
tention, and the only question is whether 
the law is so helpless as to be unable 
to give effect to the rights of the parties. 
The law is not helpless. We are of 
opinion that the learned Judge is wrong, 
and that he was bound to construe 


“the decree in the light of the admitted ' 
fact that both. parties were fighting over, - 


a dower-decree,, If the decree itself 
cieated any obstacle, justice could still 
be done not.faneifully, but on avell-es- 
tablished principles, enunciated, for ex- 
ample, in the: House of Lords in the 
ease of Hatton v. Harris (1) where the 
Courts in Ireland with the approval of 
the House of Lorderamended' palpable i 
mistake about interest in a decree 

nearly fifty years afterwards. ‘Also: in 
the case of Lachm -Naram'v- Jwala 
Nath (2) and in the case of Sri 

Row Saheb v Yamunbhai Ammal (3) bot 
of which are--.amples of the applica- 
tion of the .plain injunction to Courts 
of Law in India-contained in section 152 


(1) (1802) AWC, 47, 69L J P O21: 1B. 1,6 
LT. > 
(2) 18 A. 4, A.W. N (1890) 87; 8 Tnd. Daa, 


(x 8) 026. 
~(8) 20 M 84; 16 M Lf E, c. 


* of the Code. 
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To remove any doubt we 
order that this decree be amended by 
apportioning the shares as between 
Ghasiti, the mother, now represented by 
Ashiq Ali.on the one hand, and Ismail 
on the other to l/àrd and 5/12ths ies- 
peotively. The appeal must be allowed 
with costs here and below and in this 
Court on the higher scale. The lower 
Court must be directed to pay to the 
decree-holder the amount id into Court 
by- the appellant less e &mount of 
costs, which we have just ordered, when 
ascertained. The payment will, therefore, 
beé'délhyéd until the costs have been 
ascertained and are ready to be deduct- 
ed. The lower Court will also amend 
the decree in accordance with the fore- 
going observations. Theamount, namely, 

. 3,833-5-4 deposited is to be in full 
discharge of the judgment-debtor's liabil- 
ities. 


X. 8. D. Appeul allowed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPLAL 
Brus No, 103 or 1921. ` 
March 20, 1922. 
Present .—Sir Norman Macleod, Kry 
Chief Justice, and Mr. Justice Kanga. 
DINKARRAO GANPATRAO KOT- 
- "HARE AND ANOTHER—PLAINTIFES 
—APPBLLANTS 
versus 
NARAYAN VISHWANATH MANDLIK 
—DerenDANT—RESPONDENT. 
Transfer of Property Aet (IV. of 1882), s 14— 
Covenant for pre-emption — Perpeturitres, rule 
agams, apphesbr ity of--Covenant, whether runs 
with da st? uction of document—Inteation of 
parties —Duty of Court—-Specifi Rehef Act (I of 
1877), « |2—Bombay High Court Rules, v» 211— 
“Originating Sammons—Decla: atory deeree, whether 


Mis ya Summons provided 


i the provisions of section 42 of the Speciho 


Relief Aot. tp 630, col 11 | 
In construing a document the Oourt has to 
construe the words of the document aa thoy stand 


acco to their plain grammatical meaning 
and whatever the parties may have intended they 
must be bound by the plain meaning of the 
ed] to which they attached their signatures. 

Covenants in a deed of transfer which cast a 
vey onerous burden on the covenantoi must be 
1684] strictly against the covenentee [p. 631, col f] 


Although contracts for the sale of land” which 
can be speoufically enforced immexhately, or con- 
tracts creating a right of preemption which 
cannot be y enfoi unti the proper 
occasion arises in the future, do mol, arie] 
to the law in Inda, ceata an interest in lan 
either, equitable or executoiy, they do create 
rights which are capable of being enforced with 
iegaid to the lend m certain circumstances 
agninst third parties and to that extent they 
are not ordinary personal contracts and stand in 
a category by themselves The principle which 
underlies the rule agemst perpetuities and which 
as embodied in section 14 of the Transfer of 
eater Act 18 applicable to this class of contracts, 
[p , col 1 


A covenant ina deed of sale reserving to the 
vendor and his heirs a night of Been or 
first refusal to arise on an mtended sale of the 
property is not a covenant which iuns with the 
land at law, and, ifit 18 unlimited m point of 
nm. is void onthe ground ie + 18 EY 
to the rue t perpetuities [p. 635, cols 1 & 2. 

Pat ei | 

Appeal from an order of Mr, Justice 


' Pratt in an Originating Summons, 


Messrs. Inverartty, Rangnekar and 


“Brahmandkar, tor the Appellants. 


Sir Thomas Strangman, Advocate Gene- 
ral,’ Messrs. Coltman and Bhandarkar, 


‘for the Respondent. 


JUDGMENT. x 

Macleod, C. J.—This is an appeal 
from the decision of Pratt, J., in an 
Originating Summons. 

The facts aie that, on the 18th Septem- 
ber 1878, one Vishvanath Narayan 
Mandlik conveyed to one Ganpatrao 
Bhaskar Kothare a plot of vacant land: 
measuring 2,843 square yards at 
Atlamont Road for the consideration of 
Rs. 5,684. This plot formed part of a 
larger piece of land belonging to the 
vendor. The saledeed was in Marathi 
and contained certain covenants purport- 
ing to reserve for the vendor, his heirs, 
vahivatdars and donees certain rights of 
pre-emption, which covenants have given 
rise to the present dispute. 

Vishvanath died in 1889 leaving the 
first defendant his adopted son as his 
sole heir and legal representative, Gan: 
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patrao built a large bungalow on the 
land he had bought. The following 
pedigree will be yseful as showing the 
descendants of Ganpatrao.— a 
(died 3-5-1894) Sarasvatibai = 
Ganpatrao (died 20-12-1893) 


(Plantit (Deféndant 
(died 15-7- No. 1) No, 2 
1904) (Plaint- 
iff lo 2) 
A 
Narayanrao Shamrao 
(died 1910) died 1904). 


Ganpatrao by his Will devised the suit 
property together with other separate 
and self-acquired properties to his wife 
Sarasvatibai for her life with remainder 


to his four sons in equal shares subject 


to certain trusts for maintenancs and 
residence. 

In 1897, Vinayakrao conveyed inter 
ala his share in the suit property to his 
three brothers; consequently that share 
as held by them as purchasers and not 
as ‘devisees The suit property has 
remained undivided, the persons at 

resent entitled to-it being Dinkarrao, 

ishvasrao, and Sundrabai as heiress of 
her surviving son Narayanrao For the 
purposes of partition it became necessary 
to sell the property, so the plaintiffs 


filed this suit as an Onginating Sum-- 


mons in order to have the rights of the 
first defendant under the sale-deed of 
1878 determined by the Court 


By clause 144 of the plaint which was 
added under the direction of the Trying 
Judge the plaintiff said that the first 
defendant on diverse occasions had 
asserted that he was entitled to an option 
to purchase the suit property in accord- 
ance with the provisions of the sale-deed 
of 1878, and differences had arisen which 
they had endeavoured to settle by nego- 


tiation but without success, The pro-" 


visions of the sale-deed referred to above 
are as followa.— 


“In case you or your heirs have to sell . 


the said plot, the same is to be sold back 
to me for the abovementioned value. It 
is not to be sold to any other person In 
case you are informed in writing that I 
or my heirs. or vahwatdars or’ donees 
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from me are not going to purchase it, then, 
only you can sell it to another person, 
But I do not give this right” 
to the purchaser from me. ‘And similar- 
ly Ido not give this right to the pur-. 
chaser from any of my heirs or vahivat- 
dars, or from any donee from them.” 
“When you want to sell the building 
that you are going to build on the gaid 
plot, you or your heirs or vahivatdars 
are to accept from me or my heirs or 
vahwatdars or donees the price of that 
building that may be settled amicably 


, between ourselves or through panch. 


The said land is sold to you,on the con-. 
dition that I am to pay as the price of the’ 
land only as much amount as is taken 
from you now.". i 

It may be mentioned as common know- 
ledge that the land-which was sold in 
1878 at Rs 28 square yard is in a neigh- 
bourhood where in recent years building 
land has been sold at prices ranging up 
to Rs. 100 a square yard. g 


The question propounded. in the Sum- 


“mons for determination by the Court waa 


as follows .— 

‘Whether the first defendant is entitl- 
ed as against the plaintiff and second 
defendant to an option to purchase the 
plot of land and the building thereon in 
the manne: provided by the sale-deed of 
the 18th September. 1878 and made 


. between the Hon'ble Vishvanath Narayan 


Mandlik 
Kothare?”, 
The Summons was admitted by me on 
the 22nd March 1921 but if I had realis-. 
ed how many intricéte questions ‘of law 
were involved within the apparently 

simple question propounded I should 
have referred the plaintiffs to a regular 
suit . ; . ; 
The Summons came on for argument’ 
before Pratt, J. A 
- Two preliminary points were taken by 
the first defendant (b that the Summons 
was premature, and (2) that the Court 
had no jurisdiction to grant a declara- 
tory decree in an Originating Summons, 


and Ganpatrao Bhaskerji 


‘How the Summons could possibly be 


premature 18 not quite clear, as obviously 
the plaintiffs were entitled to endeavour 
to clear their title to this property, 


E 
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„Oh the second point the juridiction 


of the Court to grant declaratory decrees’ 


. is determined by section 42 of the Specific 
Relief Act. The proper procedure to be 
followed is regulated by the Civil Pro- 
cedure Oode and the High Court Rules. 

By High Court Rule 214 which is in 
the Chapter dealing with proceedings by 
way of Originating Summons it is clear 
that- the Court can pass a declaratory 
decree in an Originating Summons pro- 
vided the case falls within the provisions 
of section 42 of the Specific Relief Act, 
and there can be no doubt that on the 
facts set out in the plaint the plaintiffs 
are entitled to ask for a declaratory 
decree. 

The learned Judge then proceeded. to 
ascertain the meaning of the covenants 
in the sale-deed of 1878, but he consider- 
ed that the meaning depended on the 
intention of the parties, With due res- 
pect 1do not think that was the correct 
view to take, The Court has to construe 
the words of the document as they 
stand according to their pum gram- 
matical meaning, and whatever the 

arties may have intended they must ‘be- 
bound by the plain meaning of the 
words to which they attached their signa 
tures : 

In conclusion the judgment saye:— 

“I, therefore, construe the covenant as 
a valid personal contract but creating no 
righta in rem. 

“Plaintiffs cannot geta declaration as to 
rights under a personal contract and I, 
therefore, do not consider whether they 
are the personal representatives of the 
covenantor against whom the contract 
ean be enforced. t 

“The only answer I make tothe ques- 
tion is that the covenant creates no 
rights in rem affecting tho plaintiffs’. 
title " - 

. “On the judgment a decree was drawn 
up as follows :— 

“This Court doth declare that the 
covenant in the said deed of sale, dated 
the 18th day of September 1878, does not 

- create any rights ın vem affecting the 

plaintiffs’ title to the said land and build- 

ing." - 
The plaintiffs were dirceted to pay the 
pesta of the first defendant, The word- 
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ing of the decree following the wordin 
‘of the judgment is not in exact lega 
phraseology. I presume the learned 
Judge intended to hold that the covenant 
did not run with the land so as to be 
enforceable against any one asserting 
title thereto Whether that was a satis- 
factory answer to the question in the 
Summons or not, both parties are agreed . 
that the covenants do notrun with the : 
land, but the plaintiffs have appealed on 
the ground that the decision in the 
judgment that the covenant wasa valid 
personal contract is wrong, and although 
that portion of the judgment is not em, 
bodied in the decree still there is a deci- 


' Bion against them which might well stand’ 


in their way in the future Undoubted- 
ly the dispute between the parties has’ 

n left in a very unsatisfactory condi- 
tion. If the plaintiffa: sell, they mony 
render themselves liable to an action for- 
dam and the decision that there is 
a valid personal contract may be con- 
sidered as barring their right to dispute 
the validity-of the contract, while the 
provisions of section 40 of the Transfer 
of Property Act, which do not seem to 
have been considered in the Court below, 
might cause trouble to their purchaser if 
it was asserted that he took with notice 
of the covenants. It was suggested hy 
the Court that the passage in the judg- 
ment holding that the covenant was a 
valid personal contract might be expung- 
ed leaving that question to be decided, if 


~ necessary, by a future suit, but the plaint- 


ifs were anxious to have the question 
decided in the Summons and a3 it was 
not contended by the respondent that it 
was necessary to take evidence we decid- 
ed to hear the argument, 

The eale-deed of 1878 is in Marathi and 
the covenants are very badly drafted. 
Still they may be eslled covenants for 
pie-emption, but there are separate 
covenants in different terms with regard 
to the land and the buildings respective- 
ly Nothing is said with regard to the 
rights of the vendor if the purchaser 
‘after erecting a building on the land 
,Bold, desired to sell land and building ' 


- together, and Mr Inverarity argued that 


in that event happening there was no: 
right of pre-emption, It might be said 
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that the parties clearly intended that if 
the purchaser wished to sell land and 
building together the vendor had o right 
of pre-emption on paying the original 
price of the land and the agreed value 
of the building and that the covenants 
can be read as having given effect to that 
intention, but covenants of this nature 
which cast a very onerous burden on the 
covenantor must be read strictly against 


the covenantee, and as the covenant does. 


not provide for a sale of land and build- 
ing together, Tam inclined to think that. 
there is considerable force in -the argu- 
ment However, even if we acceded to 
it we should still have to decide the real 
questions at issue which are -— ` 

l. Did the covenants in the sale-deed 
ol 1878 create an interest in immoveable 
property ? : 

2. Ifthey did, are they void as against 
the rule of porpetuity ? 

3. If they did mot, are they void 
under the rule of perpetuty on the 
goneral prınciples of Hindu or Emglish 

wW 


According to English Law these cove- 
nants would create an executory interest 
in the immoveable property which would 
be void as’ offending agninst-the rule of 
perpetuity. London and South Western 


Railway Co. v. Gomm (1). But under 
"Hindu Law, which governed the parties 
to the sale-deed, neither equitable 


interests nor executory interests in im- 
moveable property are recognised. 


Under section 54 of the Transfer of 
Property Act contracts for the sale of 
land do not create an interest in the land, 
and it would seem to follow that a con- 
tract for pre-emption is of the nature of 
a contract for sale : 

But before the Transfer of Property 
Act was passed contracts for the sale of 
land in cases to which the English Law 
was applicabili did create an interest in 
and : , i 

By the Indian Registration Act of 


1866 non-testamentary, instruments pur-. 


porting to create, declare, assign, limit or 
extinguish, whether in present ‘or in 
future, any right, title or mterest whe- 


Oo (1862) 20 Ch. D 563fat p 


509; 51-L. J, Oh. 
530, 46 L. T, 449, 20 W. R, 620, D US 
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ther vested or contingent of the value of 
Rs, 100 or upwards to or in immoveable 
property were compulsorily registrable. 
Although there was no substantive law 
enacting what instruments created ‘an, 
interest in immoveable property, the 
question would naturally arise when an 
instrument came before the Court which 
it was asserted required registration -In 
‘Futteh Chund ‘Sahoo v Leelumber Singh 
Does (2) which was a suit between Hindus, 
the plaintiff sued for specific performance 
of a contract to sell ummoveable pioperty 
and their Lordships held that it requir- 
ed registration on the ground that it 
created an interest in’ immoveable 'pro- 
perty,and it does. not seem to have been 
considered whether the English Law 
might not be applicable to a contract 
for the sale of land between Hindus 


Under section’ 17 (2) (v) of the Indian 
Registration Act of 1877 any document 
not in itself creating, declaring, &c, 
any interest ın immoveable property but 
merely creating a right to obtain another 
document which would creata, etc., such 
interest was not compulsorily registr- 
able i 

Then by section 27 of the Specific 
Relief Act of 1877 an agreement for the’ 
sale of land could be specifically enforc- 
ed, not only against the person making 
the contract, but against anv person 
claiming under the vendor's title ‘arising 
subsequently to the contract, exccpt a 
bona fide purchaser for value without 
notice By section 91 of the ‘Indian 
Trusts Act of 1882, a transferce taking 
with notice of a prior contract in favour 
of another held the right he obtained’ 
under his transfer as atrustee for the 
previous purchaser, who would conse- 
quently be in the position ofa cestui gue 
trust. Now the Registration Act and the 
Specific Relief Act.enact principally ad- 
jective law, and the natural consequence 
of enacting adjective law on the assump- 
tion thatthe substantive law prevailing 
corresponded with the English rule of 
equity was to create considerable confu- 
sion For instance, a contract which 


(2) 14M 1A 125; 16W R.P C 2; 9B LR 
433; 2 Suth P O J, 407, 9 Bar. P. Q. J. 700, 30 E, 
B. 734 (P. 0). 
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under English Law created an equitable . the defendant under the covenant and 


interest in land might also come within 
the description of the documents referred 
to in section 17 (2) (v) of the Indian Re- 
gistration Act of 1877, and very possibly 
the Legislature intended to exempt such 
contracts from registration, but the ques- 
tion whether they were compulsorily 
iegistrable or not could not be said to 
have been definitely settled until the 
passing of the Transfer of Property Act 
Stil, although contiacts for the sale of 
land which ean be specifically enforced 
immediately, 01 contraets creating a 
right of pie-emption which cannot be 
specifically enfoiced until the proper 
oceasion arises in the futiue, do not, 
according to the law in India, create an 
interest inland either equitable or exc- 
cutoiy, they do cicate nghts which me 
capable of being enforced with iegard 
to the land in certain cireumstances 
against third parties and to that extent 
they are not ordinary personal contracts 
and stand in a category by themselves 
The question thus arises whether the 
principle which underlies the 1ule of 
perpetuities, made appleable to this 
country by section l4 of the Tiansfer of 
Property Act, should be appled to this 
class of contracts 

That this question would have to be 
decided was foreshadowed in the judg- 
ment of Bhashyam Ayyangar, J, in 
Ramasami Pattar v. Chinnan Asam (3) 
In that case a deed of usufructuary mort- 
gage executed in 1892 contained the 
following covenant:— 

“Tf we assign our right over these pro- 
perties to any one, the land delivered 
possession of to you for appropriating 
the interest shall be assigned to you alone 
and it shall not be assigned to anybody 
else When we assign the land, we shall 
receive fifty Fanams more from you, 
and then we shall assign the land for 
these two amounts together.” 

The mortgagor sold his equity of re- 
demption in 1673 and the purchaser's 
interest was bought at a Court snle before 
1893 hy the plaintiff who in 1897 sought 
to redeem The moitgagee claimed the 
right of pre-emption. 1t was held that 


(3) 94 M. 449, 


by 1eason of section 54 of the Transfer 
of Pioperty Act had’ no interest in the 
property. His only right was a right to 
enforce specific performance of the con- 
tract against a transferee who had taken 
with notice of the covenant Plaintiff 
was not a transferee with notice of the 
contract, the time for the performance 
of which had long since passed without 
anything bemg done, and the inference 
was that the right arising under it had 
been waived or otherwise discharged 
Bhashyam Ayyangai, J at page 407 
said — 

“Another question which arises in the 
case but which has not been argued is 
one of considerable difficulty and ım- 
portance. That question ıs whethei the 
covenant for pre-emption in the present 
case transgresses the rule against per- 
petuities and 1s, therefore, void. Of course 
uf the covenant were construed as one 
enforceable only during the mortgagor's 
lifetime, though the mortgage may 
continue beyond his lifetime, it will not 
be obnoxious, at any iate to the law of 
peipetuities as based upon English doc- 
tiine But if its right construction be, 
as I think it1s, that the parties intended 
that the right of-pre-emption is to last 
until the redemption of the mortgage, 
the covenant will according to English 
Law as settled by the decision’ of the 
Court of Appeal in London and South 
Western Railway Co, v. Gomm (1). be 
void. 

Then at page 468 — 

"That decision proceeds on the princi- 
ple that & covenant to convey, though 
it does not run with the land, binds it 
and creates an equitahle interest in the 
land in favour of the person entitled to 
call for a conveyance and that, therefore, 
the rule against perpetuity is applicable 
as much to exeentory equitable estates in 
land as to legal estates In the same 
case as well as in the ense of Borland's 
Trustee v Steel Brothers & Co, Ltd, (4) 
itis iecognised that the rule against 
perpetuity has no application whatever 
to personal contracts and that position 
is incontrovertible.” 

(4) (1901) 1 Oh D 279, TOL. J Ch 51; 49 W. R. 
12917 T.LLR 4, 5... 2 5... n 
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Then after comparing the English 
rule of perpetuity with the rertriction 
under Hindu Law on transfer of property 
the learned Judge proceeds — a 

“The question as to the application of 
this principle of Hindu Law, or of the 
. general doctrine of perpetuities, to trans- 
actions other than gifts by Hindus has 
not yet been judicially considered in any 
case except possibly in the Privy Coun- 
cil case [Chandi Churn Barua v. Sidhes- 
wari Debi (5)]...But it must be admitted 
that there is really no substantial differ- 
ence between English and Indian Law 
in respect of contracts of sale of 1mmove- 
able property, and it does seem reason- 
able and in accordance with ‘principles 
of general jurisprudence that there 


should be some limit of, time beyond 


which the performance of contracts for 
the transfer of pro ; by way of sale, 
pre-emption or otherwise must not be 
allowed to be held in suspense or post- 
poned. Although section 14 deals only 
with transfers, the provisions of that 
section could in some cases be practically 
"defeated if covenants are not held to be 
void for remoteness on the ground that 
by themselves they create no interest in 
property I am glad to be able to re- 
frain from expressing any opinion on this 
difficult and important question of the 
application and the limits of the appli- 
cation of the doctrine of perpetuities to 
covenants, as it has not been really 
argued in this case and as in fact it 18 
.unnecessary to consider and decide it in 
this case” 

In Kolathu Aiyar v Rangavadhyar (6) 
there was an agreement that the cove- 
nantor Ammaippan Ammal in the event 
of selling the property in question should 
sell ıt to Appa Vethiar on receiving the 
value stated, and if any building should 
be erected thereon the cost thereof, but 
in case they did not desire it she could 
sell itaway to others according to her 
pleasure. The suit for the enforcement 
of the covenent was instituted against 
the heirs of the covenantor, .The first 


A 149, 16 O 71, 12 Ind Jur 329, 5 Sor 
Deo (x.8)47 (P O) 

38 M 114, 24M L J 84,123 
ML, T. 179, (1919) M, W. N, 183, pus 
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question was whether the agreement was 
enforceable against the heirs of the 
covenantor, Their Lordships said (page 
115*) — r 

"We are of opinion that if no time is 
fixed within which the agreement to 
convey 1s to be performed the contract 
must be held to be invalid as imfring- 
ing the rule against perpetuities This ' 
ig undoubtedly the rule. in England. 
A mere personal contract cannot be 
em on the ground that it is 
obnoxious to the rule. But & contract 
which gives the promisee an executory 
interest in land is as much hable to 
the objection as a grant ofthe land itself, 


because the promisee obtains by virtue 


o ae contract an equitable right in the 
and.” 

'. Dealing with the objection that in 
India there were not two classes of 
estates equitable and legal their Lord- 
ships thought that there was no sub- 
stantial difference 1n the law tobe applied 
to the case as the benefit olan equitable 
estate was in substance given to a 
person in whose favour a promise to 
convey lands had been made Referring 
to South-Eastern Railway v Associated 
Portland Cement Manufacturera (7) and 
Kalimuddin Bhuya v. Reaz-ud-Din Ahmed 
(8) their Lordships thought that if a 
man promises that he and his heirs 
wil convey, the promise may be en- 
forced according to those cases against 
himself, 1. e , the promise might be treat- 
ed as divisible so as to make it en- 
forceable against him though it may 
not be enforceable against the heirs. 
That question, however, does not arise in 
this appeal. 

In Maharaj Bahadur Singh v. Balchand 
Chowdhury (9) the proprietor of a hill 
agreed ‘with a Society of Jains that if 
the Society should require a site there- 
on for the erection of a temple, he and 
his heirs would grant a site free of 
cost. The proprietor thereafter alienated 

(D (1910) 1 Ob 12, 79L J Ch 150, 101L T 


965, 740 P 21, 54S J B0, 20T L R 61, 
(8) Jind Cas 743, 06 L J 026, 40 W N. 
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(9 61Ind Cas 702,48 I A 376, (1021)M W N 
157, 2P L T 13, 14 L W 254,6 P L J 163, 25 
O W N 770,3U P.L R (P O)29. ' 
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the whole hill. 
alienees for possession of a site defined 
by boundaries, alleging notice to the 
proprietor requiring that'mte and that 
they hàd taken posseseien but had been 
dispossessed The High Court at Patna 
held that the plaintiff had failed to 
prove any title to the land in sut On 
appeal to the Privy Council their Lord- 
ships said (page 380*) :— 

“For the appellants to succeed it is 
esgential to show that this agreement 
created in them some present estate or 
interest which would prevent the Raja 
from having made the grant. That 
could only be ‘effected by reading the 
compromise as creating in the Jains 
Society & t ın perpetuity of the 
Parasnath m This cannot, however, 
be supported Such a covenant as this 
does not, and cannot, run with the land, 
and could not bo so enforced Further, 
if the case be regarded in another 
light—namely, an agreement to grant in 
the future whatever dand might be 
selected as a site for a temple—as the 
only interest created would be one to 
take effect by entry at a later date, and 
as this date is uncertain, the provision 
is obviously bad as offending the rule 
against perpetuities, for the interest 
would not then vest in praesent, but 
would vest at, the expiration of an 
indefinite time which might extend 
beyond the expiration of the proper 
period.” 

The case is peculiar because the plaint- 
iff did not sme for specific performance 
but on title, alleging apparently that 
the agreement amounted to a grant But 
the judgment indicates that in spite 
of section 54 of the Transfer of Pro- 
pérty Act the ngreement could be read 
as creating an interest of such A nature 
as to bring the agreement itself within 
the rule against perpetuities 

It is regrettable that Bo much con- 
fusion should still exist owing to the 
fact that the Jaw in India on the one 
hand does not 1erognize equitable ın- 
terest in land, while, on the other hand, 
jb recognises that contracts with regurd 
to land can be specifically enforced 
against third parties in certain enses 

Page of 48 I. A.—[Ed | E 





The Society, sned the. 


The result is that the law in England 
and India is substantially the same 


With regard to the enf6rcement -of the 


contract The only difference is that in 
England the owner of the equitable in- 
terest is considered as the owner of 
the property contracted to be conveyed. 
But no such result can follow from a 
contraet creating an executory intereat 
Tf such a contract ‘purports to do by 
indirect means what the law forbids to 
be done directly ıt is void and the 
principle 1s the same in India as in Eng- 
land. . 

By the covenant in suit the vendor 
purports to give his heirs a right to 
buy the lani at the price he got for 
it, and the buildings at a price to be 
agreed upon In my opimon it 18 void 
and the plaintiffs are entitled to a de- 
claration to that effect. 

The appellants will get their costs of 
the appeal 

Kanga, J.—I agree in the judgment 
just delivered by my Lord the Chief 
Justice. 

1! + x * * 

A preliminary objection to the Origi- 
nating Summons was taken by the 
Advocate-General, who appeared for 
the first defendant, to the effect that 
the plaintiffs and the second defendant 
could not in law ask fora declaration 
that the first defendant was not entitled 
to n right of preemption He argued 
that the plaintiffs and the second defend- 
ant were by this summons praying for» 
a declaration that the first defendant 
was not entitled to a right of pre-emption 
and that the plaintiffs were not entitled 
to do so hy a suit, much less by an 
Originating Summons. He relied upon 
section 42 of the Specific Relief Act 
and on the docision of the Privy Council 
in the case of Charan Das v. Amir Khan 
(10) By section 42 of the Specific Rehef 
Aci iis provided — 

"Any person entitled to any legal 
character, or to any right as to any pro- 
perty, may institute a suit against any 
person denying, or interested to deny, 


(10) 57 Ind Oas 008, 480 110, 39 M L J 195, 
28H LT M9, 2U PL R (P 0O)12, 18A L 
J 1095, 22 Bom L. R 1370, 47 I A 255, I3, W. 
49, 95 O W N. 289; 3 P. W: R. 1091 (P. Ok 
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. his title’to such character’ or tight, “The covenant jn this case ian contract 


and the Court may in its disereijon 
make therein a declaration that he is 
80 entitled...” ig 


In this case the plaintiffs say that 
they and the second defendant are en- 
titled to the property free of any claim 
of the first ‘defendant to the same, and 
that the first defendant is asserting a 
right of pre-emption’ and denying the 
plaintiffs’ and the second defendant's- 
right to sell the property to any person 
they like and ask for a declaration that 
the title of the plaintiffs is not affected 
by the covenant contained in the 
aforesaid. clauses of the gale-dead. It 
cannot be said that the plaintiffs are 
able at present to seek further relief 
than a mere declaration of title The 
plaintiffs, therefore, in my opinion, are, 
under section 42 of the Specific Relief 
Act, entitled to sue for a declaration 
that the title of the plaintiffs to the’ 
land is not affected by the covenant 
contained in the aforesaid clauses of 
the Sale-deed and that the first defendant 
18 not entitled to aright of pre-emption 
and there is nothing ‘in the Privy Council 
decision above cited disentithng the 
plaintiffs ‘from suing foi such a declara- 
tion. ' 

If, then, the plaintaffs are entitled to 
ask for such a declaration by a suit, 
under rule 214 of the High Court Rules, 
they are ontitled to ask for the same by 
an Originating Summons 


In Evans v Levy (11) a declaration was 
made under O..LIVA, r 1, of the Rules 
of the Supreme Court on an Origmating 
Summons that a condition which a 
lessor had imposed with regard to a 
license to assign was unreasonable and 
that the lessee was entitled to assign 
without any further consent of the lessor 
O LIVA, 1 1, is exactly in the same 
terms as rule 214 of the High Court 
Rules. i 

Now it is clear that the covenant of 
pre-omption in this caseis nota cove- 
nant which runs with the land at law., 
see Spencer's case and Smith's ‘Lending 
Cases, Volume I, page 55 
ee (01011 Ch.'452, 70 L J. Oh, 363,102 L T; 


to convey the land and the building 
to the covenantes or his hera, cahivat- 
dang or donees in future upon the hap- 
pening of an event, viz., an intended sale 

y the covenantor or his heirs In other 
words a right of pre-emption or first 
refusal to arise on an intended sale is 
given tothe covenantee or his heirs. 

It was contended by Mr Inverarity 
that such a covenant created nn interest 
in the land and was subject to the rule 
against perpetuities and was void and 
that even if it did not create an interest 
in the land it was void under section 23. 
of the Indian Contract Act as being 
opposed to the policy of the law pro- 
hibiting all devices which tended to create 
a perpetuity. | 

Oounsel for the first defendant con- 
tended that it was merely a personal 
convenant and was not within the rule 
against perpetuities and that under 
section 54 of the Transfer of Property 
Act and according to the law in force 
prior to the ‘Transfer of Property Act a 
contract for the sale of immoveable pro- 
perty did not of itself create any interest 
or charge on the property contracted to be 
BO 

At the date of the sale-deed the 
Transfer of Property Act was not in force 
but the Specific Relief Act I of 1877 and 
the Indian Registration Act III of 1877 
werein force. According to the Specific’ 
Relief Act “obligation” includes every . 
duty enforceable by law, and “trust” 
includes every species of constructive 
fiduciary ownership, and "trustee" in- 
cludes every person holding construc- 
tively a fiduciary character (section 3), 
Llustration (g) to that section runsas 
follows: — 

“A buys certain land with notice that: 
B has already contracted to buy it, A` 


is a trustee, within the meaning 
of this Act, for B, of the land so 
bought " ^ 


Section 27 (b) of the Specific Relief 
Aot provides that specific performance 
may -be-enforced against either party to 
a contract or any other person claiming 
under him hy & title arising subsequent- 
ly to the contract except a transferee for 
value who has paid his money in good 
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faith and without notice of the original 
contract 
Actitis laid down that “notwithstand- 
ing anything contained in section 56 of 
the Indian Contract Act, a contract is 
not wholly impossible of performance 
because a portion of 1ts subject-matter, 
existing at its date, has ceased to 
exist at the time of the performance” 
Illustration (a) to that section runs as 
follows:— i 

“4 contracts to sell a house to B 
for a lakh of rupees. The day 
after the contract 18 made the house 
is destroyed by a cyclone. B may 
be compelled to perform his part of 
the contract by paying the purchase 
money " 

This illustration assumes that the con- 
tract for the sale of a house transfers the 
beneficial interest in the house to the 
buyer and makes him in equity the 
owner ofthe house According to sec- 
tion 55 (5) of the Transfer of Property 
Act the risk of destruction is borne by 
the buyer only from the date the owner- 
ship passes to him and the ownership 
according to section 55 (1) (d) of the 
Transfer of Property Act passes on exe- 
cution of a conveyance by the seller. 
The illustration cannot be apphed in 
cases where the Transfer of Property Act 

- is applicable. 

Under the Indian Registration Act X X 
of 1868 an agreement of sale of immove- 
able property between Hindus was held 
to bean agreement creatiug an equit- 
able interest in land and requiring re- 
gistration under section 17, clause (2), of 
that Act; seo F'utteh Chand Sahoo v. 
Leelumber Singh Doss (2) By clause 
(b), section 17, of the Indian Registration 
Act III of 1877, documents containing an 
agreement of sale of immoveable property 
were expressly exempted from compul- 
sory registration. It seems the inten- 
tion of the Legislature was to exempt 
from registration agreements which 
created executory interests in the land 
and which could not displace a convey- 
ance of the same land obtained in good 
faith by a transferee without notice and 
duly registered. 

It seems to me that prior to the 
Transfer of Property Act the law assumed 


By section 13 of the same. 


in illustration (a) to section 13 of the 
Specific Relief Act, that a contract for 
the sale of immoveable property creat- 
ed an equitable interèst in the property, 
and made the purchaser the owner in 
equity, was the law in India. ; 


The same opinion is expressed in the 
note to section 13 in Pollock and Mulla's. 
Edition of the Specific Relief Act 


Now we have before us an agreement 
made in 1878 to convey an immoveable 
property upon the happening of an event 
which might’ occur at a more remote 
period than the lives in being and 
eighteen years afterwards. It is an 
agieement creating under the law prior 
tothe Transfer of Property Act an equit-' 
able interest in immoveable property 
which would he void as infringing the 
rule agamst perpetuities London and 
South Western Railway Co v Gomm (1) 
and Woodall v. Clifton (12). But even 
if the law prior to the Transfer of Pro- 
perty Acton this point was the same 
a8 that contained in the Transfer of 
Property Act the result, in my opinion, 
would be the same. 


No doubt the rule of English Law 
that a contract for sale of real pro- 
perty makes the purchaser the owner 
in equity of the estate has no appli- 
cation to those paris of India where 
the Transfer of Property Act is ın force 
see Maung Shwe Goh v Maung Inn (13) 
But under section 40 of the Transfer of : 
Property Act an obligation arising out of 
a contract and annexed to the owner- , 
ship of immoveable property but not 
amounting to an interest therein to the 
benefit of which a third person is entitled 
could be enforced against a transferee : 
with notice thereof. 

The illustration to section 40 is sub- 
stantially the same as illustration (g). 
to section 3 of the Specific Relief Act , 
It is provided by section 91 of the Indian 


12) (1905) 2 Ch 257, T4 L J Ch 555, $4 W.R. . 
7,93 LT 2575, 22 T L R 581 
(13) 38 Ind Cas 938, 44 C 542, 21M L T 18, 
154 L J 82; (1801) MW. N 115, 32M L J 6, 
/118, 21 O W, N. 500, 


950 L J 108,19 Bon L. R 
T. 69 (P O). 
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Trusts Act that 
with notice of a prior contract in favour 
of another must hold the mght claimed 
under his transfer as a trustee for the 
previous promisee. Section 95 of the 
Indian ‘Trusts Act provides that a 
person holding property in accordance 
with that section must, so far as may be, 
perform the same duties and is subject 
to the same liabilities and disabilities 
as if he were a trustee of the pro- 

rty for the person for whose 

enefit he holds it. inted out by 
Scott, O. J, in Bapu "en Potdar v. 
Kashinath Sadoba Gulmure (14) section 
54 ofthe Transfer of Property Act does 
not exhaust the relations which flow 
from 4 contract for the sale of immove- 
able property according to Indian Statute 
Law and the obligation of which a person 
who has contracted to buy immoveable 
property has the benefit and which he 
may enforce against his vendor or trans- 
feree with notice is fiduciary and can be 
enforced as though the person bound was 
a trustee. The benefit of an equitable 
interest is in substance given to a person 
who has contracted to buy immoveable 
property: see Kolathu Ayar v. Ranga- 
vadhyar (6). In my opinion the law laid 
down in London and South Western 
Railway Co. v. Gomm (1) applies to a 
contract for sale of immoveable property 
in India even where the Transfer of 
Property Act isin force, As pointed 
out by Sir Bhashyam Ayyangar 
Ramasami Patiar v. Chinnan ree © 
the power of a Hindu under the Hin 
Law is more restricted as regards the 
perpetual tying up of land or property 
than under the English doctrine of per- 
petuities. 

It was held in Nabin Chandra Sarma 
v Rajani Chandra Chalkravarti (15) fol- 
lowing Nobin Chandra Soot v. Nabab Alt 
Sarkar (16) and Sreemutty Tripoora Soon- 
duree v. Juggur Nath Dutt (17) that a 
covenant for pre-emption unlimited 
point of time is void on the ground 


oe Cas, 103, 41 B.438; 19 Bom. L.R. 
83d Cas 196; 25 C. W. N. 901. 
[b ] 


a transferee taking’ 


“to lands 


in’ 


that it is obnoxious to the rule against 
perpetuities, In Kolathu Atyar v. Ianga- 
vadhyar (6) it was held that a con- 
tract ‘of pre-emption (with reference 
which fixes no time within 
which the agreement to convey is to 
be performed cannot be enforced against 
the heirs of the person who entered 
into the contract as it infringes the 
rule against perpetuities. In a recent 
Privy Oouncil case [Mahara] Bahadur 
Singh v. Balchand Chowdhury (9)| in 
compromise of litigation the proprietor 


.of a hill agreed with aSociety of Jains 


that 1f the Society should require a 
site thereon for the erection ofatemple 
and dharmashala he and his heirs 
would grant a site free of cost. The 
proprietor alienated the whole hill and 
the Society by their representative sued 
the alienees for possession of a site defined 


: by boundaries. It was held by their 
Privy Council that . 


Lordships of the 
the covenant did,not run with the land 
and could not bé enforced and that, 
if the covenant was regarded as an 
agreement to grant in the future what- 
ever land might be selected as a aite 
for a temple, as the only interest created 
could be one to take effect by entry 
at a later date and as that date was 
uncertain, the provision was obviously 
bad as offending the rule against per- 
petuities, for the interest would not 
then vest in present. but would vest 
at the expiration of an indefinite time 
which might extend beyond the expira- 
tion of the proper period. 

In Worthing Corporation v. Heather (18) 
it was held by Warrington, J., that 
though an uni giving an option 
to purchase d which is unlimited 
in point of time is not s sedifically en- 
forceable, ıt is not invalid at law and 
damages may be recovered for a breach 
thereof According to the Privy Council 
decision in Mahara) Bahadur Singh v. 
Balchand Chowdury (9) such a covenant 
is unenforceable as a covenant since it 
infringes the rule against perpetuities, 
Perhaps it might be argued that the 
case of Maharaj Bahadur Singh v. Bal- 


908) 2 Oh 532; 75 L, J. Oh, 781; 05 L, 
ns 4 MOR 1170; 2i T. L R, 750, ^ 
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chand Chowdhury (9) was for possession 
‘of land and not for damages and that 
“the observations of their Lordships of 
“the Privy Council had no reference to 
a claim at law in damages. But even 
if that be so ıt seems to me that à 
contract with regard to land which is 
calculated to defeat the rule against 
perpetuities ) 
policy is void under section 23 of the 
, Indian Contract Act, . 

The covenant for pre-emption con- 
tained in the.ssle-deed, dated the 18th 
“day of September 1878, 18 _void and 
the question for the deteimingtion of 
‘which this Originating Summons has 
been taken out should be answered in 
the negative. 


Z. K, Appeal allowed. 
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—Non-jomder of all persons interested, effect of—- w 


tgage-debt, whether may be split up—Ho igaged 
Aonga extent of liability of—Decree proportion- 
ate to defendant's share, w r legal 

In all cases, save those excepted under 
O XXXIV, 1 1, Civil Procedure Oode, all persons 
interosted "in the equity of redemption should 
be jomed as parties to a suit iclating to a 
mortgage [p 639, col. 2] 

The omission to make a puisne mortgegec or 
a subsequent of the moitgaged pioperty 
a party to a mortgage suit 15 not fatal to tho suit 
DOT], udin: Biswas v: Debendra Nath Biswas, 12 
-0 W N 911, 1eferred to - E E 

A mortgage suit m which all the  porsons 


interested in the equity Sue MEE ae ' 


been joined need not n 
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provisions of O J, r. 9, Civil Procedure Code, are 
just as dpplicable to a mortgage swt as to uny 
other suit [p 639, col >P $40, col 1] 

lar Chandra Roy v Mohamad Hasım, 66 Ind 
, Oas 312, 95 0 W N 5H, Sabduralli v Sadashu 
Supde, 51 Ind Cas 223, 43 B 575, 21 Bom. L R 
: 389, Sheo Tahal Osha v Sheodan Rat, 38 A 174, 2 
JA L.J 620, A W.N (1905) 241 (F B) and Sanwale 
Singh v Ganeshi Lal, 20 Ind Cas 41, 35:A, 441; 11 
A L J 630, referied to ` 

ln special circumstances a mortgage-debt can 


-be split up [p 640, col uP 
ları Ktssen Bhagat v. Veliat Hossain, 30 O. 755, 


EO W N 723, relied on iis 
“very part or item of moitgaged property 
is not liable for the, whole morigage-debt and 
“where the hens of one of -several mortgagois have 
mot been jomed ina suit on the , Mortgage, a 
decree may be passed against tho defendants 
Piopoitionate to then shares in the mortgaged 
propertie at the date of the suit [tbid ] 
^ Har Chandra Roy v Mohamad Hasim, 66 Ind. 
Cas 312, 25 C. W. N 514, followed . 
Sanwale Singh v Ganesh: Lal, 90 Ind. Cas 11; 35 
A. LH, 11A L J 630, dissented fiom y 1 


Appeal against the decree of the Sub- 
ordinate Judge, First Court, Midnapur, 
dated the 1st June 1921, ieversing that 
of the Munsif, Second Court at Tamluk, 
dated the 23rd of December 1919. 


Babu Sarat Chandra 
Appellant MAD 
,,Babu Santosh . Kumar Pal, for the 
Respondent. ` 

JUDGMENT. 

Suhrawardy, J.—The only ques- 
tion involved in this appeal is whether 
the suit was maintamable in view of the 
fact that the plaintiff had not brought 
‘on the record the hew of one of the 
mortgagors. 

The suit was for the enforcement of 
à mortgage-bond executed by defendant 
No 1 and one Moiboo Shah who died 
before the date of institution of the 
suit. The suit was brought against 
the defendant No. 1 and one Abirjan 
Bibi who was described as the widow 
&nd heir of the deceased mortgagor 
.MoiboóShah It subsequently transpired 
that the name of the widow was not 
AbDirjan Bibi but Asiran Bibi The 
Ófirst Oourt held that there was a, bona 
fide mistake ‘on the part of the plaintiff 
in giving the name of the widow as 
Abirjan and decreed the plamtüiT's guit. 
On appeal’ tho learned Subordinate 
Judge hold ‘that before “instituting the 
muit the plaintiff was aware that the 


Khan, for the ' 
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name of Morboo's: widow was <Asiran 
and not Abnjan and that she had inten- 
tionally for some putpose -known to 
her described ‘her as Abirjan. He 
found that ıt was not a case of. bona 
fide mistake and the estate of one of 
the mortgagors Moiboo Shah ‘wes not 
represented in the suit. He next pro- 
ceeded’ to donsider whether in the ab- 
sence of one of the mortgagors the- suit 
was maintamable or bad for defect of 
paities, and held that the entire suit 
tailed since all the mortgagors or per- 
sons interested in the equity of redemp- 
tion had not been made parties. ~ 

Against that decision the plaintiff hes 
preferred this appeal, and it is urged on 
her behalf, first, that the finding of the 
learned Subordinate Judge that the 
estate of Morboo was not represented 
in the suit-is erroneous and, ‘secondly, 
that conceding the finding on the first 
point to be: correct the Court - below 
erred in law- in holding that the entire 
suit failed for want of representation of 
Moiboo's estate : 

With regard to the first point wè 
are unable to accept the contention of 
the learned Vakil for the appellant 
The question is purely one of fact and 
the learned Subordidate Judge has 
found on the evidence that the plaintiff 

. was actuated by some motive in inten- 
tionally misnaming the widow and that 
when she appHed for the substitution of 
the widow by her correct name the suit 
was barred as against her. 

The second question that is raised is 


‘of some importance O: XXXIV, r 1 


Civil Procedure Code, lays down that 
“t All persons having an interest either 
in the mortgage security or in the right" 
of redemption shall be joined as 
parties to any suit relating to the mort- 
gage" The only exceptions to the rule 
are to be found in the explanation 
added thereto which relieves a puisne 
mortgagee from the necessity of making 
ithe prior mortgagee a party to the suit, 
und provides that a prior mortgagee 
‘need not be ‘joined ina suit to redeem 
» subsequent mortgage This explana- 
Aion makes'1t+ clear that in -all “other 
cages save those excepted-all-the persons 
interested in the equity.of redemption 
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“should be joined as parties. The Coda 


does not Say what would be the effect 
of not joining all the parties to the 
suit. On this point there has been con- 
siderable divergence of opinion. Under 
the view generally ac- 
‘cepted was that in view of the wording 
‘of section 85 of the Transfer of Property 
Act which has now been replaced by 
Tr  l O. XXXIV, Quwil Procedure 
Code, the whole suit ought to fail if the 
plaintiff did not join as parties all the 
peisons interested in the equity of 
redemption The, same view -has also 
‘bean adopted in some cases under the 
present Code. S ' 


Some change was, however, effected in 
the law relating to defect of parties 
by the enactment of O I r 9 
Civil Procedure Code, and it has been 
argued “with some degree of force that 
O Ir. 9 beuig of general appli; 
cation qualified, the provisions of r 1, 
rom V, inasmuch as hno provi- 
sion 18 made in that Order regarding 
the effect of non-Joinder in a mortgage 


sult. "This view is strengthened b t 
"wording ~ of 0 XXXIV. ar 


wor i _O. XXXIV, r 1 
which begins with the words * Subject 
to the provisions. of this Code" Tt 
mas „fairly oe argued that O. T, 
P 9 18 one of the provisions to which 
O. XXXIV, r I is "Subject, It 


cannot now be disputed, though there 
was formerly some difference o opinion 
on the point that the omission to make 
a puisne mortgagee or | subsequent 
transferee of the mortgaged property 
party to: a mortgage suit fat 
to the suit See the case -of Basiruddin 
Biswas v. Debendra Nath Biswas (1) 
decided under thé old law. The puisne 
mortgagee is as much a person interested 
in the nght of redemption asa mòrt- 
gagor or the heir of a, mortgagor, 


mortgagee and of an heir of a- mort 
Bagor `The view; whch we -are dis- 
posed to take ig that a mortgage suit in 


„been 
fnil, The 


asap 


18 uot, fatal ` 


(640 
KHIRADAMOYI DASI V. HABIB SHAHA. 


provisions of O. I, r. 9 appear to 
be just as applicable to a mortgage 
suit as to any other suit. We do not 
wish to lay down asa general rule that 
in all cases a suit need not fail by 
reason of non-joinder of necessary 
, parties. In using the expression “neces- 
sary parties” we do not desire to make 
any distinction between necessary parties 
and proper parties as has been attempt- 
ed in several cases. \ The view that 
finds favour with us was adopted in a 
very recent case of this Court, Har 
Chandra Roy v. Mohamed Hasim e 
In that case the suit was brought by 
the mortgagee against the representa- 
tives-in-interest of the original mortgagor. 
The defendants pleaded that all the 
heirs who were in the enjoyment of the 
property left by the mortgagor had not 
een made parties to the suit and that 
consequently the suit should be dismiss- 
ed for non-jomder of parties, The 
issue framed on these pleadings was 
“Is the suit bad for defect of parties?" 
The fist Court held on the evidence 
that a widow of the mortgagor named 
Alimannessa and a daughter had not 
bean brought on the record and con- 
cluded that all the representatives of the 
mortgagor were not parties, the suit 
could not be maintained. On appeal 
the same view was held and the appeal 
dismissed, the learned Judges (Mookerjee 
and Fletcher, JJ.,) holding that the 
plaintifis were at least entitled to a 
decree fora proportionate share of the 
mortgage-money as against the defend- 
ants who were on the record. The 
same view was adopted in the case of 
Subduralh v. Sadashiv Supde (3). 
There the mortgagor who was a Muham- 
madan died leaving as his heirs a 
widow, two daughters and a brother. 
After his death the mortgagee sued the 
widow and the daughters for the sale 
of the mortgaged property but did not 
join the brother as a party to the suit. 
+ was:held that the entire suit ought 
not to fail, because of the defect of 
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non-joinder and that a decree could be 
made for the sale of the right, title and 
interest of the widow, and daughters 
only. The facts of the present case are 
indistinguishable from those of the 
above two cases. The Allahabad High 
Court at one time consistently held that 


the omission of an heir of a deceased 


mortgagor would invalidate the whole 
suit. But the recent decisions of that 
Court seem to be in ent with 
the view which has been adopted by 
this Court: Sheo Tahal Ojha v. Sheodan 
Rat (4) and Sanwale Singh v. Ganesha 
Lai (5). The only objection 
which can be urged against this view 
is that it violates the principle that a 
mortgage-debt is indivisible, It has 
been held, however, that in special cir- 
cumstances a mortgagedebt can be 
split up: see the case of Hari Kissen 
Bhagat v. Velait Hossain (6). 

In the view of the law which we have 
taken we think that this appeal ought 
to succeed partially. 

In some cases 16 has been held that 
every part or item of the property 
mortga is hable for the whole mort- 
gace-debt, and on the strength of the 
case of Sanwale Singh v. Ganeshi Lal 
(5) ıt is argued that whatever money may 
‘be found due to the plaintiff from the 
first defendant ought to be declared asa 


charge on the entire property mort-" 


gaged. We are not prepared to accept 
the view that has 
the Allahabad case and we think that 
we' should adopt the course taken in 
the case of Har Chandra Roy v. Mahomed 
Hasım (2). 

The result, therefore, is that the de- 
crees of the Courts below are set aside 
and the case remanded to the Trial 
Court in order that that Court may 
make a mortgage decree in favour of 
the plaintiff against defendant No. 1 
proportionate to the share of that defend- 
ant in the mortgaged properties at the 
date of the suit. 

The plaintiff is entitled to her costa of 
this appeal, The costs in the lower 


j (BA. ITA; 2 A. L. J. 030; A, W. N. (1905) 244 


Ind Gas. 41; 35 A. 441; 11 A. L. J. 680, 
6) 30 O. 755; TO. W. N. 723. z 


expressed in ' 


No. 182) 
GOVERNMENT OF BOMBAY V. MOOS, 


Appellate Oourt: will be. borne by each 
party, and the costa of ‘the ‘Court of 
first Instance will ' be at ‘the discretion 
of that Court. 


"Graham, J.—I agree, l 
Appeal allowed. 


` 
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BOMBAY HIGH court. 
"OgfaNAL OrviL JURISDICTION APPRAL 
No. 128 or 1921. I 
, REFBRENOE No. 8 or 1920,, 
March 31, 1922. 
| Present: Bir, Norman Macleod, 
Kr, Chief Justice, and. Justice Sir 
‘Lallubhai Shah, Kr. 
GOVERNMENT oF BOMBAY— 
APPELLANT 


N. EL, MOOB- RRSPONDENI. 

* Land Acquisition Act (I of 1895, 8 23—Laad 
containing sone ahd moorüt, valuation of —Basis 
of, caleulation —Toka* lands Government interest, 

uation 
Thae Mus. is. moorum and, stone underneath. 
a plot’ uf land which 18 bemg compulsorily 
acquired, but the evidence shows that its value 
as “8; ‘quarry'18 purely problematical and that 

Bal would not give- ‘more than a certain 

pnt for, at, arah all, its potentialities. mto' 
czineration ie should not be valued. pn 
' basis “but should ,be valued on the 
eas ofiwhat war would bé willing to 
offer forat. 00 . 

“Tn the ee compulsory, ‘Acquisition of. toka leng, p 
the differ ance’ between the market value of tok land 
as. comparéd with frec-hold, represents the then 
value of .the.'Government- interest in thie land 
When, ;howeyer, :no evidence is available to de- 
termine, the value of the Government, interest in 
thd Oguit,must arrive ab the value 
No universal rule ani be laid 
damu, applioable to: all cages lp 642, col 2; p 643, 
col, 1] ' 

. Appeal from the decision of Mr Justice 
Kajij in Land Acquisition Reference. No.- 


8.óf 1920. 


` Bir `’ Thomas PEN ii Advocate: 
General, ‘for the Appellant. : 

enn [B.J Desar and’ Mulla, or the 
Respondent, 


41 


INDIAN CASS! : i 


E, 


JUDGMENT. 

: Macleod, C.J.—This is an a peal 
"from the decision of Mr. Justice Kajiji 
in Land Acquisition Reference No 8 of 
1920. The land in reference was notified 
for acquisition on the 16th May 1916, 1t 


, admeasured 3,521-4/9 equare yarda, and 


was situated on the Golangi Hill. The 

of the model at page 11, 
ives us the best idea ofthe 
land “and. its surroundings. Before the 
‘Oollector it was valued on what I may 
call a quarrying basis, thatis to say, . 
‘the total cubic contents of stone and 
‘moorum ‘were calculated and a particu- 
lar ‘value was given to them, wrilten 
back dccording.to the period estimated : 
‘to ‘be taken up for quairying. Nothing 
was allowed: for the land after the 
quarrying was finished. The total value 
arrived at by this method was for all 
interests Rs. 26,454°88. As the land is 
toka the amount of the Government 
interest was deducted. Then to what 
was left was added fifteen per cent. 
for compulsory acquisition | plus Rs. 500 
for compensation for severance awarded 
to the appellant The total for all the 
claim was Rs, 21,744. 

The learned Judge; after considering 
all the e evidence ' before him with , re- 
gard tô, ‘ithe basis of valuation, came 
to the'‘conélusion that if all the 
matérials that- were placed before, him 
had‘ been placed before the Land,Ac- 

uisition Officer, the Land Acquisition 
pe would not have valued the 
land on the quarrying basis. But 
the learned Judge thought .himself 
Bound to hold that the land should be 
valued on the quarrying basis because 
that wis the basis which was followed 
according to the evidence on bothsides 
before the ‘Land Acquisition Officer. 
We think the learned “Judge was wrong 


Part f gi 


Jin valuing the land on the | quarrying 


basis when on the evidence before him 
he was of opinion: that thé land could 
not’ be used as n, quarry. , Even then on 
the evidence the learned J udge valuing 


` the land on thé basis that it would be 


used as a quarry valued’ all interests 
at Rs, 41, 611, but valued the Government 


- interest on '& different - basis to that on. 


‘which it had' heen valüed by the Col? 


" GOVERNMBNT OF BOMBAY V; MOOS. 
lector, with the result that the amount 
awarded to the ‘claimant was Ra. 37,865 

lus Rs, 5,604-12-0, fifteen per cent, 

‘or compulsory acquisition. 

Two questions grise: (1) what was 
the proper market value of all interests 
in the land to be acquired? and (2) what 
should be deducted for the value of the 
Government interest as the.land was 
held on toka tenure? It seems to have 
been admitted, at anyrate for the pur- 

oses of argument before us, that the 
and would be worth in the market 
Rs 7-8-0 a square yard if it was used 
for building purposes There is no 
‘evidence whatever that a purchaser would 
have offered more than Rs. 7-80 a 
square yard for this land. No evidence 
was called on either side of any pur- 
chases of the land in the neighbour- 
hood, and we have to rely mainly on 
expert evidence as to what a purchaser 
would be likely to give for this land. 
No doubt one is entitled to consider 
that a purchaser looking at the land, 
and wanting to buy it, would take into 
consideration the fact that it rises in 
places to a height of about eighty feet 
above the ordinary level, and that if 
he did not wish to buildon thesurface, 
he could get some value out, of the 
moorum and stone beneath thépurface. 
But all those calculations ofthe value 
of the cubic contente of the land above 
the ordinary level plus ‘the deferred 
value of the land on the level when 
the material above it has been removed, 
appear to me to afford very little as- 

tance to a Court which has to decide 
what should be the market value of 
the land at the date of the notifica- 
tion, because no evidence has been 
adduced from which the Court could 
hold thata purchaser would enter into all 
those elaborate calculations and base his 
offer for theland on the certainty that they 
would berealised. Inall my experience 
I have never come across a purchaser 
whosaidhemade hypothetical calculations 
“ of this character before he purchased; 
they are used by experts to justify an opi- 
pion which is as 8 rule equally valuable 
and less assailahle without them; and 
the eral fallacy -underlying 
ijese ypothetical calculations is this, 


‘land. It has in such ‘cases 
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that they result in the.total .profit & 
purchaser may: expect on the most 
favourable estimates, which is 8 different 
thing from what 4 purchaser woul 
give on an estimation of the . profit, 
which he would be likely to make’ . 
taking all risks into consideration: . . ' 
LH *, * *oc t 


I think that Kajiji, J., was quite right 
in thinking the evidence showed that 
the land should not be valued on & 

uarrying basis. It all amounts to 
this. There is moorum and stone 
underneath the land. Whether it would 
pay a purchaser to 'eatract it, would 
be purely problematical,and it has not 
been shawn that a purchaser would 
be prepared to pay anything more 
than Rs. 7-8-0 for the land ing all 
its potentialities, whether for building 
or for quarrymg purposes, into con- 
sideration. We think, therefore, thet 
the Collector's estimate of. the value . 
of the land was correct, and that the 
value of all interests taken on the ‘basis 
of his award should be Rs. 20,454'88' 
plus Rs. 500 compensation for severance. 

Then the next question is as to the 
valuation of the Government interest, 
and that is a question of considerable 
difficulty. There .al must be a 
difficulty in apportioning the total value, 
arrived at after valuing the land as 
free-hold, between the various parties 
who have interests in the land, because 
if an attempt is made to; value each 
of those interests according to its market | 
value, the total value of those interests 
valued in that way would be most un- 
likely to correspond with the market 
value of the land as a freehold. , Now 
this land is toka land, the occupant of 
which has to pay ab present an annual 
rent of Rs. 18-5-5. In 1929-30 Govern- 


ment have a right to increase the 


assessment, and they could levy a rate 
of four per cent: on the value.of the’ 
enerally , 
been taken as the baie for the pros-- 
ective assessment that the land will 
e of the same value in -1929 as at the, 
date of acquisition. The rent, therefore, : 


all ‘the Government could charge in 1929-30 


might amount to Rs. 1000. A method: 


VoL 82] 
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which has been generally used to’, capitalized, namely, 


arrive at the présent value of that rent 
is to capitalize at a certain rate and then 


writing back being the same. This is 
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eight per cent, 
< Was wrong, and that ‘it should be 
capitalized, at ‘six per cent. and 


purely an artificial method of arriving at> 
the value of the Government interest, ' 


and if it were possible to get evidente of 


what is paid in the market for toka land : 


as compared with free-hold, the Court 
would be in a much better position to 
arrive at the difference which representa 
the present value of the Government 


interest. However we have not got that: 


evidence. We, therefore, have to arrivé 
at the-value of the Government interest 


as best as we.can. Ido not think that. 


& universal rule can be laid down applic- 
able to all cases. If the land is valued at 
the present time at a very low rate 
and owing to its situation it can be 
estimated that in 1929 it will be much 


‘more valuable so as to beable to bear -’ 


an assessment of four per cent.on the 
present value, no doubt that could be 
taken as a basis for valuing the Govern- 


ment interest. But in’ this particular: 


case we have to consider whether in 
1929 this land could possibly bear^& 
rent of Rs, : 1,056 a year. It seems to 
mé the claimant's argument ;that’ ‘we 
cannot calculate that the assessment 


' would be raised higher than two per cent, | 


in 1929 requires to be considered. Look- 
ing at the situation of theland, whether 
we consider that in 1929 all the land 
would be reduced to the ordinary level 
by noue 


the land will remain as‘it is, if the 


Government rent is to be taken at- 


Rs. 1,058, -there ‘would be practically 
nothing left for the occupant, as he 
„could hardly expect to get: a higher 
rent from a tenant if he let it out 
either on a- building lease or for any 
‘other purpose. I quite admit we ‘are 
in a region of pure speculation; but I 
think we ought to do-that which 
is most fair to the claimant. 
‘We should not expect that the as- 
sessment would be’ increased’ to a 
higher rate than: two per cent. in 
1923, but .at the same time we 
think that the-rate on which it was 


“to '.get seven-eighths 


' 


or whether we consider: 


of contract 
' — Parties, hese gu Je bound 


^ result . 


written “back at the same rate. The 
is that the ‘value “of the 
Government 1nterest is reduced by one- 
halfon the amount ofthe award of the 
‘Odllector, ': $ à n 

"The award of Mr. Jüstice, Kajiji 
is set ande and the Collectors 
award is' varied by apportioning to, 
Government Rs.” 3,991 instead of 
Rs 7,982. The claimant will get Ra. 3,991 
more, plus fifteen per cent, and in- 
terest at six 
from the date’ of Collector's taking 
possession up to this day. The 
Government 1s entitled to withdraw 


yer cent. on the wholé , 


auch amount, as has .been paid into’ 


‘Court in excess as a result of 
Mr Justice Kajiji's award. Government, 


throughout. . "A 
Shah, J.—I conour.’ 
ZB OC | ‘Appeal allowed, 


ALLAHABAD HIGH COURT. 


- u-  . OF 1921. i 
Cd : March 28, 1923. ` 
Preseni;—Mr. Justice Rafique and 
a . Mr. Juetice Piggott. 
BALLI SINGH--Dersnpantr— > 
eT APPHLLANT 
. ; versus 
- RAGHUBAR SINGH AND OTHBRS8—, 
i : PLAINTIPF9— RESPONDENTS., 


Pre-emption—Permanently settled 


sion of records—. 


‘In a permanently settled area, where there uw 
no settlement but 


onl 
which no time is fixed, if there is an entiy ofa 


area—Reti-. , 
for pre-emption. 


a revision of records for - 


of their costs, , 


 Spoonp Orvit APPEALS Nos. 936 AND 937 | 


4 


contract for pre-emption in the record of revision, ` 


contract will not bind the heus of the 


-original parties to the contract, an agreement of 


this nature being ,agamst the rule against per- 


. petus à xs du | 
Dinkarrao v. Xarayan, 52 Ind Cas. 628: riled k 


Wan LE 


es 


L B 449, (1088). AL R. (B) 84; 47 B. 161, 


| 


Bad 
ey P 
* BALLI SINGHI? RÁGHUBAR SINGH. 


Second appeal from & decree of the 
District Judge at Allahabad, dated tbe 
30th of March 1921. 

Dr. KN Katju and Mr. Badri Nara, 
for the Appellant. 

' Dr.S N Sen, for the Respondents, 

JUDGMENT.—The two appeals 
Nos. 936 and' 937 of 1921 arise out of two 
suits in which the pre-emptor is one 
and the same person Both of them 
raise the same pornts and were disposed 
of by one judgment by the learned 
dudge of the lower Appellate Court. We 
propose to dıspose of both the appeals 

this judgment. It appears that 
Sheonath Rai, Ram Shankar Lal and 
Dharam Govind were co-sharers in the 
village of Dilwanspur in the District of 
Mirzapur and they executed two sale- 
deeds on the 3lst October 1919 in favour 
of three persons. One sale-deed was 
executed 'in favour of Ohhedi and 
Gursaran in lieu of ‘Rs. 2,780 in respect 
of a portion of the property owned by 
the vendors and the other deed of sale 
was executed in favour of Balli Singh by 
the same vendors in respect of another 
item. of property in leu of Rs. 1,853. 
Raghubi: Singh who is a co-sharer in 
the village instituted two suits out of 
which these two appeals have arisen for 
the recovery of two items of property 
conveyed by the deeds of the 31st 
October 1919 by right of pre-emption It 
-wes stated in the plaint that the custom 
of pre-emption prevailed in the village 
under which aco-sharer was bound to 
give preference to his co-sharers over 
a stranger and that the vendees were 
strangers. to the village Dung the 
pendency of the two suits inthe Court 
of first instance the status of two persons 
at least was changed, Ball Bingh 
succeeded in getting a deed of gift in 
his favour in respect of a certain item 
of property in the same village, and 
Raghubu Singh, the pre-emptor, was 
appointed lambardar of the village piior 
tó the decrees of the First Court. Both 
parties gave evidence in support of their 
respective allegations. The learned Sub- 
ordinate Judge who tried the two suits 
came to the conclusion that the plaintiff 
pre-emptor had failed to prove his 


all,egation of custom, The learned Judge, . 


e 
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however, found that the revenue paper 

which he describes as Wajib-ul-are of 1290 , 
Fash, 1. e, 1883 and which was signed by, 
all the co-sharers .contained :&.conyenant . 


A 


with regard to pre-emption He, there-.. Í 


fore, enforced the terms,of the wajib-ul- 
arz 8B a contract binding not : only 
upon the signatones to the contract but 
upon their heirs and representatives also, 
The claim of Raghubir Singh was 
decreed in both the suits. On appeal the 
learned District Judge affirmed tthe 
decrees of the First Court. 

In second appeal before-us it is con- 
tended by the vendees that the Wajib-ul- 
arz of 1290 Fash, 4. c., 1883 if a 1ecord of 
contract would not bind the heirs and 
the legal representatives of the signa- 
tories of that document, It appears that 
the village of Dilwanspur is permanently 
settled. There was no settlement in 1883 
but there was a revision of records. At. 
the time of the revision of records a 
statement was made by the co-sharers at 
that time that they would give each 
other preference in case of transfer over 
a stranger. The village being perman- 
ently settled, no time is fixed “for the 
revision of records. No revision has 
taken place up to' this tame since 1883. 


The contention for the vendees eee H 
was 


lants is that if.the document of 1 
a contract between the .signatories to 
that document, the contract expired 


‘with “their deaths. On the other hand 


if it be said that the signatories to that 
document entered into a covenant which 
would bind them and their heirs and 
legal representatives for an indefinite 
period such a covenant 18 bad in law 
as it contravenes the rule of perpetuities. 
Various authorities have been cited in 
support of this contention, 
Sreemuthy Tripoora Soonduree v, Juggur 
Nath Dutt (1), Nobin Chandra Soot y. 
Nabab. Ala Sarkar en Nabw Chandra 
Sorma v. Rajamw Chandra Chakravarti 


(3), Gurunath Balaji Matalik Deshpande ' 


v. Yamanava Kom Nalarav Diwan (4) 


G 24, W. R 321, 
2)50 WN AJ. 
(3) 63 Ind Oas 196,25 O W., N. 901 


i 10 Ind, Oes. 814; 358.258, 13 Bom, LR, | 


N 
y 


namely, ' 


2t 


Vol 82), MN 
DAU v. HARPRASHAD. ruta | 
and Kolathw Aiar v. Rangavadhyar (5). 
On behalf of the respondent pre-émptor 
reliance is placed on the case of Avula 
Charamudi v Marriboyina : Raghavula 
(B) The observations of the, learned 
Judges in the latter case are relied 
upon by the’ learned Counsel for, the 
pre-emptor in support of his contention- 
that the contract embodied in the docu- 
ment of 1883 is binding upon the present 
co-sharers of. the village The balance 
of authority appears. to us to be on the 
side of the: vendees,:. e, the appellants 
before: us. 


the learned. Ohief Justice of Bombay 
made in^ the: case of Dinkarrao. v4 
Narayan (T) which were-as follows — 
“Although. contracts for the sale of 
land which can be specifically enforced 
immediately, or contracts: creating a 
right of preemption which cannot ber 
specifically’ enforced until the proper’ 
occasion arisés: ın the future, do not, 
according. to the law in-India, create an’ 
interest ın land ` either equitable’ or 
executory, they do create rights which are 
capable of being enforced with regard 
to the land. in certain circumstances: 
against third’ parties and -to: that 


extent they are not ordinary personal. ' 


contracts ‘and stand in. a category by 


themselves. The principle which under- , 


lies-the rule of perpetuities, ‘applies 
to this class of .córitraets. The law 
in England .and. India. is substantially 
the same “with regard to the enforcement 
of contfacts‘in respect of lands. The 
only ‘diffcrence ` iş that in England the 
owner’ of the equitable interest is, cons- 
idered as the owner of the property con- 
tracted tb be ‘conveyed: But no- such 
result can follow .from'& contract creat- 
“ing an executory ‘interest [f such a 
contract purports'to do by indirect means 
what the-law férbids to be done directly 
itis void and the principle 18 the same 1n 
India. as 'in: England". . 


5) 18 Ind: Cas 203, 38 M 114, 24 M L J 84, 13 


8 
x9) T 179, (1013) A W N 163 
(8) 28 Ind Cas 871, 39 M 402, 28 M L J 471, 


18M L T 70,(1915) M'W N 506: , 
ü?[nd -Qaa 628, BA Bom: L,R: 440, (1029) A 
I R. (B) 84, 47 B 191. DP Y. 
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We cannot do better than” 
to re-produce. here the: observations of 


? : ee ter. j 

We accept these- observations’ ad cor” 
rectly ‘describing the: nature' of the cori 
tract which is the’ subject-matter of 
discussion im the: present appeals. We 
„are, therefore,.of opinion that the contrdtt™ 
mentioned in- the- Wayib-ul-are of 1883) 
upon. which reliance is placed by’ tlie: 
Courts below in discussing’ the claim’ 
‘of the plaintiff-pie-emptor is. not ' ore; 
which can:be enforeedinow. We, there’ 
fore, allow the two appeals, set aside 
the decrees of the Courts’ below and! 
dismiss the claim of the plaintiff-pre- 
emptor with costs throughout inclidiig* 
fees in.tlis Oourt on ‘the higher scale,- 


4 


MAME ah . Appeals allowed.’ 
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‘NAGPUR JUDICIAL COMMIS: ` 


SIONER’S COURT. 
Seconp CrviL APPEAL No 34 or 1922, 
January 15, 1923. 

, Present —Mr Hallifax, A. J. O., 
DAU AND OTHBRS—DREFENDANTS 


—APPBLLANTS 
5 versus 
HARPRASHAD —PLAINTIFF— 
RESPONDENT ' 
Evidence Act (I of 1872), as 101, 102—Suu for 
ton o, — Encroachment, tion of— 


~ Jants ^ . ie 
Mr,M'R Bobde, for the Respondent 
JUDGMEN T.—The appellants’ onii 
contention in this'case is that’ the, Dur. 


< den’of'proof has’ wrongly. heen plaved 
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GOPI RAM v. JROT RAM. A i 


on..their-shoulders. I am inclined to ‘the opery contracted to be conveyed. But'no. 

think that this contention, is sound. The uch result can follow foe eee creating 

plaintiff,-who is malguzar of. the village 5? Sxecutory interest If such a contract" pur- 

d ; i - rts to do by indirect hat the le 

in which they live, alleges that they forbids to be deno directly, 2 us ven, and hac 

were rightly in possession of a plot of pmnciple isthe same in India as in England. [p. 649, | 

land in the abadi which they had held col Ux | nt 
‘for many years but had lately extended 


- their boundaries and encroached upon specifica i 
5 . 2 can be ly enforced ediately, or con- 
a comparatively small area of the abadi. tracts creating i nght cn pus which 
E In view of tions 101 and 102 of the cannot be specifically enf until the proper 
Evidence ct I think it was for the occasion arises in tho future, do not, accor to 


plaintiff to prove that the area which equitable or executory, they do create rights which 
e claiméd was not a part of the plot. are capebleof being enforced with regard to the 
that the defendants have been hol ing. land m certam circumstances against third parti 

all along. The case was originally decid- 4 to that extent they are not ord eg m 


ed on these lines and on appeal by the The prmaple which underlies the rule a 
TRUE it jns Spes as long ago'as  perpetuiiesapplies to this class of contracts, [ibid ] 
ay , on the ground that the Dinkarrao Gampatras v Narayan Vish math, . 
burden of proof was on the defendants 82 Ind Cas 628, $4 Bom. LR. V H8, iB 191; 
and not on the plaintiff. Section 105 (1922)A I R (B) 84, relied on ` 


(2) of the Civil Procedure Code precludes A covenant in a sale-desd “that, “f the 
the defendants from questioning the vendes,, his heirs or representatives, desire 
correctness of that decision now, This t° sll the house hased, they shall, in such “ 


appeal must, theréfore, be dismissed and ° cane, eae the an bani SERA A 


re 
ey must pay all the costs of the res- ft the executant, or his heirs or representatives 
. pondent: . . . refuse to purchase, the vendee, lis hewa or re- i 
: $ y prenenta ki yen anall hayaa right er it to k 
some ons case they make bre 19 
G. R. D. Appeal dismissed, covenant, the executant, bis heirs and representa- 
d tives will-be entitled to the specific performance of 
; the contract," offends t the rule 
procu and is, erefore, unenfoiceable 
ip : 


. Sreemutty Tri Soonduree v. Juggur ‘Nath 
3 , Dutt, 24 W R 321, Nobin Chandra Soot v Nabab 
| Al Sarkar, 3C W, N 343, Nabin Chandra Sarma 

v Rajam ndra Chakravarti, 63 Ind Cas 196, 

25 C W N 901, Gurunath Balan Mutalik’ v. 

Yamanava Nalarao Divan, 10 Ind Oes 814, 35 B; 

238, 13 Bom L, R 240, Kolathu Atwary Ranga- 

* vadhyar, 18 Ind Cas, 203, 38 M 114, 94M LJ 

. Mis L T 17, (1013) M W N 163and Arula 
‘ALLAHABAD HIGH COURT. Charamuds v. Marriboytna. agan, 28 Ind 871 


BmooNp OrvIL APman No. 1143 op 199]. 19 M 462,28M L J 471; 18 M. L T 76, (1915) M 


$ to. ; 3 
a January 26, 1923. Egala Nagappa Naidu v Muniswamy Iyer, 65 
Present : —Mr, Justice Rafique and Ind Oss 720, 42 M L J 432, 30 M L T 175, 15 
Mr. Justice Piggott. 14 M P e. M w arcae q 922) A Lr (A). 
GOPI RAM AND ANOTHER—DRFENDANTS Vishwanath, 89 Ind. Cas 628. 91 Bom L. R dag. 
A dd —APPBLLANTS |, 47 B 191, (1922) A. I R (B) &4, relied on. , 
versus ' : 
i Quære —Whether the provisions of section 37 | 
J EOT. RAM-—PLAINTIFF AND OTHBRS— ofthe Contract Aot enable an owner of immovable 
DEPENDANTS—RHSPONDENTS 4 property to enter into an agiesment umpomng a 


Construction of document—Covenant to're-convey restrictive covenant for an indefinite period on É 
—Rule against perpeturties, applicability of—Con- — the disposition of the property soas to bind his 
tract Act (IX of. 1872), & 37, scope of. x heirs and representatives.[p 648, col 2] 

The liw as Bosland. at India ig sub- , 
stantially same with regard to the enforce- Second eal from a decision ‘of 

tof contracts pect of lands; nd app å IP OI d 
Uiference 1e thai in Ba land the pik ager only the District Judge, Ghazipur, dated the 


,oquitable interest 14 considered as the owner of 25th of May 1921, - 


` 
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GOPI RAM v. JEOT RAM, 


Dr. M. L. Agarwala and Dr. S. N. Sen,. 


for the Appellants. | 
Munshi Surendra Nath Sarma (with 


INDIAN OABES S ^ 7 


him Dr. S. M. Sulaiman), for the Re 


Bpondents, , 


JUDGMENT.—It appears that one ` 


Narain Ram was the owner of a house 
in the town of Ghazipur which is the 
subject-matter of dispute in this appeal. 
He sold it to one Madhuri Das under a 
e deed ofsale on the 7th of March 
1884 in lieu of Hs. 275. One of the 
covenants of the sale was as follows :— , 

"If the vendee, his heirs or repre- 


pus s 


M D] 
^ 


ur 


On üppeal'by the latter the' learned 
Judge disagreed with the First Oourt 
and allowed the claim of the plaintiff. x 
- The defendants first party, the vendees 
of ‘the 3lst of July 1919, have filed the 
present appeal before us and contend 
that the covenant giving an option of 
pre-emption without any limit of time 


‘to, ithe vendor under the deed of the 


sentatives, desired to sell the house pur- 


chased, they should in such a case first 
ask the executant, his heirs or re- 
presentatives for the time being to 
poe it. But if the executant or 

heirs or representatives refuse to 


purchase, the vendee, his’ heirs or re-' 


presentatives had a right, to transfer it 
to some one else. That, in case they 
make breach of this covenant, the exe- 


cutant, his heirs and representatives. 


will be entitled to the specific per- 
formance of the contract", 

Both the,vendor and the vendee are 
dead. On the 3156 of July 1919 the heirs 


of Madhuri Das, the vendee, who are. 


represented by the defendants second 
. party, sold the house in question to the 
defendante first party in lieu of Rs. 700. 
n the 28th June 1920 the suit ont 
of, which this appeal has arisen was 
brought by Jeot Ram, the son of Narain 
Ram, for the possession of the house on 
the payment of Rs. 700., He ‘based his 
claim on the cevenant in the sale-deed 
of the 7th March 1894, recited above, and 
described his suit as .one for specific 
performance. The claim was resisted 
on the ground, among others, that the 
covenant on which ARE plaintiff relied 
was bad for remoteness and . was not 
enforceable, -The Court of first instance 


7th of March 1894 is void at law and 
cannot be given effect to. They argue 
that, if the contract relied upon by the 
plaintiff was merely a personal contract. 


„it could not be enforced against or bind : 


dismissed the claim on the grouud that , 


the contract sought to be enforced was 


bad for remoteness «and that the suit. 


being one for specific performance and 
it being discretionary with the Court 
to grant or refuse specific performance 
of a contract, the present case was one 
in which diserétion.. should not : ‘be 


eee 5) 
exercised ‘in favour. of, the. plaintiff, wi 


the ‘heirs and representatives of the 
parties to the original contract. On the 
other-harid, if the said contract created 
a prepetual covenant as to the disposi- 
tion of the house, such.a covenant would 
be void as contravening the rule against 
perpetuities. In support of his conten- 
tion the learned Counsel for the defend- 
ants has relied upon the following cases: 
Sreemutty Tripoora — Sunduree v.. 
Juggur Nath Dutt XD, Nobin Chandra 
Soot.v Nabab Alt Sarkar (2), Nobin 
Chandra Sarma v. Rajam Chandra 


‘Chakravartt. (3), Gurunath Balaji. Muta- 


lik v. Jamunava Nalarao Divan (4) and 
Kolathu Anwar v. Rangavadhyar (5). 

` For the plaintiff-respondent the argu-. 
inent is that under the sale-deed 'of 
1894 the contract to re-sell the house. 
to the vendor, his heirs and representa- 
tives, was:.made by the vendee on his 
behalf and on that of his heirs and 1e- 
presentatives ut any timo whenever the 
latter wanted to part with tho house. 
A contract of sale of immoveable pro- 
perty under the Indian Law creates no 
interest in the ummoveable property as 
is,clearly laid’ down under section 54. 
Act: IV of 1882, and if no interest is 
created in an'immoveable property under 
8, contract of sale the latter cannot be 
vitiated by the rule against perpetuities. 


'Fhe cases cited for the appellants, it 
A AG e 


)?4 W R 321. : 

2) 5 C. W. N. 31) 

3) 63 Ini Oas 196,25 O W N 921 

4) lO Ini. Oas 814, 35 B 258, 13 Bom. L R. 


18 Ind, (ay. 203; 38 M 114, 21 M. L, J, 64; 13 
T. 170; (1013) M, W. N.- 163. F 


, 
* 


T 


H 


618; 
GOPI RAM V, JEOT RAM, 


; ed, do notapply as- they: follow 
the. English Law and proceed on the 
assumption. that an option of re-purchase 
reserved to the vendor of an immove- 
able property under & sale made by 
him, creates an interest in: that pro- 

in. his favour There is nothing 
1n the Indian Law to confine the enforce- 
ment of a contract of sale to the life 
time of a contracting y. On the 
contrary, section 87 of the Contract Aot: 
hinds the representatives of the præ- 
misors. also In justification of his 
position the plaintiff-respondent — ielien 
upon the case of Armila Charamudi v. 
Marnboyina Raghamilu (6) 

After due considerarion of the: argu- 
ments for-the parties and the cases cited 
by them, we think that the contention 
of the appellants. should prevail The 


balance of authority seems to be in. 


favour of the. casé of the appellant. 
The solitary case against him is the 
Madias case just mentioned above. 
The facts of the cas’ before us aie dis- 
tinguishable from those. of the case of 
Charamudiful (6). In. the latter case the 
plaintiff executed a deed of sale in 
respect of some land in favour of the 
managing member of a. joint Hindu 
family. The manager gave a separate 
agreement on the same day agreeing 
to re-convey the land, whenever demand- 
ed:to do so, on the payment of & certain. 
sum ‘The plaintiff sued to: enforce the 
agreement. He was met with. the ob- 
jection. that as there was no limit of 
time. in which there sale was to be 
made, the agreement for "re-sale. was 
void as contravening the rule against 
perpetuities. For the plaintiff the con- 
tention was that tbe agreement was a 
personal contract and created no interest 
in land and hence did not offend the 
ile against perpetuities. It is obvious 
that in the case of Avula Charamudi v 
Marriboyina Faghavulu (8) the dispute 
was between the contracting parties ond 
not between their representatives. The 
question whether an agreement such,as 

that entered into between the parties 
to the Madras litigation, could bind 


: (8) 28: 


18 M. L. 


d Cas 871, 39M, 462; 98 AE L, J 471: 
. 76, (1915) M. W N.596., . 


INDIAN QASES,. - 


pss: 


their heirs and: representatives also,, 
was not before the Qourt, nor was- itt 
raised at the. Bar, according to. the, 
report of the arguments. The dictum" 
that a contract under which an-option’ 
of re-sale: is: given without’ any’ limit- 
of time, -can be: enforced» against--the' 
representatives of'the contracting-parties:’ 
also, under section 37, Att IX' of 1872!" 
was not: necessary: for the: decision: of! 
the case. of Charamudiful (8). The. pl&iht- » 
iffrespondent; however, adopts: and. 
presses upon us the observation’ made-in’ 
the. case of Charamudiful. (6) in connec- 
tion with section. 04, Act IV of 1882and 
section: 37 of’ Act EX of 1872- As. to 
the. last mentioned section, e., séction 
37, Act-1X of 1872, with due deference to, 
the learned Judges who dicidedithe case of : 
Auulu Charamudt. v. Murriboyina. Ragha-^ 
vulu (0) we. think it doubtful Wb êri 
its provisions enable an. owner: of" an 
immoveable property to. enter into an! 
agreement with: another; imposing: a. 
restrictive covenant for an indefinite. 
period on the disposition: of’ the: said 
property, so as to bind: his. heirs - and 
representatives The “case” law- under 
that section would: not.“ bear such:- an: 
interpretation. A: somewhat-similar-case: 
came before the. Madras . High Court, 
subsequent to the. case of. Avuluw- 
Charamuda v. Marriboyrha Raghavulu (8). 
The latter case was mentioned and» in a 
way explained The case is reported: as" 
Egala Nagappa- Naidu v: Muniswamt; 
Iyer (1). discussing- the: case of 
Charamudiful (8) their- Lordships said ! 
that the.case arose- between:the: “parties” 
andthe offer was not revoked by the death! 
of thé promisor or otherwise. 

It appears from. this remark: that the 
observations made; in the: former case: 
in connection with section 37 of the- 
Contract Act were: neither urged!for the 
appellant nor accepted by the, Ogurt., 

Aá'régards section 54 of: Act’ IV’ ofi: 
1882 we. would. refer to: the cage: of 
Dinkarrap Ganpatrao v. Narayan V ish- : 
wanath: (8). The true nature of contracts ! 


(D. 65 Ind , Cas-790, 49 ALL, J 422, 30, D.t 
T 175,15 D W 409, (1082) Ms W. N. 201; (1822), 


AT 30 
(6) 83 In ‘Gas 628,424 Bom: LR, 4495 47 8 
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like the one;of 1894. between Narain 
Ram, and: Madh 
the, learned Chief Justice in the Bombay. 
case, The learned: Chief Justice. ‘Ler = 
marked:— 


* Althoug:: contracts for; the.sale; of land. . 


which. can be specifically- enforced 
immediately; or contracts, 
ML of:pre-emption. which. cannot” be 
specifically, enforced until the. proper 
oecasion arises in ' the, future, do not, 
&ccording; to^ the- law in India, create. 
an: interest in, land either equitable on 
executory, they, do ceate rights which 
are capable otrbeing enforced with regard 
to the.land in certan circumstances 
against.third, parties: and to that extent 
they are not ordinary personal contracts: 
and atand: in- a category by themselves. 
The principle: which underlies, the rule. 
of perpetuities applies -to this class, oft 
contract. The; law in: England, and 
- India. is; substantially the same. with 
- regard -to, the enforcement. of contracts: 
in: respect of lands.” The only difference: 
< is, that in England the .owner of the. 
equitable interest. is considered ‘as. the: 
‘owner; of the property, contracted... 


'. bezconveyed:; But no.such. result a 


follow. from: a. contract.creating an exe-- 
cutory interest If such a 
purports..to; do by, indirect means what: 
~ the law- forbids, to. be, done directly, it. 
is,void:.andithe principle -is the same; 
. in:India as in England” 

We are in, accord with these observa: 
tions: ofthe learned. Chief Justice-and 
we think that, the rule of’ perpetuities 
Be I contract' of 1894 also. 

e,. therefore, allow.the appeal, set aside 
the decree of the.lower Appellate Court 
&nderestore that.of the. First Court' by: 
dismissing. the' claim of the plaintiff- 

ndent. "Costs-are allowed to the: 
defendante ap ellants thioughout includ- 

:Cowt on the. higher: 


"Appeal allowed. > 


4 


- ing«fees: 1n..this 


scale., . 
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creating’ & <c 


“contract ' 
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CALCUTTA: HIGH: COURT: - 
Oran Ruiz: No! 337 or 1024: 
“ April 28, 1924; -> 
- Present. —Mr. Justice Subrawardy and 
‘Mr Justice Duval. 
‘PADMA LOCHAN PAL Praner- 
un * No. 1—PRBTITIONBR ' 
^ " versus 
KALI “KAMAL. PAL AND OTHERS—: 


- DBFENDANTS—OPPOSITE PARTIBS. , 
Coil. Procedure: Code (Act V of 1908), O I,. ri 10 
—Fransfer of plaintiff to category, of efendants— 
Court, power of 
Under O I: 10; Civil Proceduie Code, a Court 
1 has power to pase an order tiangfei1mg a pamtit 
fiom the category of plantifis to.that ot defendanta 


Bhasrabendi a Narain Deb v Udar Narain Deb, 
79 Ind Cas 298, 50 O 853, (1994) A I R (OY 251 
Brojendra: Kumar: Das vy Gobwnda'Mohan. Das, 
Ind. Oas 180, 20 O. W N 762, reliedion, . 


Rule against ‘an order. of the Sub- 
Judge, t Court, Tipperah, 'dated | 
the 18th Apri and lst September 1923: 


Babus Ram Chandra, Mazumdar and 
Nripendra Chandra. Das, for: the "Péti- 
tioner. 

Dr. ‘Sarat Chandra, Basak and Babüs 
Hemendra Kumar Das, Satyendra Kashore 
Ghose, for the Opposite Party. | ] 


'JUDGMENT. ' ‘ 
Suhrawardy,J. ~—-This Ruleis direct; 
,ed'against an order of the Subordinate 
ang eof Tipperah transferring the plaint- 
o 2' from the category, of plaintiff 


PES 


; 5 that of defendants I have patiently. 


"heard the learned. Vakal. who appears. for. 
the petitioner and have gone through. 
all the’ relevant documents in. the case 
but Lam not satisfied that the petitioner. 
has been able. to make out a case for our 
interference under section 115, ‘Civil Pro- 
cedure Code It is argued. that, the;learn- 
ed Subordinate Judge had no jurisdic- 
tion to pass the order he ‘passed , under 
OCI, r. 10, Civil Procedure Code. ‘There, 
ik no ‘substance in this contention As 
has been’ observed ın the case-of, Bharra- 
bendra Nardin’Deb v Udar Narain Deb 
(1), such an order 18 within. the, jurisdic- 


' tion of the Court in the exercise. of its. 


dit Ind Cas. 298, 50.0.. -853, . 0924), A IR, 
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inherent powers or as is remarked in the 
case of Brojendra Kumar Das v. Gobinda 
Mohan Das (2), the Court has jurisdiction 
to pass such an order under O.I, r. 10. 


In any event, it cannot be-said that the 


order is without jurisdiction. 

It is next contended that, the Subordi- 
nate Judge was wrong in making this 
order under O. I, r. 10 as he should have 
proeeeded under O. KANTI, r. 15 read 
with rule. 9. I do not think that this 
contention ought to prevail: No doubt 
the language used by the Subordinate 
Judge is rather losse as has been pointed 
out. by Mr. Garlic the District Judge 
But what he meant to Bay was that it 
would be to the interest of the second 


epe to have been transferred to the 


t of defendants. 


Again it is argued that the ‘learned 
Subordinate Judge's order is without 
- jurisdiction inasmuch as it overridés 
the’order of the District Judge passed 
on the 17th August 1922 in the lunacy 
proceedings. The District Judge by 
thet-order directed the then manager of 
the-estate of tho lunatic to sign the pre- 
sent plaint. It is, therefore, maintained 
that the learned Subordinate Judge had 
no right to allow the application of the 
plaintiff No. 2 to be madea defendant in 
thé suit. It is not necessary for me to 
consider whether the Subordinate Judge 
who had seisin of the suit had exceeded 


his juriediction in allowing the applica-' 


tion ofa party before him in the suit 
thus virtually modifying the order of 
the Disfriet Judge passed in his extra- 
ordinary jurisdiction. But whatever 
substance there might be in this conten- 
tion has now been removed by the gub- 
sequent order of the District Judge on 
the application of the petitioner. It is 
allege 
Court sometime ago and he was asked to 
apply to the District J ate to direct the 
guardian representing the lunatic to 
continue to act as a plaintiff and in pur- 
suance of that suggestion the petitioner 
moved the present District Judge who 
upheld the order of the learned Subor- 


dinate Judge. He has observed that it 


is clear- that the interests of the first 
(2) 4 Ind, Oas, 186, 20 O, W, N, 782, 
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that the petitioner moved thia 


D 


at ` 


plaintif - are adverse to those -of the’, 


X^ i 


unatic in some respects and that’ there’, - 
are considerable objectiéns to the lunatics.. ' 


joining the suit as a co-plaintiff.' This | 
has set the matter right. The- District 


| 
Judge in hia capacity as a District Court :, ' 
under the Lunacy Act is entitled to pass ' ' 
order for the’ management of the luna- | ' 


tics’ estate and in course of management E 
to revise his order. No doubt the officer 
who passed the second order is not the , 
same officer who.passed the first order, 
but'that does not in any way curtail the | 
power of the District Judge. ` 

Lastly it is argued: that the order that ' 


has been passed by the Subordinate : 


Judge is calculated to cause injury to 
the petitioner. There is no question ' 
that there will be some change in the 
frame of the suit,- but according to the 
lunatic's case it is unavoidable. . 3 
- Apart from all the questions'that have , 
been raised I'am not satisfied that the 
petitioner has been able to make out a ' 


ease for our interference in the exercise '- 
of our'extraordinary jurisdiction under. ,. 


section 115, Civil Procedure Code. 
The Rule is, therefore, discharged with 


costa to Opposite Party No. 10. Thehear , 


ing-fee 15 assessed at three gold mohur. 
Duval, J.—I agree wit 


that my learned brother proposes to : 


pass: I would only make one remark on `` 


ono point in connection with this case 
and that is as to the way. ın which the 
guardian of the lunatic: came into the 
casd asa plaintiff and has been trans- 
ferred to the position of a defendant It 
appears that on the application of the 
plaintiff No. 1 Padmalochan Pal, the then 
guardian of the lunatic Gobindo, was 
ordered by the District Judge to: become 


‘a plaintiff on certain allegations mainly 


made by Padma Lochan Pal. It also 
appears that the plaint itself was not- 
before the District Judge when he passed 


that order and I doubt, when we consider. , 


the nature of the.plaint and the plead- 
ings of the parties, whether ‘if he had 


considered them whether the District ' 
Judge would have passed any such order : 
fas it appears to me to be very , 


ata 
clear that the interests of the plaintiff 


No. ] and plaintiff No. 2 are adverse tọ Ò 


one another and that, to no inconsideys- 


the order , 


‘ 


4 


a 


“Mok MN 


party to withdraw from category of the 
plaintiff ‘and I consider that technically 
he acted without jurisdiction. But the 
matter did at the instance of this ‘ 
Court go back to the Court below tó 
be looked into the merits by the 


learned District Judge as to whether the ~ 


lunatic ought to be yoked with Padma 
Lochan Pal. as a co-plaintiff in a suit 
of this nature, and the present learned 
District Judge of Tipperah went fully 
into the question and decided that 1t was 
not-desirable that the two should be co- ,' 


tioner before me convinced me that the 
order of the District Judge in this respect 
is wrong in this view, therefore, it is only ' 
just that the parties should not be voked 
together as plaintiffs .in this particular 
litigation, I,. therefore, agree that the 
Rule should be discharged ' 

K 8. D. Rule discharged. 
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` ngot is- involved. 


» 
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vt 


Aot, & 
person who occupies land without the consent of 


Bal v Naubat Singh, 16 Ind Oas 120,.0A L 
J Til and Jagardeo singh v Als Ha: 44 Ind 
Cas 919, 40 A. 200, 16 A. L. J. 249, doubted but 
followed > 
* Ina swt for ejectment under section 34 of -the 
Agra Tenancy Act ıt 1s open to the defendant to 
ass to have the question ot propnetary right re- 
ey to Civil Court unde: section 199 af the Act, 
tod 


An order passed’ under sechon 145 of the Ormi- 
nal Procedure Oodeas no bar toa sut. for eject- 
ment of a tenant under the Agia. Tenancy Act: 
ip 652, col 1| i 


The expression “eviction in due course of law" 


1n section ` 146, Ormminal Procedure Code, 18 just 


as-much applicable to ejectm'ent im’ proceedings ^ 


under Chapter V af the Agra ‘Tenancy Act as it 


Second appeal from a decree-of the 


District Judge, ` Azamgarh, dated -the- 


6th of Novemper 1922, r- - : 
' Ma. U.-S, Bajpai, for the Appellants. 


Mr. Harendra Krishna Mukerji; for 


the Respondents. 

JUDGMENT.--This is ‘a second 
appeal ina suit tor ejectment of. a non- 
occupancy tenant ‘under section 
the Agra Tenancy Act. 


Court because a -question of proprietary, 
‘The real question. in 


dispute iS whether the land m suit is 


' situated in Dewara Jadid in the Azam- 


ALLAHABAD HIGH COURT. 
Sxoonp Cryin APPRAL No. 152 - 
or 1923. 
June 25, 1994. 
Present; —Mr. Justice Daniels. ‘ 
Mz. IQBAL AHMAD AND ANOTHBR' | 
—PLAINTIFF8— À PPRLLANTS 
$ ' - VETSUG r * 
SURAJ BALI AND OTHSRS—DEFENDANTS 
—HR88PONDRNTS.' f 


a Tenancy Aet (11 of 1901), as, 34, 58, 199— 
Agr ney 4 ] 


garh District of which the plaitiffe- 
appellants are zemindars or ın the village 
of Dewara Babitpur, in ' the, J'yzabad 
Distriet of which the defendant Babu 
Narendra Bahadur Singh 1810 charge. ‚The 
other detendants are the persons actually 
‘cultivating the land and i 


ning to 
. ‘cultivate under Babu Narendra Bahadur. 


‘Tae dispute between the principal parties 
the plaintuts and Babu Narendra 
Bahadur Singh, was the subject of pro- 
ceedings in the Orimimal Qourt under 


D 
i 


land-holder čan be ejected asa non-ocoupanoy . 


plaintif, nor has anything ın the argu- . “age under the Hecree:ot ee 


‘ment of the learned Pleader for the peti-- ; 


58 of., 
The appeal has’ . 
^apparently been preferred to'the Civil 


o BH., h bo Nea se 
IQBAL AHMAD V: SURAJ BALI. 
_‘seetion' 145, Oriminal Procedure Code. 
'Ir those proceedings Babu Narendra 
‘Bahadur Singh was found to bo in pos- 
session and an order was passed in his 
‘favour under section 145 (0) The 
plaintiffs thereupon filed the present suit 
for his ejectment and that of the persons 
cultivating under him. No reference was 
made- in the plaint to section 34 of. the 
Tenancy Act, but there was also no 
reference to any agreement of tenancy 
between the parties and 1t was admitted 
that no rent had been fixed | Under the 
circumstances it must have been clear 
to all parties that the suit was filed with 
. reference io section 34 
* The. Assistent, Collector dismissed the 
guit on the ground that 16 was barred by 
section, 145, Criminal Procedure Code. 
'Phelearned District Judge appears to 
agree with this conclusion and he also 
finds that there is nothing to show 
that the defendants are tenants of the 
appellants On,both these. grounds he 
has dismissed the appeal 
It-is'clear at the dutset that section 145, 
Criminal Procedure Code, is no bar to 
the present suit and no attempt has 
been made to support the judgment of 
the Court below on- this point Section 
145 (5) lays down that the party in whose 
favour an order is passed shall be entitled 
to possession of the land "untu evicted 
therefrom in due course of law." The 
expression “eviction in due course of 
Jaw" 1s just as much apphesble to 
ejectment ın proceedings under Ohap- 
ter’ V of the: Tenancy Act as it is-to 


ejectment under the- decree of a Civil’ 


Court : 

The learned Pleader for the respond- 
.ente- supporta the judgment of the Oourt 
below on the ground, first that there 
_ was“ no relationship: of landlord and 

tenant’ between parties,’ and secondly 
that' section: 34-of the Tenancy Act not 
having, been pleaded in the plaint it 
js not opem to the appellant to fall hack 
-on'the provisions of that section The 
two points are closely -connected If the 
plaintifis-appellants are entitled to rely 
on-section 34 it 18’ not necessary for the 
suceess of their suit that any contract 
*of:tenaney should have been entered. 
into: between the--partes; Section 34 
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applies wherever. agricultural land:: ig 
occupied by the defendant: without the | 
consent of the land-holder. EH the.plaint- 
iff’ assertion that “the land is within’ , 
their zemindari is correct, a point which 
has not yet been, determined, the case 
falls- precisely within the terms: of 
section 34. 1t is true that section- 34 
was not specifically pleaded, but I:am 
not aware that 1t has ever been laid 
down that this omission is necessarily 
fatal and, as I have said above, in 
view of the pleadings and of the circum- 
stances of the case if must have been 
perfectly clear to all the- parties: con- 
cerned that this was the provision. on 
which the plaintiffs were relying for the 
success of the suit. If the matters were 
res integra there is, in my-opnion, much 
to be said for the view that- section 34 
was not intended to be made use of 
for the purpose of ejectment. The 
land-holder has the option either of 
treating the squatter as a tenant and 
claiming rent from him under section. 34, 
or of treating him as a trespasser and 
ejecting him through the Civil Court. 
The contrary view was, however, laid 
down by Bi George Knox in Balh v. 
Naubat Singh (1) as far back ay the 
ear 1912, and was re-afBrmed. by a 
ench of this Court in Jagardeo Singh 
v Al Hammad (2) in 1918. It has also 
been adopted by the Board of Revenue 
in a large number of cases, The matter 
must, therefore, be regarded as settled 
and ib is not open to me to dissent 
from these rulings. Itis certainly an 
anomalous position that a dispute. ° 
between two rival zemindars should be 
fought out by proceedings under the 
Tenancy Act, but this is what section 34, 
ag interpreted by this Court, allows, 
and itis open to the defendant to ask 
to have the question of proprietary right 
referred to Civil Court under section 199 
of the Act The suit has been disposed 
of on a preliminary ‘point and the real 
question at issue between the parties 
has not been determined -by either of 
the Courts below. I, therefore, set aside 
the decrees of both the Courts below 
ALJ 771 
,AGAAaL; J, 2407. 
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and remand.the case through the lower 
Appellate Court the Oourt of first 
‘instance for determination on.tbe merits. 
Costs here and heretofore will abide 


the result. The same order will govern 
Appeal No, 153. : 
lallowed; 


K. 8, D. TA 
; ase remanded, 


, PATNA HIGH COURT. 
‘MIscRLLANEOUS JUDICIAL Oasns Nos 66 
AND 73 oF 1923, 

‘July 3, 1924. ; 
Present:—Sir Dawson Miller, Kr., Ohief' 

Justice, and Mr Justice Foster. 

Sm Sri Raja SHIVA PRASAD 

SINGH or JHARIA AND ANOTHBR . 
_ — PETITIONERS `' 
versus 

',,. EMPEROR—Opposire : PARTY. | | 
"Income Tar Act (XI of 1989), s ü6—Case stated 
—Commissvoner, duty of—Royalty, whether income 
—Salami, character of—Lrability to assessmeni— 
Hindu . Law—Wirdow—Mamtenance, right of 


belongs—£Buper-taz—Larger 
, when made 7 
While an Income Tax Oommissioner may state 
his.opmion on the questions involved, ıt 18 his first 
duty to state clearly and fully the material facts 
admitted or proved m evidence before him [p, 654, 
col 1 


¿Royalties paid by e, lessee to the lessor are 
income within the meaning of'the Income Tax Act 
and are liable to assesament [p 655, cols 1 &'2] : 
Inthe matter of Raja Jyoti Prasad Singh Deo, 
60 Ind Oas 357,6 P/L J 62, PP LT 188, 2 
Pat» 81; B) and Secretory of State for 1 
vw bod De 1903) A. C 299, 1T JE 
B 617,51 W.R 675,89 L T. 1,19 T L. R. 550, 
referred to : 
“Where a lump sum 18 paid to the landlord under 
the name of salamı for the granting of a lease, the 
sum so paid is in no sense inoome within the 
meaning ofthe Income Tar Act, but if the lease 
“reserves 1ent o: 10yalty, the sum so paid 16 income, 


+ ` [p 858, col 1 


' The right ofa widow under the Hindu Law to, 
be maintamed ouf.cf her late husband's share in 
the family property in the hands of surviving 
co-parceners creates no immediate charge upon the 
property, but ıf ıt becomes necessary to do so, she 

can by. proper steps obtain Buch a charge upon 8 

reasonable portion of tbe joint p» opeity, not exceed- 

ing ber husband's share |p 657, col 1] ‘ 
“Jayanti Subbiah v. Alamel Mangamma, 27 M, 
45, referred to i 
c The Finance Act contemplates the larger 
"déduction for purposes of super-tax only in a caso- 


INDIAN oases, ^. 0 E - 


M 
—Charge on joint —Finance Act (XII , 
of 1922), Sch. Tit "Part II—Imparüble estate 
Income io whom 


where the income is that of an undivided family in 
which the members are all jomtly interested and 
not in the case of an impartible estate’ where ‘the 
income 15 the sole property ofthe holder for the 
time being [p 858, col 1] ata 
Reference made by the: Commissioner 
of the Income Tax. . 
Messrs. N. C. Sinha and B. B. Ghosh, 
for the Petitioner „o 
. The Government Advocate, for the . 


Opposite Party. ; 


.JUDGMENT. A ow 
Miller, C. J.—These two, cases were 
heard together as they involve to 2 Jarge 


' extent the determination of - the.same 


questions. In Oase. No."66 of 1923 the. 
petitioner is the Raja of Jharis.. He was 
assessed to” income-tax .for the' year 
1922-23 upon a total income of 
Rs 8,9711] This included (1) a sum.. ` 
of Rs. 3,37,632 received by the. assessep 


.düring' the year by way of salamı or 
. premium for the grant of leases,of.the > 


mineral rights on a portion of his estate, ' 


-(2) Rs., 3,84,800 for "royalties paid by 
‘the lessees of minitig 


eases upon: the 
coal raised, and, (3) asumof Rs. 7,574 
representing .annuities: paid to , the . 
widows of the late Raja under his, Will 
dnd charged upon the estate. « . 

The assessee objected that the amounts 
entered undér the. above three heads , 
were not .assessable.to income-tax and ` 
applied to the Court’ on the: 2ríd August. . 
last to require _the Commissioner to 
state a caso and refer it te the High 
Oourt'for decisipn,;under section: 66 of, : 
the Income Tax Act, 1922, The Court 
granted the application- and the matter 
has now come before us for, decimon 


upon a case stated by the Commissioner 


oi Income-tax ‘upon the 15th November 
t. w , 
Some difficulty arises at the . outset 
as the facts have not, been very fully, or. 


“clearly. stated by the Commissioner, We:. 


are not told in ihe case stated anything 
about the nature of the leases , under 
which the salami is payable except that 
they are leases of.coal, mining.rights for 
a term of years. The number of- the 
leases the amount of the salam: Lin. each 
case making up the total: sum .of 
Rs, 3,37,632 and the duration of the 
term are not stated nor are anyother 


-provisions .of ' tho- leases. referred. -tp, 


E 
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Again with regard to the annuities no 
very definite ings of fact are arrived 


‘at by the Commissioner. He refers to 


the Will of the late Raja but does not 
state the terms of the Will under which 
the annuities are granted. He assumes 
that the estate is impartible and passed 


. by succession according to the law of- 


primogeniture but in-a later passage he 
treats the case as one in which “the 
devolution is governed not by inheritance 
but by survivorship and he questions 
the right ofthe late Raja to dispose of 
the estate by Will in so-faras it has 
greed annuities to his widows - for 

eir maintenance, ifsuch grants should 
exceed that which they would otherwise 
be entitled to under Hindu Law, The 
case stated isin fact an argumentative 
expression of his opinion as to the law to 
be applied in the course of which certain 
facts incidentally appear. We desire to 
take this opportunity of stating for the 
guidance of the [neos Tax Commis- 
sioner in future that whilst itis quite 
proper for him to state his opinion upon 
the questions involved, it is his first duty 
to state clearly and fully the material 
facts admitted or proved in evidence 
before him. To adopt any other course 
must, in most cases, result in embarrass- 
ment and un when the matter 
comes before the Wourt for its decision, 


‘the Court Being bound by the findings 


of fact arrived at. The result in the pre- 
sent instande is that we have had to con- 
sider some of the documents and -the 


„verbal evidence for -ourselves and with 


the help of admissions by Counsel for the 
parties arrive at certain conclusions of 

ct. -Otherwise ‘we should have felt 
bound to return the case for further 
findings, 


It appears that the total salami amount- . 


ing to Rs. 3,37,632 is made up of seven 
different sums payable to the proprietor 
by the lessees under seven instruments of 


lease. The leases which are for all' 


in similar terms are for 


, material purposes 
a period of 999 years. The salami is pay- 


able at the inception of the lease and ig 
a non-recurring payment. An annual 
fent is reserved ' and royalty is also 
payable by the lessees on the- quantity 
pf coal extracted... It- would -seem that 
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_the salami in the present case is really 


in the nature of a premium paid for 
granting a lease. In other words it is 
the purchase price of a leasehold interest, 


end it. is contended on behalf of the- 


Va 


assesses that it represents not income ' 


but capital and that the transaction is 
merely the transference of the corpus 


from one form of security into another, . 


from minerals or mineral rights into 
cash. Section 4, clause (3) of the Income 
Tax Act, 1922 provides that the Act shall 
not‘apply to certain classes of income 
including "any receipts, not being 
receipts, arising from ` business or 
the exercise of a profession, vocation 
or occupation, which are of a casual 
and non-recurring nature, or are 
not by way of addition to the re 
muneration of an employee.” Now these 
salamzs aie in no sense ieceipts arising 


from business or the exercise of a pio 


fession, vocation or occupation but itis. 
urged on behalf of the Crown that they: 
may recurfor the leases may fall in by 
forfeiture and 1n any event they are for 
a definite term. The case of Birendra 
Kishore Manikya v. Secretary of State for 
India (1) has been relied on. There the 
question was whether certain receipts 


including, inter alia, (a) salamı paid by - 


transferees of occupancy holdings for 
obtaining the landlord's consent to the 
transfer, and, (b) patia salami, a fee 
generally of one 1upee, paid by the 
tenant on settlement of waste lands or 
abandoned holdings were assessable to 


income-tax The real question for deter- 


mination in that case was whether the 
sums so paid were agricultural income 
which is exempt from income-tax under 
the Act. It does not appear to have been 
argued that they were not income at all, 
The Court held that the first of the above 
classes of salami was not agricultural 
income within the meaning of sections 2 
and 4 of the Income Tax Act, 1918 but: 
that the second class was exempt from 
tax as it might reasonably be regarded 
as rent or revenue derived from land. It 
by no’ means follows, however, that 


because a particular class of payment 


(1) 61 Ind. Oas. 112, 48 O. 766; 38 O, D. J. 438; 25 | 
0. N.N. 80, ee 
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-included under the term salami is regard- 
ed as the income of the recipient, 
every poen) which may be popularly 
degeribed as salami must be income. 
Small payments recurring from time to 
time in connection with the same holding 
may perhaps be legitimately regarded as 
income in most cases, although I am not 
prepared to subseribe to the proposition 
which might be deduced from the case 
cited that the capitalised value of. the 
rent paid in a lump sum is inall cases 
to be regarded as income. The fees pay- 
able on transfer of holdings may perhaps 
bear some analogy to certain classes of 
fines payable to the lord of the manor in 
England on the enfranchisement of copy 
holds: (Hari) Cowley v. Wellesley (2) or those 
paid to the landlord on the grant of a 
fresh leage under a covenant for perpetual 
renewal: Brigstocke v. Brigstocke (3) or 
under the power to renew contained in 
the settlement: Sempson v Bathurst (4). 
These are now regardéd as casual profits 
to which-under the Settled Land Acts 
the tenantfor lifeis entitled. The dis 
tinction between capital and income is 
one of importance in the case of settled 
lands in England and the principles 
there followed are of some assistance but 
not nece ily, conclusive, and it may be 
mentioned that‘under these Acts a fine 
recejved on"the grant of a new lease 
nnder statutory powers is treated as 
capital money arising under the Act and 
not ag casual profits to which the tenant 
for life is entitled as in the case of re- 
newals under a power conferred by the 
Settlement. Moreover in the case 
of mining leases a part of the rent 
must be set aside and applied 
as capital money unless a contrary 
intention is expressed in the settlement. 
Jt would appear that under the Settled 
Land Acts except in so far as they 
make such receipts income to which the 
tenant for life is entitled they are treated 
as capital. , : 

Royalties paid to the lessor although 
they may be regarded in one sense as 


(v) (1866) 1 Eq. 656, ML. T, 425, 14 W R. 528; 
35 855. 


eay 1 
5) 878) 8 Gh. D. 357,47 L J Oh 817, 38L T 


7 W R. 78L 
-_(d) (1870) 5 Ch, 193; 33 L. T. 29, 18 W., R. 772, 
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instalments of the purchase price of the 
minerals forming part of the land are 
treated in England as income and have 
bean so treated in this Court. See In 
the matter of Raja Jyoti Prasad Singh 
‘Deo (5). They are nonetheless income 
merely because they are paid for rights 
the exercise of which involves a waste 
of the capitaL As was pointed .out by 
Lord Halsbury, L. C., in The Secretary of 
State for India v StrAndrew Scoble (8) 
“where you are dealing with income-tax 
upon arent derived from coal (and the 
same would apply to royalties) you are 
in truth faxing that which is capital in 
this sense, that ik isa purchase of the 
coal and nota mere rent," but he adds 
“The income-tax isnot and cannot be, I 
suppose from, the nature of things, cast 
upon absolutely logical lines,” At the 
sume time there is a vast difference 
between a sum-paid once for all for the 
lease of mineral rights and a rent or 
royalty paid annually to the lessor., The 
lessor in this cage who holds an unfetter- 
ed right of disposal would appear, in 
granting these leases to have had two 
objects in view which are distinguishable. 
In so far as rent and royalty are reserved, 
he is founding an annual increment to 
the income of the Raj for himself and 
his successors but with regard to Bhi 
it is the price he demands for. parting 
with his direct enjoyment of the pro- 
perty by himself and his successors for 
a period of 999 years. He is parting 
with the capital to persons who, whilst 
not purchasers of the fee simple, are 
undoubtedly purchasers of a large 
interest therein. The purchase price is 
presumably not based upon the estimat- 
ed out-turn but is paid in exchange for 
the long term transferred Possibly it 


‘may be objected that the distinction is 


one of degree. rather than of kind, 
recurring payments at short periods be- 
ing treated asincome and a single pay- 
ment of asimilar kind covering a long 
period being treated as capital, but after 
all this is a distinction acknowledged 


. (5)'60 Ind Cas 357,6 P L.J 02, 8P L T. 188, 

(1921) Pat 81 (F B) 

(6) (1903) A O. 299, T2 L. J K B 617; 51 W.R 
kasa A 4 
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in section 4 .of the Act itself and, as 
has been observed, the.Income Tax Acts 
aro not..cast upon absolutely logical 
lines. ‘Nor does there appear to be'any 
‘reason why we should extend the excep- 
tion made in the case of rent and royalty 
to thecase of a non-recurring payment 
made to cover a long period | e" 

In so far as the leases in question 
form transactions by which a lump sum 
is;peid:under the name of salami for 
the granting of the lease 1 consider that 
it aa more in the nature of an out and 
out sale: of property and that the sum. 
so’ received by the lessor'is in no sense 
income within the meaning of the Indian 
Income Tax Act. In so far as the leases 
reserve rentor royalty the sums so paid 
are in my opinion income, 

Tt was also urged that the question 
could not be judged by a priori standards 
‘but that it should first be ascertained 
how the money was in fact treated by 
the .assessee, that 1s whether ıt was re- 
invested, as capital or spent as income. 
The , short answer to this „argument 
would appear to be that the assessee 
having absolute control over his estate 


was’ under, no obligation to invest the 
bapital. “for the benefit of those who. 
or 


ht succeed him. Imprudent 
Da Arab persons might spend ther 
capital as they would their income, but 
it, is nonetheless capital and an enquuy 
on,thése lines would be fruitless, - 

"With regard to the annuities payable 
to: the. widows -of the late’ Raja under 
his Will the ‘facts as I have stated do'not 
fully éppear from the case presented for 
our opinion. The Will, however, 18 on 
the record. It is dated the 27th August 
1915, Tt recites that the entire Pargannas 
Jhari& and Jaynagar in Manbhum are’ 
the ancestral zemundar of the testator 
and "that he has otberimmoveable pro- 
perties 1n the District of Manbhum and 
dlsewhere. ‘These he’ leaves to whoever 
may "be ‘his heir at his death, Of his 
cash and moveable properties including. 
diamonds and precious stones & 6-annas 
share, is to appertain to. his zemondari 
avid to go to his heir. The remaining, 
10 annas share. he leaves to his wiyes who 
shall survive him in equal shares for, 


ak py 


their absolute: use, “The Will. then pro- 
vides as follows : ; 
“Each of my wiyes shall 


he who will inherit and'-be in pobises- 
sion of the zemandarw at any time shall 
‘be bound to pay to'each of my wives 


' ‘get i E 
maintenance of Rs. 3,600 per annum-and., 


maintenance at the above rate, te,- at, 


the rate of Rs, 3,600-per annum-.and 
tenance in 12 equal instalments, i, e; 


he shall pay the said amount of mhin- ` 


Rs 300 every month. -If the amount'-be ' 


not. paid according'to the instalments, 
then he shall pay interest at the rate of 
Re, 1. per cent. per mensem, aud the 
zemandam left by me'shall remain" charg- 
ed for the amount of: maintenance ‘and 
interest for default,+.e.,.my wives Bhali 
be competent -to' sue, individually -or 


jointly, for the amount of maintenance : 


With interest which will be due to them 


respectively and realize the same by | 
selin 


g the property left by me.” 
- The assessee contends that the sums 


paid by him as maintenance under thé | 


above termsof the Will should be deduct- 
ed from his: assessable income. These 
sums are ‘payable out of the'income of 


the zemundari which meludés‘in addition | , 


to-the taxable income agricultural incomé 
whichis immune from tax and which 


admittedly is much ‘more than'‘suffidient , 


‘to pay the maintenance. 'It is clear that 
on the ‘facts disclosed the assessee has 
made out, no'case.-for deducting the 
whole of this sum from his taxable inGomé 
nor has he shewn how much is charged 
thereon. The maimtenance-- granted to 
the widows: is charged-upon the- wholé 
zemindari and to that extent it is the 
income of the widows. The income -of 
the zemindamri however, is that of the 
assessee subject to the charge. ‘This he 
may.pay either from the agricultural or 


the. non-agricultural income and so fulfil . 
the obligation. cast upon-him, but there | 


is no evidence from which we can say 
how much should be charged to 
agricultural income and how much to 
the. taxable income. The agricultural 
income has not been. disclosed and 
although Iam not prepared to say that 
no portion could be properly deducted 
from ‘the taxable income if proper. 
materials "were. forthcoming `I consider 
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that there is no’ evidence ,Whieh would 
,entitle us to, direct any reduction on she 
"taxable income" of the ` B8seBseo in zhe 
present case. 

It was argued that the widows were 
entitled to be maintained in any case 
out of- the income: of the.-estate aad, 
‘therefore, the. fact that maintenance was 
granted to them under their husband's 
Will could make no difference to the 
,BsBesbee'S obligation, to pay income-tax 

. on the sums paid for their support. It 
may be that he could ‘not deduct sums 
ended by him out of his income to 
“support his children and others depend- 
ent upon him even though he were 
Bound by law, to support them but in 
‘the pré&ent' case the maintenance: is 
made a charge upon thé estate’ by the 
,late Raja's’ Wil. The right of & widow 
'undérthe Hindu Law to be maintained 
out of her late. husband's share in the 
family property in the hands of surviv- 
ing co-parceners , it is true creates no 
_immediate charge upon the property but 
if it became necessary to do so she, . 
‘could by, proper steps obtain such a 
charge upon’ à ‘reasonable portion of the 


: Joint property not exceeding herhusbanz's 
Jayanti Subbiah v. Alamelu 
enue (7. But in the present case 


the obligation of the'assessee arises not by , 


‘reason’ of the Hindu Law but bécause the, 
‘income’ of thé’ zemindart, to ‘the extént 
* 'of the maintenance granted belongs to the 
widows and not to the assessee and the 
‘whole zemindart is subject to a charge 
for its enforcement. | As ‘already’ stated, 
however, there is no evidence’ before the 
Court to enable’ it to deterniine to what 
extent’ the maintenence is charge upon 
the taxable income of the assessee and 
. we do not think the decision of the Com- 
missioner in its tesult‘can be distw bed: 
. The result is that I find that the salam: 
received in this case 1s not chargeable 
to income-tax, that the royalties Teceiv- 
ed are taxable income and that in the 
particular circumstances and on tae 
facts disclosed no case has been made 
out for'deducting the maintenance an- 
- nuities from the taxable income of the 
assessee, The petitioner has succeeded 


(T)?7 M. 45, : 
42 
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‘about it, then.we must assume that the 
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a as to half the deductions which 


He claims and has failed as to the other 
half. We consider that in the circum- 


' Blànces he is entitled to be paid half 


the costs of this reference. -The hearing 


' fee we assess at Rs 80. 


“In Case No. 73 of 1923 the petitioner 15 
Raja :Jeotı Prashad Singh Deo of Panch- 
kote His income for the year 1922-23 


was ‘asséssed at a sum of Ra. 3,190,693 . 


for the purposes of income-tax. 

‘includes (1) Rsi 1,25,279 received as 
salami -under mining leases similar to 
those in the other case and (2) Rs. ‘197,752 
on account of royalties from' the 
mines It is conceded that the facts 
matérial for determining these two ques- 
tions are similar to those of the previous 
case and that the same considerations 


-apply The judgment just pronounced ` 


in the previous case wil govern this 
case in’ sò far as the ‘above ‘two items 
are concerned: . 

A further point, however, arises,in this : 
‘cage as to the amotint which “should be ` 
deducted from tlie total income , for the '. 
“purpose of arriving at the income assess- 
‘able to super-tax. Section 55 of the 
Income Tax Actprovides for them position 


of super-tax in any year at the rates `- 


laid down for that year by Act ofthe 
Indian Legislature The super-tax for 
the year in question is laid down in the 
Indian Finance Act, 1922, Schedule LIT, 
Part 2. The effect of; the latter enact- 
ment is that in the case of every in- 
dividual super-tax shall be payable on 
the excess over Rs 50,000 of total income 
whereas in the case of every Hindu 
undivided family itis payable only on 
the exceas over Rs 75,000 of total income. 
The assessee was assessed tc Super-tax 
as anundrvidual He claims that his ın- 
come 18 that of a Hindu undivided family 


„and that the larger exemption should be 


made, He admits that his estate is an 
impartible Raj ‘and that the collateral 
members of his family: have their sepa- 
rate property, but he contends that he 
and his three sons constitute a Hindu 
undivided’family and.that thei income 1s 
that of the joint family. Once it'is ad- 
mitted that the estate is impartible, 
and this is the only evidence we have- 
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members of the joint family have none 
.of the mghts of co-parcenership except 
a right of succession by survivorship 
limited by the rule of impartibility which 
allows only one member at a time to 
hold. -They cannot demand partition or 
assert any right to any individual share 
in the estate nor can they restrain aliens- 
tion The intome of the estate is that 
of the incumbent for the time being, nor 
'doés the fact “that he is bound to main- 
tüin hir ons entitle "him to treat the “in 
come as that of the undivided family. 
Tt is' essentially his income and I go 
hold. The Finance Act contemplates the 
larger deduction for purposes of super- 
tax only ina case where the income is 
that of the undivided family in which 
they are all jointly interested and not 
in the case of an impartible estate where 
the income is the sole property of the 
holder for the time being In my 
opinion the Income Tax ‘Commissioner 
“was right in assessing super-tax upon the 
‘excess over Rs 50, of total income. 


Theré will be the same order as to costs” 


asin the previous case. We assess the 
: hearing fee at Rs 80. : 
. Foster, g.—1 agree 

K. 8, D. Order accordingiy. 


RANGOON HIGH COURT. 
Crvin Reviston No’ 153 or 1923. 
December 17, 1923 
Present'—Mi. Justice Young. 

RASU-—PLAINTIFF—A.PPBLLANT : 
veT8US 
KATTARA—DRPENDANT—RESPONDENT. 

Evidence Act (I of 1872), sa 102, 108—Burden of 
proof—Sale on credit or for cash —Cwil Procedure 
Code (Act V of 1008), 8 115—Revuion— Provinon 
,of law dwregarded : 
Where the selle: of goods avere their sale for 
credit and the buyer pleads that he bought them 
for cash, tho onus of pioving payment 18 on the 
Jatter ^ 
^ Where a Court has applied ita mind to the law 
and decides wiongly; there is no ground for revision 
, but where 16 d some provision of law. and 
bas not applied its mind to that provision, there 18 
ground for revision, ` 
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"his mind to the 


\ 


Revision against’ the decree of the 
District Court, Yametpin, in Civil Appeal : 
No. 33 ‘of 1923. rg Wk 
.Mr P S Char, for the Appellant. : 
"Mr. Hay, for the Respondent DN 

JUDGMENT.—In this revision case 


‘the plaintiff pleaded that he had sold, ' 
The defendant . ' 


certain cattle on credit. 
replied that:he had bought them for 
cash, The learned Judges in the Oourts 
below placed the’ onus on the plaintiff 
to prove that he had sold them for credit. 
The plaintiff contended ‘that the onus 
was wrongly placed. In this, I think, he 
was correct. The plaintiff pleaded the 
sale and no payment. The defendant 
replied’ pleadin g payment. The onus, 
therefore, was on him ; ' i 
The next question is to consider 
whether I can take cognizance of this 
fact ın revision. ` 7 . X 
The learned Judge certainly applied 
uestion but came to 8 
wrong decision. He considered the case 
iell under section 102 of the Evidence 
Act, Itis contended that section 103 is 
the more specific section, more particu- 
larly applicable, and that this provision 
of law would have been of valuable assist- 
ance if hé had applied his mind to it. 
In Zeya v. Mi On Kra Zan (1) it was 


* held that where a Court has applied 


itg mind to the law and decides wrongly, 
then there is no ground ‘for ‘revision, 
but, where it disregards some provision 
of law and has not applied its mind to 
that provision, then there is ground for 


' revision. In my opinion, the learned 


Judge failed to apply his mind to sec- 
tion 108, and I think there 1s' ground 
fo. revision” The deciee must be set 
aside and the casó must be remanded 
for a new tral. Costetwo gold mohurs: 
aks D. ` : "Case remanded, ~ 


(1) 2 L. B. R. 333 at p, 30. 
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,. ALLAHABAD HIGH COURT. 

Lstrgrs PATHNT Ra YE 129 or 1922 
, 1924. ` : 

Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Piggott. v 
HANUMAN 
PLAINTIFPS—APPBLLANTS |, 


" versus 
RAGHUNATH PRABAD--DRFENDANT 
i — RESPONDENT. TS 


perty to a public agim, “aga private right, i8 
inot from the of the owner of that pro- 


perty to uss-the highway itself as ona of the ' 


of access amounts to special damage to found a 
the infringement., 

. 659, col, 2, p 680, coL 1] ° T 
Lyon v Fishmonger's Co, (1817) 468 L `J. Oh 68 
"nn 80, I App Cas 662, 35 L T 569, 25 W.R. 
165, Ram- Chandra v ‘Jott Parshad, 8 Ind Cas 


808, 8A L. J- 19; 33 A 287, Bhawan Singh v.. 


Narotam Singh, 2? Ind. Oas 365,31 444, 6 A. Li 
rE eter ee i 


., Letters Patent Appeal 
judgment of Mr. Justice. Gokul Prasad, 
dated the 14th July 1922. 


Messrs. B. K. Mukerji and P: L. Banerji,’ 


for the Appellants. 
- Dr. K. N. Katju, for the Respondent. 


JUDGMENT.—This appeal arises 
out of a suit in which the plaintiffs asked 
that a certain portion of a recently con- 
structed building which had been put 
up by the defendant might be removed 
inasmuch as it was interfering with a 
right of way which the plaintiffs had in 
respect of the houses ‘they occupy. 
Shortly their case was that for a period ' 
of over 40 years they had ,been ac- 
customed to travel by foot, with ekkas 
and carts over what is marked u 
‘map before us as “public way BBBB”. 
They traced the origin of this public. 
way by saying that at one remote period 
round about 1864 the land was coyered 
with houses which at some date not 
specifically stated fell down and that for 
a very long period of time there were 
marks of where the houses had been and 
portions of the ruined houses, that there 
arose a practice of passing over the site 
of the ruined houses and that for a 
period longer than is necessary to obtain: 
A prescriptive ri 


foot possengers had uniformly, openly: 
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HANUMAN PRASADIV. RAGHUNATH PRASAD, © 2.7 LI) a ull Tooo 
- and ‘without ‘interruption: passed to- the 
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against the ` 


n the” 


'it is to 
` Fushmonger's Co.:(1). Lord Selborne said 


"p 
ater 
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houses lying to the east along this defin- 
ed route. Recently the defendant having 
purchased the land has erected build- 
ings upon ıt. The particular. building 


-which ia said to interfere with the right 


of way is. the smaller southern’ rec- 
tangular building. According to the map 
it completely blocks out the old route 
and a new road appears to the south 
and,is indicated by letters, YY, but 
the -plaintiffs’ complaint is that YY is 
only 4' 11" in width whereas the previous 
publio way, was more than 6’ 7" wide. 

he lower Appellate, Court accepted the 
contention of thé plaintiffs that the 
building of .the smaller southern rec- 
tangular portion of the house was an 


„infringement of the right of way which 


they had acquired and . though, the - 
pleadings indicated a private right. of 
Mom the discussion in the Courts seemed | 
to have opened out until this right;of > 
way was being talked of as a pnbho 
right of way. To‘our mind the, matter ' 


,is not one of great practical importance 


because what the plaintiff are com- 
plaining of is the particular damage which 
they now suffer inasmuch as whereas for- 


' merly -they were able to drive ekkas and 
‘carts right up to their houses they ara 


now compelled to leave those ekkas and 
carts some 400 or more yards away from’ 
their house.’ It has, been contended by 
Dr. Katju that this action is not comper 
tent to be brought by the plaintiffs ` 
because they havenot suffered a particular 


‘damage over and above that which 


other 


her people have suffered: but.that is 
not 


uite: a complete statement of the 
law because although the plaintiffs must 
show a particular damage it is clear 
that a private right of this kind has 
been recognised as being -particular 
damage in the-case of individual mem- 
bers who. have enjoyed access to the, 
highway from adjoining property and if 
authority were needed for that age 
found in the case of Lyon `v, 


after referring to several’ authorities. 

“Those authorities 1ecognise such. a 

right of immediate access froni private 
L. T, 500, 25 W. R 102,, 


fto dug 4 


t ekkas and: carta and. MORSU 46 L, J. Oh. 88 at p, 80; 1 App. ‚Ons, 
D 4 gra Y PERI. 
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‘property to & publié highway, i asa private 
"right, distinct from the right of the owner 


- of that property to use the highway itself 
' as one of the publie" 
plaintiffs in this case can be regarded, 


Therefore, the 


.in two capacities, one as ordinary mem- 


cv bers‘ of the public in relation to this 


` private right 


“road and, secondly, as having a eed 
‘ght in it by virtue of the Tong ue 
In our.opinion the decision of the le 


: certainly not in pontormity with the case 
'of Ram Chandra v Jott Parshad (2) nor 
"with the case of Bhawan Singh v 


"Narotam Singh (3) and the decision of Í 


“this Court in the unreported case of 
"Mahpal Singh v Manwa and Janka 
[Letters Patent Appeal No 35 of 1914 
e dated the 7th of November 1914] This 


dign of the learned Judge of this 


""Oourt'arid restore that of the lower Appel- ` 


late Court, but we stay execution for 
‘three’ months if within that period the 
defendant is able tô provide a way by : 
deepening YY to the south which will 
permit of an uninterrupted ‘access. We 


think that this is a casein which the ' 
` ‘defendant 


should confer with the 
‘Municipality and if the defendant can 
within three months produce before us 
"an alternative scheme which will do away 
' with the necessity ot cutting their smaller 
"building in half as will be the con- 
sequence of the order of the lower 
‘Appellate Court we will ‘vary our order 
‘by embodying such scheme in our decree.’ 
fn our opinion all that’ would be neces- 
“gary would be 
-obtain the consent of the ‘M 
to a passage 6’ 7" passin 
southern’ part of the smaller buildmg 
and proceeding northway until it joins 
the public: way BBBB We have very 
‘toughly in black lead pencil: indicated’ 
. the sort of pathway that we mean but 
‘thé object of the defendant's obtaining 
the. help of the Municipality 18 that there 
may not hereafter come forward some 
owner of land lying to the eastward of 
the smaller building who will contend 
that the road is an invasion of his 


- (2) 8 Ind, Cas 808, 8 A. L J. 19,33 A. 287, ' 
~* (8) 2 Ind, One, 305; 31 A. £11, GA, Li J. 499, 
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ed will be decided later. 
Judge of‘this Court cannot stand It is ` | 


. is"a,case in which we set aside the ' 


EI 


for: the D Ea e ni 
overpay ; 
the 


On this point we must _ 


; per 


x: i 


havo ` proper assuranced, ‘Our ' decision, 
therefore, to-day is that. we- 'restoré ‘ the 
judgment of the . lower Appellate Court ' 
subject to our embodying in the decree. 


“an alternative arrangement within three ^ , 


months if such altérnative arrangement 
can.be arrived at, -The period of three 
months is not to be extended unless for” 
good cause shown. - The question of costs ` 


oN. E. , Order ik a j 


RANGOON HIGH COURT: 
First CIVIL Appear. No. 61 oF 1923. 
February 11, 1924. 
Present.—Mr.. Justice "Lentaigne- and | 
Mr Justice Carr. 

T. D. FOSTER AND orisms--Daempawre 

—APPELLANTS 
VETSUS E T 
-R.M.A.L OHETTY: Freu Pratike 


— RESPONDENT, 
on -Act (IX of 1872, & 50—Payment— 


a cieditor does not agree to appropriate, and 

apply a payment according’to‘the tor's specific 

ang hes should reject the payment at ance, 

AM he is bound to apply "1t as directed 

This ‘will be so even if he were to tell the, debtor 

at the time of pavment that, he‘ will not ui 
3t 1n-accordance with the latter's s daeotlons 


p. “Oas 115; 47 L. 


6 H L C 672, 10 E. R 1499, LT S 
Jur. (N 8) 803, GW.R £83, hitaried 


First appeal from the District ‘Court, 
Amherst, in Oivil Régular 'No. 2136 
of 1922 

Mr. Villa (with him: Messrs. Bay: and 
Jeejeebhoy), for the Ap ellants. : 

Mr. Chart, for the- ndent. ' 

JUDGMENT, : ie 

/Lentaigne, J.—I would hold that 
on the'.0th May 1922 when Dayalal 
handed the cheque for Re, 6,000 to the 
plaintiff ' Chetty, he gave the ‘Chetty ~ a 
oe chrection that “the -próceeds ;of 
that cheque should be paid to thé PEO- 
missory- -note ın suit. 

It is admitted that the Chetty realiéed 
the proceeds of this PAN on the’ s 


cols 1&2] 


1 Daven: Queen, (1877),3 A 
JP‘O NAM 'L and.Cro} 


1 
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May, and I would Hold ‘that payment 
by cheque, which was only conditional 
on the 9th, bécame an absolute payment 
on the 18th May when the proceeds were' 
obtained The Ohetty states that he 
then credited the Rs 6,000 to Dayalal's 
account inorder io keep it in suspense’ 
until he could see Dayalal I will’ dis-° 
cuss’ below the -legal question whether 
he was legally entitled to take. that 
course, : ae 

The Ohetty has then stated, and the 
District Judge has found as a fact, that 
on the 22nd May an arrangement was 
come: to between-the Chetty and Dayalal 
that the Rs. 6,000 should be appropriat- 
ed to certain earlier- promissory-notes ' 
and that only Rs. 750 and Rs. 120 should 
be credited to the promissory-note in suit. 
The, District Judge has also found as a 
fact that the- Chetty had entered the ^ 
amount in the süspense' account with ' 
the object of pérsuading: Dayalal:to alter 
the | previous" appropriation to that 
recorded in - the accounts on the 
29nd May'and that’ he succeeded in 
persuading Dayalal to do so Having, 
regard to"the fact that Dayalal admits 
that he signed Exhibit B, showing that - 
he had received the other promissory- 
notes from the Chetty on the 22nd May, 
I would agree with these findings of fact 
as'to what occurred on the 22nd May, 
‘but, in my opinion, these facts will not’ 
affect the legal position as existing on 
the 18th May "^ > 

I think that a question arises whethdr 
Dayalal was really acting in part as the’ 
agent’ of Foster: when he made the pay-- 
ment on the 9th May,-but for’ the pur- 
poses of ‘argument I will‘ firat assume 
that Dayalal was not acting’ as agent . 
for anybody -and that he ‘was merely ' 
paying a debt due by-himself and others. 
On this assumption’ he was a -debtor 
paying a debt by a cheque which was 
a conditional” payment and when .mak- 


-_ ing such’ payment He gave a direction, 


as tó-the appropriation of that payment 
which: becamé an absolute payment on 
the 18th May ata time when the said 
direction still remained uncancelled. It 
appears to me that there is no question 
that the Chetty on the 9th May, accepted 
this'conditional payment by cheque, and 
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itis clear that'he did not'repudiate such". 
acceptance at any time up to the date of" ` 

his receiving the actual cash amount. 
In my opinion it was the duty of the’ 
Ohetty creditor’ to'obey the ‘direction as 
to appropriation when he received the 


cash or-proceeds'on the 18th May,tand”' 


that the provision at the end of section: 


‘59 of the Indian Contract Act, 1879: 


would have applied and was mandatory 


, to the effect that the payment “must be ' 


applied accordingly” If then the Chetty 

had done what he was bound by law to!: 
do, he would on the, 18th May have made . 
an entry of satisfaction to the extent of’ 


Rs. 6,000 in respect of the promissory- 


note in suit In that case there would be - 
no-question that both Foster and Datta, 
as well as the other,-appellants, would 
have ceased to be liable to the 'Chetty-for 
more than the small balance of Rs. 120 
by reason ‘of the increase of the total debt: 


Xo the extent of.the one month's interest ». 


of Rs 120 then due. I think that the 
appellants were entitled to that benefit: 
from_ this payment, whether the Chetty 
did his duty or not, and I do-.not - 
think” that the Chetty can alter that 
posijion by committing a breach of: 
duty If it ıs held; as Tihwk it must 
be, that Foster and Datta were released 
from liability to the extent of Rs 6,000. 
on the-18th May 1922, I do not see: 
how any “agreement come to between 
Dayalal and the:Ohetty on the 22nd 
Mey, could alter that position and revive 
a ‘liability which “had been pro tanto. 
extinguished -I think that it. would be; 
necessary to get Foster and’ Datta, ‘as.. 
well as ‘the other appellants, to join in'. 
the agreement reviving that lability for 
the- portion of thé debt which had been” 
extinguished ; oe 
Though I am satisfied thatthe above 
propositions are correct statements of ^ 
the law applicable to: the facta of this’ 
case, I have been unable to find any. 
authorities on cases exactly parallel.to'- 
this case, and it was admitted at the 
Bar that the Advocates concerned’ had 
been unable to obtain any authority in’ 
point. .On behalf of the respondent it 
was contended that so long as the 
Chetty did not act on the direction,-if 
any, received on the 9th May, it wag 
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open to, him to keep the mioney in a” 


'&umpense account and subsequently to 
"get the debtor to cancel the appropria- 
'.tion. My answer to this argument is 
' that, in my opinion, the Chetty was not 
entitled to, keep the money in a sus- 
ense account for a single hour, because 
e had received and accepted the cheque 
and, the money with a specific direction 
which by law he was bound to carry 
out Section 59 of the Indian Contract 
Act is specific and mandatory to the 
‘effect that the payment must be applied 
accordingly, and a failure to carry out 
that statutory provision for a single 
day or a single hour was illegal and a 
breach of duty The section does 
authorise a creditor to refuse to receive 
a payment, ifhe does not agree to the 
specific direction as to the appropriation 
thereof; but, in my opinion, it is clear 
that such election must be made at 
once, and if he does not at once reject 
ihe payment, itis too late for him to 
contend that he has not received a 
payment,legally appropriated to the 
particular debt. Once he recetves the 
payment, the question arises with what 
intention did the debtor make the pay- 
ment? For example, it has been held 
by their Lordships of the Privy Council 
in Davenport v. Queen-Empress (1), that 
in a case where &:tengnt, who had in- 
curred a forfeiture, tendered a sum for 
rent which the- landlord nominally re- 
fused to accept as rent but did in fact 
keep under protest, stating that he was 
receiving it conditionally and without 
rejudice tothe right to deal with the 
land as forfeited, the landlord was 
taking a course he was not entitled to 
take, and had thereby waived the for- 
feiture. The same polit had previously 
heen decided by the House of Lords 
in the case of Croft v. Lumley (2), 
where the landlord told the tenant at 
the time of payment that he 1efused 
tornêcept the money as rent but that 
he, took it solely as compensation for 
the use of the land. Oo uently, it 
would seem that even if the Chetty had 


‘ (1877) 3 App Cas, 115, 47L J P C 8; 37 L. 
T. 7 B 


. (9) (1858) 8H. L O 072, 10 E R 1450, 27 L, J: 
Q B 391; 4 Jur, (x. s) 803, 6 W. R 523, 
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other notes, it 


peu 


So awk a 


told Dayalal on the 9th May that he” 


refused to comply. with his direction | 
to apply the cheque to the note in suit 
and that he intended to apply it to ' 
would not have justified’, : 
him in keeping the cheque in contra- | 
vention of Dayalal’s direction, and his} 
only proper course would have been to ' 
feturn' the cheque then and there to 
Dayalal A fortior: the Ohetty after. 
apparently accepting the cheque without , 
protest on the 9th May, was not entitled 
to disregard the direction on the 18th 
May when he received the cash. These 
two authorities and other decisions to 
which I have referred bear out the con- : 
struction which I have placed on section 
59 of the Indian Contract Act, 1872. 
That being so it seems clear that the 
note would have been satisfied and dis- 
charged pro tanto on the receipt of such 
payment; and such wasin fact the in- , 
tention of Dayalal on the 9th and there ^ 


‘is no evidence that he had any change : 


of intention before the 22nd May, and, 
moreover, it is not suggested that" he 
had any communication with the Chetty 
between 9th and l7th May. Once it is 
clear that the note was satisfied and 
discharged pro tanto, on the 18th May, ' 
it seems ‘an obvious proposition that , 
the satisfiéd portion could not be revived 
without the consent of the five obligors, 
assuming even that a revival with their 
consent would not have been a breach of 
the stamp law. 

.'For the above reasons I would hold 
that the  promissory-note in suit was 
satisfied by the two payments discussed 
above .except as regards a small balance ' 
of Rs. 412-0 due for interest which has 
not been referred to in the argument 
and is too small to justify a decree 
when it can more conveniently be | 
deducted from the cost to be awarded. 
. I, therefore, set aside the decree of the 
District Court and direct that the suit 
as against all defendants be dismissed, 
but that the plaintiff Chetty shall pay : 
the costs in both Courts to the appel- ` 
lante, Foster and Datta, less Rs 4-12-0 
to be deducted therefrom as the balance 
of interest, z 

Carr, J,—I concur. 
. B.D, Decree set aside, 
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RAJANI KANTA BAHA V, RAJENDRA KUMAR BOSE. : 


," CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE DzonER No. 113 
or 1923. 

April 17, 1924. 
Present —Sir celot Banderson, Kr., 
Chief Justice, and Mr. Justice 
. Ohakravarti 
RAJANI KANTA. SAHA AND ANOTHBR— 
DEFBNDANTE—AÀPPBLLANTS + 


versus - 
RAJENDRA KUMAR BOSE—PrAINTIFR 
AND OTHBRS—DBEFENDANTS— RESPONDENTS 
Cwil Procedure Code (Act V of 1908), O XLI, 
r £8—Specrfic provisions meeting necessities of case 
—Remand, whether should be made—Practice 
, Where the Code of (wil Procedure contams 
specific provisions which would meet the neces- 
sities of the case in question the OCouit should not 
exercise ita powers of remand [p 664, col 1] 
Abdul Karim Abu Ahmad Khan Ghammar, v 
The Allahabad Bank, Ltd, 41 Ind. Cas 598, 44 
O 929, 210 W N 877, 200. L J 49 (F B), 
followed 
Prosunna Chandra Okattopadhya v. Boidya Nath 
ue 58 Ind Cas 516, 24 C W.N 708, 31 0. L. 
J. 300, referred to ' ; * 


Appeal against the decree of the Second 
Additional District Judge, Dacca, dated 
‘the 14th of July 1922, reversing that of 
the Munsif, Fourth Court at Munshigun], 
dated the 27th of January 1921. 

Babu: Heramba Chandra Guha, for the 
Appellants , 

Babus Sarat Chandra Roy Choudhury 
and Heralal Chuckerbutty, for the Re- 


spondents. : 
JUDGMENT. 

Sanderson, C. J.—This is an 
appeal .by defendants "Nos. 1 and 2 
from a judgment of the Becond Addi- 
tional District Judge of Dacca, dated 
the 14th of July, 1922. 

The judgment of the lower Appellate 
Court dealt with two Suits Nos. 305 and 
321." The plaintiff alleged that the first 
and the second defendants had by erec- 
tion of a building encroached beyond the 
land which the’ plaintiff, had settled 
with them. ~ , 

It appears that the defendants had 
a building in the Srinagar Basar, that 
the building was blown down in the 
Oyclone of 1919. Thereupon, defendants 
Nos. 1 and 2 erected a new building 
and it is in ect of this building 
that the paia iff alleged the encroach- 
ment, and two suits were brought and, 


it was alleged that two plots . of land ` 
belonging to the plaintiff had been 


„encroached upon. 


Suit No. 305 referred to the alleged 
encroachment on the West, and suit 
No. 321 related to the alleged encroach- : 
ment on the South and the Hast. ` 
, The learned Munsif who tried three 
suits dismissed Suit No. 305 altogether. 
Suit No. 321 was decreed in part. The 
learned Munsif made a decree that the 

laintiff8 alleged title to the extont of 

alf a cubit of land in breadth lyi 

along the length of defendants’ hut an 
to the East thereof should be declared 
and established: and, he made a further 
order granting a permanent injunction 
against the defendants restraining them 
from using Jhaps horizontally to their 
shop in the east side 

When the appeal was before the lower 
Appellate Court, the learned Additional 
District Judge referred to the fact that 
‘the defendants admitted an encroach- 
ment to some extent, but on what part,’ 
whether 16 was onthe North or South, 
East or West, was not clear and, 
apparently he was not satisfied with 
the decision ofthe Trial Court. He was 
not’ satisfied where the encroachment 
was or to what area the encroachment 
extended. and, he came to the conclu- 
sion that the only satisfactory way of 
dealing with the case was to remand it 
to the lower Court for further trial 
after local enquiry The result was that 
he-made that order and remanded both 
the suits to the lower Court for further 
trial after local enquiry. "n 


T. The learned Vakil for the defendan 
appellante, argued that the learned 
Judge had no jurisdiction to make that, 
order. or, that at all events under the 
cireumsteünces of this case he ought not 
to have made that order 

On the other hand, the learned Vakil 
for the respondent relied upon the deci- 
sión of a Full Bench of, this Court 
in the case of Abdul Karwn Abu Ahmed 
Khan Ghaznavi v. The Allahabad Bank. 
Ltd., (1), and argued that sihe learned 
Judge’ had jurisdiction. I content 


(1) 41 Ind Cas 508, 410 920, 210 W.N 877, 
990 L.J 49(F B). — — 
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myself by referring to a, passage in my 
judgment in that case which is to he 
found at page 936* It runs as follows 
“The question whether it is necessary 
for the ends of justice to exercise such 
powers of remand must depend , upon 
the circumstances of each particular 
case and in exercising such jurisdiction 
the ‘Court must, no doubt, be careful to 
see that its decision 1s based on general 
legal principles and subject.to the rule 
that, if the Code does contain specific 
provisions which would meet the neces- 
sities of the case in question, such pro- 
visions should be followed and the in- 
herent jurisdiction should not be invok- 
ed". Assuming for the sake of argu- 
ment, though 1 do not decide it, that 
the learned Judge had. jurisdiction “in 
this case to make the orderof remand, 
in my judgment he ought nót to have 
made it, because the Code contains 
specific provisions which would meet the 
necessities of the case It is not dis- 
puted by the learned Vakil for the 
respondent that the léarned Judge could 
have made an order that an independent 
Surveyor should proceed to the "locus 
in quo", make measurements and give his 
evidence before the lower Appellate 
Court, having regard to the difficulty 
in which the learned Judge found him- 
self That: order might have been made 
under O. XLI, r. 27 (b) of the Code, 
and in my judgment that was, the 
course which the learned Judge ought 
to have followed in this case and that 
course would have met the neceseities 
of this ease, Consequently, the learned 
Judge, even if^he had jurisdiction to 
order a remand should . not, in my 
opinion, have made use of it. 


During the course of the argument 
my learned brother drew attention to 
the case of Prosunna Chandra Chatto- 
padhya v Bowya Nath Mistry (2), where 
a course similar to that which I ‘have 
indicated was directed by the learned 
Judges who heard the appeal. ` 

The result, therefore, in my judgment 
is that the judgment and the order of 


af? 56 Ind Oas, 516, 24 O. W. N 703, 310 L J. 
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the learned Additional District, Judge 
80 far as directed a remand must be 
set aside. : 

It appears that the order of the learned 
Additional Distiie Judge has” been 
carried out, and that a Civil Court 
Commissioner was appointed by the 
Trial Court to carry out the directions’ 
of the lower Appellate Oourt and that 


he has in fact made reporte. Thelearned - 


Vakil who appeared for the appellants 
has a 
agreed that the reports should be sub- 
mitted to the lower Appellate Court 
instead of tothe learned Munsif's Court, 


so that the learned Judgein the lower . 


Appellate Court may have the advan- 


tage of the reports of the Civil Court- 


Commissioner and may, if necessary, 
take the evidence of the Commissioner 
in his own Court to enable him to 
pronounce judgment on the appeal, 
' The learned Judge in the lower 
Appellate Court dealt with the question 
of the permanent injunction restraining 
the defendants from erecting the jhaps. 
He came to the conclusion that the defend- 
ants had failed to prove any custom 


entitling them to erect and use the yhaps' 


in the manner contended for by the 
defendants.’ Upon that point his judg- 
ment must stand. Butifthe defendants 


Nos 1 and 2 can succeed in showing 


that the jhaps do not project at any 
time beyond the boundaries of theland 
settled with the defendants, then, of 
course, the injunction will be set aside. 
That will be a matter which the lower 
Appellate Court will consider. 


In the circumstances of this case each. 


party will pay his or their own costa 
of this padan 
in the diseretion of the lower Appellate 


Court. 
Chakravarty, J.—1 agree. j 
K. 8. D. Order accordingly. 


eed, and if I may say sọ, wisely: 


All other costs will be ~ 


|] 
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FULL BENCH. 
Orvin Rerrrencs No. 12 or 1923. 
March 10, 1924. i 
Present'—Sir Sydney Robinson, KT., 
Chief Justice, Mr, Justice Heald and 
Mr Justice Beasley. . 
STEEL BROTHERS, & COMPANY, 
LiMITBD—ÀPPLIOANT, 

+ Versus 
EMPEROR—Opposira PARTY. 
Income Toa Act (XI of 1099), «s 2 (15), If, 16, 
65—Undrnded — profits —Bonus rea—Income, 


p or gain ' 
Where a Limited Company in order to incie&se 
i$ capital allots ' its undivided ‘profits to Its 
shgie-holdeis in the foim of fully paid up bonus 
shares, and no amount is taken from the Company 
or received by the share-holdeis, the acceptance 
of the allotted shares by the shmae-holders 1s not 
an acceptance of an income, profit or. gain within 
the meaning of the Income Tax Act [p. 077, col 2, 
p. 078, col. 1) nha 


REFERENCE.—This was 8 refer - 
enoe to the High Court ‘made on the 
Tth December 1923 by the Commissioner 
of Ineome-tar Burma, (J. C. Mackenzie, 
Esquire, Ml a, 1.0.8); the question 
referred being, : VS à 

‘Did the transactions evidenced by the’ 
resolutions passed by the Indo-Burme. 
Petroleum Company, Limited, dated 19th 
July 1921 and 10th October 1921 res- 
pectively, by the returns of allotment 
dated 27th July 192] and 25th October 
1921, and by the contracts dated 23rd 
July and 10th October 1921, involve, 
the receipt by Messrs. Steels of any. 
income, profits or, gaing within tho mean- 
ing of section, 2, sub-section 15, sec- 
tion 18 and section 12 of the Indian 

. Income Tax Act, 1922, and consequent- 
ly liable to super-tax} under section 55 ?" 

The learned Commissioner's opinion 
on the question referred to as required 
by section 66 of thé Income Tax Act is^ 
reported below.— , " 

"In the case in point the sum, of. 
Rs. 501 lakhs capitalized was profite in’. 
the hands of the Indo-Burma Petroleum” 
Company, Limited, and they had paid , 
income-tax on it The sum was taken, 
out of profits current and accumulated, : 
a bonus was voted to the share-holdera, 
and the money, was appropriated, to the 
payment for new shares issued 1n satis- 
faction of the bonus. The bonus shares 


` 
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. of the bonus 


Dt 


, 


received’ by Mesers. Bteels were issued’ 
in respect of an actual sum of Rs. 28} 
lakhs. Prima facie, ın receiving these 
shares, which were saleable and’ were 
certainly worth their faco value, Messrs: 
Steels certainly received money’s worth. 
As will be shown below this was the 
opinion both of the Company at home 
and of their representatives in Rangoon. 
The letter dated January 1923 from 
Messrs Allan, Charlesworth & Co 

show that Mesars. Steels base their claim 
that the sum of Rs. 28i lakhs, bemg 
the value of the bonus shares, 18 not 
liable to super-tax, on the House of 
Lords’ decision in the case of Commis- 
dioners of Inland Revente‘ v. Blott 
(1) In that case Lords Haldag, Finlay 
and Cave (Lords Dunnedin ‘aff Summer 
dissenting) held that in t! cireum- 
stances’ of that case the’ bonus shares 
received by John Blott were of the' 
nature of an accretion to capital and 
that the -recipient had not received any- 
thing that ,could be classed as income 

The decision in Commuisstoners of Inland’ 
Revenue v Blott (1) followed a pre- 
yious House of Lords' decision in Bouch“. 
v. GSproud (2Y A Privy Council 

decimon in Swan Brewery Co. v.” 
Kang (3) was’ differed from; but as will 

be noted: below, there 18 considerable 

doubt as to how far the majority Lords 

in Commesioners of Inland Revenue 

v Blott (1) were aware that they were 

overruling the principles laid down ‘in 

Swan Brewery Co. v King (3) 

My opinion is that the decision in 
Commissioners of Inland Revenue v 
Blott (1) does not apply, that 
furthermore if the reasoning of the 
majority Lords in Commisnoners of 
Inland Revenue v Blott (1) be analysed it 
will be found to, be fallacious, and that 
the present case 18 governed by the 
Privy Council ruling in Swan Brewery 
200v. King (3), and that Messrs, ' 
toels are’ hable to pay super-tax on the ` 
la being the value 
ares received from the 


a) OYE) A Ol, 9L J K B 
L% ON. tag 642, nT L R K B 1088, 195 

48) (1887) ; A ERAN 
TOW R SH pedum 037, 57 Le 

3) (1914) : P, 01x. : 
af ap T. L. R, 10% : ; 10 L T, 
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Indo-Burma Petroleum Company Limit- 

ed. 


i Hi 

The arguments against the applica- 
' tion of the itle followed in Com- 
missioners of Inland Revenue v. 
: Blott (1) to the present case, which are 
stated at greater length below, may be 
summarızed as follows :— ; 

(a) The language of the taxing sec- 
tion involved in Commissioners of Inland 
‘Revenue v. Blott (Ih is different to 
that of the section involved in the present 
reference. ; RP 

(b) The relations existing between 
Messrs. Steels and the Indo-Burma Pet- 
roleum Company, Limited, make the 
circumstances of the present case 80 
completely different from the circum- 
stances in respect of which the decision 
of. the majority Lords in Commissioners 
of Inland Revenue v. Blott (1) was 
specifically given that that decision does 
not apply. 

(e) Po circumstances attending the 
declaration of the bonus and the issue 
of the shares, and in particular the fact 
that Messrs. Steels by crediting the 
bonus shares to profits and loss and 
subsequently by taking them into con- 
sideration in distributing a dividend 
have treated the value of the bonus 
shares as income, differentiate the case 
entirely from Commissioners of Inland 
Revenue v. Blott (1). d 

(d) The reasoning of the majority 


' Lords in Commissioners of Inland Reve-. 


nue v Blot (1) is fallacious. If 
the facts are analysed it will be seen 
that in the present case Messrs Steels 
in receiving the bonus shares have re- 
ceived a profit or gain and that they 
are liable to pay income-tax on their 
value. ; 

œ) A necessary step towards the issue 
of the bonus shares 1s the distribution, 


by imputation, to each share-holder of, 


his proportional share of the amount 
capitahzed. This involves the receipt by 
him of a profit or gain, which is liable 
to Buper-tax. There is no justification 
for di ing this- necessary step. 

Even if there were, in the case 
of an individual share-holder, justifica- 
tion for disregarding this necessary step, 
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there is none where the reciplent share- 
holder is a juridical person like a Limited 
Company. k i 
III (t) , 

The. fret 
there is a difference between the United 
Kingdom Act and the Indian, Income 
Tar Act, 1922, in the wording of the 
relevant portion of the taxing sections.’ 
The charging section of the English: 
Act (section 66 of Finance (1909-10} Act 
1910, as reproduced later] imposes super- 
tax ‘nm respect of the income of any 
individual, the total of which from all 
sources exceeds’ a certain sum. In the. 
Indian Income Tax Act, 1922, the charge- 
ing section (section 55) imposes an ad- 
ditional duty, (16. super-tax) in respect 
of the total income of the previous 


point to be noticed is‘ that. 


year of any individual, unregistered firm, : 


Hindu undivided family or Company. 
Section 2 (15) defines “total income” 
as the total amount of income, profits, 
and gains from all sources to which this 
Act applies. | 

The Indian super-tax is charged with 
reference to an assessee's ‘income, profits 
and gains,’ whereas in the United King- 
dom super-tax is charged in respect of 
the income of an individual. The scope 
of the taxing section in, the Indian Act 
is wider than that of the English Act. 


r 


; (b) 

Even if it were conceded that the 
principles laid down by the majority of 
the Lords in Commisnaners of Inland 
Revenue v. Blott (1) were right as applied 
to the circumstances in that particular 


case, the present case differs so much in', 


essentials from Commissioners of Inland 
Revenue v. Blott (1) that these principles 
cannot be held to apply. Of the five 


noble Lords who gave judgments in' 
Commissioners of Inland Revenue v. Blott . 
unnedin ‘and Sumner)” 


(1) two (Lords 
were completely against Blott’s; and three 
(Lords Haldane, Finlayand Cave) decided 
in his favour. 

When the individual judgments of 


the majority Lords are scrutinised in: 
detail it becomes clear that the judgment 
as a whole has no reference to a case, 


like the case in point. 


1 For it is clear ` 
throughout that John „Blott was merely ' 


Ti 
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ań ordinary" share-holdér, an individual 


who happens to own certain shares in a - 


particular Company. He had'no controll- 
ing interest in tht Company. On -the 
other hand Messrs Steels own half the 
shares in the Indo-Burma Petroleum. 
Company, Limited,, the other half being 
owned by another Limited Odmpany, 
' Messrs Jamals. These two , Limited 


Companies had between them the ap-' 


pointment of the Directorate of the Indo- 
Burma Petroleum Company ; 

The following passages from the 
judgments may be cited.as showing 
that the majority of the Lords in Com- 
misssoners of Inland Revenue v. Blott (1) 
had in mind, in arriving at their deci- 
sions, circumstances entirely different 
from those in the present case. ~ 

Lord Haldane states (vide 
Volume II, Appeal Cases, 1921) — 

‘A sbare-holder is'not entitled to claim 
that the Oompany should apply its un- 
divided profits in payment to him 
dividend, Whether it must do so or not 

.is, matter of internal management to be, 
decided b 
holders’. ` ` ; 

Lower down (page 184, ibid)he states:— 

Tt is by no means certain that the 
majority in such a general meeting 
would’ consist of persons liable to super- 
tax and assembling to devise ame 


of escaping it i The 


majority may on any occasion consist of 


persons whoescape from super-tax because 
their incomes, even with the additions 
to be derived from the distribution by, 
the company, are below the level'required 
for the tax ' i 
Lord Finlay discussing the case of 
Commissioners of Inland Revenue v. Blott 
(1) states (page 194, 1bid) :— ' i 
‘No option was left to any particular 
share-holder. He was compelled by the 
action of the 
-ence shares, 


Lord Cave explicitly states :— ' -> 
‘I think it right to add that if in the 


present cass [asin Bouch v. Sproud (2)]- 
an option had been given to the share-. 


holders to take or refuse the 
shares, differant considerations would 
have arisen; and I desire to reserve: my 


bonus 


' 4“ 
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page 182, 


y the majority of the share-, 


od” 


Company to take the prefer- , 


007^ , 
FANS. ag 
the effect of such an` 
option upon the liability to tax.’ ` 
The above passages show clearly that 
the majority .of the Lords in Commis- 
stoners of Inland Revenue v. Blott (1) had 
in mind an individual share-holder who 
had no, controling interest in the 
Company. The. reverse is the case in 
the present case. The two limited com- 
panies which between: them owned all 
the shares in the Indo-Burma Petroleum 
Company, Limited, and appointed the 
Directorate, could, as they wished, have 
‘distributed their surplus profits either. 
as dividends or bonus shares They 
had complete control . over - the 
.doingg of the. Indo-Burma Petroleum’ 
` Company. Messrs. Steels nnd Mesars 
Jamals undoubtedly had the option of 
taking themoney as dividends or through 
the medium of. bonus. shares. This in 
itself differentiates the present case from 
the case of Commissioners of Inland Reve- 


' judgment’ as to 


as. MEN. Blott (1) to such an extent that the 


same principles do not apply This dictum 
of Lord Oave's ques specifically rules 
.out& case like the present case from 
the scope of the principle laid down 
- in Commissioners of Inland ‘Revenue v. 
Blott (1. A further point of difference 
between Commassionersof Inland Revenue 
v Blott(l) and the present case is that 
in Commissioners of Inland Revenue v. 
Blot (1) the bonus shares issued were : 
‘part of , capital ques uu authonsed 
utas yet unissued. In the casein point , 
prior to the declaration of the first in-' 
stalment of' the bonus on July 1921. 
the, Indo-Burma, Petroleum Company, 
Limited, had not the power.to “capita- 
lize” profitd or reserves. This power was 
assumed by a special resolution amend- 
ing the Articles of Association : 
at a meeting on 29th "June 1921 and . 
confirmed on.July 19th, 1991, The au-.' 
thorised capital of the Oompany had up 
till June 1921: been Rs: 1,00,00,000 of 
which Rs. 93,398,000: had ‘been’ issued. - 
The amount of unissued capital would 
not have permitted the capitalization 
of the'R&:- 315 lakhs capitalized by 
the resolution of. 19th July 1921 But ' 
just prior to this.a special resolution 
passed at a meeting on 18th May 1921 


- and confirmed at 4 meeting on . 2nd 


m 


* lakhs—was included in Meses. 
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June 1921 had increased the capital of 
the Company from Rs. -1,00,00,000 to 
Rs. 200,00,000. 

The next set of arguments against 
the application to the. present case of 
the principles laid dowh in Comm 
sioners of Inland Revenue v. Blott (1) is 
that Messrs Steels have themselves 


treated the value of the bonus shares. 


as a profit. It must first be noted that 
the intention of the Indo-Burma, Pe- 
troleum Company, Limited, in declanng 
the bonus apparently was that the bonus 
should be income. 
resolution authorising the bonus show 
thisi—- ` | 
PES that that sum be distributed 
as bonus free ofincome-tax . .. ' 

It 18, to be remembered that the pre- 
sent appellants, Messrs. Steels them- 
selves, supplied half the Directorate of 
the. Indo-Burma Petroleum Company, 
Limited 

The manner in which the present 

uestion was raised is significant Messrs 
Steel Brothers & Confpany, Limited, in 
their accounts treated the value of the 
bonus shares as a profit. The value of 
the bonus shares was taken into ac- 
count by showing it m the Profit and 
Loss Account as a profit received This 
was done in the accounts prepared in 
London. The assesament in Rangoon 
was made after Messrs Steels’ represen- 
tative had had several interviews with 
the Income Tax Officer The details of 
the assessment were fixed up between 
the Income Tax Officer‘and Messrs Steels’ 
representative before Messrs Steels 
made å formal return When the formal 
return was made Messrs Steels also 
filed a pro forma assessment. The actual 
assessment finally made was practically 
the same as the pro forma assessment 
put in by Messrs. Steels. At none of 
the preliminary meetings was any ques- 
tion raised as to Messrs  Bteels' lia- 
bility to pay super-tax on the value of 
the bonus shares In the return of in- 
come and in the pro forma assessment 
the value of the bonus oe 284 
teelg' 


income The point is of significance as 


showing that the ordinary unsophisticat-. 


ed business man regarded ihe value of 
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The words of the, 


[gees 


the bonus shares as income, and income - 
lable to tax The assessment was finally 
made on‘ 9th Janu 1923 It was not 
till seventeen days later that Messrs... 
Steels having presumably in the mean; .- 
time received enlightenment from some, ; 
uarter, raised the question as to whe- , 
ther or not the value of the bonus; 


‘shares was liable to super-tax -i 


. However, the main point raised in, 
this paragraph is this: that Messrs 
Stecls having in general meeting passed 
the account in which the value of the , 
bonus shares is treated as-a profit, have - 
jrrevocably, so far as the Company is 
concerned, stamped the sum in question. 
with the charactor of profits. Be ea 

The Company in general meeting hav- 
ing thus declared the amount now in 

uestion to be profits, I cannot see that 
the executive of the Company is'com- 
petent now to plead that this amount ‘is , 
not profits. t 4 

' An examination of the Profits and,, 
Loss Account shows that.not only was 
this sum of Rs. 284 lakhs taken into’ 
account as a profit received but that” 
if this sum had not been so taken into 
account, Messrs Steels, would not have 
been able to pay so large a dividend. ' 

The value of the bonus'shares' form- _ 
ed part of the fund from which 
Messrs Steels pad their dividend ~ 

Article 129 of the Articles of ‘As-' 
sociation of Messrs. Steel Brothers & 
Company, Limited, is as follows — m 

‘No dividend shall be payable except | 
out of the profits of thé Company and ', 
no dividend shallcarry interest.’ dca 

lt may be argued that the manner 
in. which a Company in ‘its account , 
deals with a particular sum of money | 
does not determine the nature of that ' 
sum of money as regards its liability 
to taxation The reply to this argument 
is that the ruling in Commisssoners of. 
Inland Revenue v Blott (1) is to' the ' 
effect that a Company ean decidé ‘what. | 
is to be the nature of certain of its 
profits as-regards liability to, taxation, , 
According to Commissioners of. Inland: . 
Revenue v Blott (1) in the present in-..' 
stance, the  Indo-Burma Petroleum.. 
Company have stamped, the. sum: of... 
Rs, 28+ lakhs with the character of 


| Vol aj | 
U STREL BROTHERS & 00 v. BMPRROR, 


capital and Messrs. Steels have received 
either- money: nor money's . worth, As 
a matter of harf fact, 
land, Messrs, Steels have declared this 
sum of Rs.'284 lakhs to be profit and 
-taken it into account as’ such and pro- 
ceeded to distribute it as & dividend. 

I cannot see any reason why: for the 
purpose of deciding the . question’ of 

abilitiy or non-liability to super-tax, 
the distributing Com 
"dominant, any more 
Company. - 


mpang should be 
an the Tecipient 


(d) 

E ‘the end of the: EVE. para- 
sarah “it was. shown that the application 
to. the present-case ofthe principle ‘laid 
-down in Commissioners of Inland ‘Revenue 
v. Blott :(1) leads: to. an incongruity. 
According to the ruling in Commissioners 
of’ Inland Revenue v. Blott (1) the Indo- 
‘Burma Petroleum Company, Limited, 
declared validly against all the world, that 
the sam ‘of. Rs. ‘lakhs at. 
question was capital. Messrs. Steels had 
received neither money nor mon 
“worth. : And Messrs. Steels, A 
validly against all the world; have dé- 
clared that this sum is income and pro- 
ceeded:.to.take it into account in distri- 
puting a dividend. ` There i8-8 complete 
‘incongruity. . 

7 The majority Lorde i in i Commissioners 
-of ‘Inland. Revenue v. Blott (1) say 
that Messrs., Steels .in' receiving. the 
bonus shares. have received neither money 
.nor Money's worth. :Yet Messrs Bteels, 
one of the largest concerns in India, ‘in 
their accounts which, be 1t noted, werd 
‘prepared by a leading London .firm .of 
-Chartered Accountants, show. the value 
'of the-bonus shares a profit received and 
take ib into ‘account in order to distri- 
' bute a dividend. Their representative 


“in in Rangoon," in submitting the firm's 


income-tax purposes : included 

„the value of .the bonus "shares in the 

income received.  ' 2 
"The inevitable conclusion, it is su 

mitted, is that the; decision of the'major- - 

ity Lords in .Commisstoners of' Inland 

Revenue.v. Blott (1) is not in accordance 


with the: facts and that ‘the reasoning ' 


is. fallacious.".One may’ take this line 
“with more boldness as the. noble “Lords 
pr tyd BE Wa 7 En "um wt s à 
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resent in’ 


"of: Commiasi onera -of L nland Revenue v, 
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who asit orders in, Commissioners - of. 
Inland Reveniie v .Blott (1). take exactly 
opposite ` views on a question of fact 

ding. óne: of the previous rulinge' 
fered to in the judgment, viz., that in 
“Swan Brewery Co. v. King (3). "The “Point 
in question is as follows — — . 
- Lord Haldane’ held that the finding 
in that case turned on the fact that in 
.the relevent part of the ‘Statute con- 
cerned (The Dividend Duties Act, 1902, 
"of Western Australa) the, word 'ad- 
vantage’ is used., 
As quoted on page 188 of Volume Hot 


- Appeal Cases, 1921, Lord Haldane states: 


hat is clearis that the wide character 
of the word ‘advantages’ was a-primary 
consideration in what: was said by their 
Lordships who took part in. advising 
-His Majesty '. , 
* Lord Dunedin nde page 203, ibıd—is 
of.the ‘same opinion, 

On the very same point Lord Sumner 
states (mde page: 217 thd) —- t 

‘That case did, hot turn on the apécial 
definition ‘of dividend in the Taxing 
Statute of West Australia,’ 

The judgment in Swan you Co. v. 
Kang 3) can be. read ina few minutes. 
A perusal will show that the case did 
-not turn on the word 'advantage,"' D 

The: question given’ shows ‘that it 


was not at ‘all clear to what extent: the. 


principle involved in Swan Brewery Co. 
v. King (3) was being differed from. | 
Nor yet 18 it clear how far. Commissioners `- 
of.Inland Revenue v. Blott (1)'confirms the ' 
-principle laid down in. Bouck v. Sproud 
(2). Lords Dunedin and Sumner held 
that Bouch v. Sproud (2) did not 
apply. ‘In'a passage already quoted - 
-Lord Cave differentiated the case of 
Commassioners of Inland Revenue’ v. 
-Blott (1) from Bouch v. Sproud (2) ~The * 
passage is. ‘I think it, right to add 
that ifin the presente case [as’in Bouch 
v. Sproud: (2)] an optión-had been given 
to.the: share-holders ‘to’ take or refuse ` 
.the. bonus’ shares, different considera- 
. tions. would .have arisen; and I desire to 
reserve. my judgment as to the effect of 
such an option upon the hability to tax.’ 

. Bürely. the effect. of this passage is that 
Lord Cave.did not consider that the case 
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` Blott (1) was governed by the decision 
in Bouch v. Sproud (2) The fact is that 
it is not clear how far the majority 
Lords in Commissioners of Inland Reve- 
nue v Blott (1) were consciously differ- 
.ing. from the decision in Swan Brewery 
,Co v King (3). Nor yet how far they re- 
garded the point at issue in Commission- 


* ers of Inland Revenue v. Blott (1) as 


re- 
viously decided by Bouch v Sproud (2) is 
further justification for a critical attitude 
towards -the decision of, the majority 
Lords in Commisnoners of Inland 
Revenue v.' Blott (1). 2; 
- The gist of the ruling in Commu- 
moners of Inland Revenue v. Blott (1) is 
that when bonus shares are issued there 
is merely an appreciation of the capital 
of the recipient share-holder but he 
received nothing that can. be classed 
as income. In examining the decision 
in Commissioners of Inland Revenue v. 
Blott (1) it must be kept clearly in 
mind that the liability of a share-holder 
who receives bonus shéres to pay super-tax 
on their value depends solely on whether 
or not in receiving the bonus share, 
he has received, as distinct from his 
capital, either money or money's worth 
If this criterion be adhered to, some of 
the dicta in the judgments in Commis- 
sioners of Inland Revenue v. Blott (1) are 
Been to be irrelevant. Itis sta for 
instance, 'that when bonus shares are 
issued what might have -gone to the 
share-holder as dividend has gone to 
increase the capital of the Company. But 
gurely the fact that the Company has not 
parted with any of its assets is quite 
compatible with the share-holders having 
received a profit or gain. It is true 
that the Company has retained the money 
capitalized. But the bonus shares have 
a value. In receiving the bonus shares 
the share-holder receives money's worth. 
The fact that the Oompany has not 
arted with any ofits assets is quite 
irrelevant so far as the liability or other- 
wise of the share-holders to pay super-tax 
on the value of the bonus is con- 
cerned. 

It is also said that when the bonus 
phmres are issued to share-holders the 
new shares do not give the share-holder 
.Bn immediste right to a.larger amount 
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‘of the existing assets.. The new shares, 
it is ies together with the old ones, 
entitle him merely to*the same amount, 
of the existing assets as he was entitled- 
to by the old shares before the issue of* 
the bonus shares This 1880 far true. ' 
It must be pointed out, however, that 
exactly the same is true of a dividend.’ 


‘After the declaration of a dividend the . " 


dividend-warrant of any share-holder 
taken together with: the shares entitle 
him only to the same amount of the. 
existing assets as, prior to the declara- 
tion of the dividend, he was entitled to 
by reason of his shared alone. The: 
significant point, for our present purpose, 
is that when a dividend is paid, the 
share-holder receives something quite 
separate from and above and beyond his 
capital as represented by his shares. The 
-processes which lead up to the paying of 


a dividend are as follows:— i 


‘A Company begins a successful year 
with a certain amount of assets.. At the 
end of the year these assets have increas- 
ed. The extent of the increase can | 
only be ascertained after an account has : 
been taken. By the process of account- 
ing the increased amount of assets at the 
end of the year is divided up into the 
assets with which the Oompany started 
(the capital) and the profit. The profit 
is separated out after precautions are 
taken, by allowing for depreciation, for 
doubtful debts, etc., for ensuring that, so 
far forth the original assets (the capital) 
is left intact. The profits are what is 
left. over when all provision has been 
made for ensuring that ‘the original 
capital, caters paribus, is undiminished, 
In Indiathe Company pays income-tax on 


its profit. Out of its profits, current or 
accumulated, the Company pays 2 
dividend. When the share-holder re- 


ceives a dividend he receives somethin 
separate from and in addition to his 
capital as represented by his shares, He 
has received a ‘profit’ or ‘gain,’ or ‘in- 
come’. This’ is liable to income-tax. 
Accordingly under section 16 of the .. 
Indian Income Tax Act, 1922, sums re- ' 
ceived as dividenda are included in the 
total income of an assessee and in. his 
assessment he is given “credit: for the 
‘amount -paid by the Company, .: When ' 
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a dividend is paid, the share-holder re- 
ceives a dividend-warrant which he can 
encash. |; . T 
It appearsto me that all the essential 


factors which make dividends liable to' 


income-tax and super-tax are present, in 
the case of an issue of bonus shares like 
the present. To begin with the fund 
which is capitalized was, profits. The 
Company has paid income-tax on these 
profits. These profits had been separat- 
ed off from the capital, which after they 
had been separated off, was still, so far 


"forth, undiminished. The value of the 


bonus shares falling to each share-holder 
is ‘ae portion ofthe total amount capi- 
talized proportionate to his holding ın 
the Oompany.: The bonus shares are 
realizable quite apart from the share- 
holder’s original shares. He can sell his 
bonus shares and still have his capital as 


represented by his original shares intact. » 


I do not see, therefore, that ıt can be held 
that a share-holder who receives bonus 
shares has not received money or money's 
worth. In the present case Messrs. 


Steels .having their capital, invested - 


in the Indo-Burma Petroleum Company, 


.Lamited, intact received in addition 


thereto bonus shares to the value of 
Rs. 284 lakhs. Surely thig is obviously 
a profit or gain: Thatit was so 15 shown 
by the fact that Messrs. Steels took 
the value of these shares into account in 
their Profit and Loss Account. It is to 
be noted that it is not 
what the share-holder receives should be 
cash. Even in the United Kingdom if 
the shares distributed. by the Indo 
Burma Petroleum .Company, Limited, 
had been shares: n another Company, 
Messrs. Steels. would have -been lable 
to pay super-tax.on the value of these 
shares— ‘the ruling in Pool v. The 
Guardian Investment Trust Co. (4) 
There does not appear to be, so far as 


,income-tax purposes .are concerned, 


any difference between its own shares 
which a Company distributes to a share- 
holder as & bonus and shares .in another, 
Company which itsimilarly distributes. 
Both alike are equally separate from 
and in addition to the shareholder's 

(4) 1K.B. 347; 91L J KB. 242; 120 L' 
T. 540, 8 Tax. Cas, 167; 38 T, LB IT, | AO 
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. capital as re resented. by. his original 


shares. Bo are therefore to the 
share-holder a ‘profit’ or ‘gain’. or 
‘mcome.’ The same process of sale is 
necessary before the shares in either case 


` ean be turned into money. 


The present case is simplified by the 
fact at Messrs. Steels have, since 
the formation of the Indo-Burma Pet- 
roleum Company, Limited, in 1909, held 
practically the same holding in the 
Oompany right up till the end of the 
period which is concerned in the present 
reference. - ol. 

III (e) 


"I the preceding paragraph it has 
been shown, quite apart from the machin- 
ery used in issuing the bonus shares, 


.that the bonus shares are a ‘profit’ 


or ‘gain’, Another line of argument 
is that adopted by the dissentient 
Lords—Lords Sumner and Dunedin—in 
Commissioners of Inland Revenue v. 
Blott (1. This line of argument is 
that in order toeeffect the issue. of 
the bonus shares two steps are heceg- 


sary:— 

(1) the distribution by - imputation 
of a sum of money to the share- 
holders, í 
4 (2) the application of the money so 
imputed to the payment- of the bonus 
shares - 

Lord Dunedin states the.case .con- 


, cigely:— 


“The Company cannot issue the shares 
for nothing. They must .be paid for 
in money or, under certain conditions, 
in money's worth. Furthermore, the 
Company cannot itself provide, the 
money to pay for the new shares.- If 
it did so, it would do what 18 equivalent 
to buying its own shares, and that it can- 
not do Trevor v. Whitworth (5),’ 


Accordingly a necessary step to 


„the issue of the bonus shares is the 


distribution, by imputation, 
share-holder of his 
of. the amount 


to each 
proportional share 
capitalized. This 
__ to receipt , by the 
Share-holder' of this particulur sum 
of money. - The share-holder receives 
a ‘profit’ or ‘gain’ which is liable 
4 12 A. O. 408; 57 L. J. Ch. 28; . T. 
morus fis i r 57 L. T 
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_to income-tax and, if the total income 
- of’ the  share-holder in question ' “18 
above - the requisite minimum, to 
\super-tax. The fact that the amount 
'capıtalized -is credited, in their several 
appropriate amounts, to the share- 
"holders, is not affected by the fact 
that the share-holders are bound by 
the decision of the Company as to 
the manner in which such money will be 
utilized. : 

In the present case—vide the reso- 
‘lution -eited in the statement > of 
~ facts—the Indo-Burma Petroleum Oom- 
pany, Limited, decided that the two 
‘sums -of money, of which the sum 
‘of Rs, 281 lakhs now in question .18 
‘one moiety, should be distributed to 


the shaietholders as a bonus The re- 


turns of allotment filed show that the 
consideration for which the shares were 
‘allotted was the satisfaction of the bonus 
in question “The procedure folllowed— 
. and. it was the inevitable, nécessary 
'procedure—á4nvolved* the payment by 
imputation, of the amounta in question 
to the share-holders The receipt by 
ihe share-holders of such  moneys 


rendered them liable to pay super-tax on , 


them, 
` In the case Bouch v. Sproud (2), which 
-the majority of the Lords m Commis- 
sioners of Inland Revenue v. Blott (l 
followed, the Company actually issu 
a warrant for the amount distributed 
as bonus. The fact that as a necessary 
step to the issue of the bonus shares, 
payment, by imputation or otherwise 
of his proportional amount must be 
made to each share-holder was got round 
by disregarding the actual’ processes 
followed and regarding solely the sub- 
stance of the whole transactions, which 
was thata sum which had been avail- 
able for distribution a8 dividends had 
‘been-added back to capital This pro- 
‘cedure may have been justifiable ın de- 
'eiding a question between a tenant-for- 
‘life and a remainder-man. It does not 
‘appear to be justifiable in deciding a 
'question of liability to income-tax or 
‘super-tax where ‘the question ,at 
-issue is whether or not an  assessee 
Yeoarved anything amounting to a profit 
- orgain - H Wie PM T ui t 
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A. further .consideration is .this: in 
the judgments of the three Lords who 
decided ag&inst the Crown in Commis- 


: stoners of Inland Revenue v. Blott (1), as: 


in . the previous judgment Bouch v. 
Sproud (2) which they followed, the 
prineiple adopted was that it was neces- 


were issued, but at the substance. 
Admittedly ‘the form of the’ transactions 
involved was - . . 
(X) ‘the distribution of a sum of 
money as a bonus to the share- 
holders ; 
(2) the . issue of bonus shares in 
satisfaction of that bonus. . The ‘dis- 
tmbution of the bonus unquestionably 
involves the receipt by the share-holder 
‘of “profits” or "gains". But according 
to the.prnnoiple: followed in Bouch v. 
i È) and by .the majority of Lords 
in Commissioners of Inland Rerenue v.' 
Blott (1) one must look notat the form 
but at: the substance. of the transactions. 


-This in net effect was that a certain 


amount of money. available for divi- 
dends was added to capital; the share- 
holders getting nothing that could be 
classed as “income”, - Whatever justi- 


„fication there may have been for this 


view taken either in Commissioners’ of 
Inland Revenue v. Blott (1) or. in the 
case Bouch v. Sproud (2) .the circum- 
stances of the present case require that 
the actual formal process followed 


‘should alone be taken into considera- : 
tion. As:has been shown above, John 


Blott was an ordinary share-holder 
with no controlling interest im the 
Company concerned m his case. The 
tenant-for-life in Bouch v. Sproud (2) was 
in a similar.position. P 

In the present case .Messrs. Steels’ 
are not, as their holding in 


the. Indo-Burma . Petroleum - Company, 


Limited, in the: position. of ordinary 
share-holders. They owned half the 
shares, the. other half being held by 
ancther . Limited Company. There, 
were provisions in “the” Articles ‘of 
Association reserving to Messrs.‘ Steels 
and. to`. Messrs. .Jamal Brothers and 
Company, Limited; rights controlling the 


S 


-sary to look, not.at the form .of the . 
. processes" by which -the :bonus shares 


doli m 
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transfer of shares.:to outsiders,and also . 
controlling the Directorate :Both;Messrs.. 
Steels and «Messra. Jamal. Brothers. and. 
Company. were precluded from engaging, ' 
in any other.bil-businesa:: and,--without 
thé consent of.the Indo- Burma. etroléum 
Company,, Limited, ‘even from | holding : 
shares in. another ; oil, Company. 
By: the Artiolés ^ of: Assodiation the; 
Mangaing ‘Agoncy, of :the Indd-Birma., 
Petroleum: Company, Limited, “was - 
reserved -t0,-Messrs. : :Bteel&, | As set,out-in., 
the statement; of -the -facts' of; this case, , 
E -,Bteels- carry ‘on. some- - brariohes . 
of their.büsiness. directly- while: other, 
Prateka are .carriéd...on , throughs, thet 
agency of Limited" ‘Companies.’ “Thus >. 
Messrs Steele “own _all,:.the. ‘Bhares,. ini 
the Burma Company, Limited;.a Company- 
whose ; business, tis; "rice-milling. except +, 
five shares (out. of} 22,500) ^which.: Bre. 
held by Directors or; Managers. of! Mesera,, 
Steels. : Messrs ` Steels! dre an,,8 similar. 


i 


“position. as."regafds Masaya. “George 


. Qordon 4&, Compattiy-- (Burma),- Limited, . i 


a Company whose business ds insurance. 
“Mesars, Steels are;not vin the position. 
of ordinary sháre-holders as regards either. 
the Burma. Comphny,: Limited, Messrs,» 
George, Gordon; ‘and Company- -(Buzma), ; 
Limited, “or .the: Indo:Burma; Pe&óleum-- 
Oompany,., ‘Limited. * The: truth.is :that,. 
these:.subotdinate,- ‘limited .bómpanius'ÁEe. e 
artificial: devices through. which Magars. 
Steels. find it comvenieht''tb darry..on t 
different. «branches: of, their! “business. ; 
‘Phesdsubordinate, companies ar artifici: : 
al: ‘devices. V Their. statis, powers»; and - 
duties. are those formally fixed (by Statute.) 
Formal procedure: is. of thé esbence , ofe 
their -being., In.” their’ case, whatever". 
may.-be.true „ın the ‘case; of) indi. 


. viduals, hke. John! ‘Blott,. there "is. no. 


justification, for looking. away from: the ; 
form ‘of? thé.’ processes.. by- which' "they. 


bonus share- were issued and regarding 
‘only: ‘the . met? effect; of » thè- Bet 


"The, parties,’ concerned 3 saren all juridical 
persons and ab snch; their.whole existence. 


' is regulated: -by. Statute. "There.is;.there-.' 


fore, io justification for, ‘disregarding, 
the: formal steps. in the,prcedurei”. 


“Mr. McDonnell; for, the, Applicants. . 
Mr. Higinbotham, GovernmentAdyocate, 
46 : 
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(with him; Mr, Allan apu the 


Crown. 
JUDGMENT, : 


s isa Pieno 


Ro 
pin come” "Tex, arid, 4 


by the’ Còr 


h 


resolutions , passed. by, the: In 
Petroleum Oompany,. Limited, d 
July 1921, . and ` 10th, Octobér. DL ron. 
pectiyely, by. ithe Teburns , òf- &llotmeh 
dnted;27th, July ,1921 rand: the Dai 
"1921; and by ,the-contraote -d 

July; and, oth. October IN Sive 2 
the; -rece1pl.. by, "Messrs., Steels. -of pan 
income, .profitg, or gains. wil thy 
‘meaning of, aection;. 2, .Bub;s ction, ie S 


"Digcthe transactions EX the. 
a, 


seetion 16 and section, | 12, of.t RE 
Income; Tax Act, 1922, „and cáhse hseq 
" diable.to, super-tax under section 5; 
. Thé Indo-Bur aie ety, 
Limited; i-a. mpany . . egnsistin 7 Ed 
effect, of two share-holders. ehly, 


Messrs. Ste ' Brothers; sd Com cee m 
Limited, ph Mh. Mit |: 
and-Gempany;: here, a d 


other’ share-holc aa HE of 
two compains win -hold. hares So ‘the 
arpases of. the: Companies; “A sont, 
"we, may, 


nal be. of 8 bares. each; in Bn: 


Toras, 1921, othe Indo; Burma 
leum v» Oompapy, . 
a sum, of Rupges., 
lakhs, being part; oftheir PEO AN 
mulated -and, current, -and issued bor uý 


shares for, this, ‘amount , BATA, Steel: - 


Brothers and Coinpany,. Lim, jd; recelyed. 
bonts.:shares, to the. ‘value ; ORs Rupees 
twenty-eight and.a quarter la qe) 

‘The question is, wheth. po 
sharon, are income, profi : Baihs on. 

buble to the, Panas of; the.. 
beu oer Steel; Brothers: and. Som; 
pany, Limited, | can ` 
super: 

PA alangi in- MIN vid the. powers . 
conferred. by. their, “Articles ; Ofe Agagcie;? 
' tion, the’. Indo-Burma. Jeuplemii Com- - 
pany, Limi -jheregse Stone 
and; then proceéded io. i m t 
authorizing th isgue, af- ini du 


"st qe 


t, this referente a5- "t thera: $ 
were, only, two Shareholders uu ` 


MEE | 
ited, ^on d 
gir. &, E 


called opo | 
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with the object of .transferring the 
"accumulated profits of the Company to 
capital. There were two. resolutions in 
respect of two sums, but the resolutions 
' are the same, and it will be sufficient 
if I set out the. fret resolution .— 

“That this meeting pursuant to 
Article 105A directs—That it is desirable 
to capitalize the sum of Ra. 31,50,000, 
being part of the undivided profits of 
the Company standing to the credit of 
the Company's Profit and Loss Account 
on the 3lst December 1920, and since 
carried into Reserve Fund and accord- 
ingly that that sum be distributed as a 
bonus of income-tux amongst the 
holders of the ordinary shares or their 
nominees in proportion to the ordinary 
shares held by them respectively and that 
the Directors be authorized to distribute 
amongst them 31,500 of the unissued - 
Rs. 100 shares credited as fully paid in 
like proportions in satisfactton of such 
bonus.” ' . oF 

‘The resolutions were carried, and the 
bonus shares wire issued. 

We have been referred to several 

' authorities :— | ‘ 

Bouch v. Sproud (2), Swan Brewery Co. 
v. Kang (3) and Commissioners of Inland 
Revenue v. Blott (6). This last case was 
first heard by -Rowlatt, J., whose judg- 
ment isto be found in Law Reporty, ' 
1920) 1 King's Bench Division, page 114. : 

he appeal is to be found in Law Reports, _ 
(1920) 2 King's Bench Division, page 657 
Loman UM oy Inland Revenue v. 

lott (T)) The case was taken.to the 
House of- Lords whose decision is to be 
found in Commisnoners of Inland 
Revenue v. Blott Q - : 

"The decision oftheir'Lordships of the 
Privy Council in the Swan Brewery Co.. 
v. King (3), if applicable -to the facts of 
the present case, is binding on us It 
isimpossile to reconcile that decision 
with the decision in Bouch v Sproud (2) 
or with the decision 'in Commissioners 

of Inland Revenue v Blott (1).. I propose, 
“thetêtore, first of all, to consider how far 
the Swan Brewery Co. v King (8) 
waè a decision -under a special Act; and 
6) (100 1 K B 114, 89 L J.K D 58. 
li 2K DB. 457; 89]. J. K. 677; 193 L.T, 
516; 648. J, 648; 36 T. L RSIR fas, 
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whether it can be distinguished from the 


present case on that ground. The matter ' 


18 rendered specially gifficult, because the 


learned Lord who delivered the judgment . 
one of 
the Law Lords who delivered the judg-, 
ment in the House'of Lords in Commts-: 


in the Privy Council ‘case was 


stoners of Inland Revenue v. Blott (1). 
He there stated (page 217): ‘“ Hayin 
arrived at this conclusion on the genera 


law of statutory companies as now settled . 


by decisions, 1 turn to the case of Swan 
Brewery Co. v King (8) I have re- 
examined the case of the appellants 
and the respondente represented to the 
Privy Council and the record on that 
appeal, the report in the Court below, 
and the Companies Act of West Austra- 
lia applicable to the case, that of 1893. 
I am quite clearly of opinion that what 


was said by the:Judicial Committee, es . 


to the effect in law and in business of 
a distribution of bonus shares, was part 


: of the decision and cannot be disting- 
uished from the present case, Of courte’ 


it does not bind your Lordships, but 
Ithink it ought to be followed by all 
who do'not.feel themselves prepared to 
say, that it was wrong and to say clearly 
why it was wrong. That case did mot 
turn on the special definition of dividend 


in the Taxing Statute of West Australia." ; 
He further said: “ Bouch .v. Sproud (2), 
was: cited 'and was considered, e. 


passage in .question was an. essential 


part of the decision . It is in point now. 


and I adhere to it. My Lords, no author- 


ity has been cited to the contrary of, 


the proposition laid down: in the Swan 
Brewery Co v: Kung (3) a 
v. Sproud, (2) and, with all r 


Court of Appeal, Ido not thi there 


is anything in the opinions there ex-' 


pressed which really touches the present 


ri from Bouch : 
t to the, - 


case." Sir Robert Finlay, K. C. as he ` 


then was, argued ,the case for the 
appellants before the Privy Council, and 


he is recorded to, have stated in argu- . 


ment (page 233). “The decisions in 
cases as between a tenant-for-life and 
a, remainder-man, 
Sproud (2) etc., are not applicable to the 
case, which depends entirely upon the 
construction of the Statutes.” — 

There is no reference iu the judgment 


t 


such as Bouch v., 


Vol, 88) 
STEBL BROTHERS & CO. v. BMPBROR. 


delivered by Lord Sumner to Bouch y. - 
Sproud (2), that it was referred to is 
clear, that it was considered, we have 
‘the word of Lord Sumner. ‘But there 
18 nothing in the. judgment to show 
why it was held to be inapplicable. So 
far as the judgment itself goes, it refers . 
throughout, except for a passage at the 
very end, to which I shall resently 
refer, to refer to the Dividend Duties 
Act of Western Australia, and to the 
PM definition o£the word "dividend" 
erein, and it emphasizes in particular 
the word "advantage" which $ 
of that definition. Lord Sumner aaid 
(page 234): “In ordinary lan 
the new shares would ‘not be called a 
dividend, nor would the allotment of 
them be a distribution of a dividend. 
The question in issue here 15 whether, 
or not the new shares were a dividend 
under the Act above mentioned,” He, 
then quotes the definition of the word 
“dividend” and goes on. “The new, 
shares were intended ta be and were 
distributed among the share-holders ; 
they were intended to be and doubtless. 
are advantages to. the allottees, The: 
Supreme Court of Western Australia 
held that they. were dividends within 
the meaning of the Act, and that duty, 
was payable on-their amount or.value. 
accordingly." " Then, after setting forth 
the argument for the appellante, the 
judgment goes on (pages 235, 230):- 
"'There can be no doubt that the new 
shares were distributed and were not 
the same things-as the old ones. They 
certainly were supposed to. be advan- 
tages to the members of the Company, 
none-the-less . that the making of the. 
issue . was probably an advantage to the 
Company also. In so flourishing a 
business doubtless : they. really were 
advantages.” And then comes the passage 
to which I have referred above: “True, 
that in a sense it was all one tran- 
saction, but that is an ambiguous ex-, 
pression In business, as in contempla-, 
tion of law, there were two transactions, 
the creation and issue of new shares on, 
the Company's part, and on the allottees’. 
part the satisfaction of the liability to, 
pay for them by acquiescing in such a. 
transfer from Teservo to share capital as, 


. general participation in the 


rms part, 


‘great difficulty about Swan B 
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put an end to any ‘participation in tlie 
sum of £101,450 in right of the old 
Shares, and created instead & right of 
Company . 
Profits and assets in right of the new' 
shares, without any further liability to 
make a cash contribution in respect of 
them In the words of Parker, 0, J., 
‘Had the Company distributed . the 
£101,450“ among the share-holders and 
had the share-holders re-paid such sums . - 


;to the Company as the price of. the 


81,160 new shares, the duty. on the 
£101,450 would clearly have been payable. , 


. Is not this virtually the effect of what . 


was actually done? J think it is'"- . 
This decision appears to me to be in 
direct conflict with the decision of: 
the House of Lords in Bouch ‘vy, .- 
Sproud , (2) and the question whether . 

it was a decision based ,on the. special 
wording of the West Australia Act - 
or mot was considered by all the: 
learned Judges who dealt with‘ Commis- 
stoners of Inland Revenue v. Blott (6), . 
Mr. Justice Rowlatt, in the Fixst Court,’ - 
referring ‘to it said (page 134): “There. 
it was held that a share-holder receiv-. 
ing bonus shares, as in the present case, 
was receiving an advantage within the : 
meaning of a highly artificial definition  . 
of the word 'dividend' in a Colonial: 
Act notwithstanding that his propor-. 
tionate interest in the assets of the Con. 
pany remained the same after the transac-^ 
tion as it had been before. ‘It was: 
further recognized that such advantage: 
was ihe: same as that which he vould: 
have received, if he had been paid the: 
bonus in ‘cash and expended it in sut- 
scribing for the new shares. Here tho. 
question is whether he has been paid. 
and in my opinion the decision has but, ` 
little, if any, bearing.” In the ‘Court of: 
Appeal [Commissioners of Inland Revenue. 
v. Bot (7)] the Master of the Rolls said. 
(pages 864,665): "I have, however, felt” 
rewery Co. 
v. Kang. (3) where Lord Sumner, de- 
livering the judgment of Lord Moulton,’ 
Lord Parker of Waddington and himself, 
said that, in a transaction simular to 
this the shares in ordinary language 
would not be called a dividend nor. 


‘Would the allotment afthem betha dim 


" 


PE 
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tribution of a dividend, -but in-another . 
n ‘his: judgment, ' that ‘both in 
usiness ‘and in law the’ sharé-holder 


» 


received ‘s6, much‘ dividend »odt/ oft un- - 


divided : profits, and’ thën - used!’ it in: 
paying.up'the new shares.’ The’ actilal- 


decision was upon the special words? of: 


a .Colonial Act containing what? Rowlatt,” 
J.'calls a" highly: artificial ‘definition’ of, 
the*word'dividend, aud the learned: 


Judget:distinguished the casé'on that ~ 


groühds Lord Sumner also ‘stated 'that" 
.the*.question turned mérely off the cón- '' 
strudtign" of'& particuldr -Act,’ 


it very “dificult” to reconoild'thé reagón- 
ing: of ‘the two cases. If;however, they"! 
cannot ber reconciled, I corisider'that we ' 
are bound to'follow Bouck v Sproud" (2)." 
Warrington; Li 'J., referring to the* Swan’: 
Breiery;.Co. v. King (3) said (pages/ 
670! 671) : ," The ‘decision itself was or 
the construction’ of an, Act’ of? Western ' 
Auastralin‘imposing‘on a Company déclar-? 
- ing' 8 ‘dividend a duty on the amount 

or! vàlue of. such dividénd* and *provid- 
ing * that: ‘dividend’ should include’ 
“a. .. ? andhe then quotes the défibi- 
tion. Hò ` goes on. “Obviously, there- 
fore,'thé? question ‘for’ decision ' was ‘far’ 
ajay: ‘from that in. the:present cêk The 
discussion; both in argumerit ‘and in the 
judgment, “was mainly on'the question’ 
whether: there was'any-'advantüge' to: 
anybody in the mere. transfer of ac^ 
camulated profits to capital and’ the 
allotment, of’ shares representing» thè” 
capital, but at the end the judgmient' 
contains the following passage Duet 
and he then quotes the passage I have 
quoted: : He goes on: "It was admitted’ 
in:the argument'that Bouch v: Sproud' 
(2).and ‘cases of that nature were inap- 
plicablé to the case under discussion,’ 
andi can. hardly think that Lord Sumner : 
intended by the" expression he used to 

express ‘a’ view. of. his own or'to'approve 
„of a view of the Chief Justice: which’ 
woulds-conflict with. that- expressed by’ 
Lord: Herschell in Bouch v. Sproud;- (2). 

- Berutton, L. J. referring to the Swan 
Brewery’ Co. v. King (3). stated" (pages 
673; 074 675) “That case‘turnson ‘the’ 
eonstruotion.of an Australian Act which 


add’ the. 
casei mdy bb distinguishable froti’ Bouch’ - 
v. Sproüd (2): on that ground; “but T-find' ^ 


ion 
tawes" dividends; defining-thém'a$^ . 
The: ‘Privy ' -Ooungll? held’ bonus” 


. shaved paid up-dut of accumulated profite: 


to be ‘ dividends‘ under thüt*Act, though: 
saying: ''In-ofdinàry langübge the new 7. 
sHüres "would ‘not'bé called" a ‘dividend,’ , 
nor would*the allotmént of-theth-be the’ 

distribution ‘of a` dividend! | The judi.” 
ment ‘states ‘that the -quéitidn. is merely 

the- constrüction-of the~particular Acty* 
but “Lord ‘Stimiter‘treats the ‘transaction’ 
as -oho, both‘in'- business- and in: law, 

in which" the sharéHolder 'retéivé8 “go? 
müel" dividend oft of uri diyided pronta 
and: then- uses itin paeyliüg' up: thenew  , 
shares: This détisibn,'of cdutse, ison” 

another®Sttitute,' aridis" not’ ‘bitiding on' 
ub? thodgh"etititled -to the greatésy^rés-" 
pect, .. . . But*it-is ‘very’ di cult! 
tó- re&oneile it-wità* thé réaboning ” of’ 
a: décision ‘which! is “bih ding ^ ontus; the” 
dedsion of Hotes Eórdstin Bouch! | 
vi Sphinid ° i :. It appears" to’ 

me! that: the “reasoning: óf «Lord Barat 
ii the Swan’ Brewery Co. v. King (3)! 
would: havé-led the: Housef Lord4ifo'-a” 
differét--cOnelüsión- — ... . .' The 
Privy Cóuneil do" not^st&te-theéir* view 
of Boueh-y. Sprout 271 robably -bétausb* 
for'-gorne! reason which I do-nót« under 
stånd, »Gónsél for the 'appellsnt'trehted 


thabi' decision’ ab: i t;-but the" 
reasonings- of the-two “appear * to 


mé “to Bé in” comflidt; and if so, we are" 
bound by*-thé’ decisión" of ‘the House'ot” 
Lords.” l 

.Ih „thet Housel-of?. Lords,':-Viséount’ | 
Haldane; dedling with thè-Swan Breweri: 


Co. v: King (3) státed'(puge 188) » But 


* thé: Taxivg Statute wan“oodehed 'ih very 


different” langiiage” o . ... 'THeret ' 
were’ expressions in the:judgiment which: 
may’ be’ construed as *having-gone-rathér’ 
further; and’ treated the-payment“made™ 
by ‘thé "Company ‘ as” equivalent: in stib-" 
stance’ to a' paymént-by' the" esie 
to tlie" share-holdér&, ‘and! by"thiert-back’ | 
tothe” Company ' Ib: may: have bééii'so; 
and without a ‘fuller’ knowledge- ofi ‘the 
factein’ the case andi ofthe’ local law . 
than ‘the’ report disclosed;it' is difficult” 
to be quite sure” about -the® point, but 
what is^cléar iè that-the wide'oHar&efer . 
of-the: word “advantages”, was ipiimary 
consideration. in what was said) Dy theiy- 


w 
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^ Lordships. who took „partyin. advising + 


“His; Majesty. . I,,thereipre,., do pot. feel .; 
.embarrasged by: the’, decision., iny;that *, 


vat 


GASES: e ` ' Uf - 
tributed: profits, and, ag regards.the steps 
by which this is or is deemed to be-done, 
it is not a decision at all." ' 


case. 
, Viscount ;Finlay, merely, stated (page 
199): “T.must, however, .confess-that 
| the reasoning. on which -thé judgment 
_ is-.rested appears , to me; to; be. sncon- 
sistent with the decision of this,House in 
: Bouch v..Sproud:(2),” : 
Viscount: (aye stated, (page: 202) ` '- "In 
. Swan. Brewery Qo. vi Kamgi(3) itzwas 
; held that ,trapsactions:.similar;to those 
, nowyin;questjQn- werej.,in: .effect,, "ar de- 
: claration of-a dividend within the; mean- 
ing ofthe Dividend Duties, Aah n 002 of 
Western „Australia and accordingly that 


and 
-duty. was, payable’ ynder - that; Act:The 


, decision, in. that. cage,.18,.no doubtifally 


, supported “py; the: definition; clause; in . 


the Western Austyaban, Act, “but! if it 
were not for the ‘definition clause, ihe 
decision would, I. think, be inconsistent 
Qe ‘the: deoigion , in ‘Bouch v.. Spnoud. 
¡Lord Dunedin,merely, sgid, (page 206) 
“In conelnaion;.T would. only: add; that 
I have in, this opinion. .of..get’ purpose 
refrained- from relying .,onzthe dictum 
of Lord, Sumner deliveringthe judgment 


of the Judiciab; Committee of the Privy , 


“Council: in „the ^ tralian.. case, , not 
beacause. I in, any -way;diga with it, 
but because: I. recognize: that if. it. 18 
,in conflicts arith, the necessary - grounds 
of;decision im Bouck ei i O Eod 
4851 AM siking in, tl use Jeshghi 

„be boaad.to fallownthe; labtes-mentioned 


, Itvis thus,clear: that. all itheslearned 

. Judges - who have; considered. tha Fry 
-Council cose; have-hald; that; 1t is, bage 

on a, special Act, although, there, are 

some. remarks, of.: general character in 

: the, jndgment. They all also. recognize 

- that, if it -1was,;not; to: be explained; as 

.being.-based..one& specjal Act,it would 


„conflict, with «the; decision „10 Bouck v. 
Sproud (2), as to;which Lord Sumner him- . 
self stated: (page-219) :— 


' “My. Lords, needless, tos say, T full 
aecspis every. thingy lid don das Bouh 


“y.,Sproud-(2).ynreservedly, but X think. 


directly a, decision-upon.the 


it is only. B 
#POWOT | oty; 


Lord Sumner distinguished Bouch. v. 
»Sproud (2), in« Commissioners, of Inland 
.Reüenue, v. ;Blott (1), but, as will je seen 
«from. the quotations I have already made, 
. that yxew was not accepted by’ any of the 
“Gêr Law Lords. — . 

‘The only «conclusion possible, to. my 
amind; on these judgments is that, the 
c fact. that. decision had to be ‘arrived at 
Lin .Bouch.v. Sproud (2) for the, purpose.of 
«gesidin ga question, between a ,tehant- 

forjlife; ind. à remainder-man in .no,avay 
affected:the-decision of the general ques- 
tion ‘as.,tq bonus shares 1n cases similar 
: tosthe present one ~a, fact which. had to 
: be: decided in that.case just as.much,, as 
it had to. be, decided in. Commisioners of 
, Inland Revenue v. Blot (1). ^, , 
,l,hàvé'giyen, the matter: .my, most 
‘careful .cónaideration, arid m my.opinion 
„fbe Swan Brewary Co. v. King. (5). need 
;no& be taken ita, bea binding, authori 
“pn aus-for,.the. purpose of deciding: the 
"present referénce, because; 
decision based, on the.special provisions 


S 


1 
n 
5 


a very large-number of authorities. 
Thé, question before us, therefore, has 


,—an.opinion in which Lam supported by 


beet: decided twice nby- tlie. Houseof ° 


Loris and, in each ase it, lids; héegn 
held’: that.,, bonus shares, such,.ns „were 
“distribiited in this casé, are not income, 


V 
4 


iable to guper-tax. 

There eana pe. no question, as.to, what 
swas'the object: of the Indo-Byrmà Pet- 
„oleum Company, . Limited, and "of; its 
;Bhare-holders in .pássing: the-resólutions 
.and,,making ,the. large. ;.allotrnents,.of 
shares that they did. , They were ‘acting 
in. exercise of the powers conférred by 
their Articles of Association "Thém.objeet 


4 


n 


„inp their Profit. and Loss Accourit id: in 
their,.reserves to,the:r capital in order 
thereby to merepse, . théjr capital and 
enable them to use that, money. as capital 
for a, purpose.avhich. they, had dir. mind, 
‘There was, no, intention, of paging ‘any 
dividend: to , the 'abare-holilére.zcdrt my 


companies toyeapitalive.undis- opinion the transaction: mustebezrsgarded 


) 


of A particle Ach; of Western, Australia 


rofits or gain, nnd, are. not, therefpre, < 


it was. a 
M v. 


was to: transfer ‘certain .gums, standing ' 


i 
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às a whole, and the obvious intention 


' of the Companyj¥must be taken into 


account.  'l'here'4dnever was, and was 


“never intended to be, any payment at 


all to the share-holders. No amount what- 


' ever was taken from the ta or 
' received by the share-holders, oth the 


. Company and the share-holders were mere- 
dy adoptis 


ting & means, in accordance with 


` their Articles of Association, for transferr- 


ing profits to capital; because of the 
ı accretion to the capital effected by the 
resolutions, there had to be an allotment 
of shares, and the acceptance of the 
shares was in no sense the acceptance of 
Jan income, profit or' gain within the 
meaning of the Income Tax Act. 

It has been argued that the whole of 
„these transactions were effected merely 
for. the purpose of enabling the Indo- 
Burms Petroleum Company, Limited, to 

uire shares in the Attock Oil Company 
and that, therefore, the effect of the issue 
of the bonus shares was really equivalent 
transfer to the share-halders of share in 
the Attock Oil Company so as to bring 


< ‘the case within the rule in Pool v, The 


Guardian Investment Trust Co., Limited 
(4). I cannot accept this argument at all. 

No shares in any other Company were 
transferred to the share-holders, and, 
‘furthermore, we are not concerned with 
what the Company may do with its in- 
creased capital, but only with the effect of 
adopting this method of increasing its 


capi : 

Ts ‘was further argued that the resolu- 
tion directa that a sum be capitalized ; 
that that sumbe distributed among the 
share-holders ; and that the Directors be 
directed to distribute it as bonus shares. 
. It is pointed out that the language 
differs somewhat from the language of 
the ‘resolution in Comissioners of 
Inland Revenue v Blott (1). The difference 
appears to me to be slight, and to be 
one of language only. In Commissioners 
of ` Inland Revenue v. Blott (1) the 
resolution ran that a bonus at a certain 
rate be declared, and for the rest, the re- 
solution was the same. 

Them was, it will be observed, in this 
ca5o mpi ion to the Directors to pay 
„any, dividend; on the contrary they were 


directed to distribute the -bomus ‘shares’. 


B 


` ee LC 
and it, therefore, -appears to me to bê 
impossible to hold that, there was in: 
effect, a payment:to the share-holders, 
returned immediately by them to the. 
Company in satisfaction of the bonus 
shares. There was no option left to the' 
share-holders ; they had to take the bonus 
shares; they could not demand any cash 

, ‘payment, ' ` 

“It is said that they had an option, and 
they exercised it prior to the passing of 
the resolution Of course, they had ;-but 


we are not concerned with' that but with , 


the question whether they had an option, 
when the bonus shares were presented 
to them, of refusing them and demand- 
ing instead an equivalent in cash. 
tis unnecessary for me to recapitu- 
late the arguments that are given much 
more ably than I could do in thé judg- 
‘ments in the cases I have already refer- 
' red to. Gog i 
In my opinion, therefore, the question 
referred should be answered in the 
negative. . 4: 
Heald, J.—Up to the 2nd of June 
1921 the Indo-Burma Petroleum Company 
had an authorised capital of one crore of 
rupees divided into one lakh of Rs. 100 
shares of which -94,380 were issued. On 
the 18th of May 1921 ‘the Company by 
special resolution resolved to increase its 
capital to two crores That special re- 
solution was confirmed on- the 2nd of 
June 1921, so that thenceforward the 
authorised capital of the Company was 
two crores, of which nearly one crore 
was represented by shares already issued. 
On the 29th of June 1921 the Company 
by special resolution resolved to add to 
its Articles of Association a new article 
authorising a General Meeting of the 
Company on the recommendation of the 
Directors to direct capitalisation of’ tho 
whole or any part of the profits or re- 
serve funds of the Company by the diè- 
tribution of paid-up shares of the Com- 
pany among the holders of the ordinary 
shares of the Company in proportion to 
the number of shares held by them and 
directing the Directors to apply such 
portion of the profits or reserve funds as 


may" be required for the purpose of mak- ' 


“ing payment in full at par for the’ gharga 
‘oft ttie^Dompany--ga - distributed. That 
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resolution was confirmed on the 19th 
July 1921 and thereafter the Company 
had power to capitalize its profits or re- 
serve funds by the distribution of 
shares among its share-holders, On the 
same date, the 19th of July 1921, the 
Company resolved to capitalize the sum 
of 81} lakhs of rupees out of its re- 
serve fund and to distribute that sum as 
a bonus free of income-tax, amongst the 
holders of the ordinary shares in propor- 
tion to the ordinary chan held by them, 
and authorised tho Directors to distribute 
amongst the holders of the ordinary 
shares 31,500 of the unissued Rs. 100 
shares, credited as fully paid in the same 


proportion in satisfaction of, such bonus.'' 


On the 10th of the October 1991 by an 
exaotly similar resolution the Company 
resolved to capitalige another 25 lakhs of 
. the reserve fund and to distribute simi- 
larly another 326.000 of the unissued 
shares, Snes , 
As a result of those resolutions Messrs. 
Steel Brothers & Company, Limited, re- 
ceived sharesin satisfaction of bonus to 
the amount of ‘Rs. 281 lakhs, and the 
question which we have to decide is whe- 
ther or not those shares represented 
“income, profit or gains" within the 
meaning of those words in the Indian 
Income Tax Act (XI of 1922) ' 


A somewhat similar question wasdecid- 

by their Lordships of the Privy 

uncil in 1918 in the case of Swan Bre- 
werty Co. v. King (8). 


That Company, like the Indo-Burma 
Petroleum Company, resolved tó increase 
its capital, and did inerease it by 
£ 101,450. 1t then resolved that £ 101,450 


out of ita reserve fund should be trans- ' 


ferred to the share capital account to 
represent the capital value of the new 
shares, It also authorised its Directors to 
allot the new shares .pro rata amongst 
the existing ordinary share-holders of the 
Company in consideration of the sum of 
£101,450 transferred to the capital 
account from the reserve fund which, 


it is to he- noted, represented sac- 


cumulated profits, exactly, as it did in 
the present case. In Western: Australia 


a Dividend Duties Act provided for’ 


the levy of a duty on - " dividends " 


INDIAN OASES. 


- Company: 
. business doubtless they really were ad- 


879. 


and defined! or, described," dividends " 
as including “every dividend, profit, 
advantage, ‘or in intended to be 
paid or distributed among any 
members . . . of any Company." 
What, therefore, the Privy Council had 
to decide was whether or not shares dis- 


- tributed 1n the same manner and by the 
same procedure as the shares in this 


case were 'a dividend, profit, advantage 
or gain intended to be paid or credited 
to or distributed among the share-holdeis. 
Their Lordships held that the shares were 
an "advantage" distributed‘ among the 
share-holders and were, therefore, liable 
to the tax. They said: “There can be no 
doubt that the new shares were distri- 
buted and were not the same thing as the 
old ones. They certainly were sup 

to be advantages to the members of the 
In so flourishing a 


vantages. The new shares were credited 
as fully paid, and whatis more they were 
fully paid, for after the allotment the 
Oompany held £ 101,450 as capital pro- 
duced by the issue of those shares and. 
for that eonsideration, and no longer 88 
&n undivided part of its accumulated 
reserve fund. True, that in a sense it was 


all one transaction, but that is an sm- 


biguous expression. In business, as in 
contemplation of law, there were two 
transactions, the creation, and issue of 


- new shares on the Company's part, dnd on 
` theallottees' part the satisfaction of the 


liability to pay for them by acquiescing 
in such a transfer from reserve to share : 


-capital as put an end to any participation 


inthe sum of £ 101,450 in right of the 
old shares, and created instead a right of 
general participation in the Company's 
profits and assets in right of the new 
shares without. any further liabilty to 
make a cash contribution in respect of 
them." It was on this reasoning that 
their Lordships decided that the shares 
were an " advantage " distributed ta. the 
share-holders and so were liable to duty 


asa “ dividend." 3 


But in the case of the Commissione 
of Inland Revenue v. Blott (1), the House 
of Lords decided that shares similarly 
distributed were not income but were an 
addition to capital and 89 were not asseas- 
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‘able Ud the’ English"Incomé Tax (or 
‘Bifper Tar) Acts. 
iese tive decisions'can hardly be re- 
_boheiled:and: if we follow one of them: we 
‘are bound to'answer the reference in the 
“affirmative while if we follow the ‘other 
“wé list answer it in the negative . 
‘the only question to be decided, there-. 
‘ fore,-i8 which of them we are.to follow. 

i < Wë'nrè bound tò follow the dedision of 

thé" Privy Council if that. decision. is ap- 
*Plicabléto'the case before us and we 
“ought to follow the'decision of the Hotse 
103 Lords’ if“ the .decleión of the, Privy 
7 Coüheil ib ‘not applicable‘and that of the 
‘Huse of Lorda is.’ : 

TR ^E 

“Privy ‘Council decision; and distinguish- 
“edit from Commissioners of ‘Inland Reve- 
fuc. Blott'(1) on the ground as, Lord 
Tali put 1 that it was a decision òn 
f a Taxing: Statute which’ wes couched in 
;Nérf"ditierent languge from, the English 
“Act Wiilóh they‘ House . wag’ considering. 
"But if must be rémiembeéred that ‘the 
i House'óf Lords was not bound by ithe 
‘decision of the Privy Council whi e we 
‘ars’ bouhd by it, and I do not think that 
"d mere: diference, in the purpose for 
‘which the décision on thefacts is neces- 
;'B&ry would warrant us in, coming to a 
‘decision, which was different from that of 
“the Privy Council on thesame facts The 





purpose .of' the decision in Bouch v. 
LANA was that Lord, Herschell him- 
gelf dalled the “artificial " division of the 


enjoyment of property between a tenant- 
^forlife? and ‘remainder-man and there 
“cause it^Wusnot clear; what’ part of the 
. t hégüntulated profits with ‘which that case 
“idi têncèrned had- been earned ,before 
“the death’ of the’. testator , Nevertheléss 
>the House of Lords felt itself bound by 
\that decision’ in Cominesroners of Inland 
' perd eB (1), which was a decision 
"oih Taxing Statute couched in very du er- 
"Mnt Tahghage’ fróm'the law: for division 
“between! a, tenant-for-lite and remain- 
_.der-man and in which no such difficulties 
'CHEOSS.. Thé present: case, and the. Swan 
“Brewery Có. v. Hong (iae both on Tax-, 
“Ing "Statutes. couched' in, yery, similar 
" Tatigttage! and although the deanition' or 


“Aascription of: dividend im the, Colonia] 


INDIAN GASES... a, 


"House ‘of’ Lords considered'the . 


_ were: Spébial diffibultiesin that case, .be- . 


' 0924 


Act may be,. as Mr^ Justice Rowlatt said 
“highly artifical” the description ofin- 
-come "in the Indiat Income Tax Act, is 
“similarly artificial, so that'it 'séèma clear 
. that.there 18 à much ‘closer ‘analogy. be- , 

„tween, the, present case, and the Swan 

Brewery Co. v. King (3) than there was 
- between Commusnoners of — "Inland 

Revenue, v.' Blott (1) and Bouch vi:Sproud 
.(2) If, therefore, in ‘Commissioners of 

Inland Revenue v. Blott (1) the House of 

Lords felt itself bound to follow Bouch v. 
,Sproud (2) we can hardly avoid: the: 
‘conglusion that in this.case we are bound 
"o follow the Swan ‘Brewery Co. v. King 
G) to the full ‘extent to which it goes. - 

, Lhave considered' whether Eis case 
,,can pe distinguished from the Privy 
‘ Council code on the Cd that, it was 
` not'necéspary,for their Lordships to de- 
- cide mors than that the shgre’ were divi- 
, dend. ^ inténded to be paid or credited or 

distributed," but it séems clear that what 

their" Lordships decided, or facts which 
~ were essentially similür to those iof the 
< present case was that the shares were an 
: "advantage " actuglly distributed to the 
shar&holders, so that if the „question 
which’ we had to decide in the’, present 
, case was Whether or not the shares repre- 
¿Bented such " advantages" we‘ could 
' hardly avoid an-afüirmative answer, 
. But the word ‘advaniage” doea not 
í apor in thelprovisions of thé Income Tax 
“Act which wé are Considering and; there- 
"fore," we“ havé”to“ -dedide ^ whether the 
diflerence in meaning between the words 
“advantage”, and "gains" ia such that 
altliough the Privy Council has found 
such'shares to be i advantages" we should 
' be; justified in finding that they were 
not “gains.” ` PAN 
In Commismoners of.Inland Revenue 

v. Blott'(1) Lord Haldane said that 
, i was clear that the wide character of 
, the word “a vantages was a prim 
' consideration in what was said by tho 

Privy Council in the Swan Brewery Co. v. 

King (3), and it must be admitted that the 
, meaning of the word "advantage" ag 

used in the Australian Dividend Duties 

„Act was probably wider than that of the 

word “gain” as used in the same Act, 

~ I baye, little doubt that the “meaning 
io be attached to .the word "gains" in 


_ decision of the 
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-the Income, Tax, Act 18 to.some' extent 
-artificial since 1t could hardly be read 
as inchiding what might he called 
intangible gains f ' 

Webster's Dictionary defines 
as "profits in the form of sums of money 
„or acquired assets arising from business 
transactions or dealings" and ‘although 
it is possible. that in the Income Tax Act 
“gains” are not restricted to business 
profits, 1 think, that they must be 
restrieted to "profits in the form of 
money or acquired assets.” > 

I think, therefore, that ıt does not follow 
that because the Privy Coanéil found 
that shares distributed inthe same way 
«as the shares 1n this case were distribut- 
. ed were “advantages” to the share-holdérs, 
we are.bound to find that they repre- 
sented “gains” Ifthe matter had been 
res integra I should, I must admit, have 
felt justified in going a step further 


. than’ the Privy Council actually went in. 


the Swan Brewery Co. v. King.(3) and in 
finding on the reasoning of the Privy 


Council in that case that the sharesin this 


"ease represented not only "advantages" 


but actual “gains” received by Mesers 
Steel Brothers and Company, Limited, 
but I feel that IT am precluded. by the 
House .of Lords in 
Commissioners of Inland Rerenue v. Blott 
(1) from taking that further step and 


.that in accordance with the decision -of 


the House of Lords 1' must hold tHat 
the shares did not represent “gains” 
within the meaning of thé Indian Income 
Tax Act. 

I would accordingly answer the 
feference by saying, that in my opinion 
‘the transactions ,mentioned in the Order 
of Reference did not involve the receipt 

.by Messrs. Steel Brothers and Company 

of “income profits or gains”, within the 
meaning of, section (2) (15) and section 
12 of the Indian Income Tax Act or within 
the, meaning of “total income" 1n section 
16 of the Aot | 

‘Beasley, J.—In my opinion the only 
point to be considered on the, question 
referred to us is whether we are bound 
by the decision ofthe Privy Council in 

“the case of the Swan Brewery Co. 
v Kang (3) or whefber. we can and 
ought to follow the judgment of , the 
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‘House: of - Lords od ommissioners 
of Inland ‘Revenue v Blowy. = ^ 7’ 

| The tacts: 1n Commissioners of: Inland 
Revenue’ v." Blott (1)! arè “identical” with 


“gans,” | ‘those in, the casé befgré us ahd ‘thé facts 


inthe Swan’ Brewery Ço. v. Kvng (8) ‘are 
very similar, but the Taking. Statute, 
mz, the Dividend ‘Duties’. Amendment 
, Act, 1906, ‘of Western | Australia,’ ` is 
` differently worded tothe ‘Taxing Statutes 
both in Indih And‘in' England; ahd- the 
question 1s Whether’ the decisión “of ‘the 
Privy Council was a ‘decision based u yon 
the construction ‘of that particular! ‘Ket, 
or. whether ‘it was. of ‘wider ahd mòre 
‘general application., In the latter:‘case. 
undoubtly we are bound. by that decision, 
, but in the former wedra. not iboutid 
.by it and ‘can, and in my opihion ought 
to follow thé ' decision 'of'the/ Hotse of 
Lords in’ Commissioners’ of Inland’ Reve- 
nue v Blott (1) ML 
g According’ to;the report “of ‘the, Swan 
| Brewery Co y Kang (3) the whole f "the 
it^ of: Bir Robèrt Finlay, for the 
„appellants, which'appears on page?33 of 
‘the repór&, wad diréctód to and ‘coneen- 
_trated upon that particular Taxing Ststute 
and the ‘Statite “it amended ; “and when 
Lord ‘Sumner deliveréd “the pigment 
‘ofthe Privy 'Oounéil; on pape 2: ihe 
_ stated us follows > “The questibn-in issue 
` herc ia whether or not’ the'‘new-shates 
‘were a dividend’ under" the" Act” above- 
,miéntioned " (Thé “Dividend "Duties 
‘Amendment ‘Act of" 1902 "o£ ^W ester 
Australia.) "!If.they; were, 'dividénd duty 
was and 18 payable and" the? judgment 
üppeüled agninat- was" right. + SebtioH' 2 
of, the:Aet defines, oré father." describes 
the Word ‘dividend’ ag used in; the “Act, 
as "inoludirg,.'every ‘profit advantage, 
or, gain intended to he ‘paid "or-'er&ditéd 
to "or distribütel “among the membénd bf 
any Company'" “And with the éxééptidn 
of the last’ few ‘lines’of. Lord 'Sumner's 
judgment, the remainder’ of itidiscüsses 
throughout’ the’ question: as “to: whether 
„or not-this allotment,of bonus shires was 
‘an’ advantage:to the “members” ‘of? the 
Company “and, therefore, , ‘assessable’ to 


;ineome-tax. ,, ' ., Y 
Upon reading the report of theargument 
and the judgment in’ thé'Swah-Breiver 


ing (3) I sam of? the opinign 


842 : 
STEAL BROTHERS & CO, v, EMPEROR, 
that the decision ‘of the Privy Council 
. was based upon the construction of the 
particular Taxing Statute, and, when 
the expressed opinions of the eminent 
Judges and Law Lords who considered 
Commissioners of Inland Revenue v. 
Blott (1) are referred to will be seen 
that with the exception of Viscount 
Finlay, who expressed no opinion on 
this point and Lord Sumner who very 
definitely was of the contrary opinion, all 
of them, Rowlatt, J., in the King's 
Bench Division, in the Court of Appeal, 
‘Lord Sterndale, M. R., and Warrington 
and Serutton, L. JJ, and in the House 
of Lords, Viscounts Haldane and Cave 
and Lord Dunedin, took to the view that 
the decision in the Swan Brewery Co. 
v. King (3) was a decision upon the 
particular Taxing Statute of Western 
ia. ; 
zi dim. King's Bench Division, Rowlatt, 
J., thus states his opinion with reference 
to the Swan Brewery Co. v. Kang (6) 
‘on: page 134.—‘Thtre it was held 
that a share-holder receiving bonus 
shares, as in the present case, was 
receiving sn advantage within the 
meaning of a highl artificial defini- 
tion‘of the word ‘dividend’ in a Colonial 
Act notwithstanding that his propor- 
tionate interest in the assets of the 
Compan remained the same after the 
transaction as it had been before.” And 
then ‘Rowlatt, J., stated that in his 
opinion the decision of -the Swan 
"Brewery Co. v. King (3) had little, if any, 
bearing upon Commisnoners of Inland 
Revenue v. Blott (D. n 
In. the Court of Appeal, the Master of 
the Rolls in the course of his judgment 
on page 084, stated :—“The actual deci- 
sion was upon the special words of a 
Colonial Act containing what Rowlatt, 
J. callsa highly artificial definition of 
the word ‘dividend’ and the learned 
Judge distinguished the case on that 
d " 


Warrington, L J,on page 070, stated 
that ‘The decision itself was on the con- 
struction of an Act of Western Australia 
imposing on & Company declaring a 
"ARidend a duty onthe amountor value 

f .." Later on 


of ‘guch: dividend the 


he said; “Obviously, therefore, 
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question for decision was far away from 
that in the present case.” And Lord 
Justice, Scrutton, on “page 073, stated 


that, “Thatcase turns on the construc- 
tion ‘of an Australian Act which 
taxes ‘dividends’ ...... The judgment , 


states that the question is merely the 


construction of the particular Act,... . 
This decision, of course, is on another 
Statute and is not binding on us, though 
entitled to the greatest respect. . ..” 

In the House of Lords, Viscount 
Haldane, incommenttng upon the Swan 
Brewery Co, v King(2) expressed a very 
definite opinion that it had no bearing 


upon Commissioners of Inland Revenue ' 


v Blott (1) because on page 188 he stated 
that the Taxing Statute was couched in 
very different language and after some 
observations upon his requiring a fuller 
knowledge of the facts of the case and 
of the local law he further stated, “but 
what isclear is that the wide character 
of the word ‘advantages’ was a primary 
consideration in what was said by their 
Lordships who took part in adsising 
His Majesty. I, therefore, do not feel 
embarrassed by the decision in that 


' Case. 


Viscount Cave in dealing with the 


Swan Brewery Co. v, King (8) on 
page’ 202 of the report stated that 
“the decision in that case is no 


doubt fully supported by the defini- 
tion clause in the Western Australia 
Act; butif it were not for the defini- 
tion clause the decision would, I think, be 
inconsistent with the decision in Bouch 
v. Sproud (2)" And Lord Dunedin 
on page 203 stated as follows '—"I may 
say at once that: I do not feel that the 
case is concluded by a decision. Swan 
Brewery Company v King (8) was a 
decision upon an Australian Statute in the 
words of which if anything became ‘an 
advantage’ it would fall within the tax." 
In the House of Lords, their Lordships, 
with the exception of Lords Dunedin and 
Sumner took tlie view that the decison in 
the Swam Brewery Co. v. Kang (2) would 
be inconsistent with the decision \ in 
Bouch v. Sproud (2) were it not for 
the definition clause in the Western 
Australia Act; and in the Court of 


Appeal Lord Justice Warrington was 
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of the opinion that Lord Sumner, in whether acquires Property in goods bought—Goods 
4 


delivering the judgment of the 
Council, did not imtend to express any 
DES in conflict with Bouch v. Sproud 
(2) because, he stated "I can hardly 
think that Lord Sumner intended by the , 


expressions he used to expressa view of . 


his own orto approve of a viet of the 
Ohief Justice which would conflict with 
that expressed by Lord Herschell in ` 
Bouch v. Sproud a 

From the judgment in thé Swan. 
Brewery Co. v. King (3) itselfand from the 
judgments of the Judges and the Law 

rds who had to consider the bearing * 
of the Swan Brewery Co. v. King (3) upon 
Commissioners of Inland Revenue v. Blott 
(1), I'am clearly of the opinion that we 
need not follow the decision in the Swan 
Brewery Co. v. King (3) it being a decision 
upon a particular act and not of general 
application. That being so, we are not 
embarrassed in considering whether we 
can follow Commissioners of Inland 
Revenue v. Blott (1), The facts in Com- 
missioners of Inland Revenue v. Blott (1) 
are identical with those in this case 
and the Taxing Statutes are similarly 
worded. By a majority in the House of 
Lords ithas been held that sùch an 
ullotment of bonus shares to the members 
ofa Company does notrender the shares 
so allotted liable to be assessed for super- 
‘tax inasmuch as they are nota part of 
income but are an addition to capital. 
In my opinion, we ought to follow the 
decision ın Commissioners of Inland 
Revenue v. -Blott (1) and would, 
therefore, answer the-question referred to 
us in the negative, 

8. D © “Answered in the negative. 


CALOUTTA HIGH COURT. 
APPBAL FROM APPRLLATB DECREE 
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Present.—Mr. Justice Walmsley 
and Mr. Justice Mukerji. 
DHANPAT SINGH KUTHARI 

AND OTHBRS—PLAINTIFFS— APPELLANTS 
| versua 
HARI OBHARAN AGARWALA' 
AND ANOTHBR—DBFBSNDANTS— RHSPONDBNTS. ` 
Principal and agent—Purchase by agent—Agent, 





Privy ` 


- exists between two persons an 


‘loss, and it is against that 


ed by fire—Agent, 
p 


P 


Ireland v. Lav , (1872) 5 H. L 395 at 
$ ms L. T. 79, disting: 


jd 41 LJ. Q 
There 
refore, where goods purchased 
on behalf of his principal are destro: 
principal and not the agent must 


` Appeal against the: 


by an agent 
by fire, the 
T the logs, 


decree of the 


‘District Judge, Murshedabad, dated the 


14th September 1921, affirming that 
of the Munsif, Second Court at Jangipur, 
dated’ the 27th March 1922. 

Babus Brojo Lal Chukerbutty and Susil 
Coomar Bose, for the Appellants, 

“Babus Ram Chunder Majumdar and 
Bankim Chunder Mookerjee, for the Re- 


: spondents., : 


JUDGMENT. 
. Walmsley, J.—The plaintiffs who 
are the appellants sued the defendants 
for asum of Rs. 663 as due on Arat 
accounts for business done by them as 
agents for the defendants, 

It is common ground that the plaint- 
iffs were employed by the defendants 
as agents for buying: various goods: 

The dispute has arisen between them 
because a fire broke out after some 
goods had been bought for the defend- 
ants by the plaintiffs, and practically 
the question is whether the plaintiffs 
or the defendants are to bear the loss, 
The decision of the lower Court is that 
it is the plaintiffs who must bear the 
decision that 
the plaintiffs appeal. . uw 

It appears to me that both the Courts 
below have fallen into error in their 
conception of the agent's position. Both 
take, the view that there is a time at ^ 


“which the property in the goods bought 


by the agent for the principal vests in 
the agent. The learned Judge speaks 
of the plaintiffs as commission agents 
who re-sell the goods to the defendants. 
This view,the learned Pleadet for the 
respondente, admits, goes too far, É 

The error is probably due'to the fact 


that the plaintiffs made allegations dbout 
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ya;representative of the. defendanta beja 
, present. atthe; time:^of: purchase. an 
about; 'fhe method of delivery «to^ the 
idefendáüte' ‘ Connected: with. the’ latter 
“allegation . was an answer elicited. from 
‘plaintiffs witness about, property passing 
to the defendants when the goods were 
Li utin sackg' "provided by’ the defendants. 
le' question’ must’ have been put.in 
the belief that the matters- referred. to 
:in.sectiom^18 of'Sale'of -Goods Aet had 
"Something: to'do ‘with the «relation~be- 
„tween the, parties. 
; MAT appears to me that those allegations 
in, the: plaint: have nothing to ido with 
thé, question,. and that the failure of’ the 
i plaizitifts * to provestlieir: egations does 
‘ their, case no harm. pes 
'dedly^ employed: ts'.and''it, is 
#con to, the who e; ide&. of ¿the | 
"idlatión Hetween „agent and principal to 
hold ‘tliat’ property passes to the. agent 
as st the principal. An attempt , 
has been made’ to support such a view 
by; reference to; the case. of Ireland v. 
; Equingatone. (1) „but that, was: a .cahe of 
| & merchant, in .one country, and &.. com- 
„mission agent »in another, and «the 
.P to which refêrence, nig made 
must. Den read with, due. Tegard to: the 
Noida of}, limitation which it, contains 
"Apart, "however, from. the.law, -a3 con- 
ed dn, the Contract Act, I think that 
i the.defgndants. are,bound, by. the &tate- 
_menticontained in ithe fJoprth, paragraph 
‘of their. written (statement. | They :de- 
(oiberately,. eeel i the plsintfs with 
telling fa. false.-story ‘about the: fire; with 
a ;yiewito taking, advantage of; a risin 
sek otjang selling ‘goods which belongé 
the! defendants. ,, It is said that this 
statement. was made to,.meet the, ,hypo- 
uthetical; case: that, the. 'property, in the 
^ goods had ; passed, to the-defendants, but 
, Inmy -opinion, it, ,is.impossible to put 
that, cohstruction, on, the. paragraph.. 
‘Lastly. an, attempt „was made to 
n yjüstify; the decision of thé lower Courts 
vonithe groundt. that, ‘the . plaintiffs, were 
; guilty of pesligenc® ‚It appears how- 
‘ever thatthe p aintiffs, ‚were, not guilty 
nof any act, or‘omission: which. could 
. regarded.as, negligent. , 
1,971. SH Mox AD a oe ae 
1,013 


were 
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admit- , 
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i In,my judgment,.the; Courts ; | below 
-were Wrong and.,the.a bpeal. must, -be 
allowed, and, jthe ' quit? lecreed; in, full 
with costs in all ‘Courts. 

+ Mukerji, de ,agree ,and wish: to 
„add only. a, few words. The, contract 
in the present case was ially, one 
of agency, and.the findings of. the’ Courts 
below. 85, to ‘purchase of ‘the. ‘goods + by 
the, laintiffá. to the order. cof ihe 
defendants ` clearly: show, "hat y in -the 
present gase they, acted as commission 
agents on, behalf of ,the.. latter. | The 
„views of; the respectivediabiljties, of; the 
parties taken by.the, Courts, below. are ' 
'to, my «mind Song, thé, Court of first 
instance ;. pud laid tob. much stress 
upon. the stray,, 8 HE of, a. witness 
. for. the: laintiffa about „the pro Pu 
.the TEPORE passing. to „the „defendan 
when , the goods | are: pute, into sees 
-supplied by, the latter, ‘and the, dower 

App ellate . Court, having introduced. into 


“its: Poona detation a theory, of -re- sale by 


the. plaintifis to . the ; defendants after 
‘making the, purchase. to “the, order of 
the latter. Tha, former. i is.an opinion on 
a question. of legal , liability which 
ghould'not;form the, basis ‘of* the; Court’ 8 
decision and the latter. 1g based upon, a 
misconception of the relations, between 
‘the; parties. In support of the, latter 
wiew, reliance, has, been , placed upon a 
dictum of Lord ‘Blackburn . in. Ireland 
v Lrvingstoñe,, (1) ‘which. is -in:, these 
swords? “Tt is quite true thatthe a ent 
“who. in «thus executing an order, 8 ips 
goods tothis principal is in contemplation 
;ofjlaw avendor to him.” The persons who 
supply goods to a commission merchant 
sell them. toshim, and not “to his 
unknown foreign correspondent, and 
the commission merchant has no autho- 
rity, to pledge. the credit.of his corres- 
pondent for“ them . , Bod, just so 
does the property . in’ the goods pass. 
from the country producer to the com- 
mission .merchant, and then,, when the 
goods are ghipped, from, the commission 
merchant to his consignee And the 
legal effect of the transaction’ between 
the: commission merchant and’ the 
consignee, who has given him the, order, 
is. a contract; of, sale‘ -passing’ the 
‘property. ‘fromthe .one to, the other; and 
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consequently the: commission nierehiünt i is 
a vendor, and’ has"thé right öf ‘orie “as to 
stoppage in transith.” These observa- 
tions ^ efifié: ‘the relations ' between the 
commission’ agent’: and “his” foréign 'cor-' 
respondent, and práééed | upon.an. appre- 
ciation * of the difficulty “which “would 
exist in establishin any , privity of 
contrat between. the forexgn correspond- 
ent and' the origihal vendors: In, hig" 
work: on. ‘contract: on BalevLord-' Black- 
bürn^reviews the'cases “of: Feise v. ‘Wray ` 
9 ‘Siffken v: Wray '(3) and Tucker v' 
umphrey (4)..and- says- that m game: 
cónélüsion:follows: froni them in respect 
on a"faótór adting™ for a, foreign’ cors 
ponidént and purchasing ‘goods jn'] his ' 
nime." In Turner v. ,Lawenpool.. 
Dogs (5):. it: was: assumed: that the 
rélation’ of vendor ind pufchhser'existéd" 
pétiveen the ‘forérgn' " edmmission, mér-- 
chant and his, principal int- England’. 
Story‘in' his? work^-on Ageney in- ‘like’, 
mariner’ treats‘: a . factor’ it a foreign 
eir "who" ; purdhabes goods on.: his 
for his principal and ships: 
tei Hs the" latter: as" one^havihg the" 
Tights: atid*. remedies ‘and: ` being” i 1 the 
same" > prèdicament" as . a. vendor. 
of . the, g This- dictam' of 
Lord-;Blackb > explained” in! the: 
case’ of Cae lbu v v. Gabbs (6). * Inf Ahat- 
case, "Brett, M. R., observed, asi follows . 
“Lort: Blackbitrn , has*not- said: that- as: 
long: as! the contract: of" principal‘ and' 
ent’ is ex tory the ptincip 1 can sue 
Eden E "make hini- pay as though. . 
the. contract: wéré'that of. endon ard’ 
purchasers: He-has 'considerêd the ‘point’ 
with feference fms Ga i ne the 
regard :'to ‘tHe: ‘theory of 
property in the goods and’ pane faye 
to the) power of stopping the' goods’ in’ 
transitu, and as to these two matters, he 
has said with’reférerice to'tlie firstof them, 


: (S): (1802)' 3 Bast. 997 6^ BI" R? 551; 102 E. R 

.(3, (1805) 6 Bast’ 371; ‘Smith 480, 102 È R. 

4) 0655) 4/Bing" 516.1 M & P. 3784,- 8L, J, 
@ ce © 94 b E 866 

ang 548" 20 II-Ji-Ex 303,' 155 8:R. 
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thàtif'a RM sogni a agent has; 
purchased, the'. goo which’ -he was 
ordered “to purchase, and -has -ppt ‘thems 
oni board, consigned to his: ».prinejpal, bx 
that; appropriation, the, 'property , ins the: 
goods passed; from the commission:agent ; 
to the princi al as. if such" "agenti were x; 
&.vendor. T en as ` regards. the; power ; 
to’ stop in transitu Lord Blackburn has. 
said. that: "if, the. commission |. agente, 
abroad is “bound to .pay; for "thetgoods » 
io the. foreign: -gellér-of whom; he! ‘boughtt 
them, and “after he. has. shipped: them’; 
torhis ‘prinsipal, such agent hasinot; “heen 
paid, and this. principal ig : insolvent, 80." 
that TRACK seller could anly:haxetthe.' 
agent. look to. for payment, the: Gourta’s 
have. held. that syeh, ent may Btop-the« 
goods i in transitu. as iU hs were a. vendor, 
or in the position : of. vendor." These; 
observations - make... “lb. Celine that]. even} 
in, the case of / Mforeign y correspondent, they 
ntract remains an contracts of: puo. x 
and: only... for certain purposes, he.) was- 
to be‘ treated as’ a. endo or asj onem 
the position, of a "vendor, .Iny this; 
connection, the? rents of Fry; L Jains 
that case: are' "worth quoting, ; agstheg ` 
cléarly. summarise | ther; position;., He 
observed as. «folláwg: "Now. ag, to; the 


first ofi these grounds; was~there jeneh a 


contract’ (meaning 3. such, al contract. a8* 
creatéd' the relation between a vendor : 
and: 8 purchaser)”, ; cWas- the.contract ‘oft 
principal: and,agent margedt into. thatiof: 
vendor and‘purchaser? ;, mustibe à: 
question’of tact; and/as a: matter, ‘of, fact 
there was'nd such contract. ‘Itissaid; ..., 
for, two’ ‘reagons, first), because otherwise" 
the | property, in the; go would < not’ 
pasa 'to the English merchant for. whom, : 
the agent abroad bought them; In’ my 
judgment*the’ property would Rsi: 

the article was-spécific it would. by 
the pritehse, ' and if” not, ‘specific, , bit 
was appropriated! by, the" agents, don "his- 
principal, it would pass by virtue of the 


, appropriation. The other reason for 
inferring 


the relation of vendor and 


` ehe was said to be because the 


reign agent who-has bought for his 
principal has the right of stop in 
transitu, but that; in my opinion, is nó 
reason for gach inference.” After 
~- dealing the..cases of Lickbarrow v, 


. where it was held that even an 


EI INDIAN CASE, "fion. 
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Mason (T) and other cases whereithe | RANGOON HIGH C : 

tight to stop in transitu has been First Orvin APPRAL No. UD. 


allowed without the relationship of 
vendor and purchaser existing, and 
ent, 
who puts the goods on board is able to 
exercise that right being in the same 
condition as if he had heen an ordinary 
unpaid vendor, Fry, L. J., referred to the 
case of Ireland v. Livingstone (1) and 
observed as follows:—'"Then in the case 
of Ireland v. Livingstone (5) Cleasby, 
B., says that there was ‘there not a mere 
contract between vendor and purchaser 
although after the goods were shipped 
a relation like that of vendor and 
vendee might arise. No doubt in that 
case Lord Blackburn uses stronger 
language, and says that the legal effect 
of the transaction is a contract of sale 
passing the property from the one to 
the other, and consequently the com- 
mission merchant is a vendor and has 


the right of one as to stoppage in ' 


transitu; but by thg legal effect of the 
trangaction, he means the legal effect 
of an analogous contract, to that of a 
contract of purchase and sale. It is 
important also to observe that Lord 


Ohelmsford in that case puts the matter ' 


so as‘ to-exclude the existence of any 
‘contract of purchase and sale. He says 


‘I.would preface what I have to say by’ 
stating my opinion that the question is ' 


to be regarded as one between principal 
and agent though the plaintiffs might 


in some respecte be looked upon as’ 
e defendants, 80 as to give’ 


vendors to 
them a right of stoppage in transitu. 
Therefore, in such a case as the present 
there is in fact no contract ofa vendor 
and purchaser,” 


K. 8. D. Appeal allowed. 


N. H. E ' 

M 1787)1B8m L. O (Sth Ed) 753, and (lith 
Ed) 693, IR R. 425,2 T R 63, 8H. Bl 257,8 
Kast 21n; 4 Bro, P. O 57, 100 E R, 35. 
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Present:—Sir Sydney Robinson, 
Kr., Chief Justice, and Mr. Justice 
May Oung. 
LEOUN—DEFENDANT—ÅPPELLANT 


versus 
LEOUN-—PLAINTIFF—RRSPONDENT. 
Benami transachons—Transfer of property by 
Anglo-Indians — Presumption of advancement, 
whether arises Documents) executed in solemn ' 
form, inte: pretation of—Courts, duty of, in inter- . 
preting—Gist—Subsequent acts, whether relevant, , 


ocument indicates, : 


y actsand cond ; 
nma of a edat mfi that ar a PUPA 
0 ʻi 5 
cdi, = EA K and conduct‘ is algo 
pp against the judgment and 
peers of the Oaa (Rutledge, J.,) 
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JUDGMENT.—This was it 
brought by the plaintiff-respondent, Mre. 
a against aan defendant- 

nt tor possession of a house which 
had been gifted to her by her husband 
in 1908 It 18 necessary for the purposes. 
of our decision toset out the facts in” 
some detail i 

Appellant was originally in the Publi 
Works Department, but owing to his: 


, Büperlor not approving cerlain measure.; 
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ments in a contract ivhich he had 
passed, he was dismissed and set up a 
business on hig own account, ‘He 
obtained a valuable contract from the 
Burma Rice and Trading Oompany to 
erect for them a mill at Bassein. In 


1904 he bought a piece of land ‘in. 
Rangoon and for the purchase price or.: 


part of it he executed a mortgage on 
the land in favour of the vendor. In 
the year 1900-1907 he built a house on 

rt of this land. In the latter year 
e paid off the vendor's mortgage 
borrowing money from one Ma Ma .Gyi 
to do so. To her he gave & mortgage 
on the house and land. He had a dis- 
pute with one of his sub-contractors, 
and on the 6th April “1907, this man 
filed a suit against him for Rs 16,000 
odd. Appellant then paid into Court 
Rs. 5,749 and joined issue as to the 
balance. The sub-contractor attached 
the money due to him by the Burma 
Rice and Trading Company; but appel- 
lant gave security and got the attach- 
ment removed. . While that suit was 
pending he married the respondent on 
. the 3rd. of June 1908. He alleges that 
acting under advice he paid off Ma Ma 
'Gyi's mortgage with money that he had, 
and fearing that the same sub-con- 
tractor in execution of the decree that 


he was. likely to get might attach this- 
in his. 


house, he decidéd to put it 
wife's, name; and to that end in order 
to save his property from the risk of 
attachment he executed a deed of gift 


dated the 23rd of June 1908in favour, 


of his wife. The parties lived in this 
house and have done so all along until 
the disputes arose which led to & sepa- 
ration and to the bringing of the present 
suit. On the 4th of September 1908 


part of the site originally bought was: 


sold to Bir A. Jamal by. Exhibit O for 
Rs. 7,500. The deed of sale was 
executed by the respondent as vendor. 
Both parties Bade. 

purchase money Two other 
this land were sold in the same or the 
next year to  Messre. Burjorjee and 
Vertannes, but the deeds of conveyance 
have not been produced, nor have any 


certified copies of them. It has not been. 
proved whether these. iwa salea took. 


pile dedit 


to have taken the. 
bite of. 


68? 


place before the marriage or after, 
though it-.seems more than probable 
that they were after the marriage. There 
Was in 1911 a boundary dispute be- 
tween Messrs. Lecun and Burjorjee. Ap- 
pellant naturally negotiated the sales 
and gave instructions in respect of the 
boundary dispute. Judgment was de- 
livered in the sub-contractor's guit on 
the 8th of March 1909 and a decree 
assed for Rs 595 and costs in his 

vour in addition to the sum paid 
into Court by appellant. The ' decree 
was confirmed on appeal, and the 20th 
of March 1911- appellant paid the 
decretal amount. Todo this he raised. 
money. from his wife's uncle who had. 
been his Counsel in this case. The title 
deeds of the property were handed 
over to'him and pro-notes executed, 
by both the husband and wife for the. 
amount advanced Those pro-notes had 
been renewed from time to time; they, 
were last renewed on the 25th of October. 


.1821 for Rs. 13,500. ; 


After living happily together until 
1922 various differences arose between, 
the husband and wife. She found, 
letters of a compromising . character , 
written by a lady, who had been living 
with them, to her husband. Appellant, 
had apparently been-told by this, lady, 
that his wife was misconducting herself., 
with one Lambert and he taxed her. 
with it. She strenuously denied it and , 
brought & counter-charge against him, 
with reference to the other lady. On 
the 26th of July 1922 she left him and 
went to her mothers house. On. the. 
27th of July there was a meeting be- 
tween the husband and' wife. : There 
appears to have been some sort of, 
settlement arrived at by which appel- 
lant was to take his wife back, and , 
she was to execute a document trans-, 
ferring to her children this house ora 
document by which she was to be 
trustee for her children. However, on 
the next day her husband sent, Lambert 
to. the house having heard from him a, 
confession of his misconduct with ‘the 
respondent, He followed and confronted 
his wife with Lambert Lambert ad- 
mitted ‘the misconduct,‘ but his wife, 
denied..it,.and there was evidently. s, 


D 


D 


~ gli 


LEOUN v. LEOUN, 


stormy intefview: On -the 29th of July 
respdhdeñt wrote 6 letter to appellant 
expr essing her - disappointment that he 
had, rót)'eomé.4he previous: day. and 
takén.her back as he. had promised to 
dá^on certain conditions, the chief of 


which); was. that: the. children were to. 


have sharegin thè house. Appellant had 


hid a''dücüment prepared for execution. 
by his: wife which, sets out thnt.the. 


hüsbanud was absolutely entitled to the 
Idhd (and: buildings, the Subject of.the 


giti of thé -23rd of June 1903'in favour ` 
ofthe: wife, and'that: the property had. 


bbëm: lield', by her iiri trust for her hus- 
band during this-life time’ and ‘upon his 


death ‘for’ tho. benefit: of his. children’ 


The- ‘document then déclares the. -trust 

as geb: out above tin. favour: of the hus- 

bBad'-and, three « 

námed?...... 
property ‘after the. husband's. death. in 

suei akares- as may: be directed by the 

Wiliaft her- husband." Respondent re- 

to execüte such d document She 

wid‘ not. apparently agree to the 


allàgstioh that-sHe-~ had all along Leld: 


‘thé property in trust for. her. husband 
and! aheidid- not ap S Mn 
going: t6. the! three chi n. then living 
astghe -was in thé’ family’ way, and that 
-child’, oughtialso: to-share.’ Apparently 
appéllantiwas-nob!satisfied: that he was 


the -father of: that' child;: but, whatever - 


thé: reasons. may: be, all'these negotia- 


. tions fei throughs On, the 17th of: 


dilünts Counsel. wrote to her 
ing, upon:heri to acknow- 


AvBustiap 


ledge! ‘that. he waa ‘merely 'a benama-. 


dar: il; respect! of the property in. suit 
and ' ‘requ tingi her» to. fix a date 
when’ "she. would: execute : a recon- 


veyante - 'of the property in favour of. 


her/husband: No. answer: was sent. to 


this; létter; and onythe 7th, of February - 
1023) respondent ` wrote. through her. 


' Go ‘galling-upon:appellant to deliver. 
possession of, the house. to her. . The 
presdntt suit, was: thensfiled bythe wife 
for: possessión.. “by. e) eótment, if necessary, 
and? "fürs meene profits ' Plaintiff-res- 

porident ‘bases ‘her-claim‘on the-deed of 


giftiottic 23rd Juneu908. She had been ! 


it 
wie "Her 


sion. of the house, living there 
 Husbánd: ever since; andit 15: 
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‘children who were: 
these- three to take the. 


ve of the house. 


[1934 


urged on her behalf that the parties 
being Anglo-Indians, the same excep-- 
tion to the general rule as: regards re-^ 
sulting trusts applied in this: caso as 1t 
would in the case of Europeans under' 
the law as administered by the Court: 
of Chancery at Home It is urged that 
the prima facie presumption is that this 
property was gitted to Her by way- of 
advancement, and that the- onus hes on 
the appellant to establish that that was 
not his intention at the tme the deed 
was executed.: 

For the appellant it 15 seed that the 
general law in India is the same as the 
general law in England as regards re- 
Bulting trusts; and "that, having ‘regard: 
to the facts as regards the nationality ' 
or race, -domicile’ and residence of the’ 
parties, the -presumption of advance-: 


„ment does not.apply, but that, on the 


contrary, the prumary' presumption 1S, 
that the gift’ was made berami’ with- 
out: any intention of - transferring- 
the beneficial ownership to the respond-" 
ent.: 

Reliance is placed on the-facts set 
out at the beginning of-‘this judgment 
which -occurred at the time the deed 
was executed Further, relance is 
placed'on the facts that throughout: 
appellant: has. been dealing with the 
property as owner. exercising: all: those 
rights.-that he would exerciseaf he had 
never ceased' to be the beneficial owner of: 
it. Lastly, reliance. is " placed on the 
happening on the. 26th of July 1922.and 
the following days 

There is ttle doubt as to the law in 
respecti of resulting trusts and’ the pre- 
sumption of advancement in India. As 
regards Hindus, the.law has. been laid 
down in the case of Gopeelrist Gosain 
v. Gungapersaud Gosain (1), and in 
respect of. Muhammadans in the case 
of. Moulvie Sayyud) Uzhur Ah. v. 
Beebee Ultaf, Fatıma (2). The same 
rules have been held to apply in the case 


\ 


of Burmans in Meeyappa hetty v. Maung 
Ba Bu (8). . 
OKER A 534, 4 W R P O46, 15a P O J. 
493, 2 Suth P-O J 13, 19 1} R 90 
2) 13M'I1 A. 282, 13,W R P. 1, 4B. L. R.P, 
2 Sar P O, J 523, 20 E R 538" 
-(3) 8 Ind, Oas. 450, 3 Bun, LL. Ti 82; 
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As regards this last case we desire 
to express no opinion at present. 
may be necessary ta give this ‘question 
of law further consi 
of Burman Buddhists; but 
former cases are decisions by their 
Lordships of the Privy Council In the 
case of Europeans who had been born 
and had a permanent residence in 
India, the law has also been laid down 
by their Lordships of the Privy Council 
in Kerwick v Kerunck (4). Lord Atkin- 
son in delivering the judgment of their 
Lordships said: “ The general rule and 
pnneiple of the Indian Law as to result- 
ing trusts differs but little, if at'all, 
from the general rule of English Law 
upon the same subject, but in their 
' Lordships’ view it has been established by 
the decisions in the case of Gopeekrsut 


the two 


Gosain v. Gungapersaud Gosain (1) and ` 


Maulvi Sayyad Uzhur Aliv Ultaf Fatıma 
(2) that owing to the widespread and per- 
sistent practice which prevails amongst the 
natives of India, whether Muhammadans 
or Hindus, for owners of propertv. to 
make grants and transfers oft benami 
for no obvious reason or apparent pur- 
pose, without the slightest intention: of 
vesting in the donee any ‘beneficial 
interest in the property granted or 
transferred, as well as the usages which 
these natives have adopted and which 


have been protected by Statute, no^ 


exception has evér been engrafted on 
the general law of India negativing the 
presumption of the resulting trust in 
: favour of the person providing the pur- 
chase money, such as has, by the Courts 
of Ohancery in the exercise of their 
equitable jurisdiction, been en 

on the corresponding law in England 
in those cases where & husband or 
father pays the money and the purchase 
is taken in the name of a wife or child. 
In such a case there is, under the 
general law in India, no presumption 
of an intended advancement as there is 
‘in England. The ‘question which of 
the two principles of law is to be applied 


(4) 57 Ind Cas 834, 18 O 260, 10L B B, 335, 
(1950) M W' N 738, 30M L J 396, $8 AI L. 
T 194, 47L A 975, 320 L. J 490, 2U.P. L. 
È. (P, 0) 155 13L. W.455, 93 Bom. L. R.730 
(Oo. o, M 
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eration in the case: 


680 
to a transaction sueh as the. present 
which takes place between ‘two persons, 


born in India of British. parents, and 
who have resided practically all their 


lives in India is of general importance." . 


It was further stated: : "It is a mistake 
to suppose that according to the cases 
already cited in determining which 
rule of law is in any given case' to 
apply in India entirely depended on 
race, place ‘of birth, domicile or resi- 
dence. These were notto be treated as 
constituting per se as decisive, What were 
treated as infinitely more important 
were the widespread and persistent 
usages and practices of the native in- 
habitants." "Their Lordships then: held 
that the: presumption of advancement 
did apply in the case with: which they 


‘were dealing. In that case: the . parties - 


were, of pure European, descent, though 
both had been born in India and had 
resided in the East ever since. Whether 
the same presumption. arises in the 
case of Anglo-Indiang ofthe descent of 
the parties ‚in this suit is the firat 
point we have to decide. It is clear 
that race, place of birth, domicile or 
residence are all matters to be taken 


into consideration, but they are not the: 


only grounds on which a decision must ' 
be based and indeed the more import- 


ant grounds are widespread and pər- 
sistent usages, and practices of execut- 


ing documents benama to transfer lands - 


to wives or children without any in- 
tention of conferring on them the ane: 
ficial ownership. .Even ifthe presump- 
tion be held to arise, it would be open 
to the party against whom that 

sumption is made to rebut it and show 
what the intention òf the donor or trans- 
feror was at the time the transfer was 
made. In Kerwick v. Kerwick (4) after 
examining the facts which are ‘all: of 
the same character as those: we have 
before us in this case, their. Lordships 
held that the husband had: rebutted 
the presumption, and the decision is 
of the utmost value in dealing with 
the facts that arise in the present 
suit. ~ " 


Appellant's father was a Frenchman ,: 


and his mother an Anglo-Indian lady; 


| hor father was an Anglo-Indian and.heg : 
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. mother a Burmese lady Respondent's 
father wasan Mnglishman, her mother 
,an' Anglo-Indian, and her maternal 
grandmother a Shan lady Bo far, 
therefore, as the respondent is concern- 
ed, ahd so far as descent governs the 
matter there is gqod reason for hold- 
ing that the presumption of advance- 


ment will arise, Appellant must be' 


described as, an Anglo-[ndian. Both 
appellant and respondent were born 
iu Burma; they hàve alwayslived here; 
they ‘were éducated here, and they ore by 
r ion Raman Catholic They follow 
En, lish, customs as regards dress and 
manner of livitg No evidence has been 
given, and we are not prepared to hold 
that there is any widespread and persist- 
ent usage and practice amongst Anglo- 
Indians in Burma of transferring lands 
benami in the way there is amongst 
Hindus and Muhammadans. Some of 
them, may at times resort to such a 
practice with a fraudulent‘attempt to save 
property fiom the hands of creditors, but 
wé Haveno ground for holding that there 
isany such common practice prevailing, 
88 à common iule forall general pur- 
poses The rule, therefore, avhich, in our 
opinion, isto he applied in the present 
case, is that the presumption of advance- 
ment arises in this suit It is a rule 
Which, having regard, to tho status of the 
parties, would be, m our opinion, a rule of 
equity and good conscience. ` . 
his being our finding the further 
queation remains whether the appellant 
has succeeded 1n establishing that, at the 
time he made this deed of gift in favour 
of his wife, he had no intention of 
parting with the Beneficial ownership, 
and that he intended her fo be merely a 
trustee for-himself. His own bare state- 
mant that this was his intention advances 
his case little, if at all. Ít is’ statement 
which he’ was bound to make and which 
so vitally affects his interesta that it 
must Be received with the utmost caution; 
and all the more sọ, as the appellant has 
shown that he is not the person whose 
allegations and motives can be readily 
accepted Such a statement was held by 
their Lordshipe ‘in Kerwick v Kerwick 
(4) to be'of little ‘avail, unless he 
establishes atthe same time with reason- 


1 
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able clearness that he had ather and 
different motives for the action he took. 
At the time this deed of gift was made 
appellant Had but one creditor, the sub- 
contractor, to whom he had to pay at ` 
most Rs 5,000 over and above the amount 
he had already paid into Court. Heshad 
atthat time apparently some Rs 18,000 
incash The property was mortgaged 
foran amount puactically equal to, that 
sum, and that, when he had to pay the 
decretal amount, he was able without 
difficulty to borrow the ‘money from a 
relation shows that he could have had but 
little fear of the attachment and eale of 
the house, if he had still kept it in his 
own name ‘This 1s further shown by the 
fact that he preferred to'use his ready 
money in redeeming ‘the mortgage. ^ 
Appellant was: at thet time a man of 
abóut 35 years "of age orso. It is clear , 
that he fell much in love with respondent 


-who was then 18°orl9. He gave ‘her 


jewelléry worth, it is said, Rs. 5,000 .or 
thereghouts, but it is urged, that by this 
deed of gift-he deprived himself of every 
scrap of property he possessed ‘in the 
world; He had this contract, and he 
knew that the use and benefit of the : 
house would still be his even if he trane- 
ferred the real ownership to his wife.: It 
is necessary that the Courts should re- 
gard documents executed in a solémn 
form as primarily expressing the inten- 
tion of the executant according to their 
tenor, and ıt is, therefore, clearly necessary 
that ordinarily speaking, evidence should 
be forthcoming of a strong motive for 
acting with an intentien contrary to that 
which the document indicates; 'and in 
addition to that there 15 in this particular 
case a presumption of advancement. We 
are unable, therefore, to hold that‘any.such 
stiong motive has been ‘established in 
this .case, as it must be established; if we 
are to go against the express terms of the 
document ' Moreover, all fea: of any 
action on the part of the subcontractor 
had passed away when his deoree was 
satisfied on the 20th of March 1911. It is. 
not shown that thereafter appellant, was - 
in any fear of creditors, or had any motive 
in allowing-the position created. by ' the 
deed of gift to.continue, and yet he never 


aough¢ for ll years to alter that. position 


Wa 
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their acts and “conduct at- that- time 


until the trouble arose between. his wife ., anything that lends great support to the 


and himself that le ever put forward any 
claim or contested the validity of the deed 
i gift. It was not an unnatural act on 
e 

much younger than himself with whom 
he was infatuated, and it. was a right and ' 
proper ‘thing „for, him to have done to 
make provision for. his wife at an eart 

, date in their married life This; we’hold, 
was the motivé which led him to ‘execute’ 
the deed of gift. '' f cas 

' It has been urged that he sold the 
various strips of land and took the pur-, 

, chase price for his own use, although the, . 
money really belonged to his wife. It is E 

"urged that he spent a large sum of 
money, according to him, some Rs. 20,000 
on additions, improvements and repair’ 


appellant’s case; She was charged. with 
adiktery, and the alleged adulterer was 
'admitting.misċonduct. She was anxious 


of a man : marrying „a: girl.very ` to be reconciled to her husband on this . 


account and for the sake of the children. ' 
The parties were ‘Roman Oatholics and’, 
their religion forbade a divorce. She 


might well agree: to execute & document , 


transferring this property for the benefit 
of the children without being ‘taken 
thereby, to admit that she had never had 
any ownership: in it.. When Exhibit 4 
was put to her, a document whereby her 
"rights in the property were denied, she 
. strenuously, refused to execute it. ''' 
On a consideration of all the facts and 
circumstances in this case we hold that 
the presumption of advancement arises 


to the house It ıs said that he’ always " and that the appellant has failed torebut '' 


paid the rates and taxes; that he installed . that presumption. The decree of the 
electric “ght at’ his own expense; and’ Court below was correct and will be 
that he has’ throughout exercised acts of confirmed, and this appeal‘ will stand 
„ownership, whereas the wife has never dismissed with cests throughout, We 
done so. In reply, -it is -urged that it is certify. for two Counsels. We further 
only acts and conduct at or abou} the direct that this decree be not executed for 
time of the deed of gift that are relevant , one month on the'appellant undertaking 


and that evidence of uent acts, and" 

hae is. e C eae may be 

&0 1n England, but we do not think that 

this evidence 18 inadmissible in India, 

, and similar acta were considered by their ~ 
Lordghips in Kerwiek v "Kerunck (4) but 

. we do not think that any of these acts 
avail to any extent to establish’ the pro- 


position; the: burden’ of which is on the, : 
appellant. He; was living happily with | | 


his wife in this,houge, and he spent, large 
sums in repairs and, improvements. The 
ordinary presumption as to those would 
be that, if the gi lad been: by way” of 
&dv&ueement, these expenditures Wwould,'. 


also have been by way of advancement. ' | 


His'negotiátion of the sales of the: lands. 


is referred to, but, the transfers were :' 


executed by his wife, and ‘it is' to be. 


noted’ that, when.money was:borrowed to ' : 


payoff the d ' frgm- her uncle, she. 
also executed the promissory-note in;lie.' 
favout, "Lastly, the events that occurred’ 
after she had left appellant's house are © 
relied on. ‘Af that.timo, the feelings of 
the parties towards each other'were yery, 


"U^ Be De 


to’ vacate the premises: within that time 
and provided further that, he pays- into 
Court the Rs. 200 per mensem; he «vas: 
ordered to pay asrent which he has not 
yet done, within one week. 

i Appeal dismissed, 
j| 


- i 
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' OUDH JUDICIAL COMMIS- 
SIONER’S: COURT: 
Frest Orvin, APPBALS Nos. 54 anp’55° 
^" Maga LUE. | 
[EH : AU b. ) . E] 
Present: Me Kendali, A.J. G., 
' "and Mr: Pullan, A. Jt O. + 
Rani ABADI BEGAM AND OTHERS" 
— BLAINTIKFS— A PPELLANTS 
" Versus ir 
Manga AHMAD MIRZA: BEG < ' 
-AND,OTHBRS*—D FAN DANTS—RRSPONDENTS. 


wr ae 


embjftered, and,we are, ypeble-,to dee Jr, ^ Qudh, Katgles, Ait (of. 1800), s19, 925-Taluke 


) 


692 . 
ABADI BEGAM 7. AHMAD MIRZA BEG 


how governed —3a. — Females, succession 
dude jm -Arcestral and self-ac- 
whether disttnguished—Criminal 

atek Code (se V of 88) 0 4 145—Lamuaton 
ae e GXI ) Seh edings 
145, nature of —B reach seh P penda 


Ped "Parit ip npe m dispute, meaning of— 
"pro some parties—Magistrate, ju: i 
tion te aa wer, poasssion—Cwi suiti—Limita- 
tion —Want dup jurisdictum—Error—V we affecting 
whole p — Mutation order, effect of 

talukdar, estate governed by the 
Ondh Estates Act, and recorded in list Il of the 
Act, as an estate ordinamly devol upon & 
single heir, is, by operation of section 15 of the 
Act, taken out provisions of the Act, the 
incident of single heir succession attached to 
the estate does not come toan end, if the estate 
wes subject to a custom of single hear 


succession 

rior to its pean? under the- om operation of the Act 
0695, col. ?, p 608 , col 3] 

ren Dey KA nai v. Rae eee 

, Singh, 7 O O 218, 20 A 393, BO W N 609, 31 


IA 132,1A L J 384,11 Bom. L R‘516, 8 Sar 
P. O J. 630 (P. C), explamed and-distingulshed 
Succession to an estate removed ' the 
pleats of the Oudh Estates Act is governed 
peisonal law as modified by fusion of the 
Nn [p 696, col 2] 
A tamily custom may be ie iud in. 


& property even li has been wi rst 

aa nih dh Estates Act [p 697, 
L 

‘The: whole idea of gaddi-nashini in Oudh 


inheritance bya mele and not by a 
kemalo. D6 698, col. 2] 


is no aa latian in Muhammadan Law 
between pels aequare and ancestrali property. [p. 
698, col. 1 

Murtáza Husain Khanv Mohammad Yasin Ali 
Khan, 36 Ind Cas 209; 38 A 552, 20 M. L. T. 302; 
MA Lem 108 18 Bom. L R. 884, 3r LJ. 

Soi, (1916) 2M WN.555;250 L J. 1; 100.0. 
PLW TEX 210 W 
Pw das 431. A 288 (P OC), referred 

The words “parties concerned in such spate” in 
mum Er Procedure ode, are mtended 
to inclu persons to be 1n possession, 
and proceedings under the section are not without 
jurisdiction merely becanse some of those 
are not larely to cause a breach of the peace n 
co 

Krishna Kamini v Abdul Jabbar, 30 O. 155, 8 
O W.N 737 (F. B), referred to. 

The mere fact that in proceedings under sec- 
tion 145, Orrminal Procedure Code, a compromise 
A filed by some Fon the paties does mot preclude 

the Magistrate from putting such parties into 
possession, although it may dd that all the 
ea illed a compromise the e P of the 

Magistrate would coase and he could only cancel 

roceedings under clause (5) of the section, 
in bs abe the effect of proceedings 
aka ee of p 
section 145, Onrminal ure Code, as 
imitation, for the civil suit fnar Arc 
didhedtle Ito the Limitation Act, the 


abit OAR, * 


L 
N dà 40 LX 
Te 


' {194 


( 
must be shown to be without jurisdiction- in! ‘the 
strictest senss of the term Itis not every error' 


which would make the resul$ invalid, and before 
want of jurisdiction can be established. 8. a vice 


SA c ui b 

whole pro 1 " 
Yar” Mohammad v Hayat Muhammad | 

Sana Tma ees Due 220 W N. 42, 18 Or. L 


J 1084, relied 
An pega in mutation proceedings is not a final 
decision as to ownership and -has no effect what- 
Bosver on an order passed by a i 
ee under section 145, Oriminal cedure 
in so far as that'order limits the period 
within which a civil suit may be brought by any 
of the parties. [p 695 col. 2] 


Appeal against a NA of the Sub- 
Judge, 
1 


Messrs. A. P. Sen and H. K. Ghose, 


for the Appellants. 
Messrs Bishambhar Nath Srivastara 


Haider Husain, Chand Narain Harkauli ' 


and Ram Bharose Lal, for the Respond- 
ents. 


JUDGMENT. 

Pullan, A. J. C.—These two appeals 
arise from a: dispute as to the succession 
to the property . of one Muhammad Ali 
Beg who in the year 1908. At 
the time of the annexation of Oudh in 
1856, this property; which is known 
as the Aurangabad taluka was in the 


possession of Ali Bahadur with whom 


the first summary settlement was-made 
by the British Government. During the 
Mutiny, Ali Bahadur died, and the 
secon. summary settlement in 1859 was 
made with his nephew, Agha Jan. It 
was the policy of the British Government 
to confirm the so-called talukdars in 
posession of their estates and to esta- 
lish as far as possible the rule of 
single heir succession. Letters ‘were 
issued to all the talukdars who were 
asked to confirm in writing their famil family 
customs and in ‘accordance with their 
replies the lists which form part of 
Act I of 1896 were compiled. gasna Jan 
declared that in his family there was a 
custom of gaddi-nashini, that the estate 
was impartible and that the eldest. son 
succeeded. Accordingly ` A Jan's 
name was entered in lists Nos. land 9 


prepared under dlausé (8) of” Act 1 ‘of 


Sitapur, dated the (15th June 


D 


- These were Ahm 
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1869 and he. also .received : what was 
known asa primogeniture sanad.' Agha 
Jan's eldest son died fivé.days , betore 
_his father on the 13th of June 1875. 
Under section 22 of ActI of 1869 Agha 
Jan.should have been succesded by, his 
ndson Hamid Mirza who , was then a 
Bos of eight. Muhammad Ali Beg who 
has the eldest surviving son of Agha Jan 
, took possession of the property and was 
` confirmed in his possession by Govern- 
ment. When many years later a suit 
was brought by Hamid Mirza Beg it 


t 


' was held. by a Bench of this Oourt^that^ 
'. Muhammad Ali Beg was entitled to: the - 


property in virtue of.the declaration: 
made by his father that his eldest son 
should succeed in accordance with the 
family custom. The Judicial Commis- 
sioners held that this declaration of 
Agba Jan must be -construed as a Will 


in favour of Muhammad Ali Beg which . 


had the effect:of transferring the estate. 
In 1908 Muhammad Ali Beg died." Five 
persons claimed to-be in ion of 
,the property and, applied for mutation. 


Muhammad Ali Beg; Abadi Begam his 
daughter, Achchi Begam his widow and 
Amir Mirza and “Hamid Mirza his 
brother's sons. In the course 'f the 
proceedings Ahmad Mirza, Amir Mirza 
and Hamid Mirza came to an agreement 
‘and mutation was effected in their. 
favour. Simultaneously ‘an order : was 
passed by a Criminal Court, which had 
‘cognizance of the dispute under section 
145 of the Code of Criminal Procedure 
putting these persons in possession’ and 
directing the other parties to have 
recourse to the Civil Courts Subse- 
quently Abadi Begam has, fought out 
two suits with Ahmad Mirza, one for 
' her dower debt and, one for possession 
.of the property which she inherited 
‘from her mother. She did not, however, 
lay claim to the estate left by Muham- 
mad Ali, Beg until. August 1918 when 
' ghe Aled the present suit.” Abadi Begam 
claims in the alternative either that the 
property should be dealt ‘with under 
Muhammadan Law in which case she is 
entitled to one half or that the property 
should be held to be an impartible 
estate and that she as the- nearest. heir 


foe 


Mirza brother of ` 
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ofrher, father is entitled, to'the whole. 
Musammat' Akbari Begam, the sister of 
Muhammad Ali Beg, and, therefore, the 
aunt as well as the mother-in-law of 
Abadi Begam merely claims her one- 
Sixth. share under the Muhammadan 
Law. 5 

The Buhordinate Judge found that 
the suif. of Abadi Begàm was barred by, 
limitation, as under Art 47, Sche 


‘dule I of the the Limitation Act it should 


t 


have been filed within three years of the 
Magistrate's order passed in the pro- 
ceedings under section 145 of the Code 
of Oriminal Procedure on the 14th of 
July 1909. He has also found that the 
property left by Muhammed Ali Beg is 
governed, by Muhammadan Law subject 
to a family custom of single heir 
succession and that there is a further 
family custom excluding females from 
inheritance . : 

‘The ‘burden of proving that the case 
of Abadi Begam was barred by limita- ' 
tion was laid by,the lower Court on the 
defendants. This decision is contested 
but the reasons given by the lower 
Court are sound. The plaintiff stated - 
that herclaim was within the twelve years 
period of limitation allowed for such 
suits and it was no part of her case that 
there was^any'decision by a Oriminal 
or other^Court «which could in any way 
affect her claim This case was set up 
by the’ defendants in their written 
statements and it was primarily for them 
to show that there wasa decision ofa 
Cnminal Court which brought the 
plamtiff's claim, under any other rule of 
limitation than that on which the plaintiff 
relied. It is now conceded that Abadi 
Begam wasa party to certain proceed- 
ings taken under section 145 of tlie 
Oode of Criminal Procedure after her 
father's death, and that the Magistrate 
concluded those proceedings by passing 
an order putting Ahmad Mirza, Hamid 
Mirza and Amir Mirza into possession 
of; the,property and directing Abadi 
Begam in go to the Civil Court’ Prima 
facie these facta bear out the defendant's 
plea that Art.” 47, Schedule I of the 
Limitation Act applies to the claim of 
Abadi Begam ‘and that it is, -therefore, 
barred by time. The, ‘appellant hag 
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‘endeavoured to show that for certain possession ‘dnd ‘that the procéédings, 
Teasons the Magistrate's order is not' are not without jurisdiction merely be- 
binding upon her. This can only be  éause'some of those e ies arè not': 
done by showing that the proceedings likely to ‘cause a breach of the peace. `- 
or'at any rate the final ordet, were’ The Magistrate, therefore; acted ‘within; , 
without jurisdiction, and so it has been jurisdictioy when he made the two : 
argued first that the proceedings were ' ladies parties‘ It is also contended 
not properly initiated and sécondly that’, that he committed a formal wregülanty 
the finding was invalid. Many of the: in the matter of drawing upthe: order 
rulings on which the learned Counsel required by section 145 (I) but the 
for’ the appellant relies ard those of bulk of authority shows that such for- 
Courts sitting on the criminal side and mal defect. would not affect the Magis- 
such rulings must be followed with trate’s, jurisdiction, and as œ matter of, 
caution bya Civil Court which isonly' faét there is nothing to show that the 
considering the effect of certain proceed- Magistrate failed to isene proper orders 

‘ings on the question of limitation. As toany ofthe parties, = > 

to the initiation of proceedings it is The appellant’s main argument attacks 
clear that in the first instance the Police , tlie Magistrate's final order The chief 
reported that there was danger of a objections taken to that’ order are that i 
breach of the peace between the three’ it was passed (1) in favour of three 
male claimants to the estate, but when’, persons, (2) when there was no longer 
the Magisfrate took up thé case he’ any fear of a breach of tlie peace, and 
decided that it wad rather a case for .(3) that the .ordér was passed" on a 


''gection 145 of the Code of^ Criminal compromise and not after an inquiry 


Procedure than section 107 and finding as. re uifed! by’ the Code of’ Criminal - 
that Abadi Begam and her step-mother ‘Procedure. Certain “rulings have been 
Achchi Begam were also claiming the . shown to us to the effect that a Magis- 
property he included them in the ' trate has no jurisdiction under section 
proceedings. Whether he considered , 145, of the Code of Criminal Procedure 
that these ladies were likely to commit 'in' ad case of joint possession or when 
a breach df the peace or not does not. joint owners claim exclusive possession 
. appear, from the record which hasbeen or when partners’ fight among ther- 
weeded. There are no doubt rulings of selves for managership. But ‘none of 
the Calcutta High Court on the crimi-'' these rulings, apply to the case before 
nal side to the effect that an apprehension 'us.. When the Magistrate passed his 
of & breach of the peace ‘is essential final orders there were five distinct 
before a Court has jurisdiction to take , parties three of them’ agreëđ to come 
proceedings under section 105 of the to terms and’ they asserted that there 
Code of inal Procedure and that was no-longer any fearof a breach of 
‘where such apprehension ceases juris-, the peace, but it. was held’ by the 
diction also ceases. Irefer to the rulings Oalcutta High Court in ruling reported, 
reported as Siv Narayan Mukherjee as .Ranoda Ranjan ‘Bhattacharjee v. 
v Satish Chandra Ghosal (1), Muhammad. , Bharat Chandra ‘Saha, (4) that" mere 
Khandu Sarkar v. Sadaq Ali Sheikh, (2). alle, ations of the parties that no breach 
On the other hand it was laid down of the. eace is likely do not goto the 
in & Full Bench ruling of the Calcutta root of the Magistrate's jurisdiction, No 
High Court, Krishna Kamimw v. Abdul’ doubt the three parties who filed'the com- 
Jabbar (3), that the words “parties con- | promise agreed among themselves. that if 
cerned'in such dispute" are intended tó “the Magistrate accepted their compromise’ 
. indicate all persons claiming to be in they, would not fight among themselves, 
S i E. but they made no statement as to the’ 
D Id Gio, a M40 W.N 621, 31C LI othef ‘contesting, parties, and we have 
n Ubi eise Gas 965; 38 O L J. 284, ey A g” nO reason: fo beljevg thatthe nip RUM 
) 995 r ] : x X 1 z n E 
& WOI 6 OW. N. TB)! O creed dre gir TUR MS 


“Vol, 8e] 
ABADI BEGAM V, AHMAD MIRZA BRG. 


when he passed his final order was ‘of 
opinion that withoyt such- dn. order 
putting: cértain’ parties in possession 
thére was no fear of. a breach’ of ‘the 
. peace. We have been asked: to fiid that, 
an order in favour of thrée parties is 
~on the face, of it illegal as being çon- 
trary to the wording of the Code , No 
,relevant ruling has been cited in this 
connection, and in, my opinion it would 
be straining the, meaning of the’ Act to 


. forbid, a Magistrate to - put into. ter, 


porary possession two -parties, who' have 
come. to terms: It i$ by-no mesis 
clear that the words-in clause (6) of 
section 145 confine the Magistrate's 
powers to placing only one ofthe ofi-, 
ginal parties in possession! if -hé is 
satisfied’ that two or more: of these par- 
ties have become’ one’ for the -purpose 


' of the ,dispute’.béfore Him. Nor would- 


it bé proper. to hold-that the Magis- 
^ trate’s order was' invalid Because it is 
, merely based.om & compromise’ , Had, 
.,the'eorhpromise been filed’ by all’ the 
parties and hadthere been no longen 
any dispute it might be-held that the 
. Magistrate's juri hetiom . -had ceased, 
and.that he was only empowered to 
cancel the proceedings under claüse'(5) 
of section 145, but.in .thiB case the 


Magistrate’ récorded evidence and based. , 


his’ opinion’ upon. thgt evidence and not 
only upon the compromise drawn up by 
some, of,.the parties, An: order - under 
section 145 clausé (0) must be -passed 
if there, is: still a dispute likely to" lead 
to, &-breach of the -peace and the very 
fact that the Magistrate  passéd suth 
an order and directed Abadi Begam and 
1 Achchi Begam to: take their'claim to the 
Civil Court shows that in his! opinion 
the dispute had: not come’ to an end, 
and 16 was not a case in’ which he 
could: merely cüncel tlíó order under 
section 145, clause (5). In-deàling with 
a case of this kind. it is’ hót right to 
liold that the’ Magistrate's proceedings 
were’ without jurisdiction in any but 
the strictest'sense of the.t&rm. As Held 
by the Caleutt&' High Court in a civil 
suit dealing! with the ,applicatioti of 
Art. 47, Schedule I of the Limitation, 
Not, 1t 1s not every error which .makes 
the result invalid; Before want of juris- 


. . INDIAN CASES, 


a 895 


diction clin jd , eitüilisbed. ii. such a 
ca3e- & vice must be cleatly established ` 


which. 1dfecfs- the -whole proceedings. 


Yar Mohammad Sahay, Hayat M ohammad 
“Saha (5). Two minor points have Kemi 
taiséd oné that the: Mutation’ ordér hus 
‘the affect of sup&rgeding the Magistérial 
ordér, and the other that the’ claim put 
forward - by: Abadi Bégath at that. time 
was not the same olmm-as' that “Which 
she i» making now. AB to’ the first of 
thése objeetiors ak order in .Inufatioh 
proceedin : id not a final deciBion âb 
to ownership: and has no, effect what- 
soever on the order passed: by, the, ie 
trate ih so far as that ordér |. lit 
the period | within: which å civil nit 
máy-be brought, Dy any of, the pürties: 
The sééorid' potht-is not seriously presse 
‘for ene of the’ alteinative clis made. 
by, Abadi Begam ib -to: the whole- _pro- 
perty left by her father, and that -is 


.the identical property” which gave rise 


to the ,di$pute: m 1908. IB. my, opinion 
the’ order óf- the ‘Mag istrate was binding 
on Abadi Begam- and her sutt.not having 
Been brought within three yedirs of that 
order is barred By limitation. . a, 
THis decision on the point of- Limita- 
tion only affects. the’ case, of Abadi 
Begam and’ ıt. is necebsary, therefore, 
to’ consider, at length: the, second) plea 
put forward by hóth appeéllarits , that 
the’ inhéritshtéb to’ the ,pioperty , left by 
Muhammad Ali- Be ee nll be governed 
by Muhammadan Láw, as, apart, from 
any custom which may bé slow. to 
have-been attached to-that- property in 
the time of Agha Jan. „It: is’ not ië- 
cessary- tó‘ go dt. length: into tlie, history 
‘of the talugdart properties in Oudh’ ór 
to’ di&cuss all thë rulings of this Court 


‘gr of the Privy Counbil it similar suits, 


There i$ no: question that the estate of 


‘Aghd Jan becanie under Act [of 1869 


ri’ estate, Of the clá&d réterdéd . 


d .taluq 
. Thereforé: ündéf.Séction. 10 


in list 


‘read ‘with séction,8' of tHe Act: this ' 


Court is bound tó'hold that it was 
&n' estate órdinanly devolving upon a 
dinglé heir. THe, custom of the fdmily 
was twicé declàréd ‘by Agha Jan himself, 
to, be a custom of gaddy nashint, by 
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which the eldest’ son succeeded to the 
property and the younger sons received 
maintenance. Under the ‘circumstances 
' jt seems hardly proper to consider 
whether Agha Jan rightly described the 
custom of his family or not It is 
argued on behalf of the appellants that 
this statement was induced partly by 
the fear of the Government and partly 
‘by the fear of a claim set up by his 
uncle’s widow Mehdi Begam. The 
history of the estate goes back to the 
time of an Arabian soldier of fortune 
Bahadur Beg and it, is contained with 
' goma discrepancies in the Record of 
ee of the Aurangabad estate itself 
and the Qutubnagar- estate which was 
carved out of it. There is nothing to 
show that since the Qutubnagar estate 
' was givensto-& younger son there has 
been any -division of tha Aurangabad 
estate or that it has everdescended to 
any but the eldest surviving son. 
Jt is, therefore,, proved beyond all 
reasonable -doubt that when Agha Jan 
: died his estate’ was subject toa custom 
of single heir succession in the person 
of the eldést son. Further proof of the 
custom, if any is needed, is to he 
found in the fact that Muhammad Ali 
. Beg succeeded to his father as being 
the eldest. surviving son, and his right 
.to do so was,upheld by a decision of 
a Bench of this Court. The appellants’ 
contention. is that under section 15 of 
Act I of 1869 the succesion of Muhammad 
.Ali Beg was contrary to the order of 
succession laid down ın section 22 and 
that, therefore, the estate ceased to be 
governed by the Act and any custom 
which may have.appertained to the estate 
previously came to an end. The chief 
authority on which reliance 18 placed is 
the judgment of their Lordships of the 
Privy Oouncil in Thakurain Balraj 
Kunwar v. Rae Jagatpal Singh (6) In 
ı this judgment their Lordships laid down 
for the first time that section’ 15 of 
' Act I of 1869 comes into force when an 
estate is transferred to any person out- 
side the direct order of succession, and 
their Lordships say that in such cases it 
(6) 70 0.218, 286 A 393; 80 W N.099, 311 


A 132,1 A L J 384, 11 Bom, L, R, 516, 8 Bar. P. 
-' "Gd, 88 (P, O). : 
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seems not unreasonable that the fetter 
of the entail such, as it is, should no 
longer apply to the estate These words 
have been interpreted to mean that if ' 
any person other than. the next heir, 
under Section 22, of a taluqdar succeeds 
to an estate, he will be bound by no rules , 
applying to such an estate whether they 
be rules of law or rnles of custom, and 
that in future succession will be accord- 
ing to, the law of his tribe or religion. 
doubtful whether the. 
words “fetters of the entail” mean any 
more than that the property so inherit- ' 
ed, will be no longer governed by the 
Act, and, therefore, the rules of intestate 
succession as laid down in section 22 
will cease to apply. As & matter of 
fact this interpretation of section 15 by 
their Lordships created a state of affairs 
which - was not contemplated by the 
framers of the Act, and in 1910 the law 
was amended accordingly, but as far as 
Muhammad Ali Beg and his father 
were concerned the Act of 1869 applies 
and the decision of the Privy Council 
cited by the appellants is binding In 
that case, however, there was no refer- 


- ence ‘to family custom and itis only in 


later ‘rulings that this question and alfo 
the further question as to the effect 
of a sanad has been put forward Thus 
inthe Dandtkanch case [Balraj Kuar v. 
Mahadeo Pal Singh (7)] one of the Judges 
gave his opinion that succession to an 
estate removed from the provisions of 
the Act by section 15 would be governed 
hy sanad as restricting or qualifying per- 
sonal law In 1919 in the Kalakankar case 
[Naratn Singh v. Deputy Commrssioncr of 
Partabgarh (8)] -the view ‘was taken 
that the person succeeding under the 


, bar of section 15 would be governed : 


by the personal law modified by the 
custom to. which he was subject although 
he would not be bound by a custom 
of succession prevailing in the taluga, 
that 18 to say, the custom on which 
the succession is based, must be his 
own family custom and not a custom 
attached to the property as such This 
leads to the last decision of their Lord- 


afl) 44 Ind. Cas 59, 200 0.380; 4 OL. J, 
(8) 55 Ind, Ces, 896; 7 O, L, J. 93, .. 
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hips of the Privy Council in Sttla 
Bakhsh Singh v. dttal Singh (9). | In this 
case all the previous decisions of the 
Privy Council were reviewed, and it 
was definitely ruled, that in that case 
the Property would he 
accor 


this case Muhammadan Law) unless a 
particular custom of 
tribe be proved. 
- been held: by the. Privy Council in the 
Deogaon case [Murtaza Husain Khan 
v. Wohammad Yasin ‘Ali Khan (10)] 
_ that a family custom follows the custom 


of the -taluga and so we find that a, 


, Bench of this Court in the Bhrlwal 
case [Zarif-un-msa v. Shafig-uz-Zaman 
(11)] goes so far as to find thata custom 
broken by transfer outside the family 


may come back into existence when the ^ 


property returns to the family in which 
the custam previously prevailed. The 
general trend of these .decisions is to 
show that family custom may be set 
up, in regard to a property even though 
'it has been withdrawn from the scope 


of Act I of 1869, and that property of, 


this nature. may still, be held to be 
governed by a tamly custom of single 
heir succession, although it 18 no longer 


an estate within the meaning of Act I 


of 1869. 

Against this the point taken by the 
appellants is that Muhammad Ali Beg 
. being a younger son could mot claim 

‘that’ he was governed by the family 
custom attaching to the estate in the 
timé of his father, and that the defend- 
ants should have proved that there was 
another custom in the family by which 
younger sons who acquired property left 
an impartible estate. Now it 18 clearly 
impossible to prove any such custom. 
Nothing is known about younger sons 
in this family or whether they left any 
property and if so what customs, if any, 


a 60 Ind ‘Oaa. 518, 240 O. 107, 19A LJ 
Y, 40M L J 449, 8O.L J 914, 20 WN 


(1910) 2 M. W N 555, 95C L J.l, 
L W 122,210 W N 410,40 L J. 8, 
538, 431 A 269 (P 0), 

d) 76 Ind Cas 626, 26 O. O 133, (1923) A, L- 
R, (O ) 185, 10.0. L. J. 535. = 
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the religion or,. 
Now it had already 
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were attached to their properties. But 
in this case Muhammad, Ali Beg did 
not'sycceed as a younger son. He suc- 
ceeded according to his father’s assertion 
of family custom as the eldest surviving 
gon. 
son's portion buti to the whole property 
of, his. father, and this was the very 
property which had carried with it the 
family, custom. Moreover he appears to 
have -scrupulously . carried out the 


, instructions laid down by Agha Jan as 


to younger sons, by giving to the other 
members of the family villages for their 
maintenance, vide Exhibit C19 printed 
at page 68 of Part III of the Record. 
The so-called Will by which Muhammad 
Ali Beg made good in Court his title 
to the estate was really a declaration 


.of family custom and it was. not a 
“custom, which belonged to, him, personal- 


ly asa younger son but a custom which 
he inherited as his father's heir. i 
Some doubt has been :raised as to the 
exact meaning of the custom asserted 
by . Agha Jan, but the mian facts are 
perfectly clear., In February. 1860 Agha" 
Jan made an application that after his 
death the'.tlaga should. continue intact 
in his family without being’ partitioned 
and should be governed by the rule of 
gaddinashim o this he added sub- 


sequently: the words ' “It may also be 
‘mentioned that after my death among 


my sons the eldest son shall according 
to the old custom obtaining in. the 
family ascend the gaddi" and again on 
the 5thof September 1861, in reply to 
a further letter from the Chief Commis- 
sioner, he wrote: "In my family after my 
death my estate shall remain intact and 
undivided governed by the rule of 
rajgaddt and my, eldest son shall sit 
on. the gadd1” There is no doubt that 
these words mean at least that there 
is in the family a custom of single 
heir succession by .the eldest son. The 
law of primogeniture as it is under- 
stood in England never applied to M 
and ‘although : Agha. Jan had receiv 

what is known asa primogenitüre sanad 
there is no reason to suppose that either 


he or the Government at the time*inter- 
‘preted this to mean “that the eldest son 


meant the first born son and.his destend- 


D] 


He did not succeed to a younger ', 
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“anis rather than. the eldest surviving 

son. This point, however, hardly arises 
. dn,,the present case for -the Bench 
decision already referred. to expressly 
. found that.in this case primogéniture 
meant succession by the eldest surviving 
son, 


| Will and the sanad. The fact is: that 
. Muhammad: Ali Beg actually succeeded 


by virtue of the family custom as inter- . 


preted to’ mean succession to the whole 
estate .by the eldest surviving son, and 
although the .unfortunate wording of 
section 15-of-Act I of 1889 had the effect 
of „excluding the estate' from the Act 
..On account of the succession of the 
second: born son. of. Agha Jan, tlie fact 
af.his succession is, a very" strong proof 
that the: family custom set up by Agha 
Jan survived in the. person of his son. 
This custom did .not come into existence 


with the Act or cease when the estate was: 


technivally.excluded from the Act, and I 
am of opinion that the pldintzffs-appellants 
have entirely failed to :prove that on the 
* death of Muhammad Ali Beg this pró- 
perty came under the rules of intestate 


. law. On the contrary I am'of opinion 
that there-was in this family a custom 
of single heir ‘succession appertaining 
touthe family property both before ıt 
became:àn estate under the Aet and after 
it-ceased to be such an estate and that the 
,' plaintiffs-appellants have, therefore, no 
claun to.the shares to’ which they would 
‘have ‘been entitled’ under. ordinary 
Muhmmadan Law This- finding ap- 
pled not only, to the property actuall 
inherited from Agha Jan, and whic 
formed the original talugdam estate but 
aled to the property subsequently ac- 
qinred by Muhammad Ah Beg as an 
accietion to'that estate;. Under Muham- 
madan Law there i8 no distinction 
between, ancestial property and property 
- otherwise acquired, as “has been laid 
.down:, by, the, Privy Council in the 
Deogaon case [Murtaza Husain Khan v. 
-Mohammad Yasin Alı Khan (10)), Both 
appellants, . therefore, have failed to 
estoblishr any .claim.to any part of the 
. - property under Muhammadan; Law, 
ite d husithe appeal inithe- case brought by 
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and- no: distinction was- drawh' 
. between the meaning: of the so-called . 


t 


» succession laid down by the Muhammadan : 


‘of the appesi 


a 
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Akbari ' Begam; and carried after her 


death: by her'transferedā,fiils; and’ T Have: 


already found that ‘the suit of -Abadi 
Begam is barred ‘by limitation. It is, 
however, proper to consider tHe claim 


of the latter to succeed to her father’s - 


estate even if it is anm impkrtible 
estate governed by the custom of 
single heir succession. On this point 
also the appellant 1s, m my opinion, 
unsuccessful No doubt there is nothin 


in the meaning of the terins impatti- ' 


‘ble estate of 'single heir  subcession 


Which preclides a fémale from. claim- 
ing such an ebtate by inhetitance, 
but in this family at least tHere is a 
custom of gaddi naslini as: well! as 
a custorh’ of inheritance hy the eldest 
son 
a- female has sutbéedet! to any portion 
of this estate, and the Only person 
who hes made a claii to do so, namely, 
Mehdi Bégam the’ mother of Agha Jan 
was unsuccessful Nor is there any 
parallel case in othér Oudh families 
where & female has succeeded ds heir 
to & gaddi dnd it is quite ' cettain 
from ‘the papers quoted m Mr Sykes 
Compendium of Talugdan Law that tlle 
whole idea of,the gadd: in‘ Oudh pre- 
supposes inheritance by a male: and: fiot 
by a female. This is further borne 
out by the teims of the sanad grühted 


to Agha Jan. The only’ point on whith : 


the appellant relies is found in & suit 
brought by Ahmad Mirza Beg defendant 
No. 
Abadi Begam to recover certain’ villages 
which Abadi Begain claimed to have 
inherited from her  motlier.. This 


property did not belbhg to the family . 


of Agha Jan and’ was as 4 matter of 
fact bequeathed to Abddi Begam By 
a Will. Inthe coursé of the hearing 


Court: 1t appeared necessary to remand 
an issue as to whether there was 


any custom" im the family of Müham- 


mad Ali’ Beg by which daughters are 
excluded from succession The find- 
ing of the lower Court was in the 
tiegative and this finding Was accept 
ed in appeal. Even agamst Ahmad 
Mirza Peg: no question of rer judicata 
can arise, for it is - perfactly- -dlear 


by a Betch of this: 


l in the present ‘suit against : 


There is no instance in which , 


i 
(8 
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that, the suit-iwas decided om-the ` Receiver is substantially the ‘same. ag’ 
finding that Abadi Begam obtained. that of.the other defendanta... Under 
the property. hy Will, and no. finding the circumstances separate costs should 
as. to exclusion, of females was neces- not have bean allowed and: the decree 
sary.. Moreover, as pointed, out, by. for. costs will, therefore, be reduced 
the. learned . Subordinate Judge the by the. amount :of Rs. 3,000’. which 
property belonged-to another, family was phe Pleader's fee allowod to the 

and the. custom which. was relevant: Receivér by, the lower Courts: «1 ., 
was rather: the: custom .of the family . Kendal, Æ. J. C.—I need :add 


` Ls ty 


‘of Shambhar Bahadur. who was. the little «to the judgment of my learned 


original owner ofthe property than colleagué with whose conculsions I om in 
that. of, his son-in-law: Muhammad Al ganeral agreement. Iam; however, by no 
Beg.. Under. the circumstances the means convimeed: that .the lower Court 


- finding has not even any, great value was right in laying the burden of Prov- 
‘as. evidence, and ' the plaintiff. ing that-the.case.of Rani Ahada -Beganr 


appellant has produced no evidence to`. was barred. by limitation: oh. the defend- 
support her claim to succeed .as a "ants. Fhe plaintiffs stated that: their 
daughter merely because she is next. claim was within the twelve-yeats period 


..O0f kin:in. view. of the defimte evi- of hmitation, and thos.wng mes iw the 


dence that. this. family. is governed written statement by the plea that Rani 
byu the. rule .of gaddi nashin which: Abadi Begam had.beem 8 pawty..tov'the 
in Oudh- at. least has, always been proceedings under section M5,- Criminal 
taken to, mean succession im the.male Procedure Code; and. that :as,-she had 
line, Ry us ` 4 . instituted: no suit within: three years. she 
.'The plantiffs; therefore, have fail- . was barred by Art. 47; Schedule I ofthe 


..ed..to. make .good. their case in Limitation Act. Im her. replication 'the 
: appeal. on: any of the-pleas. raised. plaintiff stated that the. orders: issued 


There is, however; one. minor point ‘under section 145, Oriminal Procedure 


: in whiel.'the plaintiff Abadi Begam  Code,were wrong, invalid), ultra vas, etc, 


should succeed “and ,hat'.15 on the The question of the -hurden of.proof. is a 
question of: costs. Ahkgdi Begam has: technical oné,as'evidence has heen- re- 
ebtained à decree against the present ‘corded on both sides, and. no.dubt.it is -a 
-defendants in. the surt.for dower debt fact that the onus is congtantiy shifting, 


and, the property now. in suit was; butat the time when .the. issues. were 


~, attached in execution of her. decree struck that.order under.section 145 was 


and. placed -in the’ hands of the onthe file,and # was: one which /was 
Deputy Commissioner of , Sitapur as ostensibly, passdd' against Abadi Begum, 
Receiver. .The-recervership is now at .and by which she appeared to-be bound 
an. end but in.4he lower Court the forat ordered her to file a suit-in ‘a. Civil 


‘Receiver was represented by Counsel .Oourt. The ordinary period foroné who 


and was allowed separate costs. ‘Ihé 1s bound by an order under ‘section 145, 


. defence. put forward by the Receiver Oriminal Procedure Gode, is three years 


was practically the.same' as that pur and untibshe could'prove thdt: she. was 
forward by the: other defendanteand not bound:by:that order, I am-of opimon, 
the Counsel engaged. by. the Receiver that Abadi Begam must be held tor live 
stated that ‘he representedi.the three beem barred'by the Statute of Lintitaticn: 
main defendants’ also and produced The question ofwhether the Proceedings 
evidence on their behalf. here co-: under section’ 145; Oriminul) Proveduré 
defendants produced’ substantially the. (ode; were witra res. or not: Has been 
same defence separate: costs should’, discussed: at inordinate length-in the 


' nob. be allowed except for . special- , judgment of the lower Court, ^ Ünfortun- 


reasons . to bê .given by the Judge ‘ately we have ‘very: littl: knowledge of 
trying , the-:case:; No, snch, reasons. -what the- details .0f .those proceedings 
have been ,'given ih the judgment’, were" We know, howéver, - that" they 
hefore us and -the defence of the. were instituted, by-# Police report under, 


. 
to 
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section 107, Criminal Procedure Code, 
against Ahmad Mirza, Hamid Mirza 
and Ameer Mirza, and that the Magis- 
trate subsequently altered them into 
proceedings under section 145, Orimi- 
nal ure Code, We have not been 
shown that there was anything irregular 
in this, nor have we been shown that the 
Magistrate was acting beyond his powers 
ig making Abadi Begam and her step- 
mother parties to those proceedings and 
sending them notices under that section. 
We have no copy of the notices sent but 
we havea copy of theorder of the Court 
directing that notices should be sent, and 


we must, therefore, assume that they were 


sent. There was an application under 
section 526, Oriminal Procedure Code to 
the Court of the Judicial Commissioner, 
made. by Ameer Mirza,in which Abadi 
Begam'and her step-mother were made 

ies,’ This wasan application for a 
jtransfer of the proceedings on the ground 
that a fair and impartial trial could not 
be obtained in the Ceurt of that particular 
Deputy Magistrate. So far as we can 
judge from-the order passed, it was not 
suggested that the proceedings of the 
Magistrate were ultra vires. e cannot 
possibly assume that the Magistrate knew 
perfectly well that the ladies were not 
conterhplating a breach of the peace, and 
his order is one that appears on the face 
of it to bind the ladies, The other parties 
were put in possession, and the ladies 
were keptout and referred to the Civil 
Court... I agree entirely with my learned 
colleague's remarks about the final order, 
and the result is that Abadi Begam's 
suit must be held to be barred by limi- 
tation. 

The main contention of the plaintiffs 
was that succession to the property in 
suit must be‘according to Muhammadan 
Law and not according to any custom of 
single heir succession, but in the second 
place it was claimed that if the defend- 
ants weré &ble to prove,such a custom, 
there was no custom excluding females 
from succession, The property concern- 
ed consisted of (a) the estate known as 
the Aurangabad estate in Bitapur Dis- 
trict entered in List I; i self-acquired 
landed property, and (e) spon vein: 


houses, et¢.,of the original talugdar 
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Mirza AERA Jan whose name was en- 
tered in List II. The first property hav- 


ing been devised by Agha Jan in a docu- 
ment which has been conclusively held to: 
be a Will to his second son (the ‘eldest 
surviving son) Muhammad Ali Beg, and 
not tothe heir under section 22 of the 
Oudh Estates Act, itis clear that sec- 
tion 15 of that Act comesinto force, So 
far there is no contest between the par- 
ties. The main argument on behalf of 
the appellants is that the effect of section 
15 of the Act is to abrogate the custom in 
the family by which the: estates : devolv- 
ed upon a single heir. There is nothing 
in the section itself to suggest that it 
has such a drastic effect. All that it states 
is,that the property bequeathed (i. e., in 
this case to Muhammad -Ali Beg) shall 
be regulated by the rules which would 
govein the transfer of and succession to 
such property if the transferee or legatee 
had bought the same from person not 
being a talugdar or grantee. There is 
no reason so far as I am aware why a 
person who is not a talugdar or grantee 


‘should not be subject to a family custom 


by which the estates devolve upon a 
single heir. The appellants have placed 
chief reliance'on the Privy- Council 
ruling in Thakurain Balraj Kunwar v. 
Rae Jagatpal Singh (6), but that. was a 
case in which the question of custom 
does not appearto have been raised at 
all, and there is nothing .beyond the 


words quoted to show that in using , 


the expression “fetter of the entail” their 
Lordships had in mind anything beyond 
the fetter of the entail imposed by the Act 
itself In Umatul Fatıma v. Asghar Ali 
Khan (12) on which the appellants have: 
also relied, the plaintiff claimed to be the 
heir under section 6 of the Act, and 
to be entitled to oust the defendants, who 
were the successors-in-interest of the 
youngest of four half brothers of the 
original talugdár, The decision following 
Thakurain Balraj Kunwar v. Rae Jagatpal 
Singh (0) was that the plaintiff had no 
case under the Act and he tried to fall 
back on the sanad, but was not allowed 
to set up a new case at that late stage. It 
does not appear that he ever attempted 


(12) 8.0. Q. 45, . 
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to set up the case that the estates - must 
descend to a signle heir ‘by the faimly 
custom, as apparently he might have 
done, and we,-therefore, do not know 
what the learned Judges would have 
decided ori such a point, though they 
appear from some remarks on page 53 
to havecohsidered that it might have 
been necessary to enquire into the family 
custom if they had allowed the plaintiff 
to fall back on the sanad. At any rate 
it‘ is clear that the reason for their 
decision was not ‘that they believed that 
section 15 in itself freed the estate from 
the fetter either of the sanad or'of a 
family custom. Another case in which 
the effect of section 15 was considered 
by a Benchof this Court is reported as 
Balraj Kuar v. Mahadeo Pal Singh (7) 
. but this again contains no real support 
for the appellants. It is true that Mr. 
Justice Lindsay was of opinion that 
where-section 15 applied the estate would 
not be subject to the fetter of the 
sanad, but from this view Mr. Justice 
Kanhaya Lal dissented as he believed 
that section-15 could only cut the fetter 
of the Act,. and not thatimposed by any 
other rule. Itis not by any means clear 
that Mr. -Justice Lindsay would have 
considered :&H&t the effect of section 15 
would have*"been to abrogate a family 
custom, ‘for'it appears that he believed 
"that the words "neither a talugdar nor 
a ‘grantee’ under: section 15 are to be 
taken to mean “a person without a sanad” 
a sanad being so to speak the absence 
of'a taluqdar’s estate but this isnot by 
any means the same thing-as a person 
without a family custom of single heir 
succession. On the.other hand it has 
been admitted by Mr. Sen on behalf of 
the appellants that there have been cases 
in which section 15 has been held not 
to abrogate thé family custom, and-the 
dictum of their Lordships of the ‘Privy 
Council in Sitla Bakhsh Singh v. Sital 
Singh .(9)' seems to--me to settle the 
point definitely. Imay add that very 
recently a Bench of- this Court has held 
that although a family custom of 
impartibility:-would cease to govern an 
estate which had passed out of the family 
of the talugdar, yet if the, estate were 
to return to the family, there would 


s 


à 1 
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still -bea presumption-as to the custom 
of impartibility, though it would be e 

Tebuttable and not a conclusive presump- 

: tion. This finding appears to be perfectly 
consistent with the one 'in^Murtaza 
Husain Khan v Mohammad Yasin Ali 
Khan (10) in which it was held that 
the presumption applicable to an estate 
entered in List, II (1. e., the estate of a’ 
talugdar entered in List II) would also 
‘apply to the personal property of a 
Muhammadan talugdar not so entered, 
but in regard to the latter the presump- . 
lion would not be conclusive. In fact 
-there appear to.be two elements which 
have to be considered. There is in the 
first place the family custom, and in the 
second place there is the estate. “So long 
as theestate devolves according to the 
Act, both elements come in and the 
custom isconclusively presumed. If the 
estate is transferred or bequeathed not 
in accordance with the Act, so that’ 
section 15 comes into operation the law 
will not allow a conclusive presumption 
because one of the elements lias 
disappeared, i.e, the estate is no longer. 
an--estate within the definition of the 
Act. It cannot be, however, that the 
family custom has been abrogated bya 
single transfer or bequest, and: conse- 
quenly if the property returns. “tei-the 
tamily, the custom, which has remained 
unaffected, may be presumed to apply to 
the bes property in the same way as 
it would ap y to any other non-talugdart 
property which should accrue to the 
estate. F 

'There is, therefore, a presumption in 
favour of a family custom of impartibili 
in ‘regard to the property of Muhammad 
Ali Beg, i.e. not only.in regard to 
what is called, the- talugdari property 
but also to the self-acquired property. 
It is, however, a rebuttable presumption 
but there has been no rebuttal worth 
the name, the appellants having relied 
almost entirely on section 15 of the Act 

Roe Kaas the fact that the estate has 
ordinarily devolved on a single heir, 

we have no very clear evidence as to 

the nature of the custom beyondş the 
statement of Agha ' Jan himself but, 

that fortunately is supported’ by a 

decision ofa Bench of this Court to which 


t + 


40, y 

JOSEPH, In re. 
my learned colleague, has: already refer- 
| red. E one, of suecession 
to the. 
being no, suiyiving son, of Muhammad 
Ali Beg, ithas been argued that the 
succession should go to: the daughter. 
It was: part of Abadi Begam's case that 
if a custom of, single, heir succession oy 


impartibility ,should be held to exist, :. 


8h», asa daughter, shouldbe preferred 


to the, brother and, nephews on the. 


assumption that the exclusion of females 
could not be proved. Musammat Abadi 
Degung suit, however, has heen: barred 
y 
Sedet it further. Ithas not.been sug- 
gested that the appellant „in the other 
suit, who is the sister of Muhammad Ali 
Beg has any claum to the full estate, but 
only .that she is, entitled to a l-6th share 
init if the succession 4s to, be: govern- 
ed by the ordinary rules of Muhammadan 
Law., Her appeal also, therefore, fels.. : 
By.the Court.—The appeals are 
igmissed with the exception of the 
reduction of the .co$ts. allowed: in the 
Court below Costs im thie Court are 
allowed to the, parties -in proportion to 
their success, as ' 
N.H. Appeals dismissed. * 
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RANGOON. HIGH COURT. . 
IwsoLvENoy Casg No 283. or 1923. 
March -20, -1024 i 
Present: —Mr.. Justice. Rutledge.. 
In re A. V. kg ó 
Prendency Towns Insolvency Act (111 o 
m 7 “6a hy (Caiman daa an oe 
words. follbwing ' tfied- words—Construction — 
Ejusdem. genes, | ne of 
In meicantile dogumente xvhere:theregre general 
words, following paiticular and c-words, the 
general Words must be to the thin 
of’ the:same kand as those od! 703, col 1 
The.doatrine. of ejusdem ' generis 
unless thea iga genns oi class or. category, [ibid 
In a hypothecalion instrument where there 18 A, 
distinct éategory dealng- with vanbus kinds’ of 
timber which, constituted the. stock-n-trade of the 
mortgagor who was œ tumber‘trader and & saw 
mil, owner, the words ;'gpods, chattols, and: stock: 


INDIAN CASES. ^ 
:in-trade/, must be read, c, 
words 


dest, surviving son, and there, 


tation, and there is no need tọ- 


. hereafter sha 
mill 


" substituted for 


Pa not wah 


rog ues. 

t to, cargo, ; 

pois ae Tes : ausge Un pi , 
Mr Paget, for the Petitioners DENS 
.Mr. Kerth, for the Respondenf. ' ^ 
Mi. J. li, for the Insolvent. — ^, + 77 


^. 


JUDGMEN'T.—In ` this case. the ' 


Bank claims.. thet inter, alia. by their 
mortgage or bh: i 
the 12th May 
over tivo cargo boats which, bore, the 
license Nos. 007 and 668 respectively. of. 
1923, a&nd.over which the, respondents 


have a mortgage dated: the. 2rd. May . 
1923. . É 


- The case turned,upon the construc- 


tion to be put on,certain words, in the. - 
petitioners’ hypothecation.mstrument of .: 


the 12th May.1922.—"The, mortgagor 
doth hereby hypothecate unto the Bank all 


qusdem genera’ with. _the +, +) 


othecation, deed, dated... 
922, they have security: , 


4 


and singular the logs, squares, planks , ` 


poste, scantlings, battens, shingles and all 
other sawn and unaawn timber and all 


,other goods, chattels .and: stock-in-trade 


of the. mortgagor which are now, or 


be in or about the -saw : 
and premises known .as A. V |, 

. Joseph's Saw Mill at Botataung, Rangoon., , 
or in.any other place whatever including - - 


tumber in the course of transit to the > 


to lus. orders and including 


mortgagor or 
any Bos chattels. .and - stock-trade . 


which. may., hereafter. be added, to, or.’ ` 


those.. now, in exist-. 
ence." 6 


No. inyentory of, ilie, goods hypothe- 5 
cated) was added to the deed, and : 


towards the end of the. deed the, mort- 
gagor cowenants that, he will, whenever | 
reguired. go-to do, produce:to. the Bank 
Ly „and true account of his. gpods, 
chattels and stock-in-brade and the, 
values thereof... «+, - 
It-19. admitted, that . ın ,the accounts, 
which he furnished to the Bank under 


, 


this. covenant he wever included the : 


cargo boats, nor yas any. exception taken 


„to his not doing so, It is, I think, also , 
*. clear, that, 1f the words “goode,jchattels. 


&ndstock-in-trade" were not limited by 


- the. preceding words, they are, puffi- 


ciently wide to cover eargo.boats., The, 


queation then -is;-Does the. doctrine af ,. 
- ejusdem.generie apply P. 


soon tren ye 


t 


E 
g 
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For tha petitioners 1t is-urged that the 
doctrine of ejusdem generis .must, be 
oor ar eats and thatthe Court 
is bound, if po&sible, ito give a meani 
to the words used; and relig a erlai 
upon: certain cases on the ,construction 
of Wills set’ 


v 


6th Edition, at pages 1024 and 1028. 


The rule is stated in its widest form ` 


by Lord Campbell in Reg. y Edmundson 
(1),"I A Re pen he, "to the, principle 


laid down in all the cases which have. 


been cited, that, where there are general 
-words following particular and specific 
words, the general words must be .con- 
fined to things of the same kind as. those 
Bpecified." 

The doctrine is well stated by Farewell, 
L J, in. Tillmanns & Co v. S.. S. 
Kuntsrford (2). Hesaid. "It is perhaps, 
not desirable, when dealing with the 
construction of Statutes and mercantile 
documents, to cite authorities on the 
construetion of Wille, because a testator 
is of his own bounty doing what -he 
pleases and there is no presumption 


` that he will not be capricious. In a. 


mercantile document or a Statute there 
isa presumption that business men do 
not intend to do anything absurd, which 


is some slight guide, but ın all cases .. 


it is a question of construction Now 


there is no,room for the application of' 


‘the ejusdem generis doctrine unless there 
is a genus or class or category—perliaps, 
categary is the better word, as ‘class 
gift’ has,a technical meaning in Wills, 
and its employment might lead to cop- 
fusion Unless you can find KA category 
there is no room for the application of 


the ejusdem generis, doctrine ” , the 
result their Lordships, construed the 
words “or any other cause" “ejusdem., 


genenig. with the preceding words. "In 
, consequence 
Applying - thig decision to the present 


case, one has here a mercantile docu-. 


ment im which there is .a - distinct 
category: de ing with the various, types 
of timber: which constituted the stock- 


in-trade of the mortgagor who was a 


(D (1859) 38 L JM O 213, 2E]. & El 77, 5 
Jur (s s) 1351, 7 W R 565, 8Cox. O O 818, 
121 E. R. 39, 33 b, T Q 8) 237; LOR R. 631, 

(2) (1908) 2 K. B, 385 nt p. 402, 
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- with the preceding words. 
out ip Jarman on Wills, . 


of war or disturbance.” : 


(e 708.3" 


timber trader: and saw mill owner, and ' 


-I am ‘consequently of opinion that the ' 


chattels "and. stock-in- 


“200 8 
read ejusdem generis 


"words S 
trade" must be 


The respondents rely’ upon another 
argument, me, that ‘fhe cargo boats 
were in the possession of; the insolvent. , 
at the commencement of the insolveney' : 
by the consent and. permission’ of the 
true owner under such circumstances 
P ho is the reputed owner ee 
lhe petitioners rély on a recent , ecigion 
in the case of the Official Assignee v. 
"Mohamed E. NoskwaraA (3)., But I do 
not think that, this argument avails, the 
respondents very muc my TN- 
-struction of the words in-the hypotheca- » 
tion deed 1s correct, then (apart’ from ?) 
the petitioners’ demand followed by asuit, 
themortgagor's goods, chattels and stock-, 
in-trade must be taken as limited to the 
mortgagor's timber atock-in-trade. If I 
am wrong in that construction, and the 
general words include the, cargo boats, 
then, the demand followed by a suit 
would be sufficient in my opinion under », 
the decision already quoted in the case ' 
of the Official Assignee v. Mohamed E. 
‘Navlewarah (3) to’ take the case. out; of 
the operation of section 52 (it) (c) of the .. 
Presidency Towns Insolvency. Act : 
For reasons I Jo under 
section 7 that the petitioners’ Lypothes. ' 
‘cation deed does-not apply to. cargo .. 
‘boats. ‘Petitioners pay respondent's costs 
five gold mohuras: . : ; 
CORTE TRE EC ACE LUN 
as) à PRG) P» 1 E, 153;. 2.Bur PIE u 
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CALCUTTA HIGH COURT. 
APBEAL FROM ORDER No, rA C ; 
: June 191994 , ^. 
Present-—Joistice Sir; Ewart Greaves, ~ 
Kr, and! Mr. ne a 
Ghowdburi DINA NATH PATE 
AND OTHERS PIAINTIRGS—ANPRULANTS, 
5 $ VeTB8uS- E $ 
Chowdhuri URENDRA NANDAN: 
DAS MAHAPATRA AND OTHERS— 
' DBEBNDANT&—RBSEQNDENTS: : 
Civil, Procedure, Gods, (gs Viof 1008), 0: Yaon, 1g , - 
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Service’ to be personal—Substuuted service, when 
allowed— Process-server, duty of. 

"The service of a summons should be peisonal 
unless there 18 an ügent empowered to accept 
service and it 18 only when l gervico can- 
not be effected that a procesa-server 18 justified in 
proceeding m accordance with the other provisions 
of O. V, r 17, Civil Procedure Code 


ion t the-peon on arriving at B did not 


8, 
find The EEN there, o: any other male membe: 
y upon whom the service could be 


thieemalee distant fom S, but instead 
J,some two or three Ts : cd m 
service b; affixing the notice at the entrance of the 
B and the appeal was en ee i 

1) that the seivice was no gelvi 
aah (D tah of the Civil Procedwe Oode, 
= that ıt was the duty of-the peon to endeavou1 

to 


the Court and 
ae eke Ie hat teat notice should 
186ue. ` 
Appeal against.an order of the Second 
Additional District Judge, Midnapur, 

dated the 12th September 1922. 
Babu Santosh Kumar Pal, for'the Ap- 

ts. 

paha, Gunada Charan Sen and Somes- 
war Prasad Mukerjee, for the Respond- 


ents. 


JUDGMENT. . 

Greaves, d.—We think that this 
appeal must succeed as there has not 
been a proper sefvice of notice of the 
appeal on the appellants before us. 
he suit was 
iffa against 
covery of rent. 


their tenante for the re- 
The First Court dore 

it. Against this decree the defend- 
Mm irm In the plaint 
the plaintiffs have describéd themselves 


ding at a village called Samsara, 
ane , the notice of the ee 
i e 


b of 
Tana ‘could be effected. He found 


there a servant of the plaintifs and 


ts Pei 
t e 
Vines Janki, some two or three miles 
distant from Samsara, The peon there- 
O; 

pening the notice atthe entrance of the 
house at Samsara. This is shown by 
theteceipt which is the first documént 


re, the notice of an appeal was sent ' 


told that they had gone to village. 


commenced by the plaint-' 


in the paper-book- and also by the 
peon’s return. The appeal was heard 
€x parie and was decreed in favour of 
the defendants in the swt. The plaint- 
iffs thereupon applied for the re-hearing 
of the appeal which was refused and 
against this refusal the present appeal 
has been preferred to this: Court. As 
I have already stated, in my opinion, 
the service was not good service under 
the provisions of the Code.: When the 
peon was told that the plaintiffs, whom 
he was seeking to serve, were not living 
at that tune at Samasara but at their 
own bari in village Janki, ın my opinion, 
it was his duty, to endeavour to effect 
personal service upon them either by 
proceeding to Janki or returning to 
the Court from which he came and 
stating the facts in order that fresh 
notice should issue for service on the 
plaintiff at Janki. It seems to me idle 
to say that the provisions of O. V, r. 17 
have been complied with by the péon 
in doing what he didin this case In 
my opinion, he did not use due and 
reasonable diligence. The service, if 
possible, should be personal unless 
thereis an agent empowered to accept 
service ‘and it ıs only if you cànnot 
effect personal service that you are 
justified in proceeding in accordance 
with the other provisions of O. V, , 
r. 17. In the present case, in my 
opinion, there was nothing to prevent 
personal service which could have easily 

een effected had due and reasonable , 


diligence been observed. 
The result is that the appeal 
succeeds and the appeal. will be 


re-heard by the lower Court in the 
presence of the present appellants before, 


Us. 4 
There will be-no order as to costs in 
this appeal, ` 4 
Costs in the lower Court will abide the 
result. E 
' Graham, J.—1 agree. 
K. B. D. Appeal allowed, 


t 
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ALLAHABAD HIGH COURT. 

CRIMINAL ÁpPmaL No. 853 or 1923. 
. -October 31, 1923 Jm 
Present ;—Sir Grimwood Mears, Kr, , 

Chief Justice, and Mr. Justice 
Piggott  ' 
. EMPEROR—APPBSLLANT |. 
$4 versus 4 M 
CHITAR SINGH-—AcoUsED—. | 
RESPONDENT 

UP Excise Act (IV of 1010), ss 3 (2), 10—“Excue 
Oficer”, meaning of—Poltce Officer specially vwvest- 
ed wuh powers i 

Under section 10 of the U P. Excise Act the Local 
Government has authority to empower, not only ` 
a Bub-Inspector of Police, but any Police Office, 
to perform duties and exercise powers under 
that Act, including the confeiment of authority 
to make a report o1 complaint [p 706, col 1] 

A Sub-Inspscto: of Polics who has bean’ in- 
vested with powers under the Excise Act by the 
Government is an "Excuse Officer” within the 
m of the Act and is competent to make 
& complaint or’ report to a Magistiate undor soc- 
tion 71 (a) of the ‘Ret [p 706, col 2] 

Criminal appeal, by the Local Govern- 
ment, against an, order of the Sessions 
Judge, Bulandshahr, dated the 14th 
July 1923 : : 

The Government Advocate, for- the" 
Crown ; . 

Mr. Shabd Saran, lor the Accused, 


JUDGMENT.—This is an appeal. 
by the Local Government, presenting 
some peculiar features. The case itself 
was &simple one  Sub-Inspector Mohan 
, Lal, Officer-in-charge 
Police Station, received information that 
Chitar Singh,-a petty shop-keeper of a 
village called Sailpura, was selling 
liquor at his shop, which he kept osten- 
. stbly for the sale of groceries. Chitar 
Singh had no license for the sale of in- 
toxicating liquor. The Sub-Inspector. 
raided theshop. He says, and he ig cor- 
roborated by at any rate two witnesses; 
that Chitar Singh was sitting outside his: 
shop as the Police Officer and those with 
him approached, and that he thereupon 
ran away . The shop bemg searched, 
there were found inside.seven bottles of 
country spirit and a barrel of the same, 
together with a vessel used for filling 
bottles from the barrel 
dence of Babu Girwar Singh, Excise 
Inspector, shows that the liquor was 
of abnormal strength, being more power- 
EL ME 


.^ JNDIAN;CASEÉ, ^-- 


' -cused was not found for’ some days 


of Awangabad : 


The expert evi-.. 


' Offieer, i 
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“ful than what is permitied to be issued 


-from Government Distilleriés. The e 

e 
was eventually arrested and the Magis-- 
tiate took cognizance of thecase on the - 
report submitted to him by the Sub- 
Inspector. ^. AH 

-The accused's defence was .that the 
shop was raided ın his absence, at the 
instigation"of some enemy of his, and 
that the same enemy must have planted 
the liquorin the shop. : 

In view.of the quantity found, this is, 
avery improbable suggestion. We have 


, examined the evidence in detail and we 


do not think’ there is any force in the‘ 
accused's defence Such evidence as he ' 
called in his defence was fragmentary ' 
and contradictory. We are satisfied that 
on the facts the Magistrate was justified 
in convicting Ohitar Singh, as he did, of 
an offence punishable under section 60, 
clause (a), of the Excise Act He did not 
think it necessary to record an opinion 
whether the aceuséd had also been guilty 
of a further offence, that of selling 
country spirit, punishable under section 
60 clause (a) - i 
* Ohitar Bingh appealed to the Sessions 
Judge His memorandum of appeal 
challenges the decision of the Trial Court 
on all questions of fact. It suggests that 
the conduct of the Police in making the 
search was irregular. There is a plea 
that the Sub-Inspector ought to have 
reported the matter to the Magistrate 
morepromptly than he did But, apart 
fom a general plea that the conviction 
is contrary to law, thereis no suggestion 
in the. petition ,of appeal that the Trying 
Magistrate had no jurisdiction to take 
cognizance of the offence on the report of 
‘the Sub-Inspector Before the learned . 
Sessions Judge, however, this plea was 
orally taken, and he allowed it to be 
argued without insisting on any amend- 


.ment.'of the memorandum of appeal, 


Ohitar Singh. was accordingly acquitted 
upon the-mére finding that, by reason of 


' the provisions of section 71 '(a) of the 


Excise Act, the Magistrate had acted 
without jurisdiction, in that he took cogni- 
zance of the. offence, not having before 
him the complaint or report of any Excise 


: 78. 

EMPEROR V, OHITAR SINGE., 
Jf the learned Sessions Judge had in- 
sisted on this plea being formally taken 
in writing, it 18 probale that the Govern- 
ment Pleader would have found an answer 
to it, and much trouble: and expenditure 

_ of judicial time would have been saved. 
Curiously enough, however, the Local 
. Government in filing this appeal have 
duplicated the very same mistake 
appeal comes before us on a general plea, 
that the order of acquittal is against the 
weight of evidence on the record. We 
have refused to enterain the appeal on 
that und, which obviously is not an 
arguable one , but we have permitted the 
learned Government Advocate, who is 
himself not responsible for the drafting 
of the Government's memorandum of 
appeal, to amend thesame by adding a 
further plea. This is to the effect that, 
in view ofa Goveinment order of the 


18th of July 1910, the Bub-Inspector, being ' 


a Police Officer invested with certain 
powere under the authority exercisable 
y the Local Governfhent by virtue of 


section 10 of the Excise Act, he was Dy” 


definition an “Excise Officer ", and, there- 
fore, a person competent to make a com- 
plant or report to a Magistrate under 
section 71 (a) already referred to. The 
appeal has been argued on this basis, 
and Counsel has been engaged to repre- 
sent the accused Ohitar Singh: who has 
also appearedin person 
There can be no doubt that under sec- 
‘tion 10of the Excise Act the Local Govern- 
ment had authority to empower, not only 
a Sub-Inspectoi of Police, but any Police 
Officer, to perform duties and exercise 
powers under that Act, including the 
conferment of authority to make a report 
or complaint Now the Local Govern- 
ment has in express terms authorised any 
Police Officer-to arrest and to make 
searches 1n connection with a number of 
offences, 1ncluding the offence of being in 
illicit possession of intoxienting liquor 
of which Ohitar Singh has been convict- 
ed. It would certainly be anomalous 
if the Sub-Inspector had authority to 
ariest Chita: Singh and to search his 
shop, and was moreover required by law to 
toduce Ohitar Singh before a competent 
gistrate within 24 hoursof his arrest, 
but could not by reporting the facts to 
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the’ Magistrate :give ‘that Magistrate 
authority to take cognizance of the alleg- 
ed offence. ‘We think? that this ‘anoma-: 
ly has been avoided by ‘the very wide, 
definition of the words “ Excise Officer ". 
contained in sub-clause (2) of section 3 of 
the Excise Act 
tion, an “Excise Officer" means not 
merely a Collector, or other officer ap- 


‘pointed as such, but also an officer, or 


person invested with powers under the 
Act by a Government order lawfull 

issued under the provisions of section 10: 
The Sub- ector as & Police Officer has 
been invested with powers under that 
section. This is sufficient to constitute 
an Excise Officer within the meaning of 
the definition, wherever the words 
“ Excise Officer" occur in the Act. It 
was, therefore, unnecessary, and would 
have complicated matters, for the Local 
Government, to issue a further noti- 
fication authorising persons on whom it 
had already conferred powers for the 
purposes of the Act to do sométhing 
which the Act says any “ Excise Officer” 
may do “The leained ‘Sessions Judge, 
therefore, was mistaken in the ground on 


` which he has acquitted Chitar Singh. 


We set aside his order of acquittal, 
and 1n lieu thereof we restore the convic- 
tion recorded by the Trying Magistrate. 
We have given careful attention to the 


question of sentence. In view of all the: 


circumstances and of the amount and 


strength of the liquor seized, we do not ' 


think the Trying Magistrate was in error 
ın imposing the sentence of three months" 
rigorous imprisonment. We restore that 
sentence, with effect from the date on 
which it was passed :—that is to say, any 
period of imprisonment already served 
by Ohitar Singh since the date of his 
orginal conviction will be reckoned to- 
wards the period of imprisonment which. 
he has been ordered to serve. The ac- 
cused will be taken into custody and 


“arrangements made for conveying him: 


to the Bulandshahr District to serve out 
his sentence. ' 
K. 8. D. 
N. H. 


Appeal accepted; 
-Aequittal set aside. 


Acording to that defini- : 


M 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 351 or 1994. 

. June 18, 1924, ] 
Present:—Bir H. Scott-Smith, Kr., Acting 
Chief Justice. 

HAZARA SINGH AND OTEBES—ÀACOUBED 
-APRELLANTS 7 
vereus 
EMPEROR-—HE8PONDBNT. 
Criminal Procedure Code (Act V of 1899), s 387 
—Evdence Act (I of 1872) s 114 illus (b)— 
Aecomplice—E: whether y of credut— 


Corroboration, necesnty corrobora- 
tion—Drecovery list, PARARI ii i 


Tho mere fact that the accused 
the approver a few days before the dacoity 18 
not material corroboration of the evidence of the 
approver to the effect that the accused joined 
Jum im the dacoity. D 707, col. 2] 

Lasts of discovery of stolen propeity can no doubt 
be used by the persons who actually wrote them 
in order to refresh their memory at the time of 
giving evidence, but they are not themselves evi- 

ence. [1bid,] à 


Appeal from an order of the Sessions 
Judge, Hoshiarpur, dated the 28th Febru- 
ary 1924, 


Dr. Nand Lal, for the Appellants. 
Mr. Abdul Rashid, for the Government 
Advocate, for the Respondent. 


'JUDGMEN'T.—Ths is a joint ap- 


peal from the order of the Sessions Jud 


se 
of Hoshiarpur convicting Hazara Singh, 
Partap Singh I of Littar, Thakar and 
Partap II of Fatehpur, of dacoity under 
seotion 395, Indian Penal Code, and 
sentencing each of them to eight years’ 
rigorous imprisonment, 
committed in the shop of Kanshi at 
Bassi Jalal on the night between l4th- 
15th August 1923 and a large amount of 
property was said to have been stolen, 
According to Kanshi, jewellery worth 
Rs. 200, cloth worth Rs. 1,750 and cash 
to the amount’ of Rs, 525 were stolen. 
The evidence upon which the convictions 
are based is that of Teku approver, corro- 
borated by evidence of association and 
by the alleged production of certain 
articles out of the stolen property by 
each of the appellanta,- I have not the 
deast doubt and it is admitted by Counsel 


The dacoity was ` 


D 
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.for the appellants, that a dacoity was. 


commıtted in the shop of Kanshi as 


described by him and other eye wit- 


nesses, I also do not think that there can 
be any doubt that Teku approver was 
one of the dacoits, but the point which 
has to be decided is whether his state- 
ment is materially corroborated as 
against each of the appellants by other 
evidence upon the record. 


The learned Sessions Judge has divid- . 
ed the story of the approver into various 
sections. He relies upon the evidence 
of Mehr Singh and Waryam Singh 
(P. W. Nos. 10 and 12) as corroborating 
incidents B. and E. and upon the evi- 
dence of Puran Singh (P. W. No 18) 
as corroborating incident D. Now, as re- 
gards B and E the evidence is that 
Hazara Singh, Teku and Partap Singh 
of Fatehpur were going about together 


. some three" days before the dacoity, 


The evidence of Puran Singh is to the . 
effect, that Partap ‘Singh, Teku and 
the two. absconders, Banta Singh and 
Waryam Singh, were together on the 
day preceding the dacoity. Now, even 
assuming that the evidence of these 
witnesses is true, it does not at all 
follow that the persons named all took 
in the dacoity along with Teku. 
full the evidence shows that Teku's 
companions were constantly changing 
and even if these persons were with 
him a few days before the dacoity 
it does not follow that they remained 
with him and along with him committed 
the dacoity in question. I, therefore, 
cannot regard this evidence as any 
material corroboration of the evidence 
of the approver to the ‘effect that 
any of the appellants joined him in the 
dacoity. 


There remains the evidence as to the 
production of certain articles alle to 
have been stolen from the shop of shi 
at the time of the dacoity., The evidence 
of respectable witnesses is to the effect 
that each of the accused took the Police 
to various places not in their exclusive 
possession, and dug up or produced’ 
articles which at the time Sundar, the 
brother of Kanshi, identified as part of the 


Y 
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stolen proparty The evidence of wit- 
nesses to the effect that Sundar identified 
these articles 1s, of course, in admissible 
as being hearsay This only evidence 
&dnussible would be evidence given in 
Court by Sundar himself to the effect 
that any or all of the appellants gave 
information which led to the recovery 
of articles of stolen property When 
Sundar came into Court the various 
articles had, it appears, all been mixed 
together and he was quite unable at that 
time toidentify them or to say which 
accused had produced which article 
Again, there was evidence, that as each 
appellant produced articles a list was 
repared by a Police Officer and sighed 
y respectable persons. The latter have 
given evidence to the effect that they 
signed these lists and, the lists them- 
səlves appear to have been used by the 
learned Sessions Judge as substantive 
evidence in the case. There seems to 
be a general impyession among the 
subordinate Courts that hsts of this 
sort are themselves evidence, but this 
18 an erroneous view of the law Such 
lists could no doubt be used by the 
persons who actually wrote them im 
order to refresh their memory at the 
time of giving evidence, but this 1s not 
the way in which thev have heen used 
in the present case. There is thus no 
admissible evidence in this case to show 
what articles of stolen property, if 
any, were produced by each of the ap- 
pe. ants 

In order to earohorite the evidence of 
the. approver it was necessary to prove 


that a certam accused person produced | 


certain pioperty which property was 
identified at the tmal as having besn 
stolen 1n the course ofthe dacoity These 
facts, however, have not been proved by 
any admissible evidence upon the 
record There 18, however, one excep- 
tion and tliat 18 3n. regad to Exhibits 65 
and 66, a ring and a tandiri which were 
said to have been in a box pioduced by 
Thakar accused and which have been 
identified 1n Court by Kanshi, It would, 
„however, ın My opinion be unsafe to 
consider this evidence as a sufficient 
corroboration of the statement of the 
approver especially ag the articles were, 
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as admitted by the learned Sessions 
Judge, not found in the exclusive posses- 
sion of Thakar 

There are various other matters which 
need to be noticed Kanshi states that 
prior to the dacoity he knew Hazara 
Singh, Partap Singh of Litter and 
Thakar appellants who often came to 
his shop. This being so ıt is remark- 
able that he failed to identify any of 
them at the time of the dacoity even 
P: o their faces were wrapped up in 
mun Sundar has gone so far as 
to say ‘that he identified Thaker and 
Partap Singh of Littar after the lamp 
was hghted by the dacoits, but his evi- 
dence in this respect is unworthy of 
credit seeing that their names were 
not mentioned in the Furst Information 
Report. The greater part of the pro- 
perty which has been recovered consists 
of cloth said to be parts of whole thans 
stolen in the dacoity. It is remarkable, 
however, that cloth stolen was worth 
Rs 1,750 but that recovered is valued 
only at Rs 370 It was urged on behalf 
of the defence that the cloth recovered 
was really cloth belonging to Kanshy 
which had been left behind by the 
dacoits and that there weie no real re- 
coveries at all at the instance of the 
appellauts The suggestion was that 
the Investigating Officer had hidden 
the various articles in the places from 
which they were subsequently said to 
have heen produced by the appellants. 
There certainly ıs the possibility that 
the productions were not genuine though 
I sea no reason to disbelieve the evi- 
dence of iespectable persons who gave 
evidence in support of the recoveries, 
Again it is remarkable’ that though 
d ellery of large value is said to have 
een stolen from Kanshi, the amount 
stolen, according to the approver, was 
quite small. There are other serious 
discrepancies between the statement of 
the approver and that of Kanshi and 
there cannot be the least doubt that 
Kanshi has very largely exaggerated 
his loss In the absence of any ad- 
missible evidence to show what stolen 
property was produced by any one of 
the appellants, it is impossible to 
regard the evidence of production as 


«1 
| 
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material corroboration of that of the 
approver. The evidence of association 
has already beenedismissed and I have 
held |that it also does not in any way 
connect any of the appellants with. the 
dacoity. The only clear evidence 


then |which connects the appellants 


with | the dacoity is that of the 
approver Teku and it certainly 
would .not in this case be safe to 
depart from the general rule that 
the evidence of an accomplice may 
be deemed to be unworthy. of credit 
unlesg it is corroborated in material parti- 


culars. ; 

I, dheretore accept the appeal, 
set aside the convictions and the 
sentences and acquit all the appellants, 
and direct that they be forthwith released 
from rustody. 


K, 8| D. Appeal accepted. 





BOMBAY HIGH COURT. 
ORIMINAL ApPman No 637 or 1922. 
anuary 15, 1923. 
Present Sir Norman Macleod, 
Kr., Chief NA and Mr. Justice 


HANMAPPA RUDHAPPA AND OTHERS 
—ACOUSED>—A PPRLLANTS 


and secondly, in 
the alternative, uf the evidence does not show thas 
he committed the murder, of having been guilty of 
cauaing evidence of the offerioe to digappeai, with 
the intention of screening offender. The real 
testis, whethei the has been prejudiced 
by the alternative charg einone'tual [p 709, 


1, p 710, col 1] 

eee Emperor, 1P 1904 Or, 30P L R 
1904, 1 Or L J 113 mpress v Limbya, Rat 
Un Or,O 799, Or Rg No & of 1895, Teprinessa 
y Emperor, 47 Ind Oas 275, 460 427, 190 LJ 
803, relied 

Appeal. Pirom an ord 


Judge, Ale ae 
Mr. S atkar, Gov rnment Pleader, 
for the Crown. 


JUDGMENT.—The is accused 





of the Sessions 


were tried before the Sessions Judge of. 11 
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“ them, in respect of the murder 
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Bijapur on a charge of murder as well às 
on an additional charge’ framed by the 
Sessions Court under section 201, Indian 
Penal Code, of causing disappearance of 
evidence of the commission of the 
offence of murder in order to screen the 
culprits. The second and third accused 
were acquitted on both charges, The 
first accused was acquitted on the charge 
of murder, but convicted under section 
201, Indian Penal.Code. It was argued 
for the accused that a conviction under 
secticn 201, Indian Penal Code, could not 
be legal as he was suspected to be one: 
of the murderers. J donot seemyselfany 
reason why a person should not be charg- 
ed, first with having committed a mur- 
der, secondly, in the alternative, if the 
evidence does not show that he has com- 
mitted the murder, that he has been 
guilty of causing evidence to disappear 


, with the intention of screening the offend- 


er, in other words, of having been an 
accessory after the fact. 

In Bucha v. King-Emperor (1) it was 
held that when an accused person has 
been acquitted of a charge of committing 
a crime, the fact that he had been sus- 
pected and tried of the principal offence 
would not prevent his conviction under 
section 201, Indian Penal Code, if there 
is clear proof that he has caused evi- 
dence to disappear in order to screen 
some unknown offender from legal 
punishment In that case the appeal- 
lants were charged only under section 
302, Indian Penal Code, but the Sessions 
Judgehaving atquitted them ofthe offence 
of murder convicted them under section 
201, Indian Penal Code. In appeal . 
the learned Judges very carefully dis- 
cussed all the authorities on this point, ’ 
and we need say no more than that we 
agree with. the conclusions at which they 
arrived as set out at page 6 of the 

report = f 

' The evidence was, however, held'to be 
sufficient to prove that & murder had 
been committed. The evidence against 
was held to be 
sufficient to establish an offence under 
section 201 to have been committed by 
We see 


Q) LP, R 1901 Or, 30 P. L. R. 1804, 1 Or,L J, 


no 
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nothing in the law, or inany of the rul- 
ings we have discussed, which lays down 
that such a conviction as the present is 
' not a proper one, provided always that 
the prisoner has not been prejudiced in 
his defence The appellants were charg- 
ed only under section 302, but the evi- 
dence they had to meet clearly included 
the concealment of the body of the mur- 
dered man, and we think that they have 
been in no way prejudiced, that the case 
is covered by section 237 ofthe Orimi- 
nal Procedure Code, and that the appel 
lants have been properly convicted.” 

In Queen-Enupress v Lvmbya (2) it was 
held that a conviction on & charge of 
having been an accessory to an offence 
under section 201, Indian Penal Code, is 
not illegal merely because it is suspected, 
but not proved or admitted, that the 
accused committed, or was one of the 
several persons who committed, the 
PRG offence. | 4 

In this case, the mere fact that it was 
believed at first that the first accused was 
concerned in the actual murder would 
not debar the Court from excluding all 
the evidence against the accused on the 
charge of murder, and convicting him of 
the charge under section 201, Indian 
Penal Code. ; 

To the same effect is the decision of the 
‘Calcutta High Court in Teprinessa v 
Emperor (3) where it was held that al- 
though there might be circumstances 
of grave suspicion that a person was the 
murder, his conviction under section 201, 
Indian Penal Code, would not be vitiated 
by the existence of such circumstances 

If the accused had been charged with 
"murder alone and had been acquitted, 
there would be no legal obstacle in the 
way of his being charged again with an 
offence under section 201, Ti dian Penal 
Code. As pointed out by the learned 
Judges of the Chief Court of the Punjab 
the real test is whether the accused has 
been prejudiced by the alternative charge 
made in onetrial I donot think in his 
caso there was any such prejudice and, 
therefore, the appeal will be dismissed 

W, 0. A Appeal dismissed. 

* (8) Rat Un Or O 799; Cr Rg No 56 of 1805 

(3) 47 Ind. Oss, 275, 46 O, 427; 19 Or, D, J, 003, * 
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LAHORE HIGH COURT. , 
ORDIINAL APPEAL No. 176 oF 1924. 
July 8, 1924. — 
Present: —Bir H. Scott-Smith, KT., 
Acting Chief Justice, and 
Mr. Justice Malan. 
JAHANGIR—Oonvior—A PPBLLANT 
veraua 
EMPEROR-—RESPONDRNT. 

Penal Code (Act XLV of 1800), 8 198—A 
tron to refer case to Jirga under Frontier mes 
Regulationa—Summary iue pP nd whe- 
ther sudtoral—al ate whether can administer 
oath—Grring false evidence, charge of, whether can 
be sustained. 

A applied to the District Magistiate stating 
thet his son had beon muidered by certain 
persons and asking that the case be referred to 
a Council of Elders under the Frontier Crimes 
Regulations of 1001 The District Magistiate 
duected the Mamstiate Ilaga to make a summary 
enquiry into the case and the Magistrate Ilaga 


iea- 


‘thereupon {ook the statement on oath of the appli- 


cant and ‘his four witnesses, The applicant's 
story havmg been found to be false, complaints 
wee hun and his witnesses 
under section 193, Penal Code. 

Held, that as the statements of the accused 
were not taken by the Magistrate in the course. 
of any Judicial proceeding and as he had no 
authority to administer an oath, the accused 
could not be convicted of giving false evidence 
under section 193, Penal Code 712, col 1] 

Fatteh Any Empress, I5 P R M Or, followed. 


Appeal from an order of the Sessions 
J udge, Mianwali, dated the 11th February 
1924, 

Mr: Sagar Chand and Lala Nawal 
Kishore for Mr. M. Shah Nawaz, for the 
Appellant. 

The ‘Government Advocate, for the 
Respondent. 


JUDGMENT.—This judgment dis- 
poses of the appeals of four persons 
Jahangir, Sher Khan, Shah Jahan an 
Gulaya, who have been convicted, by 
the Sessions Judge of Mianwali of 
offences under section 193 of the Indian 
Penal Code, and also the four appeals 
by the Local Government which ask 
that they should be convicted instead 
of offences under section 194 of the 
Code. The facts are briefly as follows:— 
On the 25th June 1923, Abdul Qadir 
made a complaint to the District Magis- 
trate, Mianwali, under section 302-118 
of the Indian Penal Code against Alam 


- Khan and others to the effect that they 
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had murdered his son ' Hamid Ulah, 
Khan on the'17th June 1923 and had 
thrown his body first into a pond and 
later into the' river Indus. “The Dis-. 
trict Magistrate sent this complaint,to ' 
the Superintendent of Police for en- 
quiry under section 202 of the Criminal 
Procedure Code. Whilst it -was -being’ 
investigated by the Police, Abdul Qadir, 
on the 10th July 1923, made a further 
application to the District Magistrate 
in which he repeated his previous story 
and said that nothing was being done 
by the Police owing to the influence 
a ‘certain Honorary Magistrate whom 
he named and asked accordingly that 
the ,District Magistrate should refer the 
case to a Oouncil of Elders under séc-- 
tion ll of the Fiontier Crimes Regu- 
lations of 1901. On this the District 
Magistrate passed the following order:—, 
“ Magistrate Ilaqa: Kindly’ make œ 
summary enquiry’ into this case. A 
complaint has been made to the, Police 
_ which they are investigating." ‘The 
: Megistrate Ilaga, Pir Haider Shah took 
the statement of Abdul Qadir on the 
19th July and 
appellants as witnesses on subsequent 
dates These witnesses supported the 
allegations against the’ accused persons 
in regard to the murder of Hamid 
Ullah Khan ‘On the 25th August, the 
Magistrate, reported that .the murder 
had been committed, but the District 
Magistrate on the 14th September order- 
ed the Police 1o make a further en- 
quiry. On the 17th September the 
Superintendent of Police reported that 
the complainant wanted the case to be 
sent toa Jirga; On the 22nd Septem- 
ber Hamid Ullah Khan, who was allez- 
ed to have been murdered, turned up 
alive In consequence of this complaints 
were : framed against Abdul Qadir 
and the four'present appellants” Abdul. 
Qadir was acquitted and the appel- 
lants were convicted: as already stated. 
It is contended on behalf of the 
pellants that the application ‘of the 
10th July 1923 wis not a complaint 
within the meaning of the Criminal 
Procedure Oode, and that it was’ not 
sent to the Magistrate. Tlaga for enquiry 
under the: provisions, of section, 202 of. 
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‘Magistrate in'fact merely 


‘Indian Penal Code. 


those of the four. 


‘taken, . 


"n 


‘the ' ‘Oriminal - Binds Code. It is 
further’ pointed - out that the District 
directed a 
Subordinate Magistrate to make an in- 
formal ‘and extra-judicial enquiry in 


‘order to enable him to decide whether 


or not he should take action under 
section 11 of the Frontier Crimes Re- 

tions. It is contended that the 
fagistrate Ilaga in making this enquiry 
has: not acted in his judicial capacity 
as no judicial proceedings were before 
him and he was, therefore, not empowered 
to examine the witnesses on oath, and 


„that, therefore, they could not be prose- 


cuted for falge evidence in regard to 
their statements under section 193, 


The learned Government Advocate 


‘admits that the application of the 10th 
a complaint, for it * 
was not an: allegation’ made to the; ' 


July, 1923 18 not 


Magistrate with a view to his taking 
action under the Oode of Oriminal Pro- 
cedure. The objéct of the informant, 


was that action should be taken under’. : 


section llof the Frontier Orimes Regu- 


lations The , Government Advocate, 
however, contends that a complaint had 
already been lodged on the 25th June 


which had been sent to the Police for 
investigation. and that the application: 
of ‘the 10th July was merely in continu- 
ation, theréof. In our opinion the, 
application "of the 10th July was quite 
distinctfrom the complaint of the 25th 
June 1923. Action had already been 
taken on the latter, but the complainant 


. being afraid that the accused would not 


be prosecuted made a’ further applica- 


‘tion that the Distnct Magistrate should ' 


take action and refer the case toa Jirga™ 
under section 11 of the Frontier Crimes 
Regulations The ‘District, Magistrate 
though he -teferred in his order to a 
previous complaint, and did not trest 
the application as in continuation thereof, ' 


‘He directed the Magistrate ' [laga to 


make a summary enquiry, and having 


‘regard to the prayer in the applica- 


tion, it ia clear to us that his object 
was to- ascertain Ee there were 
sufficient grounds for taking the action 
which the complainant asked should be 
,Under these circumstances we 


ý 
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consider that the enquiry made by Pr 
Haidar Shah was leany an extra-judicial 
one and was rather of'an executive 
character, The case reported as Fateh 
Ali v Empress (1) has been referred 
to by Counsel for the appellants and 
appears to us to he in port. That 
was a case in which the District Magis- 
trate had received a demi-official com- 
munication from the Secretariate regard- 


mg publication of a certain pamphlet. ' 


He ordered enquiries to be made, and 
it was held that there.having been no 
complaint before the District Magistrate, 
section 202 of the Code of Criminal Pro- 
cedure was inapplicable and that the 
Magistrate had no lawful authority to 
administer an oath to accused on the 
occasion in question, 1 e, when he was 
examined asa witness, inasmuch asthe 
proceedings, though taken by a Magis- 
trate, were not magisterial proceedings 
taken in pursuance of any authority 
iven by the Code of Criminal Procedure 
he present case, if our opinion, is 
very similar. The statements of the ap- 
pellants were no doubt taken by a 
Magistrate, but they were not taken by 
him in the course of any judicial pro- 
ceeding, and hehad no more authority 
to;administer an oath to them than a 
private individual would have had We, 
therefore, hold that the appellants cannot 
be convicted of giving ‘false evidence 
under ‘section 193, Indian Penal Code, 
and we accept their appeals, set aside 
the ‘convictions and sentences and acquit 
them and direct that they he released 
from:custody The appeals filed atin- 
stance of the Local Government are dis- 
missed, i 
^ K.8 D, Appeals accepted. 
(1) 15 P.R 1884 Or. 
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RANGOON HIGH COURT. 

- CIL MISOBLLANEOUS No 1 or 1924 
March 17, 1924. 
Present.—Sir Sydney Robinson, Kr., 
Chief-Justice, and Mr Justice May Oung. 

_% In the matter of A PLEADER 

Lah Practitronsra Act (XWIII of 1870), o 18 
—Legal Practioner--Profesnonal musconduct~ 
Leaving client utidefénded— Pleaders, dutres of. 


INDIAN CASES, 


{1924 . 


When in’ pursuance of a resolution of the Bar" 


Association to boycott n Magistrate's Court, a 
Pleader throws out his clignt's brief and leaves 
him, in-the lurch without first obtaining hia ' 


consent, he is guilty of professional misconduct , 


and an arrangement made with his client sub- 
sequent to his failure to appear would not absolve 
him from the liability. [p. 714, cola 1 & 2] ; 

Pleadeis have duties and obligations to their 
chents in respect of the suits and matters 
entrusted to them which’ are pending in different 
Oourts, ın addition to their duties to co-operate 
with the Court in the orderly and pure administra- 
tion of justice  [p. 714, col 2} 

Report of professional 
against a Pleader ; 

JUDGMEN'T.—This: is & report 
made after enquiry charging a Pleader, 
with unprofessional conduct submitted to, 
this Court for confirmation and the, 
"passing of such order as may be appro-. 
priate , * 

The facts of the case are practically 
undisputed and are as follows:— 

The members of the local Bar appeared 
to have taken a dislike to the Special 
Power Magistrate on the ground, it is 


misconduct 


t 


alleged, that he was in the habit of dis- , 


missing their cases because Counsel did 
not appear immediately the case was 
called on We do not know the details 
of this matter, or what justification there 
is for the opinions formed by the mem-' 
bers of the Bar It is clear that the 
Pleaders were in the habit of behaving in 
Court in a manner to which the Special 
Power Magistrate took grave exception, 
It is said that they were in the habit of 
sitting on the table or leaning over the 
Tails of the Bench in addressing the 
"Court, and addressing the Court as" you” 
instead of “your honour.” On ore 
occasion the Special Power Magistrate 
"took exception to this mode of address by 
a Pleader, and administered a stern 
rebuke to him in open Court. He 
apparently asked the Pleader what hig 
nationality was,the necessary implication 
being that he was ignorant of gucd 
manners and the proper mode of addregs- 
ing the Court The Special Power 
Magistrate told him not to address the 
Oourt as "you," but as "your honour" 
This Pleader reported the circumstances 
-to the local Bar Association. The Special 
Power Magistrate further passed an order 
to the effect that he noticed with regret 
-that some of' the Pleaders appearing in 
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that Court had been lacking in courtesy 
(a) by sitting on the table or resting their 
hands on the rails 8f the Bench when 
addressing the Court, and (b) addressing 
him as “you” instead of “your honour." 
The order 
indifferent; but as a Judge and Magistrate 
I feel it my duty to point out the dis- 
respect to the Bench and must warn all 
concerned to desist from the practice.” 


There isa note on the order to the Head. 


Clerk to hang it. upon the Bench for a 
fortnight. 

Now it is perfectly clear that these acts, 
which are not denied, were grossly 
improper They were lacking in respect 
to the Court—a respect which it was the 
'bounden duty .of the members of the 

rofession to show, and which is 
invanably shown by them. It is also 
perfectly clear that, as the Counsel did 
not behave becomingly when addressing 
the Court, he should have been severely 
reprimanded for his conduct; and: that 1t 
was the duty of the Judge to puta stop 
to it. Theorder was a perfectly proper 
“ one, and the only exception that can be 
taken to it is that the Special Power 
Magistrate would perhaps have shown 
more tact ifthe had sent the order to the 
President of the Bar Association for the 
information ‘of the members instead of 
hanging it up in open Court, which is 
apparently-what the Pleaders principally 
objected to. 

The Bar Association held a meeting on 
the 2nd March, at which they considered 
these two questions, As regards the 

order, the resolution is “that while this 
. Association does not deny some of 
accusations contained in the so-called 
order, such as putting the arm on the 
rails of the Bench.and using the second 
personal pronoun to the Judge instead 
of repeating "your honour" every time 
the pronoun has to be used, it emphatic- 
ally disowns all intention to offer there- 
by any slight to that officer, and states 
that the incidents are so insignificant 
that nothing short of a fanciful and 
highly exaggerated notion of office 
dignity could cavil ortake offence at 
them" We are glad to.notice that there 
was no intention to offer any slight to 
the presiding officer of the Court; but it 
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must have been: known to the members 
ofthis Association that such behaviour 
in open Court is not to be brushed aside, 


as insignificant, and that it was nota- ' 


mere fanciful notion of office dignity, , 
but a proper sense of duty which led 
e order he- 


the Magistrate to issue 
did. 


On the complaint ofa Pleader of what 
is called an insult in open Court we would , 
a out that the Magistrate was per-- 

ectly right in taking DM to that 

It is unfortu- 
nate that he used language which might 
have been misunderstood, but to point 
out lack of respect and the proper mode 
of addressing the Court.is not insulting, 
and the rebuke was the result of that 
Pleader’s own conduct. He-brought it 
on himself, and he.deserved it. The re- 


‘solution, passed was “that the members 


should - suspend their practice in that 
officer's Court until such tame when a 
suitable apology is tendered by him,” 
There is a proviso fo the resolution—"A 
member who has pending cases before 
that officer may appear.in the-cases thus 


pending. i?" he cannot obtain a release ` 


from his responsibilities m respect of 
those cases." | MS 

The next day the Pleader now before 
us wrote a letter to the Superintendent 
ofthe Ja, -in which his client was in 
custody, asking the Superintendent to 
inform .the under-trial prisoner “that I 
shall not be able to defend him at the 
next hearing of ‘his case before the 
Special Power Magistrate of Ma-ubin on 
account.of the latter's bellicose attitude 


-towards the lawyers generally. The fees - 


given to me by the prisoner's relations will 
be returnedito them." 
obtained the,signature of his client toa 
petition to the District Magistrate for 
transfer of the case. In that, petition ib 
‘is stated that the Pleader had written 
to say that he-would not Appear before 
the present Special Power Magistrate to 
defend the petitioner af the next hearing 
on account of the said Special Power 
Magistiate’s,haughty and insulting de- 
meanour towards the lawyers who appear- 
ed,before him- It goes on—“Thereupon’ 
the petitioner's relations had_been to the 
local lawyers from door to door-but.none 


The Pleader then . 


714 
 APLEADEER,' In the matter of, 
agreed to accept brief in the Special 
Power Magistrate's Court " 

The case ¢ame on for. hearing before 
the Special Power Magistrate, and the 
prisoner was undefended. He was con- 
victed on the 6th March. An appeal 
was filed, and it was argued by the 
Pleader now before us. The prisoner was 
acquitted. The learned Sessions Judge 
pointe out that the appellant had un- 
fortunately been left in the lurch by 
his Plesder in the middle of 
the case, and he expresses the opinion 
that, if that Pleader had put forward his 
case before the Trial Magistrate as he 
had done in that Court, the conclusion 
arrived at would have been different. 
The judgment in appeal was passed on 


the 5th April, so that the result of 
leaving his client in the lurch was that 
, he to remain in custody ior à month 


longer than was n 


ecessary. : 
After writing the letter to the Superin- 


tendent of the Jail, the Pleader inter- 
viewed the prisoner's employer who had 
originally engaged him on the prisoner's 
behalf, and it is clear that permission 
was given to him to throw up hus brief, 
and arrangement was made that he 
would not appear before the Magistrato, 
but that he would file and conduct the 
appeal for the same fee. 

he resolution of the Bar Association 
to boycott the Special Power Magistrate 
was recalled, but the Pleader before us 
still supported the ` original resolution 
and would not agree to its being 
rescinded The charge framed in this case 
was that the Pleader had been guilty 
of ‘grossly improper conduct in the.dis- 
charge of his professional duty ın that 
he was engaged to defend under trial 
prisoner, Po Taik; that he accepted a fee 
and appeared by proxy at one hearing 
when the cross-ex&mination of the pro 
secution, witnesses was reserved, that the 
case was then &djourned to the 6th March, 
but that meanwhile on the 3rd he wrote 
to the Ohief Jailor asking him to inform 
Po Taik that he would not be able to 
defend him at the next hearing of the 
case; and that he did not, in fact, 
appear at the next healing or any sub- 
sequent hearing of the case either per- 
sonallly or by proxy, . 
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Itis argued that, having obtained a 
release from his obligation to defend 
the prisoner, he was clearly not guilty 
of the charge that had been framed 
against him. There can be no question . 
that, in the first-instanco, the Pleader 
obtained no consent to his throwing up 
his brief. He wrote to the prisoner say- 
ing that he would not appear, and he 80 


wrote obviously because of the resolu- , 


tion passed the previous day to boycott 
this particular Magistrate. It may -be 
that, subsequently seeing that the posi- 
tion he had taken up was dangerous, 
he arranged for a consent on certain 
terms and conditions with a view i 
protecting himself fom any such 
ceedings as these. Butit is also Sha 
that he has known throughout these 
proceedings the seriousness of the charge 
that he acted, as he did, in pursuance 
of this resolution to boycott the ee 
trate, and that that was the motive that 
led him so to act. 

In a case very similar to the present: 
one, in which members of the local Bar 
passed a similar resolution boycotting ' 
a Oourt, the matter was considered by 
a Bench of three Judges of the Calcutta 
High Court—[Emperor v Tarini Mohan 
Baran (D)] In the course of his judg- 
ment the learned Ohief Justice said : 
"It must not be assumed that the 
Court regards the aotion of the Pleaders 
as a matter of little importance. 
On the contrary we regard it asa very 
serious matter. The Pleader deliberate- 
ly abstained from attending the Sub- 
ordinate Judge's Court and took part 
in a concerted movement to boycott 
the learned Judge's Court, a course of 
conduct which cannot be justified or 
tolerated. The Pleaders had duties and 
obligations to ther chents in respect of 
the suits and matters entrusted to them; 
which were pending ın the Court of 
the learned Subordinate J udge. There 
was a further and equally important ' 
duty and obligation upon them, vz., to co- 
operate with the Oourt 1n the orderly and 
pure admunistration of justice By the 
course which they adopted, the Pleaders 
violated and neglected their duties 


1) 69 Ind Cas 209, 26 O. W. N. 580, Seed? 
, (1023) A. I. R.-(O ) 212, : 
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and obligations in ‘both these respects. 
"We desire to make it clear that such .con- 
duct cannot and will not be tolerated.” 
With those remarks we entirely apres. 
This boycott resolution, had it not been 
withdrawn, would have called for serious: 


notice of the Court, and we desire to' 
point out that the conduct on the part, 
of the members of the profession, such,’ 


as has been mentioned and admitted in 
the course of this matter was conduct 


which the Special Power Magistrate was : 


not only justified in taking notice of, 
but which he was bound to take notice 
of, We have no doubt that it was by 
reason of this resolution that the Pleader 
threw over his client, and that the 
subsequent consent was obtained merely 


because he saw that his position could ` 


not be justified. 

The conduct in Court, which is brought 
out in this case, was most reprehensible. 
The conduct in passing this boycott re- 
solution would have called for the sever- 
est punishment. We trust that this 
strong expression of our opinion will serve 
as a warning, and that we shall not 
be called upon to deal with such con- 
duct in future. . 

This enqiry, however, has had an un- 
fortunate course The matter was first 
taken up by the District Magistrate, and 
it was pointed out to him that any such 
engiry must be held in the Magistrate's 
Court An enquiry was thereupon held 
by the Magistrate, but, as he had fram- 
ed no charge, we set aside that enquiry 
and directed a fresh enquiry by his 
successor. 

The matter has now been pending for 
a very long time, andthough we think 
‘that there is no real substance in the 
defence the matter of'the boycott resolution 
was not contained in the charge and he 
was not called upon to meet it and, there- 
fore,.we do not consider,.that it would be 
proper to pass any , order of suspen- 
sion. We trust that the warning 
that has been given and the fact that 
it is known that such resolutions of 
boycott are grosely improper and that, 
if repeated, they will be severely dealt 
with, will be sufficient. The Rule wil, 
therefore, be discharged 

B, D. Rule discharged. 
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NAGPUR JUDICIAL’ COMMIS- 
SIONER’S COURT. 
ORIMINAL APPRAL No, 207 or 1923. 
~ March 10, 1924, 
Present:—Mr. Kotval, A. J. O., and 
Mr. Prideaux, A. J. O. 
GANGARAM AND OTHER8—À OOUBED— 

' PES APPBLLANTS 
ES !— versus 
EMPEROR--CoXMPLAINANT—OPPOSITE 


PARTY, 
Criminal Procedure Code (Act V of 1808), as 
amended by (Act XVIII of 1923), as 339, 339 (5 — 


Approver, proceedings agatnst— ificate of public 
prosecutor, whether essentral— w 
Tei ive—" Statements" m 8. 830 (2), whether 


incl 
'Approver not examined 
agama him whether legal — . 
Under section 339, Procedure Code, 
1808, ng amended ın 1923,,the certificate by the 
Pubhe Prosecuto that in his opinion the approver 
has not complied with the conditions on which the 
tender of pardon was made, 18 a condition pre- 
cedent to the validity of tmal of the approver. 
But this does not apply to a case m which the 
pardon had been declared forfeited by the Magis- 
trate and the p gs against the approver, 


statements before pardoning Magrstrate--- 
about such statementa—U se. 


after the forfeiture, commenced before the amend- - 


ed section came into force [p 716, cols 1 & 2] 

The words the statement made by a person 
who has accepted the tender of pardon" in sub- 
section (2) of.section 339 of the Code are wide 
enough to cover a statement before the 
Magistrate [p 716, col 2] 

Tt is not, however, fair to use such statements 
‘of approver against him unless they are put to 
him in his examination as accused person and he 
18 asked if he has any explanation to offer regard- 
ing them [abid] | f 

Appeal against the judgment of the 
Sessions Judge, Raipur, in Sessions 
Trial No. 23 of 1923, dated the 11th 


' December 1923. 


' were 


"Mr. N.G Sarkar, R.B., for the Appellant. 
Mr G. P Dick, for the Crown. 
JUDGMENT.—TIhe mother, wife 

and two daughters of Chhattu Nai, a 

resident of Mouza Bandabra in the 

Janjgir Tahsıl of the Bilaspur District 

murdered by a number of 

villagers about midnight between the 
llth and 12th September 1822, A third 


, daughter Punai survived the murderous 


assault, Seven persons were convicted ` 
ofthe murder and attempt to murder 
and were sentenced in Sessions Trial 
No. 36 of 1923, The case came up, in 
appeal to this Court and the convic- 


- tions were upheld, The present ap- 
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pellants Gangaram and Bastiram were 
approvers in that case, They were 
examined by the Magistrate who tender- 
ed the pardon on the 3rd October 
1922 when they implcated themselves 
and othe: persons in the murders, 
"When examined by the Committing 


they stated that they knew. 


Magistrate 

nothin and the Magistrate having 
held that they had forfeited their 
pardon put them on trial with the 
accused in the case on the 20th Novem- 
ber 1922 and later committed them 
to the Sessions Court, On a reference 
to the Additional Sessions Judge this 
Court quashed that commitment and 
directed them to be examined as wit- 
nesses in the Sessions trial, They ad- 
hered to their retracting statement be- 
fore the Committing Magistrate They 
have now been separately tried for 
the offences of murder and attempt 
to murder and convicted and sentenced 
to death and transportation for life for 
the two offences, . 

It has been rightly found by the Ses- 
sions Judge that the two appellants 
have forfeited their pardon. The only 
question now is whether the appellants 
took part in the murders The only 
eye-witnesses of the offence were Chhattu 

aiand Punai, Chhattu was murdered 
about eight days after he was examined 


aB & witness in the previous Sessions . 


trial His depositions before the Com- 

'mitting Magistrate and the Sessions 
Court have been admitted in evidence 
by the Sessions Judge under section 
33 of the Evidence Act, Punai is the 
‘only eye-witness examined at this 
trial. ; 

Before dealing with the merits of the 
evidence three objectionsin law urged on 
behalf of the appellants have to be con- 
sidered. : 

The first is that in the absence of a 
certificate by the Public Prosecutor that 

- in his opinion the appellants have not 
complied with the conditions on which 
the tender of pardon was made the 
trial is without jurisdiction. The Coun- 
gel for the Crown contends that such 
certificate is, under section 339, Oriminal 
Procedure Code, nota condition prece- 
dent to the validity of the trial, We 
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are of opinion that, as the section is ' 
worded, the certificate is essential to 
the validity ofthe trjal but we think 
that it does not apply to a case in 
which the pardon had been declared 
forfeited by the Magistrate and the pro- 
ceedings against the approver after the 
forfeiture commenced before the section 
came into force, Here the section came 
into force on the lst September 1923 and 
the proceedings agane the approvers 
began on the 19th, March 1923, This ob- 
jection, therefore, fails, 

The second objection is that the state- 
ments of the approvers before the par- 
doning Magistrate are not admissible 
against them in the tral It 18 urged 
that the statement referred toin section 
339 (2) 18 only the statement made be- 
fore the Committing Magistrate. We 
think that the words “the statement 
made by a person who has accepted the 
tender of pardon” in sub-section (2) are 
wide enough to cover a statement before 
the pardoning Magistrate. In fact the 
statement before the pardoning Magis- 
trate 18 hkely to be the only statement 
of any use against the approver where 
the retraction has begun in the Commit- 
ting Magistrate's Court. In the present 
case, however, we do not think it fair to 
use the appellants’ statements against 
them for the reason that the statements 
were not put to them in their examina- 
tion as accused persons and they were 
not askedif they had.any explanation to 
offer regarding them. 

The third objection is that .Chhattu's 
statement is not admissible under section 
33 ofthe Evidence Act, the appellants not 
being parties to the proceedings in which 
they were made. This objection must 
be sustained with regard to Chhattu's 
Statement at the previous trial in the 


- Sessions Court where the appellants were 


only witnesses, But inthe Committing 
Magistrate's Court where Ohhattü was 
examined as a witness the appellants 
were,as a matter of fact, parties, ee 
wrongly made such, and had the right 
and opportunity of cross-examining the 
witnesses, We, therefore, think that 
Chhattu's statement before the Committ- 
ing Magistrate is admissible against the 
appellants, 
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We now come to the merits of the evi- 


dence, This consists of the deposition 
of Punai and the staiemént’ of Ohhattu 
before the Committing Magistrate. 


Punai'5 evidence is attacked on. the ^ 
ground that. there is a possibility of‘ 


her having been tutored- before she 
made her first statament to the Sub- 


Inspector of Police, and that there are‘ 


discrepancies in the statements made by 
her at various times, Punai-was one of 
the persons who were attacked and -was 


in a position to have witnessed what, 
occurred, The Police appear to have" 


visited her while in hospital to take her 
statement and probably Chhattu also 
visited her there. But we have no 
grounds for believing that she was tutor- 
ed either by COhhattu or ‘any of the 
Police. Her story does not bear marks 
of tutoring : There are a few discrepan- 
cies in the various statements made by 
her, but these are immate rial, and 
they indicate an absence of tutoring. 
' Tutoring in the case ofachild of her 
age would scarcely be effective. Possibly 
“it would have led to discrepancies 
more material than appear in her state- 
ments. We agree with the Sessions 
Judge in accepting her statement as to 
the presence of thé two appellants among 
the men who entered the room-where she 
was sleeping with her mother and sis- 
* ters, : 

'Ohhattu stated before the Oommitt- 
ing Magistrate that he saw the.two 
appellants with others go into his 
house, 

Both the appellants denied that they 
had gone to Ohhattu's house and ‘had 
taken part in the offences Bastiram 
further pleaded an alibi. Gangaram 
produced mo evidence in defence. 
Bastiram examined four witnesses to 
‘prove that he was in Malda on the 
day of the murder. The evidence 
of tthe first three witnesses _is, as 
‘the Sessions Judge observes, ' too, 
vague to be accepted. The fourth 
E does not even t1y:to support the 
alib. : 

We sare satisfied that the appel- 
Jants were among, the persons who 
entered Obhattu’s :house and :com- 


mitted the murders, As regards 


v 


dlan daska. ©, 5 Hih 


‘the’ punishment, considering thè- 
length of time that has’ elapsed 
between the commission of the 


offences and the trial, and the fact 
that there -is no corroboration of 
the- evidence -of Punai- as to the 
actual part taken by the appellants 
in the - murders, we alter the 
ruins to one of transportation for 
e; ' ' 
''G RD. Sentence.altered. 
-N -= is 


| PATNA HIGH COURT. 
CRIMINAL Revision No. 282 or 1994. 
June 9,1924, | zi 
Present:—Mr Justice Kulwant Sahay, . 
PANOHAM 8AO--ACOUSED—APPBLLANT 
Versus. f 
: EMPEROR-—BRBESPONBENT. 
Punuhinent—Contiuwig | offence—Darly fine— 
Order, legality of - 
It w bad in law to impose,a daily fne in 
anticipation of the commission of an offence. 
[p 718, col 1]. . - à 
Ram Krishna Buy v Mohendra Neth Morum- 
dar, 27 0 585, li Ind Dee (x e) 471, Numam 
Ghatak v Empero, 7 Ind Cas^9031, 37 © 671, 11 
Or L J 540 and Inte Iraban Tulnram, 99 B. 
180, 11 Ind Dec (x 8) 1094, followed. 

Onmiual revision from an order of 
the Additional District Magistrate, Patna; 
affirming Ahat of the Sub-Deputy 
Magistrate, Dinapore, dated. the 27th 
Octoher, 1924. 

Mr S. N. Banerji, for tho. Petitioner. 

. JUDGMENT.—The petitioner. was 
convicted by the Sub-Deputy Magistrate 


' of Dinapore under section.2, clauge (2) of 
the Byelaws framed by the District 


Board of Patna which provides that , 
whoever makes any encroachment or 

‘causes obstruction by means of a build- , 
ing. wall, tra or fencing or by 
planting trees or cultivating crops, or 
in. any other.way on any road, shall on 
‘conviction, ‘be liable to a .flne not 
exceeding Rs, 20- and :tó fuxther penalty 
eesti ee Rs. 2 each day.after the 
imposition of the fine for, the continu- 


+ 
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X vV. EMPEROR, 
ame of the encroachment, obstruction 
or nuisance. The offence with which the 
peus has been charged is that he 

constructed a house on a portion 
of the District Board road. The learned 
Sub-Deputy Magistrate has found it as 
a fact and in fact it was admitted before 
him that there was a slight encroach- 
ment on the District Board road. He 
accordingly imposed a fine of Rs 15 
under section 2, clause (2) of the Bye- 
laws. In so far as the fine of Rs. 15 
is concerned, the petitioner has no 
grievance; but the learned Sub-Deputy 
Magistrate proceeded to impose a further 


fine of Rs. 2 per day till the encroach- | 


ment continued, The petitioner objecta 
to the fine of Rs. 2 per day for the 
period during which the encroachment 
continued, He contends that the Magis- 
trate had not jurisdiction to impose a 
fine for an offence which had not been 
committed at the time the charge was laid 
against him and the sentence was passed, 
In other words, he sgys that the con- 
viction in so far as it relates to a 
future offence of continujng the en- 
croachment is bad in lew. 

To my mind the contention is sound, 
The learned' Sub-Deputy Magistrate 
-allowed the petitioner one month's time 
to remove the encroachment and he 
ordered that if the petitioner failed to 
remove the encroachment within a 
‘month, he would be liable to pay a fine 
of Rs. 2 per day till the encroachment 
continued. It has been stated on behalf 
of the petitioner that within the month 
allowed by the Sub-Deputy Magistrate, 
he approached the District Board authon- 
ties for a settlement of the portion 
of the road encroached upon and the 
District Board authorities, as a matter 
of fact, have settled this portion of the 


_ road with him on a certain rental per 


year. The letter of the District Board 
Engineer on the record supports this 
contention of the petitioner. As 
authority for the proposition that it is 
bad in law to impose & daily fine in 
anticipation of the commiseion of the 
offence, reference has been made to 
Ram Krishna Bishwas v. Mohendra Nath 
Mozumdar (1, Nilmani Ghatak v, 


' Q) 87 O, 605; 14 Ind. Dec. (N. 8) 971, 


' INDIAN CASES; 


‘petitioner, 


[1934 


Emperor (2) and In re Limbaji Tulsiram 
(3). ‘These cases support the conten- 
fion of the learned, Vakil for the 


. 
. The sentence of fine of Rs. 2 per day 
imposed by the learned Sub-Deputy 
Magistrate for the continuation of the! 
encroachment is, therefore, bad in law ` 
and must be set aside. The fine of 
Rs. 19 imposed by him under clause (2) 
of section 2 for the encroachment will 
Stand. The additional fine of Rs. 2 per 
day has already been realised. This will 


. be refunded. 
K. 8. D. Order accordingly. 
8 7 Ind. Oas, 031, 37 O. 671, 11 Or. L. J. 540, 
3) 22 B. 766, 11 Ind. Dec. (N a 1084, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. : 
CriminaL APPRAL No. 192 or 1923, | 
t Febru 11, 1924. ` ` 
Present:—Mr. Rupchand Bilaram, A. J. 0, 
X-——ÀCOUSBD—AÀ PPBLLANT 


versus 
EMPEROR-— OPPONANT, 


To constitute an offence under section 182, Penal 
Code, the information given to a public servant 
should not only be false in fact but it must be 
false to the knowledge or to the beleef of the" 
informant and ıt ıs not sufficient that the accused’ 
had reasons to believe ıt to be false; whereas 
under section 211 it 15 sufficient if the accused 
makes his complaint without any just grounds ond 
When he s without due care or caution. [p. 720, . 
eo 

Emperor v. Ram Chandra Yeshwant Adukar, 31 
B Sur d Bom. D E Yaa Ore D J. 105 and 

ayan Kutii v. peror, , 2 
Boyo ind v. Em 0, 2 Weir 704, 

Appeal against the-judgment of the 
Additional City Magistrate, Karachi, 
dated the 15th October 1923. 

Mr. C. M. Lobo, for the Appellant, 

rd Kimatrai Bhojraj, ior the Oppo- 
nent. 

. JUDGMENT.—In this case the 
appellant & clerk in the Oommissioner's 
Office, Karachi, has been convicted by 
the Additional City Magi trate, Ka 
ager section 182 of the Indian Pen 

e and-sentenced to pay a-fine of 
Rs, 200, uM 


VoL 82] 
X v. EMPEROR. 
On the 26th of April 1922 the appel- 
lant with five other persons sent a 


petition to the Dystrict Superintendent 
of Police, Karachi, «nter alta stating that 


"there is a house bearing No. 427. 


tenanted by Mr. Y a Jew. He has 
two grown up daughters who are ap- 
parently immoral women and carry on 
the profession of prostitution” Kadir- 
bux Sub-Inspectoi who was deputed to 
investigate into the complaint reported 
after a certain perfunctory inquiry that 
the allegations contamed in the petition 
were true, and the Oty Police In- 
spector forwarded the same to the City 
Magistrate, Karachi, for necessary ac- 
tion. 

In answer to a notice issued by the 
City Magistiate calling upon the appel- 
lant to file a formal information before 
him enabling him to take action under 
section 41 of the District Police Act, 
the appellant in his reply dated 24th 
July 1922 demurred to his doing 80 on 
the ground that he' was only one of 
the signatories to the petition and that 
the Police who had subsequently in- 
vestigated into the matter should take 
action and that he and the other 
signatories should be called as wit- 
nesses, The City Magistrate thereupon 
required the Police to lodge a com- 
‘plaint against Y if the nuisance still 
continued, ‘This led to a further in- 
vestigation of the Police which was 
however entrusted to a different Sub- 
Inspector by name Murjmasl He re- 
ported that the allegations made by the 
signatories in their petition of the 26th 
April 1922 were groundless, and that 
the appellant had filed this petition out 
of enmity, there being a Tenute be- 
tween one A and one B over a house and 
that the appellant who was a partisan 
of A had requested Y to file a prosecu- 
tion agamst B which Y had refused to 
do, thereby making X lus enemy. On 
the llth of September 1922, the appellant 
filed another petition before the City 
Magistrate challenging the report of 
Murijmal and asked for a magisterial 
inquiry urging inier alta as follows 
“To this end I request that in addition 
to the signatories of the application the 
gentlemen shown in the attached list 
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might be summoned. If required, .I 
shall on bemg summoned by the Court, 
file the information. I might however 
state further that since the former Sub- 
Inspector made inquiries into the matter 
there has been considerable improve- 
ment in the condition, the evil com- 
plained of having diminished consider- 
ably, But the house remains undoubt- 
edly a sort of epidemic into the quarter 
which might at any time carly infection 
to a young heart and ruin it for ever. 
There aie already two living examples 
wherein the victims of this disease are 
misery to the unhappy families to which 
they belong and it 18 the knowledge 
of this fact alone which prompts me 
to remain unabashed m my efforts to 
have the germs of this disease exter- 
minated from the quarter altogether.” 
In the annexed list he mentioned names 
of nineteen witnesses one of whom was 
C a clerk m the G.P.O. Karachi. 
(Naushahio) This vehement protest 
resulted ina Pere inquiry against 
Y's daughters in which the appellant was 
examined ag a witness. ‘The learned 
Magistrate however disbelieved the ap- 
pellant and his witnesses and found 
that the allegations contained in the 
application were false and that the 
appellant was the prime mover 1n the 
complaint. The District Supenntendent 
of Police thereafter sanctioned the pro- 
secution of the appellant under section 
182, Indian P Code. The charge 
framed against the appellant 18 however 
limited to the statement contained in 
the petition that " the daughters of Y 
were apparent]y leading an immoral 
life.” It has been found by the learned 
Trying Magistrate on the evidence re- 
corded before him that Y earns Rs, 125 
per mensem, that his two daughters 
work as school mistresses earning Rs.30 
and Rs. 35 respectively and that he 
supplements his income by keeping 
fouls and selling eggs His family 
which consists of himself, his wife, two 
daughters and one son, are of respect- 
able Jew family and being Jews, his 
daughters do not observe pardah, Mr. 
Lobo has not seriously contested the 
findings of the lower Court on thebe 
points, though he has disputed the 


720 — 

_ X v. EMPEROR. 
finding of the lower Court that the Y 

urls- themselves are respectable girls 
For the purposes of this appeal, he has 
“however conceded that it may be that 
the girls are respectable girls and that 
the -allegation contained -in the report of 
X is fa I have gone through the 
record carefully and kin but come 
to the conclusion that the Y girls 
themselves are respectable and not with 
standings the denial of Mr Lobo on 
behalf of the appellant the allegation 
made against them is absolutely false. 
Mr. Lobo has howeyer rightly pointed 
oub:that the learned Additional City 
Magistrate had not before his mind 
clearly the distinction between the in- 
gredients constituting an offence under 
section: 182, Indian Penal Code and 
section 211, Indian Penal Code One of 
the grounds urged on behalf of the 
appellant ‘was that the appellant was 
‘under a belief that one Ca cousin of 
his -had been spoiled by one of the Y 
girls While commenting on the evi- 
deae of C the learned Magistrate has 
observed that “C 1s a thorough scoundrel 
and it is just possible that he tried to 
cultivate the friendship of the boy (the 
‘brother of the girls) in order to be 
able to go to their house and get ac- 
quainted with the girls It is also pos- 
sible that he might have, like a rake, 
boasted of his friendship with the girls 
from which his relation X jumped to 
the conclusion that the giis were 
immoral and called them prostitutes.” 
The learned Magistrate was of opinion 
that the only -point for him to consider 
was whether ihe appellant made the 
allegation complained of in good faith, 
that is, with due care and attention. 
Section 182 of the’ Indian Penal Oode 
which deals with giving information to 
a public servant as opposed to lodging 
a complaint in Court requires that the 
information given by the accused should 
‘not only be false in fact but it must 
be false to the knowledge or to the 
belief of the informant It is not suff- 
cient that the accused has reasons to 
beheve it to be false, but he must know 
or believe ıt to be false. Section 211, 
Indian Penal Code, however, on the other 
hand does not require that the accused, 
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should know or believe his complaint 
to be false It is sufficient if he makes 
his complaint without any just grounds 
and when he acts without due care or 


-caution he comes under this section! 


under section 182, Indian Penal Code, 
there must ‘be positive and constructive ' 
knowledge on his part in order to 
sustain the charge. See Emperor v. 
Ramchandra Yeshwant Adukar (1) 
and Rayan Kutt: v. Emperor (2) 

C was not examined as a xwitnesa 1n the 
magisterial inquiry against Y but it 
does appear from the application dated 
26th April 1922 referred to above that 
the appellant had in view two -boys of 
whom wasin every probability C, whom 
he had referred to as a witness in the 
annexed list. There is no doubt, in my 
mind, that the appellant has been reck- 
less in making unfounded, highly de- 
famatory and false allegations against 
the two young girls which has resulted 
in their annoyance, The accused has 
further attempted to support his reck- 
less allegation in this trial by calling 
several witnesses whose evidence 1s not 
at all convincing and appears to be 
interested. I am however not satisfied 
on the record that it has been conclu- 
sively proved that the appellant knew 
or believed the information to be false: 
It has also not been shown that the 
appellant had astrong motive to make 
this allegation knowing or believing it 
to be false. The refusal of Y to flea 
prosecution against B on the desire of 
the accused to secure the house, even 
if true, weuld not, in my opinion, be 
sufficient to induce the accused to make 
the petition or to insist on a magis- 
terial inquiry, I think on the whole 
he is entitled to the benefit of doubt, 
and I, therefore, set aside the con- 
-viction and sentence and acquit him. : 
The fine, if paid, should be refunded 


to him x 

PBA. Appeal allowed. 
5) 31B 201; 0 Bom. L R, 33; 5 Or. L, J. 105 
42) 20 M. 640, 2 Weir 704. 


Fol. 85] 


BAYA BYA V. MAUNG KYAW SHUN. 


‘RANGOON HIGH COURT. 
Spacta, Second Orvin APPBAL No 41 
oF 1923, ; 


i aul 7, 1924. 
Present;—Mr. Justice Young and . 
+ Mr, Justice Heald. : 
SAYA BYA AND ANOTHER —DEFBNDANTS 
— APPELLANTS 
veraus ‘ 
MAUNG KYAW SHUN—PLAINTIFF 
— RESPONDENT. 
Practice—Counter-clarm—S pecijic 
of contract—Temporary sale 
Though there 18 no provision ielating to 
seni in the omil Procedure Code, fie 
18 no! to prevent a Judge trea a propeily 
stampsd counter-claim as the plantia p mpl 
suit and hearing the two together. 
' The equitable and-discretionary relief of epecific 
- performance eannot be manted wheie the trans- 
action is described as a tempoiary and not asan 
outright, sale. . 
, Becond appeal a t a decree of the 
Divisional Court, Myaungmya, in Civil 
Appeal No. 10 of 1929 
Mr Clark, for the Appellants 
, Mr. Barnabas, for the, Respondent 


performance 


JUDGMENT.—In* this suit the 


plaintiff seeks to recover possession of 
two plots of lands, relying an their 
title The defendants plead that they 
"ere putin possession of the same in 
exchange for the cancellation of a debt of 
Rs. 1,850 and for. the payment of, a 
further, sum of Rs. 50 that it was an 
outright sale, and that ıt would be 
inequitable to eject them. They say 
that the plaintiff promised to give them 
a registered deed 
it, but put them off from timo to time, 
They- accordingly counter-clarmed for 
specific performance of the alleged 
agreement The Trial Court dismissed 
the plaintiff's suit and allowed: the 
defendants’ .counter-c Sint 
The Appellate Court modified the 
decres and ‘allowed the plaintiff to 
recover possession “on payment of 
» Rs. 1,800. ^ 
“The defendauts appeal : 
The respondent urged that the counter- 
claim was a form o 
the Code of 
not lie. 
This is strictly speaking correct, but 
there is nothing to pr»vent a Judge 


treating the counter-claim as the plaint 
dis 48 : 


Civil Procedure and would 
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whenever they wanted . 


suit unknown, to , 


12i 
SUNDARAMMAL V, PRAYAGA"DOBJES VARU. 
in a cross-suit and hearing the two 
togethei if he is so disposed and if’ the 
counter-claim is properly stamped. The 
learned Trial Judge. did 80, exercise his 
option, and heard the two suits together 
and-there is nothing to prevent him from 
adopting this course.  . Ee OE 
With regard to the appeal, it appear- 
ed that the appellants who seek to'have 
their counter-claim allowed and a, decree 
passed for the specific performance of 
the alleged contract to sell the land 
outright, had, themselves put in evidence 
extracts from Register No.1, in which’ 
the transaction was described as a tem- 
porary and not an outright sale and 
did not call the Revenue Surveyor, to, 
explain how such an entry came to'be 
made. i An 


^ 


This alone would prevent: us from . 


granting the appellants the equitable 
and discretionary relief of sp e per- 


formance of an alleged contract of out- 


right sale. 


Appellate Court and dismiss the appeal 
with costs. 


8. D. Appeal dismissed, 


e confirm tlfe decree of the lower 


MADRAS “HIGH COURT. 


Szconp Orvit APPEALS Nos 1130 AND 1131 d 


or 1921. | 
March 27, 1924 
Present —Mr Justice Wallace. 
In 8. A No. 1130 or 1921 
SUNDARAMMAL-—PLAINTIFF No 
— ÁPPRLLANT ~ 
e vergus a 
Sri Mahant PRAYAGA DOSJBE VAR 
AND OTHERS8—DHFENDANTS Nos, 1 AND 2 
AND 4 TO 8 —RBSPONDENTS. 

INS A No. 113Lor 1921 -- 
PACHALLA DORAISWAMI IYENGAR 
AND ANOTUBR—DEFBNDANTS— 

APPBLLANTS 
versus x 
Sri Mahant PRAYAGA DOSJEE VARU 
—PLAINTIFF—RESPONDENT,  ' 
Madras Estates Land Act (I of 19089, a 195—Ront 
sale of holding--Encumbrances, whether opardjive — 


é 


I 498 
a SUNDARAMMALY, PRAYAGA'DOSIER VARU. 
, Decree on mortgage of- occupa: holding—Sub- 
sequent rent sale—Purchase by landlord—Occu- 
pancy rights not dsterminad by legal proceedinga— 
E A ton of mortgage-decree—M , Tights 
0, 2 
Under section 125 of the Madras Estates Land 


Act, under a sale for arrears of rent, the pur- 
chaser takes subject to any encumbrance created 


before the passing af the Act: . 722, col UN 
' Where under a mortgage occupancy rights, 
created before the Madras Estates Land Act, the 


mortgagee obtains a decree, and subsequently the 
lan b the holding to sale under a rent- 
decree, but does not put an end to the occu- 


Te rights of the defuulter by any real ond 
. legal proceedings under his rent sale, and the 


th by the landlord's, rights under the rent gale. 
- [p. 723, cols, 1 & 2] 
Becond appeals against the decrees of 
, the Court of the Subordinate Judge, 
. Ohittoor,in A. S. Nos. 26 and 32 of 1990 
` (A. B. Nos. 132 and 155 of 1919, District 
ourt; Ohittoor), presented against the 
decrees of the Court of the District 
Munsif, Sholinghur, in O. B. Nos. 464 
and 444 of 1918 respectively. 
Mr, K. 85. Chanipakesa Ayyangar, for 
ihe Appellants. 
Mr. T. Kumaraswamiah, for the Re- 
spondents. 


JUDGMENT .—The facts necessary 
‘for the “disposal of this appeal are as 
follows:—OneBellappa Asari was an occu- 
pancy tenant in the Ist defendant's 
estate. Ori 4th May 1901, he mortgaged 
the five items of the plaint property. 
The mortgages sued to recover his money 
and obtained a decree for sale of mort- 
ged -property on 4th June 1912, It 
edad final on 9th January 1913 and 
the property was sold in execution of the 
decree on I5th November 1915. The 
plaintiff purchased all the five 1tems on 
Tth June 1916 from the auction-purchaser 
and got delivery through Court on 31st 
January 1917, In the meantime on 22nd 
‘March 1913 items Nos. 3 and 4 of the 
plant property were sold by the landlord 

' the 1st defendant for the arrears of rent 
on the holding by Sellappa Asari and 
, the Ist defendant alleges that he 
- bought in these properties for eight 
annas and got delivery of them on 25th 
October 1915 and that he sold them 
again to defendants Nos, 2to 8 The 
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question at issue was whether the pleint- 
iffs purchase on the footing of the 
mortgage decree prevails against the 
Ist defendant's purchase jin the rent 
sale, The lower Appellate Court has 
held that the plaintiff's title did not 
prevail against the lat defendant's rent 
sale title, and therefore, dismissed the 
suit and the plaintiff appeals. : 

I cannot see why the plaintiff was not 
given at least a decree for items Nos, 1, 2 
and 5. The Ist defendant puts for- 
ward no claim to items Nos. 1 and 2 nor do 
any of the other defendants; and as 
regards item No. 5, although the Ist 
defendant claims that he bought that 
also in the rent sale, his sale certificates, 
Exhibits I and IL, show that that was 
not so. 

As regards item No. 3, a garden 
with an indigo vatand item No. 4 
nanga, it is not quite easy to say definite- 
ly what field numbers they correspond 
to, but, so far as I can ascertain from the 
documents filed in this case, item No: 4 
seems to correspond to nanja Nos. 200 
and 201, while the gardenin item No. 3 
appears to be described under Nos. 240 
and 244 with an area of 10 acres and. 3 
cents, and the vat appears under Nos. 
240 and 241 with an area of 1 acre and 8 
cents. Ë ; 

Under section 125 of the Madras 
Estates Land Act, under a sale for arrears 
of rent, the purchaser takes subject to 
any encumbrance created before the 
passing of the Act. The encumbrance in 
this case was created in 1901. Prima 
sa then the rent sale is subject to it; 

ut the contesting defendants conten 
that the mortgage was extinguished when 
the decree was passed and that, as lst 
defendent was nota party to the mort- 
E&ge Buit, the decree in it will not bind 
him. The lower Appellate Court has 
accepted both these contentions, but it 
has wholly misunderstood one crucial 
fact in the case, and that is that the 
let defendant never putan end, under 
cover of his rent sale, to the occupancy 
right of the defaulter.. The rent sale 
was on 22nd March 1913. Under Exhibit 
D (1) dated 15th February 1915 the 1st 
defendant had issued a patta for Fasli 
1824 to the defaulter for Nos, 200.and , 

"ES! 


" 
e 
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201.(l acre and 8 cente) and 940 (10 


acres and 3 cente) i. e, forthe whole of 
items Nos. 8 and 4; so that, for this Fash 
the Ist defendant ‘issued pattas to the 
defaulter for all that he ostensibly bought 
in under his rent sale. The patta for 
the previous Fasli 1323 is not filed, but 


there is no presumption that it will be: 


anything different from the, patta for. 
Fasli 1924. Prior to Exhibit bo but 
subsequent to the rent sale, is a 
notice Exhibit D dated 23rd June 1914 
by 1st defendant to the defaulter inform- 
ing m that arrears are due on the 
` indigo vat and that, unless they were 
aid up, the holding would be sold. 
his was the holding already sold for 
arrears of rent on 22nd March 1913 and 
alleged to have been bought in. The 
sale was apparently a sham. ' 
First defendant alleged :a sort of 
delivery through Court on 25th October 


1915 of the-items sold at rent sale on: 


, 22nd March 1918. There is no. docu- 
mentary evidence of this delivery and 
that it was a sham is clear from the facta 
that the sale itself appears to have been 
a sham and that on 2nd May-1916 Ist 
defendant again issued patta for Fasli 

"1326 to the defaulter for Nos. 240 and 
241, area 1 acre and 8 cents, the indigo 

' vat, and followed it up by & similar patta 

' Exhibit D-3 on 25th May 1918 for Fasli 
1327. On 28th January 1917 and 30th 
October 1917 he accepted rent from 
plaintiff for the indigo vat on behalf of 
the registered pattadar, Sellappa Asari, 
i. e., the defaulter (see Exhibits D-4 and 
D-5) Oneven date with Exhibit D-3 is 
Exhibit VI a patta for Fasli 1327 to 
9nd defendant for item No. 3 (garden) 
and No.4. This is the first issue of a 
patta to any one else but the defaulter. 

There is absolutely no evidence that 
the occupancy tenancy of the defaulter 
had ever been terminated by any real and 

' proper legal proceedings on, or before 

_ 15th November 1915 the date of the sale 
in execution of the mortgagedecree. It 
' was in the holding and possession of the 
defaulter and ` was, his property onthe 
date of that sale. . This is the property 
which has passed. to that plaintiff, of 
which he got delivery on $lst January 
1917, and of which Ist defendant never 


x 
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, got delivery. First defendant, therefore; 


could notconvey it to any one else, He 
never enforced ' his rights under the 
eged rent sale and never terminated 
the defaulter’s occupancy right, which 
in consequence of ‘his inaction, passed to 
plaintiff, beyond the reach of lst defend- 
ant; long before the date of patta to 
2nd defendant. It is impossible, there- 
fore, to see how the plaintiff's right on. the 
footing of the Court sale could possibly 
be interfered with by the Ist defend- 
ant's right under his rent sale. The 
ruling in Vemanna Venkatachella Naidu 
v. Ethirajammal (1) relied on by the, 
Subordinate Judge has no application to 
this case since there no patia was issued 
after the sale for arrears of rent and the 
occupancy right of the tenant had 
obviously been terminated by the rent 
gal 


e. 

1 must, therefore, reverse the decree 
of the lower Appellate Court and restore 
that of the District Munsif with costs to 


_ the plaintiff from defendants Nos. 1 and 


2 here and in the Idwer Appellate Court. ` 
Second Appeal No. 1131 of 1921. 
follows the decision in this case and the 
lower Appellate Court's decree must be 
reversed and the suit dismissed with 


costs throughout. 
YNV _ Appeal allowed. 


N, H 
1) 60 Ind. Cas 192, 13 L W. 61; 39 M. L, J. 507; 
(1921) M. W. N. 189; d4 M. 230. , 


RANGOON HIGH COURT. 
OrviL REGULAR No. 186 oF 1923. 
April 28, 1924. 
Present:—Mr. Justice Beasley 
O. R. COWIE & Co.—PrAINTIEFS 


i versus 
E. M. H. PATEL BROTHERS— 
DRPFBNDANTS. , 

Trade mark—Baclusive use of imported article 
with particular trade mark—Infringement. 

An importer who by advertising and pushing 
the sale of goods under a particular mar 
secures & wide populanty for the mark ın rels- 
tion tothe goods sold by him is entitled to the 
protection of the Oourt for that mark in.the 


country of im lon even against the producer” 
of the goode. fp. 725, o0L 2] 2 
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, COCQWIE & CO v. PATEL BROTHERS, 
* Mr. McDonnell, for the Plaintiffs. 

Mr. Leach, for the Defendants. 

JUDGMENT.—This 18 an applica- 
tion.on behalf of the defendants for the 
issue of a commission to Scotland to 

. take the evidence of John O Wright, 
the Managing Director of the Burnbank 
Foundry Company, Limited, Falkirk, 
Scotland, and of the other Directors and 
servants of the same Company, and the 
circumstances upon which this applica- 
tion is based are as follows — 

This is a suit to restrain the defendants 
from importing iron panels bearing 
certain designs which the plaintiffs claim 
to be their trade mark. 

The plaintiffs' case, according to the 
plaint, is thet for over 20 years they 
have adopted the mark ofa horse and 
.of a peacock or two peacocks to dis- 
tinguish their goods, and that they have 
for the past 20 years and upwards ım- 
ported into Burma iron panels bearing 
as their trade-mark the representation of 
a horse and iron spanels bearing the 
representation of one peacock or two 
peacocks, and the plaintiffs accordingly 
claim that they have had the exclusive 


use ofthese marks in Burma for more’ 


than 20 years, that they are used ex- 
clusively by them to denote that the 
panels bearing either one or the other 
of the said marks are ‘their own im- 
portation, and that the marks have ac- 
quired a reputation and gre well known 

. among buyers; the plaintifs claim to be 
entitled to restrain all other persons 
from importing or selhng in Burma 
iron panels under such marks or under 
imitation thereof, and allege that during 
the month of February they for the 
first time became aware that the defend- 
ants were importing iron panels bear- 
ing marks which are an infnngement 
of, and hkely to be confused with the 
plaintiffs marks One of the defendants’ 
marks consists of an exact representation 
of the plaintiffs’ horse mark, aud another 
of the defendants’ marks is a representa- 
-tion of two peacocks on an iron panel, 
and the plaintiffs claim that the use 
by the defendants of these marks on the 
iron panels is an infnugement of the 
plaintiff.’ nights to import and sell iron 
yanels under such trade-marks, 
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The defendants in their written state- 
ment admit having imported the iron 

anels, with the designs complained of 
Du deny that such representations have 
been used or understood as an indica- 
tion that the goods of such designs were 
the goods of, or-imported by, the plaint- 
iffs, and they deny that such represen- 
tations are trade-marks, and sey that 
if there is any proprietary right in any 
of such representations which they 
deny, they beleve that such rights are 
vested in the manufacturers of the goods 
displaying them, and they say that they 
have imported (as they lewfully might) 
cast-iron panels from England, the 
design of which: is-one of the stock 
designs of the manufacturers in Eng- 
land and is &unilar to the designs on 
iron panels imported by the plaintiffs, 
and ıt is, therefore, upon the latter issue 
that they desire the evidence to be taken 
on commission. 7 - 

In the affidavit of Esoof Mahomed 
Hoosain Patel, a partner of the, defend- 
ant Arm, ıt is stated in support of this, 
application thet the panels imported by 
the defendants mie manufactured by the 
Burnbank Foundry Company, :Limited, 
of Falkirk, Scotland, and that the defend- 
ants contend that if there are, any 
proprietary rights in the said designs, 
Buch rights are vested in the ,manu- 
facturers, and’ it 18 stated that it. is 
essential for the defendant's case that the 
evidence sought to be taken on commis- 
sion should be taken g , 

In opposition to this application the 
plaintiffs contend that such evidence as 
1s sought to be taken on, commission 
is wholly irrelevant, because, even aB- 
suming the statements in the written 
statement and in the affidavit in support 
of this application to be correct, it 
would be no defence to the suit, be- 
cause an importer of an article can 
claim a mark even in opposition to ite 
manufacturer, and the plaintiffs claim 
that they have used this mark in Burma 
and, have acquired a, reputation here 
for the mark by using it for a period 
longer then any other importer or .its 
manufacturer-has If, it is sought by 
the defendants to prove that the mark 
had acquired a reputation here before 
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the use of it. by the plaintiffs, the plaint- 
ifis say that this fact can only be 
proved by local evidepce, and not by the 
evidence of the manufacturers in Scot- 
land. In support ofthe pdeintifis' con- 
tention, I was referred to.somé author- 
ities, and the first of ‘them which, 
in my view, I ought to consider, 18 
Ebrahim Currm v. Essa Abbu Sart 
(1). The facts and the contentions in 
that case were that the plaintiff claimed 
to have been for many years the sole 
importer into Bombay -and Madras 
„of umbrellas bearing certain trade- 
mark. .The defendant had recently 
commenced importing and selling in 
Madras umbrellas which the plaintiff 
contended bore a trade-mark so' similar 
as to be calculated to deceive purchasers 
so as to induce them to buy the defend- 
ants umbrellas- under -the belief that 
they were buying plaintiffs The de- 
fendant denied-that the plaintiff had 
been the sole importer of umbrellas 
bearing the trade-mark in question, or 
that he was the owner or entitled to the 
exclusive use of that trade-mark, or that 
umbrellas bearing that trade-mark had 
come to be known as umbrellas unport- 
ed and sold by the plaintiff alone - It 
was contended that the trade-mark be- 
longed to and had since 1884 been used 
by a Gasko firm which manufactured 
the umbre 

defendant through another firm. For the 
purpose of the case it was assumed 
that the trademark in question had 
been used by the Glasgow firm before it 


les and supplied them to the' 
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whether the allegation made by the ° 
defendant that thestag trade-mark usedon 
umbrellas is the trade-mark of McIntosh 
Ferguson & Company, who carry on 
business in Glasgow, is relevant by 
way of defence to this suit: For the 
purpose of the argument it must be 
taken that the stag mark was used by the 
Glasgow firm before it was used’ by the 
plaintiff in India .and that it was never 
used by. that firm in this country before 
the plaintiff had begun to use it in his 
trade, and- on this assumption itis con- . 
tended. that since the trade-mark origin- 
ally belonged to McIntosh and Fer- 
guson it cannot be lawfully used or 
claimed by the plaintiff notwithstanding 
that the Scotch firm have never used 
the mark in India or imported umbrellas 
"bearing it into this country In my 


opinion this contention 18 not sound and 


the prior use ın Scotland would not 
justify the Scotch firm and the defend- 
ant in saying that the plaintiffs user 
of the trade-mark is illegal or otherwise . 
than an exclusive user." And he con- 


_cludes his judgment with the following 


‘was used by the plaintiffin India, and . 


- that it had never been used by the 
Glasgow firm in. India before the plaintiff 
so usod. ıt The contention of the defend- 
ant was that, inasmuch as the trade- 
mark had originally belonged to the 


Glasgow firm.. it should not be lawfully, 


used or claimed hy,the plaintiff not- 


withstanding that the Glasgow firm had, 


never, used 
bearin 
ever, that the defendante contention 
was not sound Mr Justice’ Shephard 
in the course of his judgment says 
"The question I have to determine 19 


it or imported, umbrellas 


(1) 24 M. 163, 


it into Indi& It was held, how-, 


- Bir Basil Scott, C. J, states 


words —“The protection which tho law 
affords to tradera using: a trade-mark in 
this country would be seriously dimi- 
nished if immunity from action were 
secured to rival traders, who, having 
brought goods into the market. with 
the same mark, were able to prove that 
in - some other quarter of the globe some 
other trader had been in the habit of 
using ihe mark for a period longer than 
that alleged by the plaintiff"  - 

The next case is the West End Watch 
Company y Berna Watch Company (2), in 
which in the course of his judgment 
“The im- 


‘porter, who by advertising and pushing 


the sale of goods under a particular: 
mark. secures a wide popularity for the 
mark in relation to the goods sold hy 
him, is entitled to the protection of the 
Court for that mark in the country of 
importation even against the producer of 
the goods.” This has been recognised 
by this Court in the unreported case of 
Damodér Ruttonsey v. Hormasyi Adarjt 


(2) 10 Ind; Cas, 805; 35 B 425; 13 Bom: L. R, 213. 


$ 


. Bons named Bovet, 


' from, Madame Bovet, 
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and by the Madras High Court in Lavergne 
v. Hooper (3)." 

In 13 Oaleutta Weekly Notes, at page 
82, is the report of an appeal from the Sup- 
reme Court of Hongkong to His Majesty 
in Council, namely, Ullaman d Co. v. 
Cesar Leuba (4) in which, inter alia, it 
was held by the Privy Council that an 
action for breach of trade-mark does not 
le at the instance of the manufacturer 
who supplies articles when another firm 
carries on the actual business with the 
articles supplied Lord Robertson in 
delivering the judgment of the Court 
says: "The action is for breach of 
trade-mark in Hongkong, and the trade- 
marks founded on originated with per- 
and were used by 
them in their business. at Hongkong as 
dealers in watches That Hongkong 
business of selling watches to the public 
belongs now not to the respondents but 
toa certain Madame Bovet, and the re 
lation in which the respondents stand 
to Madame Bovet «s simply that of 
manufacturers to a customer Accord- 
ingly, the only watches which they sell 
at Hongkong they sell to Madame Bovet, 
and with those sales to her their busi- 
ness in Hongkong begins and ends. It 
results that the only person who could 
be deceived, so far as they are concerned, 
is Madame Bovet, and that it is not 
their case at all Their case consists in 
ignormg the contractual relation (of 
manufacturers to dealer) by which they 
are cennected with, and ara separated 

and identifying 
themselves with the trade which belongs 
to her and with which, by family as 
well as by business interest, they are 
Monge um M ici he“ states: 
"It was in the end courageously main- 
tained for the respondents that they, 
in their quality of manufacturers, had 


: gufficient interest to sue on the action. 


` Qiu 149, 3 Ind Deo, (xN. 8) 104. 


No authority supports this contention 
and it is neainst principle. Itis quite 
true that the respondents are interested 
in the success of Madame Bovet's busi- 
ness, but this can never put them in her 
shoes in vindicating her rights against 
wrong-doers."' 


4 Ind. Gis, 318, 13 0. W, N. 82 (P. 0), 
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This last mentioned case seems tome . 
to be an authority directly confirmatory ' 
of the law as stated in the other two 
cases already referred to, forit decides 
that the manufacturers cannot themselves 
sue when the dealer complains of an in- , 
fringement abroad of the mark that the, 
dealer has been in the habit of using. 
This must mean-that as against every 
one including the manufacturers them- 
selves, the dealer abroad has a right to 
claim, the mark used by him in that 
country and the remedies for its in- 
fringement. In my view, therefore, the 
question of whether the manufacturers 
in Scotland have or have not used the 
trade-mark in Scotland or in England 
or elsewhere than in Burma can have - 
no bearing whatever upon this case, On 
this part of the defendants’ case the : 
only question can be whether the manu- 
facturera themselves used this trade- 
mark in Burma before the plaintiffs had 
begun to use it in their trade (an allega- 
tiou which does not appear to be made 
by the defendants in their written state- 
ment) or whether the defendants them- . 
selves have done so. These questions 
seem to me to be the questions to be 
settled solely by local evidence. Even 
in the absence of jthe before-mentioned 
decision of the Privy Council in Hong- 
kong case, I should be in complete 
agreement with the statements as to the - 
law made by Mr. Justice Shephard in 
Ebrahim Currim v. Essa Abbu Sait (1) 
and Bir Basil Scott, O. J., in the West 
End Watch Company v. Berna Watch 
Company (2) But as it is, there is this 
decision of the Privy Council which 
is, of course, binding on this Oourt - 
and which further strengthens the 
decisions of the” Madras and -the 
Bombay High. Courts already referred 
to. I must accordingly ' dismiss this 
application with coste—Advocate’s fee 
two gold mohurs. 
+8, D. Application dismissed, 


D 


* fulfillment of 


` 
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PANDURÁNG V. JAIRAMDAS, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Orv Revision No. 188-8 oF-1923. ' ' 
April 23, 1924. 
Present:—Mr. Kinkhede, A. J. O. 
PANDURANG—PLaAINTIFF~-APPLIOANT 


versus 
JAIRAMDAS—Darenpant—Non- 


+ x xi APPLIGANT. ; 
‘aster and servant—Neglect of duty—Incom; 

tence—Dismissal without notice ' i 

Jtis open to a master, before the. expiry of 
the full term of ssrvice and without serving any 
notice beforehand, to dispensa with the services 
of a skilled servant employed for a particnlar 
work, on the ground thet he found lim unfit for 
t. [p. 727, col 2] 


There is no difference in principle between a 
dismissal for incompetensy oi for negligence or 
ia te dee There 18 np fred rule ok law era 

e of misconduct which jus 
a dismissal Of course there may be misconduct 
in a servant which will not jus the deter- 
mination of the contract of service by one of the 
parties to itagamnst the will of the othe: On 
the other misconduct incongistent with the 
express or ımphed conditions of 
service will Fase feces Similarly even a 
single act o œ may, m some circum- 
stancon, juaity a amissa] In both cases the ques- 
one of fact and degres depending on the 

circumstances of each particular case [p 728, 


2, ‘ ` 

Where a skilled labourer, artisan or artist is 
employed there 18 on his partan implied waranty 
that he isof sYil reasonably competent to the 
task he undertakes—"Spondes peritram artw". [p 


729 col 1] ; 

Harmer v Cornelius, (1855) 116 R R 051, 50- 
Pela 28L J O P 85, 4Jur (N 8) 1110, 
6 W. R 749, 141 E R 94, relied on 

If & master can show that he has a good 
cause for dismissing his servant, he may dismiss 
him notwithstanding that the contract or agree- 
ment between them is fora fixed panod, and it 
is not necessary for him to go through the form 
of for ths canoelment of the engagement [p. 
T39, col 2] ; 

Revision against the deereeof the Judge, 
Small Cause Court, Amraoti, in Oivil 
Suit No. 1485 of 1923, dated the,31st 
August 1923. 

Mr. R. R. Jaiwant, for the Applicant. 

Mr. A. V. Khare, for the Non-Appli- 


cant. — Se 
ORDER.—The plaintiff was employ- 


ed by defendant: as a Manager and: 


Engineer for his Ginning and Pressing 
Factory for a period ofone year com- 
mencing from 29th October 1922 on a 
salary of Rs. 8ül-for the year {He worked 
#017 months and got payment for that 
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period. ‘His services were dispensed with 
with effect from lst June 1923, Being 


-thus thrown out of employment before 


the expiry of the one year's period and 
without any reasonable notice he claims 
compensation from the defendant" for 
his wrongful dismissal without notice 
and assesses such compensation at the 
loss of the remaining five months’ salary, 
which come to Rs. 331-8-0. He also 
claims Rs. ‘6-100 on account of interest 
thereon at 2 per cent. per mensem, The 
suit was instituted on llth July 1923 
thatis before the expiry of the one’ year's 

eriod counted from 29th October 1922. 
The defendant pleaded that the plaintiff 
was found unfit for the discharge of 
his duties as Manager and Engineer 
and that he had, therefore, to he dismiss- 
ed from service without notice The 


Court of Small Causes held on the: evi-.' 


dence that plaintiff was not entitled to 
claim any salary for the period sub- 
sequent to Ist June 1923. It came to 


tha conclusion that plaintiff was negli- i 


gent in the disclrarge of .his duties as 
Manager and Engineer and that the 
defendant was parfectly. justified in dis- 
missing him from service. In this view 
of the case the plaintiff's claim was 
dismissed with costs. He, therefore, comes 
up in revision to this Court, andurgea 
that the claim ought to have been de- 
creed as the defendant was guilty of 
‘breach of the contract of the service and 


one year. 


‘was bound to pay forthe full period of |: 


The point for consideration is, is it i 


open to a master, before the expiry 
of the full term of service and without 


serving any notice beforehand, to dis- 


pense with the services of a skilled ger- 
vantemployed for a particular work, on 
the ground that he found him unfit for it? 

Before me exception is taken to the 
findings of the lower Court, and it is 
urged that they as'alao the evidence on 
which they are based, are nob warrant- 
ed by the pleadings; the defendant's 
plea was one of tness for the work 
while the evidence adduced was of 
neglect of duty 1 
plaintife' part. It is argued on the 
gtrength of Munzhershaw Bizonji v The 


New Diurmsey Spinning and Weaving ; 


and not of unfitness on | 
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Co. (1) that the proof of neglect of duty 
m be confined to the specific acta of 
negligence pleaded, and that proof of 
negligence oughtnot to have been allow- 
ed-to be given to support a general or 
vague plea of unfitness, It is pointed 
out that unfitness or incompetency is 
& disqualification which could not be 
Said to have been brought home to the 
plaintiff by merely offering to prove 
negligence, which was never pleaded 
The distinction is no doubt very fine. 
but I think the objection on the ground 


. of improper proof appears to have been 


taken at the singe of trial’ It would, no 
doubt, have been very desirable for the 
lowei Oourtto have asked the defendant 
to amplify his plea of unfituess or in- 
competency by specifying the instances 
inm which he found him unfit It is 
just possible that the unfitness may he 
due equally to his want of qualifications 
. necessary for the due discharge of his 
duties: as a Manager and Engineer, as to 
his D of such duty or it may be due 
to both, .7 


Under the English Law, if a servant 


$ willfully disobeys, or habitually neglects 


" 


LG 


. the lawful commands of his master, is 
bue. incompetent, absents himself 
om .service, is guilty of gross miscon- 
duet, or otherwise acts in a manner 
incompatible with the due and faithful 
aischarge of his duty, he may be dis- 
missed by the master without notice or 
compensation If a servant's Wage is 
payable at fixed periods, the servant 
is not entitled to payment of any por- 
tiom of an instalment, which has not 
become due at the time of dismissal. As 
regards the objection ‘based on the 
absence of notice it is.sufficient to say 
that the plamtiff has neither alleged nor 
proved that any stipulation as to nctice 
existed in -the terms of his engagement, 


dvor that there was any custom requiring 


i 
Lun 


gueh notice. 


ach ce. In an action of wrongful 
dismissal it is 


a sufficient defence it the 


' - master. can show that a good ground 


5 


for ‘dismissal did at the time of such 
dismissal exist, even though the master 
may have alleged another ground of 
dismissal, or may: have been unaware 


aE 4* B. 976, 5 Ind, Jur, 482, 2 Ind, Dec, (x, 8) 
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that such ground of dismissal existed. 
Jenks Digest of English Civil Law, 
paragraphs 473 and 476,and cases cited 
in Halsbury's Laws of Eflgland, Volume 
XX, paragraphs 185-198, and 214-218 It 
could be safely laid down that there is 
no difference in principle between a 
dismissal for incompetency or for negli- 
gence oi misconduct. There is no fixed 
rule of law defining the degree of mis- 
conduct which will justify a dismissal. 
Of course there may be misconduct in 
a servant which will not justify the 
determination of the contract of service 
by’ one of the parties to it against the 
will of the other. On the other hand, 
misconduct inconsistent with the fulfil- 
ment of the express or implied condi- 
tions of service will justify dismissal. 
Similarly even a single act of negligence 
may, in some circumstances, justify a 
dismissal - In both the question’ is 
one of fact and degree depending on 
the circumstances of each particular case. 
In Baster v London & County Printing 
Works (2) it was held that the master 
was justified in dismissing a servant 
for his neglectful management of a 
printing press on one occasion by which 
serious damage was caused to “the 
machine What circumatances will put 
a servant into the position ofnot being 


-able to perform’ in &'due manner his 


duties, or of not being able to perform 
his duty in a faithful manner:it is 
impossible to enumerate In an action 
by the acting manager of a Covent 
Garden Theatre for wrongful dismissal 
from his situation to which amon gst 
other pleas the defendant pleaded that 
the plaintiffs conduct was calculated to 
prejudice the interest of the Theatre 

aughan, J., said “It is a question of 
fact whether the plaintiff was so con- 
ducting himself as that it would have 
been injurious to the interest of the 
theatre to have kept him. If he war, 
I should have no difficulty in saying thet 
it would be good ground for dismissal " 
Laey v Osbaldiston (3) quoted in Smith's 
Law of Master and Servant, 7th Edition 


(2) (1899) 1 Q B 901; 68L J Q B 622, 63J 
P 430; 47 W.R 639, 80L, T 757, 1T LR, 
3 


(3) (1837) 8 Car. & P. 80, 


. Vol. 89] 
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ab page 79 Pollock, O. B, in Lomas v.. 
-is a breach of legal. duty and, there- 


Arding (4) said : “Suppose the plaintiff 
had conducted himself on. all. occasions 
in a negligent and Phzy spirit, there may 
be insuperable difficulty in a legal de- 
finition of the, plaintiffs conduct, and 
yet thedefendant would be justified in 
discharging him- from his service. It 
would be a question of evidence.” 

As regards the servant’s incompetency 
the question is similarly one of fact. 
Where a skilled labourer, artizan or 
artist is employed there 18 on his part 
an implied warranty thet he 1s of skill 
reasonably competent to the task he 
undertakes—" Spondes peritiam arti" 
Harmer v. Cornelius (5), : 

In. the case before us the defendant 
had. engaged plaintiff to manage a 
Ginning and Pressing Factory, as its 
Manager and Engineer Supposing that 
the skill and competency of plaintift arc 
tested by the employment and he 18 
found to be utterly incompetent, is the 
employei bound, nevertheless, to go on 
employing him to the end of the term 
for which he 18 engaged, notwithstand- 
ing his incompetency? It seems very 
unreasonable that an employer should 
be compelled to go on empling the 
man who having represented himself 
to he incompetent turns out to be incom- 
»etent. Suppose an Engineer 1s retained 
Ds a Railway Oompany to 
‘xpress train for a yearand is found 


to be utterly unskilful or incompetent to- 


drive or regulate the Locomotive, are 
the Railway Company still bound under 


pain of an action to entrust the lives- 


of thousands to his dangerous and 
demonstrated incapacity? Similarly where 
a clerk 1s retained fora year to keepa 
merchant's books, and it turns out that 
he is ignorant not only of book keep- 
ing but of Arithmetic, is the merchant 
hound to continue.him in his employ- 
ment? Misconduct in a servant 15 
according to every day's experience a 
justiGcation of a discharge 
to afford the requisite skill which had 


(4) (1855) 10. Exch 7H, 136E R 636, ALI 
Ex 80,102 R R 799 


(5) (1858) 116R R 654, 50 B (x s) 230, 
BL J O P 86,4 Jur (5.5)1110, 6 W R, 748, 
141 B, R, 94. dax 


"Bays 


drive an’ 


The failure- 
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been expressly or impliedly ~ promised - 


fore, misconduct herule:of the Civil 
law, .“Impertha adnumeratur” applies. 
So in pam v. Arnott (8) Lord’ 
Ellenborough, speaking of'a servant 
who.had refused to perform his duty ' 
“The master is not bound to'keep 
him on as a burdensome and’ useless 
servant’ to the,end of the year”  Andit ' 
appears that there 1s no material difer- - 
ence between a: servant who will not 


„and a servant who cannot’ perform: the 


duty for which he was hired (Smith's 
Law of Master and Servant, 7th Edition, 
page 83) ^^, 

It will thus' be seen that if the master 
discovers in the course: of the employ- 
ment that his servant is either.incompe-' 
tent and, therefore, cannot perform mnm 
duty, or does not or will not perform and 


thus neglects to discharge his duty, with | 
‘that degree of skilland tact of manage- 


ment which is ordinarily expected ofa 
servant skilled in the branch for which 
he is employed, it ought to be a sufficient 
justification to support a dismissal of the 
servant without notice even before the 
end ofthe term. The Trial Judge who 
heard the witnesses including the plaint- 
iff and the defendant's agent, has held 
that ‘the ee neglectful of his 
duty, and that there was ample justifica- 
tion for the défendant his master to 
dismiss him for that reason. This find- 
ing is supported by: the evidence on 
récord and is.a good finding on a ques- 
tion of fact In Issur Chunder, Mookherjee 
y. Puddo Lochun. Goopta (T) it was held 
that ‘if the master can show that he has 
a good. causs for dismissing his servant, 
he may dismiss him notwithstanding that 
the contract or agreement between them 


‘igs fora fixed period, and.that it was not 


necessary for him to go through the form 
of suing for the cancelment of the engnge- 
ment. The defendant has established to 
tho satisfaction of the Trial Judge that 


.he had ample justification for dismissing 


th» plaintiff without notice.and before 
the expiry of the full term One need 


‘only read plaintiff's own deposition to 


be convinced of his incompeteney or 


dl (1817) 2 Stark 250, 19 R. R. 715, t 
f$ WOR. 16 Mis. - 
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neglect of.duty, or failure to perform his 
duty with that degree of skill and tact 
of management which is ‘to be ordinarily 
expected of Manager and Engineer ofa 
Gunning and Pressing Factory. Judging 
the facta of this case in the light of the 
decided cases I hold that there was 
enough material before the Trial Court 
to show that the plaintiff did not dis- 
charge his duties as Manager and Engi- 
neer as satisfactorily as he ought to have 
done and that he was rightly dismissed 
without notice before the expiry of the 
term ofone year. It would not serve 
any useful purpose for me to enter into 
any detailed discussion as to how far 
each of the acts or omissions or failures 
proved in the case supports the charge 
of unfitness which covers incompetency, 
negligence or even misconduct on plaint- 
iffa part. It is sufficient to say that on 
the evidence before it, it was open to 
the Trial Court to come to the conclusion 
to which it did come, and that I do not 
ses any good reason to interfere with the 
decision which appears to meto be in 
accordance with law. 

The suit was rightly dismissed by the 
Small Cause Court Judge and conse- 
quently I reject this petition of revision 
vith costs. The costs in the Court 
below will be paid hs already ordered. 

N. H. Revision rejected. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Burr No. 300 or 1919, 
December 13, 1920 
Present: —Mr. Kemp, A.J, C. 
Mzssgs, KODUMAL KALUMATL— 
PLAINTIFFS 
vETSUs ' 
Tre KARACHI BANK Lrp.— 
E DEFBNDANTS. 

Negotiable Instruments Act (XXVI of 1881) 
a. 9, b8—Forgad endorsement of snstrument, effect 
of—Holder, whether holder ın due course— an 
(IX of 1872), 
of, through broker— 

with Bank by forged endorse- 
ment—Pledge, validity of —Conversion 

A. forged endolaament of an instrument is‘ a 
nulhty and conveys no title to endorsee It is ag 
much a nullity as a cheque or a forged 
hundi, provided there has no negligence on 
the part of the true owner in allowing the ingiro-. 
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ment to come into the hands of ‘the forger. A 
holder under a for, endorsement is not a holder 
in due course [p 731, col 2, p 782, col 1] 

Banku Behart Sikdar v. Secretary of iw gor 
India «m Council, 1 Ind (as 929, 36 O 239, - 
Jar Narın v Mahbub Bakhsh, 28 A 498.3 A LJ. 
203, A W N (1906) 77, Hunsra) Purmanand, v. 
‘Ruttony Maln, 24 B. 65, 1 Bom R 7M, 18 Ind. 
Deo (x. 8) 581, Chandra Kali Dabee v E. P. Ohap- 

32 0 799,90 W. N. 443, followed 

a share and insurance broker purchases 
War Bonds for a customer, but pledges them to 
secure a personal loan after forgmg endorsements 
im his own favour, the true 
he said to be guilty of n 
upon the statement of the forger to the effect 
that the instrumenta are not ready for 
issue, and tekca prompt measures to the 
fraud and recover the instruments when he comes 
to know of the forgery [p. 732, cal 1] 

Poesession of War by & share and insurance 
broker which come to him in the course of 
business for handing them over to a custamer and 
which he pledges to a Bank for hus personal loan 
after forging endorsements in his favour, 18 not 
such juridical poeseasion as will under section 178, 
Contract Act, give the Bank any title to the bonds 
us against the customer. In such a case, the Bank 
cannot hold the bonds aguinst the true owner, and 
the Bank by accepting them as security for the 
advance and by resisting the demand of the true 
owner, 18 guilty of conversion. [p. 732, coL 2] 

Mr. Srikrishandas Harbhagwandas 
Lila, for the Plaintiffs, 

Mr. E. Castellino, for the Defendants. 

JUDGMENT.—The main point in 
this suit is as to the effect ofa forged 
endorsement. The faeta of the case are - 
connected with the exploits of O. S. Advani 


‘who absconded from Karachi on 2nd 


December 1918. Advani was . formerly 
the Manager of the Central Bank and 
at the time when the incidents in 
question arose he had left the Bank 
and was carrying on the business.ofa 
share and insurance broker. In 1918 he 
was in the course of his business 
engaged in obtaining subscribers to the 5 
per cent War loan re-payable in 1918, 
Some of these facta are controverted but 
lhold them proved by the evidence and 
dó not propose to set out my reasons for 
80 holding at length. 

Plaintiffs are Indian merchants trad- 
ing in this town and defendant Bank 
has its principal office here. On 14th 
August 1918 plaintiffs paid Advani 
Rs. 2,500 for the purchase of War 
Bonds. There was a shortage of War 


‘bonds here for the number and amount 


desired by the plaintifs. - The Bank of 


Toi. 82) 


Bombay, therefore, had to Bend to Bombay’ 
for them and they were not finally 
issued to Advanj who had made applica- 
tion for'them until about. 23rd October 
1918. The bonds were payable to order 
and were endorsed over by thé .Bank 
of Bombay to plaintiffs. They were two 
Bonds for Rs. 1,000 each Nos. G 022232 
and G 022233 and one for Rs. 500 
No. F 008712: It is with the two former 


we are concerned. 


On 23rd October 1918 i.e. -at or about‘ 


the time he received the Bonds from 
ihe Bank of Bombay, Advani ledged 
them with two Banks the two for Be. 1,000 
each with the defendant Bank along 
with other Bonds of the face value of 
Rs. 10,000 to cover a Ioan to himself 
on them of Rs. 9,000 and the 3rd’ for 
Rs. 500 to the Punjab Bank : The two 
Bonds in suit were transferred to the 
defendant Bank by an endorsement 
which plaintiffs alleged to have been forg- 
ed, viz, "pay to 0. S, Advani, Kodumal 
Kalumal" and by Advani's own endorse- 
ment in favour of the defendant Bank. 
The Bond for 500 was handed over to the 
Punjab Bank without endorsement and 
| on Advani's insolvency and disappearance 
from Karachi was after some corres- 
pondence, handed by that Bank to the 
Official Receiver. of Advani's estate 
without demur. ' On 2nd Deceniber 1818 
Advani absconded. On 29th January 
1918 plaintiffs after inquiries elsewhere 
intimated the defendant Bank that 
Advani had no authority to pledge the 
two Bonds in suit with the Bank and 
claimed their return.” No trace of Advani 


has been obtained and there is evidence- 


of frauds practised by him on other 
clients of his and his disappearance 
from Karachi when criminal warrants 
were ont against him lends further 
strong colour to the allegation that he 
has absconded to escape criminal 
, liability for his actions. 

Before dealing with the legal aspect of 
the case I deem it necessary to decide one 
point that has been raised by the defend- 
ant Bank in this case. The defendants 
say that plaintiffs authorised Advani 
to pledge these: Bonds in suit Ihave 
not the slightest doubt in deciding that 
point in 
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vour of the plaintiffs, That 
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Advani had no authority to pledge the : 
Bonds is clear from the fact that Advani 
absconded which he would be 
unlikely to do if he had authority from ' 
the' plaintiffs to effect this pledge and 
by-the oral and documentary evidence 
produced by plaintiffs showing that they 
did not authorise the pledge and that 
from a pecuniary point of view there 
WAS no reason why they should then 
'desire to reise money. They have, 
pied their cash book and Bank pass 
ks showing they had large cash 
eptember and October 
1918 They also swear they had in 
‘addition Rs, 10,000 worth of War Bonds 
which = did not pledge to raise 
money. I believe plaintiffs evidence on- 
this point and I further believe the. 
endorsements on the two War Bonds in 
favour of Advani to be forged. The - 
plaintiffa' specimen Bank ai ature shows . 
they write their name “Kodoomal Kaloo- 
nal" (Exhibit 18)- whilst the endorse- 


ment spells themame “Kodumal Kaloo- 
mal". oreover, if plaintiffs wrote or ` 
signed the endorsement in Advani's , 


favour on the two Bonds in suit why 
did they. not also do so with regard to 
the 3rd Bond for Rs. 500? Moreover two 
the only member of plaintiff's firm who 
can sign in English is Pursram who 
only received a power-of-attorney from 
the plaintiffs’ firm on 16th August 1919 
(Exhibit 19). ' I think it is unnecessary to 
discuss the evidence on this point further. 
T have no doubt and I, therefore, hold that 
the endorsements on the two War Bonda 
in suit in favour of Advani were forged 
by him. ; 
Under the circumstances, it becomes 
necessary to consider the legal position. 
These Bonds are transferable by endorse- 
ment being payable to order. ‘J bare- ` 
held the endorsements to be for ed, 
Now a forged endorsement isa nullity ` 
and conveys no title to the endorsee, , 
In my opinion,,it is as much a nulli 
BB a SENEC cheque or a forged hundi 
provided there has been no negligence 
on the part of the true owner in allow- 
ing the instrument to come into the 
hands of the forger. I am prepared to 
follow the reasoning adopted i the , 
decisiona in Banku- Behari Sikdar v. 


4 
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Secretary of State for India in Council 
(1), Jav Naran v Mahbub Bakhsh (2) 
and Hunsraj Purmanand v Ruttonjt 
Malji (3), in- preference to the “obiter 
dicta” of Stephen, J.,in Chandra Kali 
Dabee v. E P Chapman (4) A holder 
under such a forged endorsement is 
in due course The 
defendant Bank, therefore, can acquire 
no title under the forged endorsement 

Nor do I consider that there was any 
negligence on the plaintiffs’ part nor 
any estoppel nor any adoption by them 
of the endorsements. I believe plaintiffs 
when they say Advani put them off 
from time to time by saying the Bonds 
were not ready for issueand I think 
they were not negligent in relying on 
such' statements and that when they 
discovered the truth they took prompt 
measures to notify the fraud and recover 
the Bonds. I hold this proved on the 
oral evidence and the correspondence 
which I do not think is necessary 
to discuss‘at length. Apparently, the 
Official Receiver has recdgnised plaint- 
ifs claim to the Bond for Rs 500 
because he has handed it over to plaint- 
iffe without demur and although there 
is.no endorsement at all on that Bond 
his action and that of the Punjab 
Bank shows that neither of them gup- 
ported any claim to that Bond based 
on the.assertion of a right under any 
lien which the Punjab Bank might 
ogsess from the pledge of an unendoised 
Bond payable to order es security for 
an advance T 

Now a Bank takes a risk ım accept- 
ing as, security for an advance a negoti- 
able security payable to order because 
it may always be met with a claim by 
the tiue owner ihat the endorsement ig 
forged If it could be pleaded against 
the owner that ''malgre" the forged 
endorsement the transaction between the 
forger and, the Bank ve the latter 
an equitable hen on the secunty, the 
answer to that, to my mind, would be 
that Advani was ,entrusted with the 


(1) lInd Cas 929, 30 O 239 . 
E 28 A 428,3 A L J 203, A W N (1908)77 
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War Bonds in this case ‘for a specific 
purpose and not as a mercantile agent 
for sale. -I do not think he had the 
juridical possession requited by section 


‘178 of the Contract Act as to which 


there is a long current of authority end- 
ing with the case of Nandlal Thakersey 
v. The Bank of Bombay (5) in the 
Bombay High Court. , 

In my opinion, the Bank by dealing 
with these War Bonds in the way they 
have done and purporting to accept 
them as security for an advance to 
Advani and resisting the plaintiffs 
demand to them are guilty of conversion 
of the Bonds. ' i 

I answer the issues :— 

1) Yes 
2) Yes 
3) Negative - 

R In the plaintiffs 

5) They were forged endorsements and 
Advani was the forger They are a 
nullity and convey no title to the Bank 

(8) Advani purported to pledge the 
Bonds by forged endorsements for an 
advance to himself He had no such 


possession as would under section 178, 


Contract Act, give the Bank any title 
to the Bonds as against the plaintiffs. 


The Bank took the Bonds without 
notice, that the endorsements were 
forged. ' 


" Bee my answer to issue (6) , 
` (8) Bank cannot hold the Bonds against 
the plaintiff and are guilty of conver- 
8ion. 

d Yes l 

10) Decree as prayed for in the, 


„plaint with costs and in the event of the 


War Bonds not being returned to the 
gu with interest on -Rs 2,000-0-0 
rom sult to payment, 

N H. . Suit decreed, 


D 


(5) 5Ind Cas 457, 19 Bom, L, R 316 
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MADRAS-HIGH COURT. 

. Civir, Revigion PariTION. No, 870 
or 1922 
November 9, 1023. 

Present :-—Mr. Justice Krishnan 

SRINIVASA AYYANGAR AND 
ANOTHER— RESPONDENTS Nos. 2 AND 3 , 

—PETITIOKERR 


versus 
‘ANNATHANAM AYYAR AND 
ANOTHBR—PETITIONER AND RESPONDENT 
“No. 1—Orposirs Party 

Charitable and Religious Trusts Act (XIV of 
1920), ss 3, 5— Temple trust—Administration appli- 
eton by worshipper —Some only of trustees made 
parties—Order,” whether binding on remaining 

trustees " 
In an application’ by a worshipper, under 
section 3 of the’Charitable and Religious Tiusts 
Act, m r t of the administration of a temple 
trust, ium ia managed by the vote of the 
of the irent all the tiustees must 
e parties, and where some only of the 
trustees are made parties, an order passed on the 
"applieatian 18 not binding on the remaining trustees 
‘Petition, under section 115 of Act V 
of 1908 and section 107 of the Government 
of India'Aet, praying the High Court to 
revise an order, dated the 5th September 

1922 of the District Court of Trichin 


poly, in O. P. No. 12 of 1922. ; : 


Messrs. T R Ramachandra [yer and 
N. A. Krishna Iyer, for the Petitioners. ' 

Mr. T. V. Ramanada Iyer, for the 
Opposite Party. aa 

» JUDGMENT .—This is a revision 
petition under. sections 115, Civil Pro- 
cedure Code and 107 of the Government 
of India Act, against an order passed by 
the District.Judge of Trichinopoly on 
an application made by one worshipper 
in a temple called Gunaseelam in the 
Trichinopoly District under the Oharit- 
able and Religious Trusts Act XIV of 
1920. The application was made under 
section 3 of the Act to direct the trustees 
of the temple to furnish the petitioner 
through the Court with particulars of 
the value and condition of the jewels, 
vessels, and other-articles belonging to 
the deity, to direct the accounts of the 
. temple for the last three years to be ex- 
amined and audited, to order the respond- 
ents to produce all documents relating 
to the temple and ifs properties and to 
: appoint a Commissioner to take the keys 
" and prepare an inventory of allthe jewels, 


majorit; 
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vessels and other articles, belonging to 
the deity’ To this application there 
were only tbree respondents added, and 
it. was stated in the petition that the 
respondents were the chief archakas of 
the temple. It would appear, however, 
that there are 21 archakas of this temple 
who are all in the position of trustees 
of the temple and that'the temple 15 
managed by the vote of the majority of ' 
. this body of 21.” The learned District 
Judge before sending’ notice appointed 
a Oommissioner and directed an inven- 
tory of the articles to be taken and 
had an inventory sotaken. The accounts 
have also been produced in Oourt without 
any Objection on the part of the three 
respondents, but they have .not been 
examined or audited yet. The District 
Judge also passed an order directing 
regular accounts. to be kept of all 
the income aud expenditure connected 
with the temple and ordered the money 
Ra. 4to be paid by the parties performing 
marriages in this temple in respect of 
each marriage, to be entered 1n a special 
register after obtaining the signature 
‘of the persons paying in such register: 
“and he also ordered the donations and . 
gifts that might be made to the diety 
by the worshippers and pilgrims to bo’ 
so entered. He also directed that the 
archaka in chargeforthetime being should 
account for and be responsible for the 
safe custody and preservation of the 
existing properties belonging to the 
diety. He further directed the accounts 
kept by the respondents’ “to` be filed 
every year in Court on the first Monday 
in January of the succeeding year and 
stated that thé.Court would appoint an 
auditor to audit the accounts if it was 
thought necessary to do'80, the remunera- 
tion being paid out of the trust funds, 
These orders are said to have been 
passed by the consent of the three 
respondents who were made parties to 
this petition but the order goes very 
- much further than to:bind these re- 
spondents, for it purports to bind all the 
. archakas in the temple. ~The great 
defect in the order 18 that unfortungtely 
the other arehakas have not been made 
arties and their objections have not 


-been heard,. “As already stated aboye 


ET 

BADHARBAI 7. BHIMBAQ, 
thé management of the temple is by 
, the vote of the majority of the 21 archa- 
kae, and in such a case itis absolutely 
necessary under section 5 (D. for the 
petitioner to have made all the 21 
archakas respondents to his petition and 
for the Court to have served a copy 
of ‘the petition together with notice of 
the date fixed for the hearing of the 
petition on each of these 21 archakas 
or trustees, 

As this was omitted to be done, I am 
constrained to set aside the order, as 
three of the trustees cannot be made 
to do certain acts which they themselves 
would be unable to do being only a 
small minority of the 21 trustees in the 
temple. The order, therefore, of the 
District Judge, dated the 5th of Septem- 
ber 1922, in Original Petition No. 12 of 
1922 is set aside and the case sent back 
to him for a fresh disposal according 
to law, after giving notice to all the 
necessary parties. The costa of this 
revision petition and of the application 
' in the lower Court wil be dealt with 
by the' District Judge in passing final 
orders. 

V. N. Y. Case remanded, 

N. H. 4 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Sroonp Orvin APPRAL No. 447 op 1923. 
July 8, 1924, 
Present:—Mr, Kinkhede, A. J. C. 
RADHABAI AND ANOTHRR—A PPHLLANTS 
versus 
BHIMERAO-—RESPONDENT . 
Civil Procedure Code (Act V of 1908), e 47, 
O XXI, r. ló—Asngnment of decree to two persons 
i = hag idi by ons—Objection by other—Appeal, 
w 168. 
N les against rder allowing 
of D em EINE of. à deren. to erocuie it 
to the exclusion ofthe other. [p 735, col 2] 
The word ‘parties’ as used in section 47 
of the Qhvil ure Code (ontemplawe, hat 
1 
pa on dense hides on du Be an Do T30, OL 
«1 
, Radha 5 O. 592; 2 Ind. Dec, 
(2 B Rim lal v. Bor Cala, 23 B 623; 1 Bom. 
. R, 87; 12 Ind. Deo. (s. 8) 418, Gooree Dots Roy v 
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Ram Runginee- Dona, 11 W. B:1M and O a 
Perthad v. a akh Bhandaree, 17 W. wily 
Lakshmi Ammah v Ponnassa Menon, 17 M. 304; 
6 Ind Deo (w. 8) 273, j 
Appeal against the decision of the 
District Ju ge, Hoshangabed, ‘in Civil - 
Appeal No, 42 of 1923, dated the 14th . 
July 1923, j 
Mr. K. K. Gandhe, for the ee forge 
Sir B. K. Bose, for the Respondent, 
JUDGMEN T.—One Rai Sahib Sun- 
derlal had obtained a preliminary decree 
forforeclogure on the basis of a mortgage, 
on Sth January 1915. He assigned it for 
consideration to Donaji and his son 
Bhimrao, and one Gambhirrao, the share 
of Donaji and Bhimrao being 8 annas and 
that of Gambhirrao being 8 annas. The 
assignees got the decree made final in 


‘their favour on 14th April 1920. There- 


after Gambhirrao assigned his interest 
to Bhimrao s assignment dated 23rd 
November 1920. On the strength of the 
assignment Bhimrao applied for execu- 
tion of the decree in his own name as the 
sole decree-holder. Gambhirrao opposed 
the application on several grounds the 
merita of which I need not at present dis- 
cuss. The First Court held Bhimrao to 
be solely entitled to ‘execute the decree ` 
and ordered the name of Gambhirrao to 
be expunged from the decree, Against 
this order passed ‘by the Subordinate 
Judge on 6th April 1923, an appeal was 
preferred to the Court of the District 
Judge. But the appeal was’ dismissed 
upon a preliminary objection being 
raised that it was not maintainable. The 
District Judge has also provisionally 
given his decision on the merita, Gam- 
bhirrao had, therefora, filed the present 
second appeal, but he having died during 
the pendency of the appeal his widóws 
were brought on the record as his legal 
representatives, 

~ A preliminary objection is taken "by 
the respondent before me that even as- 
suming that the order, dated 6th April , 
1923, is erroneous on the merits, it being 
an order between co-decree-holders, was 
not appealable under section 47, of the 
Civil Procedure Code, and that the deci- 
sion by the District Judge to the effect 
that it was not appealable is correct, and 
cannot be questioned in second appeal, 


oL 88] : 

RADHABAI V. BHIMRAO. LASS 
The question, which I have, therefore, to 
dente si dere the exe Judge's 
order, holding no app ay against 
the order of the Bubuedinate Judge, ‘is 
correct or not, The lower Appellate 
. Court relied upon the ruling reported as 
Gyamonee v. Radha Roman (1) which 
fully supports the view taken by it, 

' On behalf of the appellants it is, how- 
` ever, contended on the strength of the 
rulmg in Lakshmi Ammah v, Ponnassa 
Menon (2), that the appeal is maintain-. 
able, as such an order is one relating 
to the execution of the decree within the 
meaning of old section 244, Civil Pro- 
cedure e, which corresponds to sec- 
tion 47 of the new Civil Procedure Code,' 

On examining the case in Lakshmi 
Ammah v, Ponnassa Menon Q T find that 
that case was distingni from two 
other earlier cases, Gooroo Doss Roy v. 


Ram Runginee Dossia (3), and Odhoya : 


Pershad v. Mohadeo Dutt Bhandaree (A), 
on’ the ground that the question, whic 
arose in those two cases, was not one 
between the decree-holder on one side 
and the judgment-debtor on the other, 
but merely between two joint decree- 
holders, In Lakshmi Am v. Ponnassa 
Menon (2), the question had thus arisen 
‘between one of the decree-holders and 
the judgment-debtor and not between two" 
point decree-holders as in this case, 

t case is, therefore, no authority for 
holding that an appeal is maintainable 
against an order passed by an Executing > 
Court as between two joint decres- 
holders, 


The Bombay High Oourt in Ratanlal : 


v. Bai Gulab algo held the same view, 
One Bai Gulab had entrusted certein 
Jewellery of hers to one Utamram, who 
was trading in partnership with one 
Ratanlal. Ütamram was charged by her 
with criminal breach of trust in respect 
of that jewellery and the Police seized 
the jewellery from the accused's partner 
Ratanlal and produced it before the 
Magistrate. The Magistrate discharged 
Utamram and passed an order directing 
Q 50 502; 2 Ind Deo (N. s) 984 
17M 394, 6 Ind. Deo. (x. 8.) 373. 
5) 17 W.R 138^ 
4) 17 W.R 415. 
à 23 B, 633, 1 Bom, L, R, 87, 12 Ind, Doo, (3, 8.) 
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the jewellery to be handed over to the 
complainant: Bai Gulab, The High 
Court set aside the order and directed 
the restoration of the jewellery to Ratan- 
Jal from whom it was taken. Thereupon 
Bai Gulab filed suit and asked for an 
injunction restraming Utamram and 
Ratanlal from taking away the property 
from the Magistrate's Court, The Bub- 
ordinate Jud decreed Bai Gulab's 
claim. The Nazir, who was, in the 
meantime, appointed as the Receiver of 
the property, handed it over to Bai Gulab 
in execution of the decree, The High 
Court reversed the decree and dismissed 
Bai Gulab’s: suit against defendants 
Utamram and Ratanl It was thus the 
decree of the High Court which was cer- 
tainly a joint decree in favour of Utam- | 
ram and Ratanlal, which Ratanlal alone 


‘applied to execute. The application was 


resisted by Utamram. Bo the question 


. was between two joint decres-holders, 


The Subordinate Judge rejected the 
application holding that Ratanlal alone, 
was not entitled to execute the decree of 
the High Court and referred them to a 
separate suit to determine their respec- . 
tiverights, Against this decision Ratan- | 
lal appealed to the High Court. The 
High Court held no appeal lay against 
an order under section 231 of the Code 
of the Oivil Procedure, refusing to allow 
one of the several joint decree-holders to 
execute the decree. 

Old section 231 of the Code. of the 
Civil Procedure corresponds to O, XI, 
r. 15 of the new Civil Procedure Code, 

The present case is a case of a trans- 
feros of an interest of one of two joint 
decree-holders, seeking to execute the 
decree and as such it falls under O. XXI, 
T. 16,' Civil Procedure Code. The Execut- 
ing Court decided to allow one of the 
joint decree-holders to execute the decres 
on the ground that there is a valid as- 


‘signment by Gambhirrao to Bhimrao. 


Assuming that the assignment is open to 
the objections ‘levelled against it on 
Gambhirrao'a , behalf, the position would 
be that both Bhimrao and Gambhirrao 
would be entitled to execute the decrea 
jointly, but that only one of them has been 
‘allowed to execute it ignoring the other; 
any decision:one way .or the other ag 


J 
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between Bhimrao and Gambhirrao as to 
Bhimrao's sole right to execute the decree 
would be a decision between two decree- 
holders There is thus no difference in 
principle between the Bombay case and 
the present case. I, therefore, hold on 
the analogy of the Weekly Reporter 
cases and the Bombay case, that no appeal 
lav against the order of the Subordinate- 
Judge under section 47, Civil Procedure 
Code The word ‘‘parties’ as used in 
section 47 of the Civil Procedure Code- 
contemplates that the parties are ranged 
on opposite sides and not as co-deoree- 
holders on one side only The District- 
Judge was right in dismissing the appeal- 
made to his Court- as unmaintainable 
In this view af the case I see no necessity 
to deal with the merits of the order dated 
6th April 1923. 

This appeal, therefore, fails and is dis- 
- missed with'costs Costs in the Courts 
* below will be paid as already ordered `, 
^ IG. RD. i Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First CIVIL APPRAL No 341 or 1921, 
April 29, 1924. 

Present :—Mr. Justice “Mukerji and 

f Mr. Justice Dalal 

MUHAMMAD ABDUL HASAN— . 

f PLAINTIFF—APPBLLANT 

versus 

FIDA HUSAIN AND OTHER8—DFFENDANTS 
oe ——RrsPoNDENTS. ' 
^ Registration Act (XVI of 1908), s 49— Regw- 
"tration of murupe desa STANT title, question 
of, whether relevant—Pleadings—-Limitation, plea 


o 

Ario condition of the mortgagor's real title to the 
property does not affect the question of regisira- 
tion, wheie the parties bona fide intended to deal 
with the property [p 736, col 2] 

Pahad Lol v. Muamma Laraur, 48 Ind Cas. 
900, 10A L J- 871, 41 A 22, Harendra Lal Roy 
Chowdhury v Hardan Debi, 23 Ind Oas 037, 41 
O 972, 27M L. J 80, (1914) M W N 462, 16M 
LT 6, 180 W N 817, 190 L J 481, 16 Bom. 
L R 400, 12A L J 774, LL W 1050, 411 A. 
110 (P O), 1efen ed to 
. Aplea of hmitation may be taken at any stage 
of the htigation. ibid ] 

First appeal from a. decree of the 
, Subordinate Judge, Budaun, dated the 
* -98th of May 1921. f 
* Mr. Iqbal Ahmad, for the Appellant, 

Dr. S. N. Sen'and Mr, Ajodhia Nath, for 


t -the Respondents, Z- - 


INDIAN GASES. 


[1954 
JUDGMENT.—This was a suit for 
sale and on its dismissal the "plaintiff 
has appealed The mor ee is the 
plaintiff Abdul Hasan The defendants 
are one mortgagor the representatives- - 
in-interest of two deceased mortgagors 
and two other defendants Nos 10 and 
11 who are subsequent mortgagees, One 
plea raised by the subsequent mort- 
gagees was that the registration wasa 
fraud on the registration law and, there- ' 
fore, invalid his plea was accepted 
by the learned Subordinate Judge who 
held the document to be invalid for 
want of registration We do not agree 
with this finding of the lower Court. . 
The property, a grove situated within 
the jurisdiction of the Sub-Registrar of 
Budeun, did exist, and mortgagor and 
mortgagee had reason to believe that it 
belonged to one of the mortgagors, 
Bagar Husain There was no collusion 
between the mortgagor and the mort- 
gages and afictitious property was not 
entered with a view to: obtain :registra- 
tion in a registration office where ıt 
would not. otherwise have been possible. 
In Pahladi Lal v Musammat Luar 
(1)a Bench of this Court considered the 
Privy Council judgment reported as 
Harendra Lal Roy Chowdhry v. Harıdası 
Debi (2), As in that case, the facts 
here are that the parties intended to 
deal with. the property, that is, the 
giors situated in Ujhani; so, the con- 
ition of the mortgagor's real title 
:does not affect the question of registra- 


_ tion. 


The appeal, however, must fail on the 
point of limitation, This plea was not 
taken in the first Court but it is one 
which may be taken by the defendants 
at any stage of the litigation, The 
learned Counsel for the plaintiff-appel- 
lant submitted that we should not 
permit this plea to be taken in appeal. 

e, however, see no reason to disallow 
it Obviously the legal advisers of the 
defendants made a mistake in not 
raising it in the fret Court, and there 
is no bar to the defendants raising it 

(1) 48 Ind Ons 200, 10 A L J 871, 41 A 22 

(2) 23 Ind Cag 637, 41 0-972, 27M L J, 80 
1914) M W N 402, 160M L T 6, 180 WN 
817,190 L J 484, 16 Bom. LR 400; 13 A. L.J, 
774, 1 L, W. 1050; 41 L A. 110 (P. 0), 
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‘here, Of course, the question of costs 


will be considered when we come to. 


deal with it : 

The decumeft was executed on 30th 
October 1005. The translation of the 
document given at page 42. is fairly 
correct The ielevant portion may be 
quoted — l 


“We agree to pay the aforesdid amount . 


in nine years, with interest at 12 annas 
per cent. per month, We shall pay the 
-amount of interest annually, Should 
we fail to pay the interest annually, 
the-unpaid amount of interest shall be 
added to the pimcipal and the total 
shall carry interest at the aforesaid 
rate, This stipulation shall continue 
till the payment of the “entire amount 
. due under this bond The mortgagee 
shall. in case of default,.be competent 
to recover from us the amount due 
to him within the period stipulated ” 

16 is admitted that interest was never 
paid, so the amount of the bond became 
' recoverable on the 30th October 1906, 

-and the last-day of- limitation was the 
^ 830th October 1918. The sut was instituted 
on l4th September 1920 and was, there- 
‘fore, time-barred. It was argued by the 
appellant’s learned Counsel that the 
“default” in the last sentence quoted 
above, meant not only defaull o 
ment of interest but also default `of 
adding’ that interest as compound 
interst to the principal sum. As point- 
ed out by one of us during arguments, 
this was not a matter within the control 
-of the mortgagor The interest, accord- 
ing to the stipuletion, would be -added 


automatically and run atthe compound . 


rate on non-payment. The default 
obviously meant the default of payment 
of interest and that default was made 
‘on 30th October 1906, The matter, in 
oul opinion, is covered by the Full 
Bench ruling in Shib Dayal v. Meharban 
(3), The sut when instituted was, there- 
fora, tume-bàrred, j 

We dismiss the appeal, but having 
regard to the circumstances-of the case, 


-direct that parties shall bear their own 
costs here, i : 
, K-8. D, Appeal dismissed, 


(3) 69 Ind Oas, 081; 45 A, 27; 20 ALL, J. 819; 
(1923) A.-L RITA) 1: ex , 
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Jare clearly 
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MADRAS HIGH COURT. ` 
Ssoosp Orvin APPRAL No 969 or W21. 

' » April 24, 1924, : 
Present, — Mr. Justice Madhavan Nair. 
P. RAMALINGAPPA AND OTHERS — 
DEFENDANTS——Á PPELLANTS 

versua "TEL 
ALLURU NARAYANAPPA AND 
OTHERS—PLAINTIFF8— RESPONDENTS, 

Cin! Procedure Code (Act V of 1908); O XXI, 
Y 03—Claim petitvon—Prayer to notify contents— 
Diemussal—Order agarnat clavmawt ' 
, Án order upon a celum petition, which ax- 
resses no final pagan on the rights put 
orward. but simply directe the sale after notify- 
ing the claimis an oder against thé claumant 
for the purposes of O XXI,1 63 of the Civil 
Procedure Code [p 788, aol eee 

Macht Raju- Ven rainam v Vadrecu Ranga- 
nayokamma, 48 Ind Cas 270, 41 M 985, 35M L 
J 335,913 L T 107, (1018 M W N 399, 8L. 
W 399 (F B), followed i 

Lakshmi Ammal y Kadwesün Chettidr, 63 Ind 
Oss 431, 42 M L J 108, I3 L, W 12; (1021) M. 
W N 405, Parambu Saharab: v Ali, 72 Ind Cas, 
857, 41M L J 14l; 17L-W 182, (1923) A I K. 
(M.) 205, Ayya Pattar v ditu Alanakkal, 
52 ind Cas 938, (1010) M. \V N 805, disting- 
uighed ; 

Lakshumanan Ghettiar v Paraswan Pilar è? 
Lid Oas 720, 37 M L J.159, (1919) M. M N. 653, 
ished on 


Whee an order on a claim petition adverad , 
io the defendant 15 not set aside, he cannob : 
' take MEE of a aut filed by the plaintiff 


io re-agitate the question of his title [p 739, col ,1.] 
Second appeal against, the decree of 
the District Court, Anantapur, in Appeal 


Suit No. 40 of 1020 preferred. against . 


a decree of the Court óf.the District 
Munsif, Penukonda, in Original Suit No. 
497 of 1918, 


Messrs. B.Sitarum Rue and K. Srinivas 


Rao, for the Appellants : 
Mr. B. Sammaya, for the, Respond- 


.ents, E 


.JUDGMENT.—Defendanis Nos 1 to 
3 are the appellants The faete.of the case 
_Blated in . paragraphs 6, 
Zand 8 of the, Distnet Munsif's judg- 
ment, The suit properties belonged to Pul- 
lanna and, after his death, his three sons 
Pedda 'Ohowdappa, Ohinna Ohowduppa 
and Ranganna became entitled to them. 
The plaintiffs may be described-as the 


- deexée-holder-purehasers who purchased 
_the properties in execution of a money- 
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decree in Original Suit No. 661 of 1899 
obtamed a st Pullanna and his 
children. Tha decree was passed on the 
27th of March 1900 and the gale was 
held on the 17th of January 1913. On 
two hypothecations executed by Ranganna 
and Pedda Ohowdappa of their shares 
in the properties, suits, Original Suits 
Nos. 719 and 720 of 1911 were insti- 
_tuted by the mortgagees. Preliminary 
decrees for sale were passed on the 5t 
of September 1911 and final decrees in 
1915. The decree-holder's representatives, 
the present defendants Nos. 1 to 8, 
applied for the sale of these properties. 
ey were sold on the 26th of August 
1915 and purchased by the first defend- 
ant. The plaintiffs in the present guit 
were not parties to the execution pro- 
ceedings in the two suits It may fers 
be stated that under a sale-deed, Ex- 
hibit ,l, executed on the lat of July 
1911, the share of Chinna Chowdappa, 
the other brother, had alsa come into the 
Roco of the family of defendants 
05.1108 e 
The question for considoration in this 
ecesa is whether, on the facts stated 
above, the plaintiffs, or the appellants 
(defendants Nos. 1 to 3), are entitled to 
the possession of the shaies of Pedda 
Ohowdappa, Ohinn& Chowdappa and 
Ranganna in the plaint lands The 
lower Courts held that the appellant's 
right to possession of these properties 
had-become extinct in consequence of 
the adverse order that was passed by 
the Courts- a, 
petition, Exhibit E. The facts relating 
to this claim petition are as follows :— 
In execution of the decrée in Original 
‘Suit No. 661 of 1899 the sale, as already 
stated, was held on the 17th of January 
1913 when the properties were purchas- 
ed by the present plmmbiis On the 
16th of January 1913 the father of the 
first and second defendants and yndi- 
vided brother of the third defendant 
preferred a claim to these attached 
properties under O. ANI, r. 58, Civil 
"Proeedure Code Exhibit E is the copy 
of the claim petition. This clum peti- 
tion covered the rights of all the three 
brothers. In that petition they stated 
their claim to these properties under 
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inst them on their claim: 


[1924 
the morigage-decrees and thé sale by' 
Ohinna Ohowdappa and prayed that 


their claim may be 
that “if it is found to be impossible to 
inquire into the claim now, the contents 
of the petition may be intimated _ to 
the intending bidders.” On this petition 
the following order dated the 16th of 
January 1913 was passed “The petition 
is presented too late. The claim will 
be notified. Petition dismissed.” The 
auction sale was held on the 17th of Janu- 
ary 1913. 

The question for consideration is, what 
is the effect of this order passed on 
Exhibit Æ as regards the rjght of the 
appellants to these properties? Two 
arguments have been put forward by 
the learned Vakil for the appellants :— 
(1) that the orde? on the petition has 
been wrongly construed by the lower 
Court inasmuch as it really did not ad- 
judicate anything about the cleim of 
the appellants, atill, as there was a pre- 
luminary decree in their favour passed 
on the 5th of September 1911 which be- . 
came final in 1915, the Court sale is 
affected by the doctrine of ia pendens 
at least as regards the two shares of 
Pedda Ohowdappa and Ranganna, the 
share of Chinna Chowdappa having 
been conveyed under Exhibit L The 
answer to boni these arguments, to my 
mind, depends upon the effect that is 
io be given to the order that was 
peo on the claim petition, Exhibit E. 
t has been held in Machi Raju Ven- 
kataratnam v Vadrevu Ranganaya 
Kamma (1) that “an orderu a claim 
petition which expresses no final judg- 
ment on-the right put forward but 
simply directs the sale after notifying 
the ‘claim, is an order against the claim- 
ant and he is bound to institute a suit 
under Art. 11 of the Limitation Act" 
per Sheshagiri Aiyar, J., at p. 997.* The 

ecision in Ayya Pattar v, Attupurath 
Manakkal (2), Lakshimı Ammal v, Kadire- 
san Chettiar (3) and Parambil Saharabi 

(1) 48 Ind “Cas 270, 41 M 985, 35 M. L J. 335, 


, 4L M 985, 35, 
Hl ML T. 107, (1018) M. W.N 509, 8L. W. 992 


(2) 52 Ind. Oas 938, (1919) M W N, 805 
49) 63 Ind Oma 431, ALM D 7.198, 14 L, W. 12; 
(1921) M W. N. 495. i 
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allowed and said ' 


D 
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y. Ali (4) do not really help ithe. ipak 
lante. dia attar v, Attupurath » 
Manakkal (2) the claimants’ prayer was 
that the objections might be recorded ` 
.and the Court passed an order to that 
effect. This ARE cannot be consider- 
ed to be an order negativing the rights 


of the claimants. In Lakshmi Ammal ', 
v. Kadiresan Chettiar (3) it was found `. 
-that the claim could not be investigated , ..' 


. by the Court because the District Munsif 
had no authority to dispose of it and it be- 
came unnecessary to investi 
when the sale was stopped. Therefore,, 
„it was held 
ants, In the order upon . the 
claim petition in Parembil.Saharab:-v. 
Ali (4) also there was no adjudication 
against the claimants. In the presént 
case ıt cannot be said that the order did 
not negative the rights of the claimants. 


The ipe dud is expressly stated to be. 


| Mast Raju 
Ranganaya Kamma (1), I am of opinion ` 


Applying the decision in 
enkatarainam. v. Vadrevu 


that the order passed on ‘the claim 


petition in this case is an order nega- - 


tiving the rights of the claimants; [see 
also Lakshman Chettiar v, Parenvan 
. Pillai (5)]. It is admitted that no suit 
had been laid’ as yet to set aside this 
order dated the 16th of January 1913. 


In this cage the defendants had. lost’ 


. their rights long before the passin 
the final decree on account of 
- failure to get the claim order set aside: 
That being so, it is not now open to 
the appellants to set up their claim to 
the properties. It was held in Peda 


Yarkayya v. Kanumari Venkata Krishna-' 


raju (6) that an order on a claim peti- 
tion adverse to the defendant not having 
been set aside, he could not take advan- 
tage of a suit filed by the plaintiff to 
Te-agitate the question of his title, and 
that the fact that both the plaint and 
the written statement in the subsequent 
. suit were within one year from the date 

of the order did not affect the question. 
D 1T81nd Cas 857; e L J. (HH; 17L: w. 

; (1923) A. ae B. (M) 4 

y y O 720, Sa LJ 158; (1919) AL 


6) 4 s 684, 6L, W. 281; Ban 
$J ACA AEI ” 
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te the claim ' 


that the order did Eo 
"negative the right Bet up by the claim- |, 


.a certificate for 
- Privy Council 


‘930 


tar 


Under these airouinstationa, I RN 
the contentions raised by. the appellant's ' 
, learned Vakil and dismiss the second ap- 
peal with coste. ' 


Y. N.V, i es 
N. E. Appeal dismissed. 
tu ( 
i 
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SIND JUDICIAL COMMIS- 


SIONER'S COURT. 
| MiecguLANEOUS Otvin APPzAL No. 132: 
or 1923. : 
April 24; 1994. . 
Present: —Mr. Kincaid, J C., : 
and Mr: Aston, A.J C. i 
S NARUMAL AND OTHBRS—PLAINTIFFS— 
' APPELLANTS é 


1 


versus + 
JAGQATMAL AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

o Og, Pres Code (Aa V of 1008}, ' a 15, 
^ r l$—QÜerhfeale for appeal to” fri 
Council,’ applreation for. ue 
Inherent jurisdiction, exercise of | 

The High Court has inherent power CN 
tion 151, Civil Procedure Code, in EPpropriako 
circumstances, to stay execution on receipt of an 
application for leave to appeal to the Privy Canal 


en the ing of orders on the epphestian . 
741, col 2 


Dame Ja: m Y Sale Mahomed Jafferbhoy; 19 


de ,B. 10, 10 Ind Deo (x'8)7, relied on 


Bibi Boma v Mir Abdul Husem Khan, 10 Ind. 
Cas B45,0 B L R. 88, doubted ' 

Nand Kishore Singh v Ram Golam Sahu, 18 Ind. 
Cas 207; 40 0. 955 nt p 961, 10 C L'J 906, 
followed. 


Bibi Jarao Kumari v Gop Chand Bothra, 5, Q. 
"W N 562; referred to 


This inherent Dos ahold, However be spar- ] 
ingly exercised in view of the provimons of ' 

O XLV,: 13 of the Oivil Procedure Code and : 
"m onus 18, on the applicant to establish good č 
grounds for ‘staying execution. 


spout by the sa under 0. $ 


XLI, r. 6 and section 151, 
Civil Procedure Code, for stay of execu-, 


tion of a decree ia the grant of 
ve to appeal to the 


Mr. Kimatrai Bhojraj, for the Ap- 
pellants. : 

Mesars. Tolasing’ Khushalsing and Sri.’ 
kishendas H. Lula, for the Respondents, 


' 
Tm 
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JUDGMENT.—This is an appli- 

, cation under O. XXXIX, r. 2, O. ERI 
r. Band section 191. 

The plaintiff obtained a decree against 
certain members of a Hindu family and 
wanted in execution to attach and sell 

: property of the family, m which ‘the 
applicants who were other members of 
the family were interested 

Applicants thereupon filed a suit in 
Laikana playing for a declaration that 
their interest was not liable in execu- 
tion. ` ; 

The suit was dismissed. The appli- 
cants appealed and their appeal was also 
dismissed. As the matter involved mole 
than Rs. 10,000, applicants "have ap- 
plied for leave to appeal to the Privy 
Council. : 

They dese execution to be stayed by 
injunction or otherwise : 

Iiis contended by Mr. Tolasing and 


by Mr. Srikishendas Lülla who appear. 


for the respondente? that this Court has 
no jurisdiction to grant an injunction 
or to stay execution 
O. XXXIX, r 2 applied to suits, As the 


-applicants’ appeal has been dismissed by `~ 


the Appellate Court and there 1s now 


- only a petition for leave to "appeal, they - 


contend there is no suit Similarly they 
contend that O XLI relates to appeals 
from original decrees and that O, XLI, 
y. 6 is otherwise inapplicable since it can- 
not be said that an appeal ispendm 

before leave to appeal has been granted. 
Our attention has been drawn to O XLV, 
xr. 13 and the commentry of Mr, Mulla on 
the effect of the omission of the words 
“admitting the appeal" after the word 


“Court.” It has, however, been held by , 
. Power has not been specifically conferr- 


an Appellate Bench of this Court that 
an application under O XLV, r. 13, 
^Qivil Procedure Code, cannot be 
entertained by the Court before the 
grant of the reyuisite certificate see 

- Bibi Sona v, Mir Abdul Husein Khan (1). 

: In a ease under section 608 of the Civil 
. Procedure Code, 1882, the High Court 
` of Bombay had-held that the words “ad- 
mitting the appeal” had no reference to 

. ‘the time when. tho Court had to give 
direction but were descriptive of the 


(1) 16 Ind, Cre; 815, 6 5, Ls R. 86, 


.TNDIAN-OASES. 


"Kumari v Gopi Chand Bothra (3). 


They urge that , 


“in Dame Ja 


[1994 


"Court, and that they imposed no limi- 


tation as to time upen the exercise by 
the -Court ofits powers It, therefore, ' 
held that where a petition for’ leave. 


‘appeal to the Privy Council from a decree 


of the High Court had been piesented, 
ihe High Court might’ grant a stay 
of execution of the decree although the 
appeal had not yet been admitted, or'& 
cartificate gianted: Dame Janbat v. Sale . 
Mahomed Jafferbhoy (2), Pratt; J.O., how- 
ever, in Bibi Sona v Mir Abdul Huse 
Khan (1) while agreeing with the view 
that the words “admitting the 'appeal" 
were merely descriptive of the Court, 
said he preferred the construction of the 
Oaleutta High Cowit in Bibi J pus 
e 
appears, however, to have Bteered a middle 
course between the two rülings for in Bib» 
Jarao Kumar: v Gopi Chand Bothra-(8) 
it was held that a Court has no power 
to stay execution, -even when a certifi- 


_cate has been'granted, and that it can 


only do go: when the appeal has been 
admitted. Orouch, A. J. O., felt somo 
difficulty ın regarding a decree as "ap- 
pealed from" within the "meaning of 
O. XLV, r. 13 (2) (c) merely because a 
certificate -foi leave to appeal had 'been 
granted pointing out that in O. XLV, 


.r 7 after the grant of a certificate, the 


decree is still referred to as "complained 
of" not "appealed from". 'But in spite 
of this fact he felt confident that the 
Legislature intended to treat decrees as 
"appealed from" as.8oon as a cetificate 
had been granted. nu umble opinion 
the wording of O. XLV, r 13 clearly 
shows that the Court has power to stay 
execution after grant of a certificate. 


ed on the Oourt- under O. XLV, r. 13 to 
stay execution prior to:that stage; but 
since the words "appealed: from" are not to 
be strictly construed any- more than the 
words “admitting the appeal" in section 
G08 of the Civil Procedure Code, 1882, there 


-appears tome considerable force in the 


view held by the Bombay High Court 

ai Y, Sale Mahomed Jajfer- 
bhoy (2) that the Court has power to 
slay even before the grant of a certificate, 


2) 19 D. 10, 10 Jnd, Dev, (X. 1) 7. 
3) 9 C, W. N. 582. oa 
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This point dóes not, however, appear to B 
rhe of great importance for ib seems to 
me clear that’ the High Court has 
inherent jurisdiction under section: 151, 
Oiyil ‘Procedure: Code, tò stay execution 
after, reéeipt: ‘of a petition for leave’ to 
appeti. “Tt was assumed by'both parties ' 
an, Nand! Kishore Singh v. Ram Golam 
Saha" a “that the Court has. inherent 
power to ‘stay execution of its: decree : 
when an appeal or an application: for 
leave to appeal m the Privy Council'is 
pending. Mookerjee, J., went further and : 
held that even when leave to:appeal had 
been refused, even when the parties 
were not before the Court, the High 
Court had inhérent power to' stay execu-" 
tion ofitsdecree, where the judgment- 
debtor had'applied tothe High Court for 
apecial leave to appeal and before special 
leave to appeal had been granted. 
Mookerjee, J., there regarded O. XLV,r.5 
(2), which expreasly recognizes the prin- 
ciple that an Original Court has power 
for a time to stay. execution. of its decree’ 
in view ofa possible appeal, as afford- 
ing wusefil guidance'in the determina- 
tion of the question how the inherent 
power of the Court should be exercised 
ina matter of this description, and he 
referred to' Briz Coomaree v Ramrıck 
Dasa (5y-as conclusively showing that the 
Court has inherent power to stay proceed- 
ings pursuant to 1ts own order in view , 
ofan intended appeal. He pointed out 
that if the contention of the decree- 
holders was to prevail the gravest in- 
justice done to litigants ‘The views 
whith he advocated did not entirely 
commend themselves to lus colleague 
Holmwood, J , who considered that in the 
case before them the use of the inherent 
power would ‘be an abuse ofthe powers 
of the Court, though he conceded’ that ` 
the Court has inherent powers to’ make 
guch orders as may be necessary for the 
ends of justice One of the difficulties 
felt by Holmwood, J , was that the parties 
were not-before the Court, and another.was 
that the matter had become 7es judicata 
'Phese difficulties do not apply to & case’ 


e) 181nd Car $07,40 0 955 at p, 961; 16 O 
508 a: 


L : 
(5) 50. W. N. 781. 
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.Qourt has inherent - 


-applicant’ to 
: staying execution even when a certificate 


TAX. 


where: a party has applied‘ for leave to 
appeal undér: O. ALM, r. 2: On the 
contrary 8ince:O.- XLV, 1 18, expressly 
empowers a’ Gourt to- stay execution after 


‘the grant of certificate the ende'of justice 


-defeated- unless the 
1 powers to leave 
mattera in stain quo until the Gourt 


might often. be 


.passed orders under O XL'V, r. 18 Tt was 


conceded in the argument before us that 
considerable time must elapse between 


an.application for leave to appeal to the ' 


Privy Council and the grant of a certifi- 
cate. Apart: from the laws delays and 


„the congestion of Courts, paper-books 


have to be prepared and the matters are 
frequently traversed from one Bench to 
another 
of the, Court’ to stay e: ecution may, there- 
foie, be often: necessary for the- ends.of 
justice This would not be an evasion 
of ©. XLV, r 


circumstances, be necessary in order to 
give effect to the provisions of that Order. 
For the protection granted under O XLV, 
r 13 would be meaningless ifthe decree- 
holder before the Court had time to 
stay 


and the Court had no .power to ‘restrain 
him from’ so. dome. 


For the reasons above mentioned; I 
‘am of opinion whether 


Mir Abdul Husen Khan (1) was rightly 


_or wrongly decided, the Court has m- 


herent power under section 191, Civil 
Procedure Code, in appropriate circum- 


stances, to stay execution on receipt of" 


an application for leave to appeal ‘to 


the Privy Council pending the passing 


of orders on the application: 

The wording of Ò. XLV, r. 19 appears 
to me, however, to indicate that’ the in- 
herent powers: ofthe Court to stay exe- 


eution of its decree should be sparingly - 


used The onus is clearly laid on‘ the 
establish good grounds for 


has: been granted.. The case of an ap- 
plicant who has not yet obtained a 
certificate is’ on a lower footing and 
under ordinary circumstances an appli- 
gation: to the Court to useits inherent 


M 


The use of.the inherent power. 


13. Even if that Orders 
strictly constiued but would, in certain .. 


execution under that Order, ‘had, 
ful. power to sell the property the sub-. 
ject-matter of the.decree complained of, ' 


Bibi Sona v. ` 


, dated the 8th December 1928, 
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powers should be refised. In ‘the 
present case both the Original Oourt 
and the Appellate Court decided against 
the applicant and it appears to me that 
he has faled to establish that it is 
necessary in order that the ends of jus- 
tice should not be defeated, that the 


-inherent powers of the Court should be. 


exercised, I am of opinion, therefore. 
that this application must be rejected 
with costs, 

N. T. : . 
Application rejected, , 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Civic MiscELLANBOU8 ÁPPBAL No. 16 
oF 1924. . 
. July 28, 1994. 
Present. —Mr. Wazn Hasan, J. C 
| Lala BANARSI DABS—APPELLANT 


versus " 
Messrs, BALDEO DAS-BANARSI 
«DAS AND ANOTHRR—RESPONDENTS. . 
Provincial Insolvency Act (V of 1990), s. B, 


a (g) -Notice to creditors suspending payment of 
debta— 1 


Act of tnaoivency 
A notice by a debtor to his creditors that he had 
ded payment of debts is a sufficient act of 


suspen: 
‘insolvency bo as to Justify apetitom under section 
6 clause (g) of the Provincial Insolvency Act. : 


"Appeal under section 75, Provincial 
Insolvency Act, V of 1920, against an 
order of the District Judge, Lucknow, 


' M.H K. Dhaon, for the Appellant. 
Mr. Bishambhar Neth Khanna, 
Respondent 
JUDGMENT.—This is an appeal 


for 


' under the provisions af thé Provincial 


Insolvency Act. 'lhe creditors of one 
,Udai Chand applied under sections 9 and 
13, sub-section (2), of the Provincial 
Insolvency Act for an arder of adjudica- 
tion against Udei Chand. The appellant, 
another creditor, objected to such an 


order being made. The learned District'' 


Judge of Lucknow has rejected the appli- 


cation of the appéllant and made the" 


order of adjudication, In support of the 


INDIAN OASES, 


. [oot 


appeal two points were urged:—(1) That 
the &ct of insolvency occurred more than ' 
three months before the presentation of 


.the petition and cqnsequently it waa 


barred under section 9, sub-section (1), 
clause (c) of the Act, and (2) that the debt 
of the applicants is not a liquidated sum .' 
within the meaning of clause (6) of the 
same sub-section. : m 
, The first argument would be sound if. 


“the position were grounded merely on 


the. fact that the debtor had absented 
lumeelf from his dwelling house or the 
usual place of business, vide section 0, 
clause id) (11) of the Provincial Insolvency 
Act, but it is not so. The learned Judge 
has found and there is evidence in 
support of the finding that the act of 


‘insolvency consists of the fact of the 


debtor giving notice to his creditors that 
he had suspended payment of his debts. 
This will be a sufficient act of insolvency 
to justify a petition as given in clause 
(g) of section 6. Itis admitted that this 


. ect ocourred within three months before 


the presentation of the petition. The- 
first argument, therefore, falls to the 


“< gronnd. ‘ 


As regards the second argument the 
facts are as follows.—The debtor “was, 
given certain jewelleries by the appli- 
cants for being sold on condition, that 
he would be entitled toa certain com-, 
mission on the sale proceeds. The debtor 
neither returned the jewelleries nor the, 
price thereof. He has been convicted in 
a criminal prosecution. I have no doubt, 
in my mind that at the inception of the 
transaction between the creditor. and 
debtor there was no liquidated sum pay- . 
able by the debtor to the creditor. It ' 
was open,to the debtor to return the 


‘jewellery, and the creditor could not 


refuse to take, the delivery nor could 
insist on claiming merely the price of it. - 
On the other hand, if the debtor did not , 
deliver back the jewellery the creditor, 
would be entitled to recover the price of 
itin damages. The measure of it will 
depend on many uncertain and fluctuat- 
ing incidents But whatever might have 
been the nature of the transaction at its 
beginning there is no doubt, in my mind, 
that long before the petition ander con- 
sideration .was presented the debtor had : 


4 


Vol. 821 
NARAYANAN NATR V. RAMAN NATR. ; 
acknowledged his liability for. an ascer- 
tained sum as due to the creditors, This 
isamply proved py Exhibit 2. The second 
ar, ent, therefore, also fails. 
‘he appeal is dismissed with costs, 
G. E. Appeal dismissed. 
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MADRAS HIGH COURT. 


ÅPPRAL AGAINST APPELLATE ORDER NO. 92 : 


oF 1922 
March 7, 1924. 

Present :—Mr. Justice Jackson. 
VATAKKUMPAT VARIKKARA 
VATAKKA VEETTIL NARAYANAN 
NAIR—PETITIONRR—À PPELLANT 
versus 
VARIKKARA PATINHARE VELTTIL 
MUTHUVANYICHA VARIKKARA 
PARAMBIL VATAKKE MALIKAYIL 
PARKUM KUNEI RAMAN NAIR— 

RESPONDENT, : 
Limitation Act (IX of 1008) s 2%, 
Art 189—Payment out of Court towards decree 
Step-rn-ard of executton-——Payment not certified, 
Es MEE out of Court towards a decree does 
not give a fresh stait to limitation under Art 182 
(5) & Schedule I to the Limitation Act, It 18 not 
the payment but the application to ceitify 16 
which constitutes a step-in-aid of execution | 
Jotandra Kumar Dass v Gagan Chanda Pal, 45 
Ind Cas 903, 46 O 22, not followed 
Where the decree-holder when applying for 
expcutian wishes to rely upon soction 20 of the 
Limitation Act, the fact he has: not certified the 
paymentJuntil making his application is by itself 


He cb obstacle 
ar v Anantharatnam Atyar, 31 Ind. 

Cas Rari SETS LJ 669, 18M L T 475, (1916) 1 
M. W. N 127, 1ehed on 

Appeal against the order of the Cowt 
of the Subordinate Judge, Telieheriy; 
dated the 12th January 1922, in A 
No. 300 of 1921 (A. 8. No. 937 of 1921 
District Court) preferred against the 
order of the Gourt of the District Munsif, 
Talipramba, dated the 10th March 1921 
in EP. No. 55 of 1921,in 0.8 No 301 
of 1915. 

Mr 0. T. Govinda Nambiar, for the 
Appellant, 

Mr. A. Siva Rama EA for the Re- 


spondent 


que D 
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“ JUDGMENT.—This is an appeal 
against the order of the Subordinate 
Judge of Tellicherry in Appeal Suit 
No. 300 of 1921 in E. P. No 55 of 1921. ' 


The decree-holder relied on certain , 


payments made within three years of 
ihe date of the prior application in 
order to save limitation. The lower 


: Appellate Court has found that the pay- 
“ment is true and that finding is not 


traversed, 
It also finds that the payment cannot 


save limitation and this is the point. 


for determination. 

The decree is dated 1915. There was 
an arrest in 1917, On or ,about 25th 
January 1918 Ra, 100 (Rupees one hundred 
only) was paid towards the decree 
debt, te, on 10th Makarem 1893. 
On 17th January 1921 the 
holder applied for execution in E. P. 
No. 55 of 1921 and the Munsif 
took this as a petition for certifyin 
the payment kapin 1918 and rade 
that this payment saved limitation. 

There are two ways in whicha decree- 
holder may save limitation, He may 
prove a payment which satisfies the 


decree- 


requirements of section 20 of the Indian : 


‘Limitation Act or he may prove a, 
“step-in-aid of execution within three 
‘years of his application as laid down 
If the decree- . 


in Art. 182, clause (5), 
holder when applying for execution 
wishes to rely upon section 20, the 


` fact that he has not certified the pay- 


ment, until making his application is 
no obstacle, cf. Rajam Asyar v. Anantha- 
rdinam Aiyar (1). In the present case, 
there would be no objection to applying 
section 20 if its requirements were ful- 
filled, but as pointed out by the lower 
Appellate Court, they are not fulfilled 
and again this ‘finding is not traversed. 
But the appellant relies, upon Art. 182 
and contends that the payment, certi- 
fied in 1921, ranks as steps-in-aid on the 
date of payment, i. e. January 1918, In 
support of this contention he relies 
upon Jotindra Kumar Das v. Gagan 
Chandra Pal (2) Thefacts of that case 
are very similar to those of the present 

(1) 31 Ind Cas 318, t M L J 669, IBILT, 


475, (1916) 1 M W N.1 
(8) 45 Ind. Cas, 903, 100 m, i < 


. Art 182, clause (5) 
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case, Tho decree was ohiained on 9th 
May 1913, On 10th June and 20th 
November in 1914 payments were made 


which did not fulfil the requirements, 


of, section 20 On 6th June 1917 the 
decrée-holder applied’ to have these 
payments certified. On 9th, June 1917 
he applied for execution pleading that 
the payments of 1014 were steps-in-aid 
of execution and so Saved the bar of 
limitation, It was argued (page 23* of 
the Report) that the application of 6th 
June was a stepan-aid of execution, 
and, therefore, the application of 9th 

une could not be time-barred. The 
Oourt held, following Lakhi Narain 
Ganguh v Felamam Dasi (3), that the 
paymenig afforded a fresh starting point 
within the meanin, of Art. 182, 
clause (5). But all thet Lakh: Narain 
Ganguh Y Felamam Dasi (3) lays down 
is that a payment may save the bar under 
section 20° It had apparently never 
heen, held before, by any Court that 
such payment ranks ns a step-in-aid, 
and it is difficult to whderstand> how 
a payment out of Court can be con- 
sidered, a step-in-aid. The step-in-aid 
would be the petition for certifying 
Süch payments. This point, is nightly 
apprehended in Rustomji's Commentary 
on the Indian Limitation Act, Edition 3, 
page 773. ` ' 

"It is not, of course, the mere pay- 
ment but the applieation to certify 
the payment ‘which gives a fresh start- 
ing point,of limitation under Art, 189, 


. clause {5}. The head-notes of Jotindra 
. Kumar Das v Gagan Chandra Pal (2), in 


sd far as they assume that a mere pay- 
mènt (without an application) would 
suffice for purposes of clause 5, Article, 
182, are no} correct ` 

‘Accordingly the payment of, January 
1918 cannot sdve the bar of limitation 
either, ünder section’ 20 or under 
of the Indian 
Limitation and the appeal must he 
digrhigsed mith,costs 
SON Y, 

NOH, 


(3) %7 Ind Cms. 11, 90 C L, J. 181. 
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CALCUTTA HIGH. COURT. 
PPLIOATION FOR LEAVB TO APPBAL TO 
Parvv Councir No. 142 op 1923. 

April 4, 1924 
Present:—Su Lancelot Sanderson, Kr, 
Ohief Justice, and Justice Sir 
Hugh Walmsley, Kr, 
Raja PROMADA NATH ROY 
BAHADUR—PLaINTIFF-—APPELLANT 
— PETITIONER 
VETSUS 
BASIRUDDIN QUAZI—DzrENDANT— 
REBPONDENT—OPPOSITA PARTI 
Civil Procedure Code (Act V of 1008), e 110, O. 
ALI, r 26—Bwuit for rent at enhanced rate—Subyeci- 
matter of suit, value of —Remand tor determination 
of value of sutt—Court, whether bound to direct 
local enquiry ` 
Ina mut for iecoverv of rent at an enhanced 
rate, the value of the subject-matter of the eut is - 
not the value of the holding but the value of 
the plamtiffs claim to recover the enhanced 


reni, Je 745, eol 2]. 
a Husain Khan v Ahmad Husam, E ma 
) 
j 253, 
N 590,33 M L T 232, 100,L J. 
,9 0 &A L R, 48, 28 Bom L R 741 
(BO), referred to G 
When a case 1» remanded for enquiry and report 
as to the value of subject-matter of the suit, it 16 
within the discretion of the Court to determine 
whether there should be a local enquiy or nol, 
[p 745, col 1] 


Application for leave to appeal to 
Privy Council against an Appeal from 
Order No 129 of 1923. ; 

Babus Girija Prasanna Roy Choudhury 
and Bireswar Bageht, for the Pet- 
taoner. i 

Babu Atul Chandra Gupta, for the 
Opposite Party. 

JUDGMENT.—This is an applics- 
tion by. the plaintiff for a certificate 
that this is a fit case for appeal to 
His Majesty ın Council, ' The’ matter 
came before my learned brother Mr. 
Justice Richardson and myself on the 
3rd December 1923, and it was then 
decided that the appeal did involve a 
substantial question of law, and this 
Court remanded the case under O. 
XLV, 1 5 of the Code of Civil Proce. 
dure for enquiry and report as to the 
value, and the form of the order was 
as follows:— For the purpose of an en- 
quiry “and report as to the value-of the 
occupancy holding the’ subjeat-matter 


CMT * a 
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of the suit on the basis that the rent 
is liable to be enhanced at the instance 
of the plaintiff,” ang the lower Oourt 
was "requested to direct its enquiry) 
as to the value ofthe occupancy hold- 
ing both at the time of the institution 
of the, suit and at the date of the judg- 
ment of the High Court. 

"The learned: Officiating Subordinate 


Judge has submitted his report by which, 


he finds that the value of the occupancy 
holding exceeds Ra 10,000 : 

The learned Vakil for the respondent 

has taken two objections to the report 
The first was that the learned Subor- 
dinate Judge did not direct a local 
enquiry In my judgment there is no 
substance in that point, The question 
whether there should be, alocal enquiry 
was one for the discretion of the learned 
Subordinate Judge, and it seems to 
me that the reasons which the lenrned 
Subordinate Judge gave for not direct- 
ing a local enquiry were substantial 
‘and ‘gufficient, 
' The second point upon which -the 
learned Vakil relied was that the prin- 
ciple, on which the valuation of the sub- 
ject-matter of the suit and of the appeal: 
had been made, was not coirect.' His 
algument was that the subject-matter of 
the suit and of the appeal was not the 
occupancy holding oi in other words 
that the value of the occupancy hold- 
ing didnot represent the value of- the 
subject-matter of the suit and of the 
appeal. 

The suit was brought for the recovery 
of. rent at an enhanced rate under sec- 
tron 30 of the Bengal Tenancy Act as 
well ns for additional: rent under sec- 
tion 52. ofthat Act against the defend- 
ant, who was a tenant "The learned 
Vakil drew our attention to the case of 
Abid Husain Khan v, | Ahmad 
Husain (1) which was decided by the 
Judicial Committee of the Privy Council 
oh the. 6th of March 1923, to which our 
attention was nob drawn atthe time of 
the previois hearing, and having heard 


(1) 75 Ind Grs 502, 28 C W N-23), (1923) 
A f R (P O) 102, 18L W 149, 98 O C 210, 
45M L J 253, (1923) M, W N 200,33 M L T 
949, 100 L j 3988, 8 O&A L R 484, 9) 
Bom, L. R 731 (P. O) 
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the learned Vakil and after considering e 
the judgment to which he referred, I 
have come to the conclusion that the 
holding was not the subject-matter of 
the suit and of the appeal. In my judg- 
ment the -subject-matter of the suit and 
of the , appeal was the plaintiff's claim 


. to, recover thé enhanced rent and the 


additional rent under section 52 of the 
Bengal Tenancy Act That the clam 
amounted to'a sum ol Rs 192 and the 
sult rélater to arrears of rent That 
being, so even if twenty years purchase - 
be taken as a reasonable period for . 
capitalization it is admitted by the, 
learned Vakil that the value of the'sub- 
ject-matter of the suit and of the appeal 
on that basis cannot come up to Rs,10,000 
which 18 the amount mentioned in 
section 110 of the Code of Civil Proce- 
dure, PEE: | 
The learned Vakil for the applicant 
however &rgued that the case comes 
within the second paragraph 9f section 
110 and submitted: jhat the decree of 
this Court, from which he desired to 
appeal, involved directly or, indirectly 
a &aim or question to or respecting pro 
perty of like amount, that is, Rs. 0-000, 
in my judgment the facts of this case : 
do not bring it within the terms of that 
paragraph of the section. : 
Finally the learned Vakil argued that 
this Court should apply the provisions 
of clause (c) of section 109 of the Code 
of Civil Procedure, It cannot be said 
that this suit raises a matter of great 
public importance nor do I think that - 


‘it raises a matter of great private im- 


portance. It has beén pointed out by 
my learned brother during the course 
of the argument that section 111 of the 
Bengal Tenancy Act, on whith the deci- 
sion of the High ‘Court’ was based, pro- 
vides that ifan order has been made 
under section 101 directmg the pre- 
paration of the Record of Rights a Civil 
Oourt shall not entertain any apples- 
tion made under section 158 or any suit 
o1 application.for the alteration, of the 
rent, uiitil thres months nfler the final 


: publication of the Record of Rights. So 


that the judgment of the High, Court, 
does not finally decide the matter bet 
wéen the parties andthe effect of. itis. 
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that the entertainment of the swt is 
‘merely postponed until after the final 
' publication of the Record of Rights 
Finally the learned Vakil argued that’ 
this case involved a matter which could 
not be measured in money by reason 
of the fact that the plaintiff was making 
a claim that the rent was liable to be 
enhanced, In a sense that liability for 
enhancement may not be capable of 
being measured by a particular sum of 
money, but it is to be noted that the 
suit does include a claim, for enhance- 
ment and if the suit succeeds and the 
rent is enhanced it will follow that by 
reason of section 37 of the Bengal 
Tenancy Act another enhancement will 
not take place within a space of 15 


ears 
4 For these reasons I am of opinion 
that the subject-matter in dispute of 
the suit and of the appeal is not 
Rs. 10,000 in value and, therefore, the 
case does not comply with the require- 
ment of section 110 of the Code of Civil 
Procedure. :Consequ&ntly this application 
must be refused with costs 5 gold 


mohurs, but having regard to the grounds ' 


on which we have decided this appli- 
cation, we direct that each party do 
bear his own costs of the enquiry in the 


lower Court. 
K. B, D. Application refused, 


CALCUTTA HIGH COURT. 
AppRAL FROM ORDER No. 376 or 1922, 
May 8, 1924 
Present: —Mr, Justice Pearson and 
Mr. Justice Graham. 

Srimaty GIRIBALA DASSI DEORER- 
HOLDBR—AÀPPELLANT 
versuos 
BISWAMBHAR HALDAR—Respon pant, 
‘Cim Procedure Code (Act V of 1908),0 XX, m. 7, 
O XXI, r (Certification of payment out of Court 

-Decree not drawn up, effect of. 

Order XX, r 7 of the Civil Procedure Oode laya 
down that the decies shall bear the date, 
the day on which the judgment was pronounced 
Therefore, the date of the decies may be held to 
‘be not the date on which the decree is reduced 


to wnting and signed by the Court but the date 


INDIAN CASES, 


‘and (2) of the Civil 


„adjustment, and apply to 


[1924 . 


ex- 
e Court 
1t may be paid that he then obtaina 


his decree and that the decree when 
relates bac 
An ap 


and sB&üBfaotion out of t mamtaina 

fry bong the decioe is not f foumally drawn, bs 
Appeal against an order of the Subordi- 

nate Judge, Fourth Oourt, 24-Perganaa, 


747, col 1 


has & judgment of 


dated the 12th of August 1092. 

Babu Sita Ram anerjee, for the 
Appellant. 

Babu Abinash Chandra Ghose, for the 
Respondent. 


JUDGMENT.—This is an appeal by 
the opposite party Ghribala Dasi and 
arises out of an application made under^ 
O XXI, r. 2 (27 of the Code of Oil 
Procedure for certifying ayment of a 
decree and alleged satisfaction out of 
Court. 
` The learned Subordinate Judge found 
on the evidence that the alleged payment 
of Rs. 730 in satisfaction had been prov- 
ed and directed satisfaction of the 
decree to be recorded accordingly. 
Against that order the present appeal 
has been filed, and the grounds on 
which. it has been assailed are firstly, 
that the final decree not having been 
drawn up atthe date when the applica- 
tion was made, the application was not 
maintainable, and secondly, that the 
Court below ought to have held on the 
evidence that the receipt (Exhibit I) was 
not a genume document 
, In connection with the firat point it 
ls necessary to refer to O. XXI, r2 1) 
Procedure e, 
which read as follows; —"9 (1) Where any 
money payable under a decree of any 
kind 1 paid outof Court, or the decree 
is otherwise adjusted in wholeor in part 
to the satisfaction of the decree-holder 
the decree-holder shall certify such pay- 
ment or adjustment to the Court whose 
duty itis to execute the decree, and the 
Court shall record the same accordingly. 

"(2) The judgment-debtor also may in- 
form the Court of such payment' or 
: the Court to 
issue a notice to the decree-holder to 
show cause, on a day to be fixed by the 
Oourt, why such payment or adjustment 
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should not be recorded as certifled ; an 


service of such notice, the decree-: 


if, 
holder fails to show cause why the pay- 
ment or adjustment should ‘not be record- 
ed as certified, the Court shall record the 
same accordingly.” di 

The application for certification of the 
payment in question was based upon 
these. provisions and was made on the 
6th January 1922. It appears however 
that though, judgment in the suit in 
question had been delivered on the 28th 
June 1921, the final decree was not 
drawnup until the 5th February 1923, 4.e., 
subsequent to the date of the application. 
It has been argued, therefore, on behalf 
of the appellant that, as no decree was 
in existence at the date when the appli- 
cation was made, the application was 
not maintainable under O. XXL, r. 2. 
In support of this view reference has 
been made to the definition of "Decree" 
in section 2 of the Civil Procedure Code 
and in particular to the words “formal 
expression” occurring therein, the argu- 
ment being that, unless and until the 
decree had been formally drawn up, it 
cannot be re, ed as having come into 
existence. ere is no doubt some force 
in this contention. On the other hand 
jt is laid down in O. XX, r. 7, that “the 
decree shall bear date the day on which 
the judgment wes pronounced”, and the 
date of the decree may, therefore, be held 
to be not the date on which the decree 
is reduced to writing and signed by the 
Court, but the date on which the Court 
delivers its judgment and expresses what 
the decree is. In other words when 
a person has the judgment of the Court 
in his favour it may be said that he 
then obtains his decree, and that the 
decree, when subsequently drawn up, 
relates back to that time. Looked at from 
this point of view it follows that at the 
date when the application was made 
the decree wasin existence, and, that 
being so, no question could arise as to 
application being maintainable. The 
point is not altogether free from difficul- 
iy, but we prefer on the whole not to 
place too narrow a construction upon 


the wording of the rule. We may also. 


point out incidently that this contention 
upon whioh so much stress has been 
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-lad in this Court, was hot-raised at all.. 


in the Court “below. ' 

With régard to the second point urged 
on behalf of the-appellant the learned ' 
Subordinate Judge has found as a fact 
without heeitation that the paymentin , 
question was made, and upon a4 con- 
sideration of theevidence, we are certainly 
not prepared to hold that that conclusion 
is'wrong On thecontrary the evidenca 
appears to leave no room for doubt 
regarding the genuineness of thereceipt. ' 

‘In the result, therefore, the appeal fails 
and is dismissed with costs. We assess 
old mohurs. 

N. H. Appeal dismissd, 


OUDH JUDICIAL COMMIS- 
' §IONER’S COURT. 
Szconp Orvin APPBAL No. 21 or 1923. 
i March 4, 1924 
Present :—Mr Neave, J O, . 
BASAW AN—PLAINTIFF—A PPBLLANT 
versus 
NATHA AND OTHERS—DEFENDANTS . 
— RESPONDENTS. 2 

Mortgage—Usufructuary mortgagee—Delay -in 
filing sui—Rrght to claim interest — Hands. Law— 
Compromise by Hindu widow —Reverstoners, ‘when 
bound—Transfer of Property (Act IV of 1838), 
52 91—Mortgage of property of last male == 
Raverstoner, whether wnterested—Rrght of reversvoner 
to redeem—Purchase of property pendente hte— 
Notice, ' R 

A usufructuary mortgagee by making a delay 
of some years ın brm, the swt for his mort- 
does not debar himself from claimmg 
interest 749, col 2, p 750, col 1] 

Bhawam Pershad Singh v Sahth Din Lal, 90 
O 144, Partab Bahadur Singh v Gajadhar Bakhsh 
Singh, 24 A 591, 29 I A 148,70 WN 97; 4 
Bon L R 845, 8 Sar P O J 310 P 0O). 
Khuda Bakhsh y Alim-un-nusa, 27 A 313, 1 A. L. 
J 715,,A W N (1904) 273, distinguished. 

A compromise by a Hindu widow admitting 
the claum of a mortgagee from her husband for an 
amount far ın excees of what 18 really due cannot 


“be said to be for the benefit of the estate and does 


not bind the reversioners 750, col 1 
Ramsumaran Prasad v jum Kumari, 69 Ind, 

Cas 71,49 I A 342, 31M L T 200, 3 P LT, 

749, (1922) A LR. (P. C) 356, 1 Pat..711, 16 L, 


oM 


748 


INDIAN CASES, 


: [1924 . 
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W. 986; 21A L'J 18, 90. & A, L.R: (P. 0) 175; compromise at 12 percent. per annum 


270 W N 300,370 L. J 356, 4ML J 
95.Bom: L R 6H (P C), 1eferred to, 

* A 1evorsionary hen of the deceased husband of 
a Hindu widow has such an interest in the property 
within the meaning of section 91 of tho anon of 
Property Act as would entitle him dwing the lfe- 
time of tho widow to redeem a mortgnge made by 
tho husband, [p 750, cols 1 & 2] 

Gumanı Singh v Chakkar Singh, 8 O O. 39 
and Baeant Singh v Ram Lal Singh, 51 Ind Cas 
935, 0 O L J 48 1U P L R (O) 45, fol- 
lowed 
* Ram Chander v. Kallu, 30 A 497, AWN 
(1908) 225, 5A L J 636, not followed 

A pmehase made of pioperty actually in litiga- 
tion though for valuable conmderation and without 
any express or implied notice, m point of fact 
attects the purchase: in the same manne ns if he 
hed such notice [p 750, col 2 J 

Basant Singh v Ram Lal Singh, 51 Ind Oas 
e GO L, J 948, 1 U P, 14 R (O) 45, 1efer- 
1ed:to 


Appeal against the decree of the Sub- 
Judge, Bara Banki, dated the 13th Novem- 
her 1922, reversing that of the Munait, 
Fatehpur, dated the 8th April 1922 


Mr, Brsheshar N ath, for the Appellant 
Messrs M, H. Qidwdi, Alt Zahir and 
R. R. Qudwai, for the Respondents 


SJUDGMENT.—Three appeals have 
heen filed against an order of the 
Subordinate Judge of Bara Bank: They 
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“all arise out of the same transaction. 


The same facts are common to all and all 
will be disposed of in this order 


On the 17th August, 1904, one Mulhe 
executed a moitgage deed in favour of 
Raghunandan, The consideration was 
Re. 400 and the mortgage was usufructu- 
ary with possession It 19 not disputed 
that the mortgagec actually only obtained 
possession of half the property. Mulhe 
aed in 1906 leaving a widow Musammat 

ii | 


On the 9th May, 1917, Raghunandan 
filed a suit for sale on foot of his 
mortgage claiming that Rs. 1,000 was due 


,, under it ‘The suit was bought against 


Musammat Birji who did not contest it 
or even file a written statement On the 
19th of June, 1917, a compromise was filed’ 
in. which the widow admitted the whole 
amount of the claim to be due and: a 
decyce was passed for Rs. 1,000: with 
Rs 126-12 on account of costs Future 
interest was allowed as stipulated in the 


till realization. 

On the 13th of September, 1920, Basawan, 
the appellant in two df these appeals, 
instituted a swt for possession of the 
property on the allegation that he- was 
the next reversioner to the estate of the ` 
deceased Mulhe and that as’such he was 
entitled to pay off the mortgage debt 
andsave the property. from being lost 
by ‘sale He also impugned the decree 


“which had been obtained against the 


widow on the ground that it was collusive 
and’ fraudulent and intended to defeat 
his 1ights as reversioner. He was, there- 
fore, not legally bound byit The suit 
was brought against Raghunandan and 
Musammat Bırjı During the pendency 
of the suit the property which had been 
brought to sale by Raghunandan in 
execution of his decree was sold on thé 
20th of May 1921 to Natha who was 
thereupon joined aga defendant 

"Various defences were set up by the 
three defendants. The learned Munsif 
held that the plaintiff ‘Basawan was the 
nearest reversioner On the issue whether 
the decree had been obtainted by collü- 
gion he recorded no clear finding, but 
he decided that Raghunandan had been 
entitled only to Rs. 782 and not to 
Rs 1,000 which had been admitted in the 
compromise. This amounts toa findin 
that the decree had 1n part been obtained 
by collusion He granted a decree to 
the plaintiff for redemption on payment 
of Rs. 782 ' 

Thres appeals were filed against this 
decision by Basawan, Raghunandan and 
Natha m the Court of the Subordinate 
Judge who has held that the decree 
obtained by Raghunandan against the 
widow was not collusive and that it is 
legally binding on Basawan. The other 
findings ofthe Munsif were upheld, but 
in view of the finding that the plaintiff 
was bound by the decree he dismissed 
his suit altogether. He further decided 
that the auction purchaser was protect- 
ed as he had bought the property in 
good faith and accordingly decreed the 
appeal of Natha but dismissed the other’ 
two appeals As has 
mentioned ‘three appeals have been filed 
from this order; two by Basawan (a): 


already been -. 
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against the order ^ dismissing his 
appeal, and (6) against- the order 
decreeing Natha's appeal, while 
the thiid is on behalf of Raghu- 
nandan With regard to this last appeal . 
it iscontended on behalf of Basawan 
that it must be at once dismissed. 
As the suit ‘against Raghunandan has 
been dismissed ın toto Raghunandan 
.has no cause of action left for an appeal. 
This ‘contention appears to be sound.. 


On behalf of Basaivan four pleas have 
been taken m arguing the appeal — — ^ 
- (1) That the decree obtained by 
Raghunandan against Musammad Birji on 
the basis of a-compromise wasobtained ` 
by fraud and collusion. ME 
(2) That ın any case the decree is not 


* “legally binding on the reversioner because 


it was not obtained after 
contest. ` 

(3) That as the nearest reversioner to 
theʻestate of Mulhe, Basawan, 1s entitled 
to recover the property on payment of © 


^-guch an amount as is found to be 


fairly 


ue. : : 
(4) That the auction-purchaser cannot 
set up any rights against Basawan 
because he wasa purchaser pendente lite 
and in these circumstances no question 
of good or bad faith ‘arises D RH ah 
With regard to the first plea ıt is - 
pointed out that the consideration for" 
the mortgage was Re. 400 only and the 
mottgage wasusufructuary with posses- 
sion. There is no condition in it for the 
payment of interest. 


. There are two @lauses-in the deed on 
which the Courts below séem to have 
founded their opinion that Raghunandan 
was entitled to interest, The firét para- 
graph clearly deals only with the 
question of mutation. The: mortgagor 
undertook to have ihe name of the 
mortgagee entered at his own expense. 
Ifhe failed to do this the mortgagee 
could getit done and at the time of 
‘redemption recover the expenses from, 
the mortgagor with interest at 12 per cent. 
per annum The secondclause 18 towards 
the end of the document and provides 
that if as the result of any tigation 
any poition or all of the property 
mortgaged should pass out of the posses- 
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: Basawan contends, however, 


he was content to accept ha 
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sion of the mortgagee then the mortgagor 


would compensate him from other pro- 
perty moveable and immoveable. Ji he: 


failed to do this the mortgagee would 


be entitled to filea suit and to recover 
the whole of the mortgage money with 
costs and damages bysale ‘ofthe mort-. 
gaged property, making up the deficiency 
from any other property belonging, to 


the mortgagor. This clause clearly 
‘authorised: the mortgagee hunandan 
to bring such a’ suit as he. did bring: 


but: it is contended that he should have 
done so at once instead of waiting, as he 
did, for nearly 13 years Reference is 
made to Bhawani Pershad Singh v. Saheb 
Din Lal (1) in which it was held that 
where a usufructuary mortgagee does not 
take possession of the mortgaged pro- 
perty and thereby loses the profits 
which he. would otherwise have obtained 
he cannot subsequently claim interest 
nm lieu of those profits . 

In that case, however, there was no pro- 
vision for the payment of mterest 1n the 
event of the mortgagee failing to get 
‘possession The learned Advocate for 
that the 
delay in filing a suit- was sufficient to 
debar the mortgagee from any right to, 
interest. He acquiesced in his dépriva- - 
tion of possession for 18 years and ıt 
must ‘be presumed from his. conduct that 
the pro- 
perty as atfficient security for his. mort-. 
gage. A ruling of their Lordships of the . 
Privy Council reported as-Partab Bahadur 
Singh v Gajadhar Bakhsh. Singh (2) 
and another of the Allahabad High Court 


reported as Khuda ‘Bakhsh v. Alam-un- - 


missa (3) in which that ruling was followed 


‘are referred to. Those, however, were both 


suite for redemption brought by mortga- 
gors whereas in the present instance the , 
But was brought by tho mortgagee in 
whose: deed there was a “distinct ~cove- 
nant ‘authorising him to make'‘the claim 
which he made. `I do‘not consider that 
the mortgagee can be held ‘to lave 


acquiesced’ “in the diminution of “his 


d) 90.0 Iu EE 

(2) 21:À: 021, 20 L A 118, T'C; W. N.07, 1 
Bom,L H.815,8 tur P.O.0 3100 Q). | 
gO AI ACHT AL. RB; A NGA, nu) 
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security merely because he delayed for 
some years in bringing his suit. 

The learned Advocate for Basawan has 
indicated various details in the plaint 
-and compromise and also in the decree 

' which lead to the inference that there was 
collusion between Raghunandan and the 
widow; and though it 18 admitted that 
Raghunandan had been in possession of 
half the mortgaged zone: yet he 
claimed interest on the ole of the 
mortgage money from ie aie of exe- 
cution of the deed till the date of 
the suit. A mere perusal of the plaint 
would have shown that this claim was 

‘an exaggerated one, yet in the compro- 
mise the full amount claimed was admit- 


ted tobe due and future interest was . 


- also allowed at the abnormal rate of 
12 per cent. períannum. Further though 
the suit was not contested yet costa were 
allowed on the contested scale. 

It has recently been held by their 

- Lordships of the Privy Council in Ram- 

' sumaran Prasad v, Shyam Kumara (4) 
that a compromise entered into by a 
Hindu widow bonafide for the benefit 
of the estate and not for her own per- 
sonal advantage binds the reversioners 
.&8 much as a decree against her obtain- 

' 'ed after htigntion, But it cannot 

seriously be argued that such a compro- 

‘mise as the one which we are now con- 

- sidering was for the benefit of the estate, 

admitting, as it did, 

amount UP in excess of what was due 

and which could never have been sup- 
ported had the case come to trial. Raghu- 


nandan undoubtedly had a good case on : 


his mortgage but he would not have 
obtained a decree for so large a sum had 
the widow not colluded with him and 
- refrained from contesting the suit. 


. The right of the appellant Basawan 
io institute this case had been question- 
` ed. The Allahabad. High Court in Ran 


* Chander v, Kallu (5) has held that the re-' 


' versionary heirs of the deceased husband 


‘of a Hindu widow are not porsons who 


Cw 69 Ind. Cas. 71; 40 LA; 134%), SL ALL 
3 P.L T. 719, (1989) A L Re. 

Pat, 741; 16 L. W. 958; 21 A. L. J. 
L. E (P.0 N. OL. 
| 4M, L J. E O 
<- (9) 30 A. 497; A, W, N. (1906) 223, 5, A. L.-J 


` 
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within the meaning of section 91 of the 
Transfer of Property Act have such an 
interest in the mortgaged property as > 
would entitle them during the lifetime ' 
of the widow to redeem a mortgage 
made by the husband, In this Court, 
however, the opposite view has been taken 
in Gumani Singh v. Chakker Singh (6). 
The soundness of the former decision 
has been doubted in Basant Singh v. 
Ram Lal Singh(7)but the question was not 
directly before the Benéh on that occa- 
sion. I would, therefore, prefer to follow 


the pe Bench. decision in 
Gumant 84 v. Chakkar Singh (6) and 
hold that ROBA could bring the 


present guit. 

The auction purchaser Natha bought 
the property while this litigation was 
pending. The price which he paid for 
it indicates that he was aware of the risk 
attached to such a transaction and as the 
purchaser pendenti lite he cannot claim 
to have acted in good faith. A purchase 
made of property actually in litigation, 
though for valuable consideration and 
without any express or implied notice i in * 
point of fact, affects the purchaser in ' 
the same manner as ifhe had such notice: .: 
Sohan Lal v.Jote Singh (8). I consider 
that the view taken by the learned Munsif 
was the correct one. and I accordingly 
allow the appeals of Basawan, set aside 


1 “the order of the lower Appellate Court 
& claim for an. 


and restore the order and decree of the 
First Court. The appellant Basawan will 
have his costs inall Courts. The appeal 
of Reghunandan is dismissed with costs. 


G. H. Plaintiff's appeal allowed 
Defendants’ appeal dismissed, 
© 80 0. 39. 


SL ad. Gas 085, 6 O D. 7,8; 1 U, P.L. 
30 ind, Cas, 458, 10 O. O. 148, 


. HOR o; 


ed 
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RAJAGOPALA PADAYAOHI V. VARADARAJA PADAYACHI. 


.MADRAS HIGH COURT. . 
SECOND CIVIL APPEAL No. 158 or 1922. 
July 28, 1924. 

Present :—Mr. Justice Jackson. 
RAJAGOPALA PADAYACHI— 
PLAINTIFF—ÀPPRLLANT 


versus 
VARADARAJA PADAYAOHI— . 
DzrENDANT No. 1—RRSPONDENT. 
Contract Act (IX of 187f) s 74—Partstion 
between family members-—One member agreetng to 
Lake aenant eon of hw share eaten to 
resume share 1f annutty not patd—Penalty—Ques- 
E law—Second appeal 
, several members of a family 
annuity m heu of his proper , but reesei ves 
the right to resume his share on default of pay- 
ment of annuity, the stipulation regarding 1e- 
sumption of share 18 not penal within the mean- 
pes Hi section 74 of the Contract Act and be 
roed [p 751, col 2] 
The question whether a stipulation is one by 
raised 


way of ty 18 one of law and can be 
pe green [bad 


Tf under a str on the contiacting parties are 
merely remitted to therr ongmal position there can 
De no ‘aneakian of penalty, neither does the meie 
mi a privilege constitute a 
[p. 752, col 1] a . penay 

Pasupaleti A emma v Pabbamidi Papamma, 
2 Ind Cas 850, *Kulada Prasad ury v. 


inst the decree of 
ihe Oourt of the Subordinate Judge, 
“Cuddalore, in A. 8. No. 79 of 1921 
(A. 5.. No. 51 of 1921, District Court) 
preferred against a decree of the 
Court of the District Munsif, Mannar- 
gudi, in O. B. No, 249 of 1920, 
Mr. T. L, Venkatarama Iyer, for the 
Appellant. i 
Mr.. C. Narasimhachariar, the 
Respondent. 


JUDGMENT.—Appeal against the 
decree of the Subordinate Judge’ of 
Cuddalore in ‘Ap Suit No. 79 of 
1921 (O. S. No. 249 of 1920, District 
Munsif's Court, Mannargudi. D 

The ap twas onc of three brothers 
and at the time of partition it was 
agreed that instead of taking his share 

, of the land, he should receive an 
annuity in moieties from his two 
brothers, and if either defaulted, he 
should resume that portion of his share 


for 


which had gone to the defaulter. Inm 


1 


' 


y an agreement of partition one of the. 
to receive an: 


ordinate Judge 


: schedule D of the partition deed, Ex- 


hibit O, the two halves which make 
up his share are shown as severally 
ded to the shares of each of the other 
brothers. The respondent made default 
and appellant sued for arrears of am 
and for the resumption of his' 
Share from the defaulter. The Priginal 
Court decreed his suit, but the Bub- 
on appeal while 
decreeing the arrears, relieved respond- 
ent against the resumption of the half 
share holding that it was by way of 
penalty. Hence this appeal. It is con- 
tended on behalf of respondent that 
when once the lower Courts have found 


-that a stipulation 18 by way of penalty, 


it ig a decision on a question of fact 


which cannot be traversed on second: 


appeal, The question is whether the 


- stipulation can legally be said to be 


within the purview ofsection 74, Indian 
Contract Act, and the frequency with 


which this point has: been raised on' 


second appeal is in sitself a guarantee 
that it is a question oflgw. However, 
it has always been conceded that there 


. is no absolute rule of law which deter- 
`' mines the matter, but each case has 


to be considered according to its par- 
ticular circumstances. The exact wording 
and frame of Exhibit. O are, therefore, 
important. The appellant refrained from 
taking his share of the land because 
as set forth in the document he was 
& bechelor Besides the land, there 
were certain debts and outstandings 
which were divided between the two 


' other brothers, and each agreed to give 


the appellant Rs. 100 who also got & 
manar and right of way. 'lhen there 
is the arrangement mentioned above in 

d to the annuity and resumption of 


schedule D lands in default of its payment., 


It was argued that because respondent 
and his brother ‘got appellant's share 
of the land, they relieved appellant of 
the full burden of family debt, but I 
find no warrant for any such assump- 
tion in the document, Apparently it 
was reckoned that on a ance. the 
debts.and outstandings were worth 
Rs. 200 and that amount was paid in 


7 


cash to the appellant. If his brothers ' 


Jost by taking over these. transactions 
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presumably there would have been no 
: cash -payment. I think it must be 
“ taken that the document does what it 
sets forth to do and makes a fair 
division between the three brothers 
: The lands are equally divided in sche- 
dules A, B, D and the D schedule share 
is equitably commuted to an anmuity 
- because so long as he got an annuity 
the appellant did not want the land. 
The question then for determination 18 
whehe the provision that appellant 
resumes his share of the land on Sefaul 
of payment i8 by way of penalty In 
most cases in which this question arises 
there is & primary contract, and then. 
a secondary contract by which the pro- 
misor binds himself to give something 
over and above his original liability - 
to the piomisee if he should commit 
Jaches in reg&rd to the primary contract. 

. Under section 74 a Court must consider 
what reasonable amount of damages 
on account of such laches is due to the 
promisee and find accordingly See 
, Wallis, O. J, in Avathan. Afuthu- 
kruhmer v Sankaralingan. Pillar (1 
See also Sundara Ayyar, J. at page 265*, 
The Court will carry out the primary 
- contract but not necessarily the sub- 
. sidiary contract to come into operation 
jf the primary contract is broken In 
‘the present case what 1s the subsidiary 
contract? The appellant is not to 
receive anything extra by way of dam- 
ages, and the respondent is not to be 
mulcted on account of Jus failure to” 
pay the annuity. The arrangement as 
regaida the annuity having broken down, 
the appellant is to 1esume his normal 
position as third member of the 
divided family enjoying a third share 
of the property. The . contrary view 
can only be maintamed onthe assump- 
lion ‘that the paitition was unfair, and 
the arrangement that he was tò be 
pad an annuity gave the appellant less 
thun he would have got 1if he took 
- the land; an assumption for which 
there 18 no warrant. Ifthe contracting 
parties are merely remitted to ‘their 


... (I) 18 Ind. Cas 417, 36 AI, 229 atp. 218,13 AL, ` 
DEA SIN L. J, 135 Es 2s 


M a 
- *Puge of 90 MAKAN - 2 - 7 uL 
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"therefore, I iestore the decree of 
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original position, there can be no question ' 
of penalty Cf. Pasupalett Achayenma v. 
Pabhamıdı Papamma (2) and 
assuming that appellant gave more 
than- he need, when he entered into ~ 
this arrangement, the mere withdrawal 
of a privilegeis no penalty. Cf. Davis 
v. Thomas (3). This view has prevailed . 
where a lower rate ofinterest was allowed 
as a matter of grace if payment was 
punctual. Kulada Prasad Chowdhury v. 
Rama Nand Patnaak (4). . 

In the case cited by the learned Bub- 
ordinate Judge Phayammalachi v. Sevu 
Rajali (5), there was'relief against for- 
feiture. Ido not think that the present 


- ease can be described as forfeiture. A 
- return to the status quo at the time when 


agreement was entered into does not 
vest the property in the respondent, 
Bo he cannot be said to forfeit what al 
that time was not hie. Nor do I think 
anything is to be gained by way of 
analogy by describing iespondent as 


“a transferee of property with a contin- 


gent interest or os a tenant. What 
the Court has to enforce i8 an agres- 
ment of-partition. ‘The brother does not 
say “you shall hold my land at such and 
such arent; butmyshare shall be satisfied 
in such and such away” We should, - 
as Napier, J observes m Krishna Shetti 
y. Gilbert Panto (8), be very careful in 
applying statutory provisions that are 
not in puri materia, I do notfind the 
stipulation that appellant shall resume 
the land im schedule D on default of 
payment of his annuity to be penal, and, 

e 
Original Court This appeal is allowed 
with costs in this and the lower Appel- 
late Cowt and as provided in the 
original ‘decree. 


YN Y. . 
8. D Appeal alluwed, 
e 9 Ind Cas 850 ; 
(3) (1831) 1 Russel & Al 500, Tumlyn 416, 0 L; 
J (o 8) Ch 932, 30 1) R 105, 32 R R 257, - 
(4)'61 Ind ‘Oas 923, 45 C 1036, 330 L. J. 1M, 
CWN? ' 
43, Ind Cas 334, (1011) 9 AL W N. 327, 10 
ZAH 30 Ind Cag ‘898, 42 AL. 051 at-p. 600; 30 M, 


3807, BL W. 431. ~ 
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jatented he bé very wide, Tt empowers a 


LAHORE- HIGH COURT. 
OniMINAL APPEAL No. 1220 OF 1923. 
February 26, 1924 
Present:—Bir Shadi Lal, Kr, Chief . 
* Justice, and Mr. Justice LeRossignol. 
EMPE EROR aia 


GHULAM HUSBAIN—Acousap— y 


RESPONDENT, 
Criminal Procedure Code (Act V of 1808),.88 4, 190 


—Report of Polres Officer, meaning of—Allegation, 
of non-cogaizable' case by Polce also lie 
ProsecutorAghether "complasnt"—Court, whether can 
take ‘cognizance 


. The words "report of a. Police Officer” as used 
in. the Oriminal Procedure Code mean ‘the, report 
‘of a Police Officer in cases in which he is authorized 
to investigate’by the Oode 

Therefore e written allegation of a non-cognizable 
case made by a Police Officer who 1s also a Public 
Prosecutor with a view to the Oourt's taking action 
isnot the report of ‘a, Police- oe: 18 8 "com- 
plaint” as defined 1n section 4 of the Criminal Pro- 


, cedure Code and the Court „18 competent to take: 


action thereon 
The Orminal Procedure Code does not prohibit a 
Police Officer from presenting a complaint to the 
in a case non-cognizable by the Police 


Oriminal appeal from an order-of- the. 


Magistrate; First Class, with enhanced 
“ powers under. section 30, Criminal Pro- 
cedure Gode, Simla, , dated’ the 27th 
August 1923. 

“Lala Jai Lal, R. B., Government, Advo- 
cate, for the Appellant 

“Lala Badri 
Nath Bhandart, for the Respondent. 


SERM EN Thus is an an appeal by 
the Orown against the acquit of the 
respondent ofan offence under section 
509, Indian Penal.Code. The Magistrate 
came to.no, finding on the merits but 
acquitted,the respondent, on. the ground 
that the, proceedings ofthe Oourt were 
void. by reason-of;the, absence of-a ‘proper 
complaint: 

The machinery ofthe. Gourt was set 
in motion on what purported to be a 
complaint signed by the Court:Inspector 
as ex-officio Public secutor. The facta 
are that the cireumstances of, the case 
were , stated: by.a “Mise Cooper and the 
Obhief. Officer of, “Telegraphs ‘to’ the 

Additional, District Magistrate ` who 
rigs the, Court below, to try the 


Now, sestion. 190 ofthe Odde is; and is 
6. E 


' any 


as, R. B, and Lala Jagan - 


Magistrato to take .cognizance of an 
offence in almost every conceivable get of 
circumstances. He may take cognizance 
(1) Upon receipt of a complaint; 
A Upon a Police report; : 

Upon information received from. 
any.person other than a Police Officer, or 
upon his own knowledge or suspicion. 

It was clearly the intention of the Legis- ' 
laturé ‘that the machinery of the Courts 
should be set’ ın ‘motion without any 
difficulty andthe only restriction appears 


* to be that the Magistrate should, not act 


upon information received from a Police 
Officer unless that Police Officer is em- 
powered by the Code to submit a report 
of the facts, butit does not prohibit a 
Police Officer from presenting a com- 
‘plaint to the Magistrate'even in & case 
non-cognizable by the Police. Section 4 
of the Code defines OS as being 

allegation made orally or in writing 
to a Magistrate with a view to his taking 
action but does not include the report of 
2 Police Officer. Now, “the report of a 


* Police. Officer" has a peculiar meaning 


throughout the Code. It means the 
report of a Police Officer in cases wltich 
he is authorized to investigate by the ' 
Code. Ifastatement of facts made tó.a 


trate is not a Police Officer's report. ` 


for’ the respondent it ıs admitted 
that the document in. this case is not a 
Police report, then there seems to be no 
ground for holding it to be other than a 
complaint tis an allegation in writing. 
not the . report -of: a Police Officer 
addressed to's Magistrate with a view to 
his taking action. The signatory of the 
document is, ıt is true, an Officer of the 
Police but he is.also a Public Prosecutor, 
The report of a Police Officer is excluded 
from the definition of: ‘complaint’ and 
this is probably due to the fact that 
certain offences can; be pros rosecuted, only 
on receipt of a complaint by a Magistrate. 
Inthe case before us there was. before 


‘the Court a written allegation made with 


a view tocthe Court's taking action and 
that documént'was signed iran Officer 
of the Police ‘who was a Public 
Prosecutor. As the facts, recited ¢s- 
tablished only a non-cognizable case na 
Police report: could: haye been made in 


j 
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connection with those facts’ In oir 
opinion there was & complaint before the 
agistrate and he should have decided 
the case on the merits, f 
We accept the appeal, set aside the, 
order of acquittal and direct the Magis- 
trate to proceed with the case on the 
merits. . ' 
K 8, D. ` Appeal accepted, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
, ORIMINAL RBVISION APPLICATION 
No 38 or 1924. 
April 29, 1924. 
Present:—Mr Kincaid, J ©, and 
Mr. Kennedy, A J. O 
NURAN-—APPLIOANT 
Versus A 
EMPEROR—Oprositz PARTY 
Criminal Procedure Code (Act V of 1898), 8 139, 
t (1), (5 Appeal competent —Revunon — High 
Court, w. can tnterfere on its own motion, 
When an appeal lies against any crmunal 
proceedmgs but no appeal is brought, no pro- 
ceedings by way of revision can be entertamed 
at the instance of the party- who could have 
appealed, having regard to section 439 (5) of the 
Procedure Code, and if proceedings by 
way of revision are instituted by such a party, 
the h Court cannot interfere even on its own 
motion under clause (1) of that section , — , 
, Jumo v Crown, 28 Ind. Cas 108,8 8 L R. 229; 
16 Or. L. J. 258, followed but doubted 


Application to revise an order of 
First Olass Sub-Divisional Magistrate, 
Tando Mahomed Khan, dated the 12th 
November 1923. 

". Mr. Motwam L. Lalvani, 


: the 
Applicant. 


for 


r. T. G. Elphinston, Public Prosecu- 


tor for Sind, for the Orown. 


JUDGMEN'T.—The facts of this 
case aie shortly as follows: —The Sub-Di- 
visional Magistiate, 16 would seem, called 
upon a certain Nuiasn to give security 
for good behaviour under section. 118 
of tne t'riminal Procedure Code, Nuran 
appealed to the District Magistrate who 
conlirmed the lower Court's ordei. Nuran 


* then produced sureties before the Bub- 


Divisional Magistrate of ‘Tandoand the 
learned Magistrate rejected them- for 
yeagons which I shall refer -to : later, 
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Nuran did not: lodge’any appeal against . 
the Sub-Divisional ` Magistrate's order 
as he might have done to the Sessions 
Judge. He has, however, come in re- | 
vision to this Court, We are of opinion 

that the reasons given by the learned 
Sub-Divisional Magistrate for rejecting 
the sureties are not proper’ ones; It 
would almost be impossible for any one 
to ‘put’ forward a surety which would 
pase successfully his scrutiny. If the: 


Witnesses know the sureties then accord- ^ * 


ing to the learned Sub-Divisional Magis- 
trate they “are his friends and they, 


' are Jum together by the common 
. bon 


of offering protection to Bad- 
mashes. If, on the other hand, the witnes- 
ses say that’ they do not know Nuran, 
they are rejected as being unworthy ' 
‘of belief, No less than six witnesses 
came forward in this case amongst 
whom one was a retired ‘Mukhtrarkar. 
We think that on his evidence and on 
that of the other witnesses called to 
prove the value of the sureties, the learned 


Bub-Divisional Magistrate should not  , 


have rejected them. The difficulty, 
however, which stands in our way is 
the section 439, sub-cluase (5) of the 
Criminal Procedure Code. It lays down : 


_ that where an appeal lies and no-appeal . 


is brought, no proceedings by way of . 
revision shall be entertained at thein- ' 
stance of the party who 
appealed, Now here an .appeal lay 
and it was not brought It would seem, 
therefore, under section 439, sub-clause 
(5) that we are precluded from helping 
the applicant. Section 439, clause (5 
has been brought to our notice. Under 
that section the High Court in the 
case of any proceedings the record of 
which has been ‘called for by itself or 
which bas been reportedfor order or 
which otherwise comes to its notice 
the High Court may in its discretion 
exercise any of the powers confened 
on the Court of Appeal, The question 
arises whether, piecluded' as we are 
by section 439, sub-clause (5) we yet 
have a discretion vested in us by sec- 
tion 439, sub-clause (1), If this were a 
restntegra I should incline to the opin- 
jon that the High Court under sec- 
tion “489, sub-clause (1) &hould on ‘itg 


could have - 


TYol.'s3] . 

LOCAL GOYBRNMBNT V. GULAM JILANI. 
own motion interfere wherein injustice 
appears to have been done even: in 
spite of the barin its way from sub- 
clause (5) But the matter.is not a 
res integra, A decision on this point 
was pronounced Per Curiam in the case 
of Jumo v Emperor (1) The learned 
Judges observed: “No doubt this Court 


can, interfere on its own. motion: in - 


cases where a .person affected is de- 
barred from moving.it under section 
439, sub-clause. (5)'but in this case the 
Court has not acted ofits own motion 
in calling for the proceedings under 
section 435 but at the instance of the 
applicant and it would be a pure 


quibble to say that in spite of.the pro- ` 


visions of section 439, sub-clanse (5) 
of the Code, the Court could do what, 
avplicant wants of its own motion. 
This would be a mere evasion.of the 
Statute which the Court cannot permit". 

It may-at some future date be desir- 
able for a Full Bench of this Court to 


consider whether the learned Judges. 


in the case of Jumov. Crown. (1) did. 
not go rather beyond the .necessity of 
the case before them in making these 
observations and whether the Court 
has uot- full liberty to act under sec- 
tion 439, sub-clause (1) in spite of sub- 
clause, (5). But until the Full Bench 
does consider the reasoning ın Jumo v. 
Crown (l) and set it aside we are bound 
by that ruling. There is thus no other 
course open to us but to dismiss this. 
application for revision, At the same 
time, we would express the hope that 
the learned Sub-Divisional Magistrate 
will consider our remarks and deal 
with any further application for sureties 
which may be presented before him 
agreeably to what we have said. 
P. B. A. & Application dismissed. 
N. H. 


(1) 33 Ind Oas.-108, 88 L R. 229, 16 Or L, J. 
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NAGPUR JUDICIAL COMMIS- 
,SIONER'S COURT. 
CBIMINAL RmvistoN No. 98-B or 1924. 
July 31,1924. 

` Present; —Mr. Kinkhede, A. J..C. 
, LOOAL GOVERNMENT-—APPLICANT. | 
versus 
GULAM JILANI—Acovssp—Oprositr 
" Parry, 
riminal Procsdure' Code (Act V of 1999), sa. 435, 

439, ' 197, ` 498, BLA sn pending | bêfore 
Sub-Divimonal Magistrate — Order of bau by 
Sessions Judge—Hrgh Court, whether can interfera 
—"Any proceedings” ın s. 439, scope of— Passage 
Den to jaw trial of case--Power of 
igh Court to expunge E 
A High Court has no jurisdiction to entertain 
an application under section 497 (5) or section 498 
of the Criminal Procedure Oode against an 
order gianting bail, passed by a Sessions Judge 
in a-case pending before a Subordinate Magis- ' 
trate ‘Tha 
section 407 (5) of ths Code aie restricted to the 
cases of persons ieleased by the Trial-Magistrate, 
and those unde: section 498 enable the High 
Comt to release an accused on bail but not to 
order the o2est and commission to custody of, 
persons alieady releasBd on bai by the Sassions, 
Judge . [p 757, cols 1& 2] 


But pr in which it 1s or has been. 
determmed whether bal from the accused person 
should be taken or not fall within the definition 
of "any proceedings" under section 439 of’ the’ 
Oiiminal Proosdure Code and the High Court has 
powers under that section to intarfere and thus 
to control the propriety as well as the, 16 
gi A of oidars in such proceedings. [p 758,: 
ea 

Monrkam Aludalı v Queen, 6M 63, 6 Ind Jur, 
573, 2 Weir 409, 2Ind Dao (N 8) 322, Kr 
Emperor v Badri Prasad, 54 L J 419, A WN. 
(003 195,8 Or L J 49, Queen v Thimma Redda, 
OM L J 411 and Faizàluhammad v Emperor, 20 
Ind Oss 209; 9N L R 81, H Or L J 385, 
‘raferred to, - À 


At any rate, ths High Oourt can interfere with 
‘an order grauting bal passed by a Sessions 
Judga under its inherent powers under mec- 
tion 561-A,^ Oruninal Procedure Code [p. 758, 
col 2] >` 

The High Court has powers under section B61-A 
of the Onmunal, Piocedure (ode to order the 
expunging of passages in the order of a Sesmons 
Judze granting bul if such paces are likely 
to prejudics ths Magistrate in the impartial trial 
of the case. ' [p. 759, col. 2.] 


Revision against an order of the Ad- 
ditional Sessions Judge, Akola, dated - 
the 9th July 1924. . 

Mr. P. ‘Lobo, for the Applicant. ' 

Dr. H. 8, Gou*, for the Opposite Party; 


powers of the High- Comt under . 
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ORDER.—One Ramkuwar, a young 
woman' of 20, and‘her husband, Gopal, 
are alleged by the prosecution to have 
been wrongfully confined by one Gulam 
Jilani with the help of his confederates, 
with a view to effect recovery of a debt 
said to be due to him from Gopala, by com- 
pelling Gopala to bring in his wife with 

im, 1n- order that they both should 
transfer. to him certain fields in the name 
of the wife, in satisfaction of the sad 
debt by executing a,deed in his favour, 


' After bringing the husband and the wife 


` kept them in secret wron 


under their clutches by keeping them 
confined, the accused are said to have 
taken them- from place to place and 
eh confine- 
ment; with a view to attain the object 
of extorting a document from them, It 
ig: also the case of the prosecution that 
while they were in such secret confine- 
ment they were made to execute a 
certain document and after that was 
done, the accused managed, to. finally. 
separate’ the wife fronf the husband thus 
compelling the former to remain behind 
in the wrongful custody of Gulam Jilani 
and his-associates- until she was traced 
at-a house in Pipalgaon Raja During 
ler stay with Gulam Jilani and others, 
Ramkuwar is said to have been raped; 
. A prosecution was accordingly started 
in: the Court of Mr. K, R. Joshi, Bub- 
Divisional Magistrate, Khamgaon, against 
Gulam: Jilani and six others, two out of 
whom are-absconding, under sections 
365; 366, 376, 386, 346, 347 and 109 of the 
Indian Penal Code. While Gùlam Jilani 
dnd his four other associates were being 
thus, tried together before the Bub- 
Divisional Magistrate in Criminal Case 
No. 18.0f 1924.an application under sec- 
tion 497 of the Criminal Procedure Code 
was made to the Magistrate on behalf 
of" the: accused, for their release on bail, 
The Trying Magistrate refused to grant 
bal for reasons stated in his order dated 
25th March 1924: 


An independent application was made: 


to*the Sessions Judge, Akola, (Mr K, B, 


- Misra), on behalf of all the five aceused 


on. 8rd May.1924 under section: 498 ofthe 
Criminal cedure Code. The: Sessions 
Judge- after -copsidering, the evidence 
wak :had til] then gone on the record, 
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-passed the order dated 9th May.1024 grant- 
ing the bail with heavy sureties. He ex- 
pressed.his views on the evidence rather 
Pironi and observed: “ The facts dis: 
closed. . . (1) an offence under’ sec- 
tion 347, Indian Penal: Code, which 
being: bailable there should be no objec- 
tion to the grant of bail.” Itis against 
this order dated 9th April 1924,passed*by 
theSessions Judge that Criminal Revision 
No, 99-B of 1924, is filed on behalf of the 
Local Government purporting to be one 
under section 497, sub-section (5) of ‘the 
Criminal Procedure Code. 

While passing- the aforesaid order. 
dated 9th May 1924’ the Sessions Judge 
noticed. an: irregularity in.the trial’ of 
the Criminal Case No, 13 of 1924:which 
consisted in tryin ge offence under 
section 376, Indian Penal.Oode, of which 
Gulam Jilani was. accused, in the same 
case, and pointed out the advisability 
of trying it separately “if the prosecu- 
tion or the Magistrate so wish", Ac- 
cordingly: the trial was split up-and' a 
separate case started under sections 376 
coupled with some other sections against: 
Gulam Jilani alone on 17th. May 1924 
Criminal .Case No. 67 of 1924); While. 

ulam Jilani was: thus.on- his separate 
trial for the offence under-section 376 
an application was- made on his behalf 
for being released on bail under section 
497, sub-section .(1), Oriminal Prooedüre 

e, as this was not covered’ by the 
order passed on 9th May 1924, This 
application was rejected by the Sub- 
Divisional’ Magistrate for reasons stated: 
in the order dated 21st. May 1924. Con- 
sequently on 4th June 1924, an application: 
under section 498.of the’ Criminal Pro- 
cedure Code was made to the Court 
of the Additional Sessions-Judge, Akola; 
The: Additional Sessions Judge 1 
Deshpande) by his order dated 9th June 
1824 ordered bail to betaken from Gulam 
Jilani. It is agamst this order that: 
Criminal Revision No, 98-B of 1094 has 
been similarly filed on behalf of the ' 
Local Government. 
ae Rule Nisi was ned in each of the 

orpsald cases to the opposite party 

show cause why the bail bende shoul 
not be cancelled and also for nal 
appearance before this Court., The nón- 
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applicants ‘accordingly appeared and 
showed cause why the Rule should not 

hò made absol and this order will 

govern the decision of both the cases. 

“On behalf of the accused a prelimi- 
nary objection is taken to-the jurisdiction 
of this Court to. entertain’ a revision 
against the order granting bail passed 
by a Sessions Judge. under section 498 
of the Oriminal: Proeedure'Code, and it 
is further urged that section 497, sub- 
section (5) under which the applications 
for revision are ;professedly made, has 
no application and does not confer 
jurisdiction on this-Court as ‘that sec- 
tion -applies to the case ofa person re- 


y the Trial Magistrate under that.. 


section. In this case the Trial Magistrate 
had refused to, grant bail as his orders 
dated 25th April 1924 and.2ist May 1924 
show. ey section 497,.sub- 
section (5) has no application to the 
present case. As regards the power of 
this Court under section 498 it is argu- 
ed ‘that that section in terms enables the 
High Court just as it does the Court 
of Session to direct that “in any case" 
any ‘person may be admitted to bail, 
whéther there.be an appeal on con- 
viction or not, but that it does ‘not 
confer on the High Oourt a similar 
jurisdiction as the .one conferred by 
section 497 sub-section (5) to cause any 
person who ‘has been released under 
section 498, by the Sessions Judge to be 
arrested and commit him.to custody. The 
Counsel for the accused further submits 
that the jurisdiction of the High Oourt 
and the Sessions Judge is concurrent 
in the matter of admitting accused per- 
sons to bail,.and:that as.ample discre- 
iion is given to the one as to the other, 
and that this Court cannot, ‘therefore, 
substitute.its own discretion for that of 
the Sessions Judge. 

There is much force in this argument 
addressed in support of the preliminary 
objection, and Tu inclined to" the 
view .that the applications for revision 
as laid under section 497, sub-section 
(5) are not maintainable. lam further 
of opinion that they are not maintain- 
able under section 498 asit stands: but 
at the-same time I.a&m of opinion that 
this does ‘not and ‘cannot mean that 


l 
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the High « Court has no power to inter. 
fere with orders imade in -proceedings 
for bail when such proceedings are 
proved to be illegal. The.proceedings 
in which itis or has to be determined 
whether bail from the accused person 
should be taken or not fall within the 
definition of judicial .proceedings and 
the High Gourt has power tq interfere 
with the order made 1n such proceedings: 
Manikam Mudal v Queen (1) Even 
though the High Court's power of:in- 
terference is thus limited, the Allahabad 
High Court in a case of Kang-Emperor 
v. Badrw Prasad (2) pointed out that 
where a-Sessions Judge after consider- 
ing the evidene thinks that there are . 
no reasonable grounds.for believing the , 


*accused to be guilty of the offence of 
which he is accused, and release chim,” 


on bail, the High ‘Court will .not go 
behind this finding .and cancel the 
order of the Judge releasing the accused 
on bail, Of course this case was ‘com- 
mitted to the Sessions and the order ' 
was passed by the ‘Sessions Judge -inw 
the course of the Sessions trial. 
this does not make any difference in 
principle. A similar view was also‘ taken, 
in Queen v Thimma Reddy (3). The 
admission of an accused to 'bail.is a 
matter within the discretion ofthe Judge 
before whom it comes. The discretion 
of the Trying Magistrate if exercised in 
favour of releasing the 
bail is expressly made, under section, 
497 (5), Oriminal Procedure Code, suh- 
ject to revision by the High Court. 
While the discretion of the Sessions 
Judge has not been similary ‘made ' 
subject to such revisional ;jurisdietion 
by the High Court by any express ,pro- 
vision to that effect in that or ‘other 
sections in the Chapter on Bails. But 
this does not mean that :the Sessions 
Judge is at liberty to exercise the dis- 
cretion vested ‘in him under law, arbitr- 
arily and notin conformity with: sound 
jadicial principles. - 


a) e 63, 6 Ind, Jur. 573, ? Weir 400, 2 Ind Deo, 
M irs L J:419; ‘A WAN, cone. *8.Or iL, 
(3) TU M'L J.411, 


(s 


But . 
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=’ The' Court of every Sessions Judge in 
Central Provinces and Berar is subject 
to the genéral revisional as also ap- 
pellate junsdictim of this High Court 
which 18 the highest Court of Appeal or 
Revision for the Provinces, and it is not, 
therefore, correct to say that, even if it 
appears in any particular case the re- 
cord of which has been called for by 
it under section 439 read with section 
435, Oriminal Procedure Code, or it 
comes to the notice of the High Court, 
that the Sessions Judge has not exer- 
cised his discretion with proper care, 
the High Court should be powerless in 
the matter of interference. The words 
“any proceeding” in section 439, Orimi- 
nal Procedure God 
be sufficiently general to give to the 
High Court ample power to control the 
ropriety ns well as the regularity of a 
ding, sentence or order of any inferior 
Criminal Court, should it appear to it 
fit to do so. No hard and fast limita- 
tions can, therefore, be placed, on the 
powers of superintendence and correction 
which the High Court can exercise over 
the proceedingsof the Courts subordinate 
to it. In my opinion the words “any 
proceeding’ would apply even to the 
proceedings for bail taken before a 
Sessions Judge under section 498, Crimi- 
nal Procedure Code In the case of 
Faiz Muhammad v Emperor (4) thus 
Oourt laid down that’ under section 439 
read with section 435 of the Code of 
Criminal Procedure, 1898, the High Court 
has powcr to revise an order of proceed- 
ing which though legal, 18, 1n its opinion, 
ciently umproper to justify its inter- 
ference. I have, therefore, no doubt that 
the powers of this Court are sufficiently 
wide. 

It is, however argued that the essence 
of the Code of Criminal Procedure is to 
be exhaustive, and where no express 
power to interfere with an order of a 
Court of Session granting bail under sec- 
tion 498, Oriminal Procedure Code, is 
conferred on the High Court by any. of 
the other sections, such power ought not 
to be exercised, because by anch inter- 
ference tho liberty of the accused who are 


"m 20 Ind. Ces. 209; 9 N, L, R. 81, 14 Or, L, J. 
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e appear to me to, 


. pes 


let off on bail is likely to be jeopardised. ` 


On the other hand it is urged on behalf 


‘of the Crown that to--degy such authority 


to the High Court might in some cases 
result in great injustice to the prosecu- 
tion. I think that if any authority. be 


lacking under any of the other sections , 


of the Code, section 561 A added by:the 
new' Amendment. Act XVIII of 1923 
supplies it, That section gives statutory 
recognition to the inherent poweis of the 
High Court—& principle which is already 
well-recognized. For all these reasons I 
hold that the preliminary objection fails 
and that I canin the exerciseof my general 
revisional jurisdicton entertain the peti- 
tions for revision though not under the 
partigular section under which they are 
aid. : 


I now proceed to discuss the-merits of 
the orders dated 9th May 1924 and 9th 
June 1924, passed by-'the Sessions and 
the Additional Sessions Judge on the 
bail applications respectively made to 
them. The Sessions Judge while 
dealing with the -evidence -before him 
in connection with a side issue of 
granting or refusing bail has to,a certain 
extent not been very careful or guarded 
in the use of certain expressions. Bx- 
ception is, therefore, taken -on behalf of 
the Crown to certain passages in the 
order where he has even gone -to the 
length of holding that “the facts dis- 
closed to his mind an offence under sec- 
tion 347, Indian Penal Code " which was 
bailable offence, and another when he 
expressed his opinion'in the following 
terms “ Looking to the stories as told by 
Gopala and his wife in their plain .nara- 
tive void of all exaggerations there .was 
no intent at secret confinement with 
any object, butit was after all a case of 
wrongful confinement in an aggravated 
form for the purpose of extorting from 
the person. confined, any property or 
valuable security, falling under section 
347, Indian Penal Code, which is a bail- 
able offence’. The underlined words 
are likely to be misconstrued 
each party. The prosecution says the 
storv appeared to the Sessions Judge to 
be a plain narrative which was devoid of 
all exiggerations, while it ia capable of 
bearing the interpretation that what was 


y 


1 


by, 


d. 
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meant by the:Sessions Judge was that if 
the stories are stripped ofall..the exag- 
geration they would show that. In a still 
another passage ir his order he observes: 
“The Magistrate has rightly characteris- 
ed the story of the woman to b» a thrill- 
ing story,.butitisat the same time a 
story which bears, close -and: careful 
scrutiny. I have no desire to prejudice 
the mind of tha Magistrate. In ting 

bail or otherwise, I have to consider what ' 
offence, bailable or non-bailable, appears 
to have committed and also to the method 
adopted 1n the trial calculated to pre- 


judice the accused’ or otherwise." In ' ; 
* offence. - T, therefore, think that those re- 


this passage the expressions “ bears close 
and careful scrutiny " are relied on, on be- 
half of the Crown, as indicating that, 
the evidnes is strong enough ‘to stand 
scrutiny and still the bail is allowed 
What the Sessions Judge meant was “ re- 
uires close and careful scrutiny." No: 
dubi the Sessions Judge has qualified 
his opinion by saying "he has no desire 
to prejudice the mind of the Magistrate ", 
still I cannot help remarking’ that the 
Sessions Judge could well have re- 
frained from expressing such pronounced 
viewa' on the evidence His attempt . 
at refutingsome ofthe arguments used 
by the Magistrate: in refusing the bail, 
'Jeads me to think that he was' approach- 
ing the question asif he was sitting in 
judgment over the order of the Magis- 
trate by way of appeal or revision. This 
was not, however, really the case. The 
application to his Court was an independ- 
ent application and it had to be and 
could have been disposed of on its own; 
merits and without reference to the- 
rounds stated by the Trying Magistrate. 
What is needed in such cases is a broad 
and not nice and critical examination of, 
the evidence. Ordinarily, evidence for 
the prosecution ought to be taken at the 
face value unless it , -is 
incredible ' . £6 | 
The Counsel forthe Crown justly re. 
marks and ‘in fact he had. made. it's 
ground for-special grievance against the, 
order under consideration, th8t observ- 
ations such as these in an order for bail 
are likely to influence the further trial of 
the case and also tbe mind of the TUE 
Magistrate, There is room for thinking.. 


e 
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order 


obviously . 


108: 
that such remarka, or -observations cop- 
ing from the Bessions Judge are likely 
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in 
tohe misconstrued by Subordinate Courts 


and might in some instances even shape 
the ultimate decision by such Magistrate. 
Really speaking section 498, Criminal 
Procedure Code, makes no distinction 
between bailable and non-bailable offen- 
ces in connection with the discretion 
which the Sessions Judge may have an 
occassion to exercise in any particular 
case.. In this particular case the Sessions 
Judge may well have refrained from ex- 
pressing his. views whether the facts 
disclosed a bailable .or a non-bailable 


onarke'some of which are 


Ed ‘or 
ambiguous: and, therefore,. 


ely to he 


-misconstrued were not quite necessary 
, in the particular circumstances of this. 


ease. Acting under the power recognized 
by section 561-A, Criminal. Procedure 


. Code, I, therefore, direct thatthe objection-: 


able matter which is likely to be mis- 
understood as ‘meaning: that the Sessions’ 


Judge has prejudged the case, be 
treated as expunged from his order dated 
9th May 1924. : 


~ In the order of the Additional Sessions 
Judge dated 9th June 1924 there are 
more or less similar observations which 
Ineed not reproduce here at length which 
are also objectionable and are likely . to 
be similarly misconstrucd hy the Trying 
Magistrate, while appreciating or weigh- 
ing the evidence and the probabilities 
of the case These observations are to 
be mostly found ın paragraph 3 of his 
Acting under , section, 561-A,. 
‘Criminal. Procedure Code, I direct that > 
the order dated 9th June 1924 should be” 
read asifall such objectionable matter 
which is likely to create an expression in 
the mind of the Trying Magistrate that 
the Additional Sessions Judge has pre- 
judged. the case, is expunged thcreform 
Looking.to the nature of the offences 
which the ‘accused are alleged’ to have 


` committed, and taking into consideration 
_the-advisability. of giving to the prosecu 


tion a fair opportunity of adducing evi- 


'dence'of à really incriminating nature, 


untrammelled bv the dread which the 
accused, if let off on bail, might inspire 
on the‘minds-of the prosecution wit- 


its its 
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nesses, the Trying Madea his-dis- 
éretion thought fit to refuse the bail. On. 
the other hand the Sessions Judge and 
the Additional Sessions Judge have after 
taking into consideration those circum- 
stances, and the possible inconvenience 
which'may be caused to the. accused by 
their detention while under trial, in their 
discretion though fit to‘hold that-the ba- 
lance of justice was moreon the side of 
the accused than of the Crown and allow- 
ed the bails. The question which I have 


thus to consider is whether this disere-, 


tion has been improperly exercised' by the 


Sessions Judge, or the Additional Bes-. 


sions Judge, or, in the worda of Stanyon, 
A.J. O, in Fate Muhummad-v. Emperor 
(4) whether the order or proceeding for 


granting bail “ though legal 15 sufficiently > 


improper to, justifiy ‘my’ interference.” 
Taking all the ci1cumstances into consi- 
deration and particularly'the right of an 
accused to demand that the charges 
against him should be.tried without any 
unreasonable delay, 1 think that the dis- 
cretion cannot in the*circumstances of 
the cases before me, be said to have been 
improperly or arbitrarily exercised so. a8 
to'eall for my interference In.these cases 
very large number of witnesses 33 in one: 
e and 17 in another are. proposed to be 
examined by the prosecution This 
must necessarily entail: enormous delay 
in the trial and disposal of the cases, 
and it may not, therefore, be pioper to 
detain the accused in custody indefinitely 
by cancelling the  bail-bonds already 


taken from them ‘Inthe caseof Naren-, 


dra Lal Khan v Emperor e ihe High 
Court of Calcutta granted bail on the 
ground of unreasonable delay Adopt- 
ing the-prineiple of that case I think I 
am justified 1n refusing to cancel the 
bail-bonds in tbe cases before me. 

The applications are, therefore, re- 
jected and the Rule Nisi issued in each 
case is hereby discharged. 


GRD  . Applications rejected ' 
& Rule discharged. 
Ne, 


(5) Ind. Cas 738, 30 O 100, 13C W N 43;9 
CreL J 375, 
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SIND JUDICIAL COMMIS- 
SIONER’S iCOURT. 
ORIMINAL REVISION ÁPPLIOATION 
No. ll or.1924. 

March.24, 1994.. . > 
Present. :—Mr. ‘Kincaid, J. O., and, 
Mr Aston, A. T.O 
KHANU AND OTHERS—ACCUSED— 
APPLICANTS 
veraus 
':EMPHRROR--OrrosrTR:PaRTY. |. 
Criminal Procedure Code (Act V of 1808);$8 
487, 430—Alagu ate refumng, to 'charge Med. 
A offence triable by Court of Sesston—-Discharge 
equittal—Drstrict Magistrate's order of com- 
niat d to Sessions, legality of —Revinonal powers, 
exercise of. 
Certain peisons ‘were char, 
trate of the Firat Qlasa un 


before a Magis- 
er sections 424 and 


500, Part IL, of the Penal Code and aoqutted. 
Subsequently the complamant made several appli- 
cations to him to -frame a : the 


against . 
accused under section 395, Penal Oode, and commit 
the accused to the Oomt of Session The "Magna 
trate put'the apphcahons on record but deblined < 
to entertain them The complainant, thereupon, 
moved the District (Magistrate who acting under 
section 437 of the Oriminal Procedure Code, framed 
a charge against the accused and committed them 
to take their trial before the Court of Seamon. 
On its being contended, on 1 on revision, that the order 
of the 'District Magis "was illegal on the < 
mound that the seal ba had been acamited and 

not discharged 

Held, that the order.of the ‘Magistrate was in 
substance an oide | “tho accused ın 
respect of an alleged offence under section 395, 
Penal Code, and that the. District Magistrate had 
qurisdietion to make the order sought to be revised. 
(p 761, col 2] 

Eruhna Reddi v. Subbamma, 24 M. 130, 2 Wear 
514, followed 

King-Emperor v Ayyan, 24 M 675, 2 Weir 699, 
Abdul Hakim, v Basruk Alt/Al Ind, Ona'058,22 


‘OW NIII; peed 210, 180r L J 834, 


Inve Sessions Judge Cownbatore, 47 Ind: Cam' 669, 
41MM 962, Quis a M. 


WN’ 480, M M L T-89, 357 
M LJ 68 hagat v. 
Narain Singh, Ti Tnd; Ons 734,2 Pat” 708, distin- 
guished. 


Where ʻa discretion has been ` by a 
Court of competent Jurisdonon -w Which ia not.on 
the face of it arbitrary, the ce of the High 
Qourt 18 that as a revisional ae it will nether 
enquire: into the ' reasons nor Del with.the 
CUN of the discretion [p 763, col 1] 

Gullt Bhagat v. Naran Singh, Li) En Cas, 734; 
2 Pat 708, followed. 

Application to revise an order of the 
District Magistrate, dated “the (24th 
November 1923. 

Mr Dharmdas Mulchand, : for: the. Ap 
Pis 
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v 


"Mr. T G.'Elphinston, Public Prosecu-- 


tor for Sind, for the Crown. 

JSUDGMENT.—The 
case are shortly *ag" follows :— 

There was a dispute between one 
‘Bhurasing, a zemindar of Matli, regard- 
ing the ownership of the produce of 
Survey No 15, Deh Bhambhai, Taluka 
Matli and certain Khanu Both parties 
claimed to he owners of this: Survey 
"Number ‘As the result of this dispute 
Melhusing the brother of Bhurasing, the 
-zemindar, filed a complaint under section 
145 of the’ Criminal Procedure Code in 
the Court ofthe mukhttarkar and Furst 
«Olass. Magistrate of. Guni against Khanu 
.and others .In. those proceedings the 
"Magistrate attached the produce of this 
‘Survey Number through the mukhtiarkar 
of Matli ‘and ordered that,a watchman 
-should :be-appointed -to look after the 


produce. Agreeably to those directions. 


‘the  mukhtarkar | of-Msii ordered 
‘Bahadurkhan Tapedar to comply with 


` fthem.and the. Tapedar put & seal on the 


‘produce and' appointed a watchman by 


“the -name of Khamiso. to look after ` 


it. 

'Qn the ‘night of the 3lst of December 
1922, so 'it has been alleged by the 
‘prosecution, Khanu, Khamiso, Imamb 
Dayakan and ‘a . certain Mahomed 
‘Khan, who, has since absconded, came 
on the scene with hatchets and removed 
the produce from the possession of the 
‘watchman Khamiso e Temonstrated 
‘with them, but’ they overawed him'by 
threatening ‘to kill him with hatchets 
‘which they- carried, Khamiso the 
“watchman afterwards made a report of 
^vhat had happened to the Tapedar and 
the Police challaned 'Khanu,.Khamiso; 
‘Imambux and Daryskhan. under section 
4124 and section '506 Part II of the 
‘Indian .Penal ‘Code before the First 
"Glass Magistrate of Tando Mahomed 
“Khan. (Mr. 'Hassanali) That gentleman 
enquired into the case and on the 18th 
of September 1923 acquitted all the 
accused bf the offences with which they 
had been charged, An application was 
subsequently: made ` by -the Tapedar 
Bahadurkhan to the learned -District 
Magistrate, urging that the accused 
Khanu.and-the three accused persons 
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Khamiso, Imambux ‘and  Daryakhan 


should ‘have, been committed to the ' 


‘Court of Session on: a charge ‘framed 


under section 395.of the Indian Penal 
Code The learned .Distriót Magistrate, 
Mr Taunton, on;the 24th of November 
1923 eame to the conclusion that there 
wes & prima. facie case of an offence 
under section 395 of the Indian Penal 
Code and committed them to take their 
tral before the Court of 'Bession 
Against the learned District Magistrate's 


‘order of committal Khanu and the three 


other persons committed have made an 
application in revision. to this Court, 
The application was admitted only for 
the examination of the legal question. 
whether the learned District Magistrate 
in view of the acquittal order of the 


First Olass Magistrate was .empowered 


by law to commit the accused to take 
their trial before the Sessions Court.cf 
an offence committed under section 395 
of the Indian Penal Code 

We have had the benefit of an able 
legal argument by the learned -Pleader 


on behalf of the accused Nevertheless, - 


we are of the, opinion.that the ‘order 
of the learned -District Magistrate was 


‘within his competence to pass We do 


not wish to examine it ón the merita 
as the application was not admitted on 
the merits We shall only examine the 
law point involved i 


The question for our decision is simply ' 


this, whether.. the District „Magistrate 


had under section’437 of the Criminal- 


Procedure Code power to commit the 


accused before:the Court of Session. 


In this connection it,must be borne- 
three "appli-. 


in mind ,that no ‘less than 
cations, all of which: the learned Magis- 


trate has:put on: record, were made ` 


to the Magistrate to. commit 

to the Court of Session Boe 
to do so and in declining to do ^80 
he really discharged the accused, al- 
though he pass no formal written 
order to that effect. This case, as it 
seems to us, i8 on all fours with the Full 
Honey ope of Krishna Reddi v..Stibbamma 


) ; NE : 
The following” passage from the judg-. 


(1) 24 M, 130, 2 Weir 544 


‘He declined `` 


,'' pertinent :— 


D] 


Lu 
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mept of the Full Bench. is highly 


- «Jf section 209 of the  Oriminal 
Procedure Code is to be construed as 
meaning: that there can be no ‘discharge’ 
‘ander that section in respect of an 


' "offence exclusively triable by a Court 
-of Session in cases where it appears to 


„the Magistrate that the accused should 
“pe tried before hinne e some otier 
Magistrate in respect 0 ences not ‘so 
exclusively triable, there would be a 
deadlock, since there is no provision in 
the Code, other than that contained in 
section 209, for dealing with a case 
where the Magistrate is of opinion that 
there is no evidence of an alleged offence 
which .is triable erolusively Dy a Court 
of Session but considers that the accused 
should be tried before himself, or some 
.other Magistrate, in respect of alleged 
offences which are not so exclusively 
triable. agis 
trate’s order itis clear that he adjudi- 
cated upon the question whether there 
was any evidence against the accused 
in respect of the major offence. The 
Magistrate came to the conclusion that 


there was not, and he declined to charge . 


him with the major offence It seems 

. tia that this is a ‘discharge’ within the 
meaning of section 209. . . . . : 
We think that the Seasions Judge had 
:urisdiction to make the order under 
section 436." 


The case of Emperor v. Ayyan (2) was 
‘brought to our notice But that case must 
he widely distinguished There the learn- 
ed Magistrate tried a person for giving 
false, evidence in a judicial proceeding 
The Sessions Judge subsequently held 
that as this false statement had been 
made in connection’ with a charge of 
murder the accused could only have 

‘heen tried by the Court of Session 
He held that the trial and conviction 
by the First Class Magistrate were void 
and .set aside the convictions, Their 
Lordships very properly held that even 
though the “hots disclosed a graver 
offence, yet the Magistrate was perfectly 
competent to ty and convict the 


Q) 24 M, 675, 2 Weir 699, 


‘ 
a 
' 
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from the terms ofthe Magis-, 


.J 945 
(5) 77 Ind, Cas, 734; 2 Pat. 708, , 
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prisoner .for a lesser offence which the’ 
facta disclosed, The proceedings, there- 
fore, were not void, Tub 

That” question does not arise here, . 
The question before us is not whether 
the acquittal of the accused was -void 
but whether the Magistrate did or did: 
not discharge the accused of an offence' 
under gection 395 MEE 


The learned Pleader for the applicants . . 
next relied upon the case of Abdul, 
Hakvm v. Bazruk Als (3). That decision, 
too, can be distinguished from the 
present one There the Magistrate never 
considered whether the accused had or had 
not committed a graver offence. As the | 
learned Judge, Richardson, J., observed, 
the Magistrate's niind was never directed 
to that issue and it was not enquired 
into. Here three applications were made ' 
to the learned Magistrate of the First 
Class to commit the accused to take 
their trial in the Court of Session. As 
the learned Distmct Magistrate has 
observed, it is thus clear that this issue 
was present to the First Class Magis- ' 
trate’s mind, when he was disposing of 
the case, i ' 

A somewhat similar case is reported 
‘as Inre, Sessions Judge Coimbatore (4). 
But there the graver offence was not 
mentioned in the Police charge sheet 
and the graver ‘offence was not pressed 
by the prosecution Nor was the 
Magistrate asked to frame a charge 
against the accused in respect of it. 
Their Lordships, therefore, held that the 
case was not covered by Krishna Reddi 
v. Subbamma (1) 
to our notice is that of Gulli Bhagat v. 
Narain Singh (5) That case Bo far as" 
we can understand it, has no bearing on ' 
the present question, All that the 
Judges laid down there was .that the 
High Court would not interfere in 
revision at the instance of a private 
party with an order of acquittal passed. 


( 41 Ind Oas 858,22 0 W.N 117,260 L.J.’ 
210, 18 Or L J 84 

yi 47 Ind. Cas 000, 41 M. 982, (1918) MW 
N. 486, 24 AL L. T. 82, 35 M. L J, 667, 19 Or. D, 


The last case brought. 


-m 
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“an order directing. committal 
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under section 494, . It contains, however, 


a. passage which we might well quote. 


in .our' present judgment. "Where a 
discretion has been exercised bya Oourt 
of competent jurisdiction which is not 


on the face of it arbitrary, the practice : 


of the High Oourt is that asa revisional 
Court it will neither enquire into the 
reasons nor interfere " : j 
In. the present case before. us a 
competent District Magistrate has; after 
recording aan which show that, he 
had carefu 
of, the 
applicants to take their trial before the 
Sasa10ns Court of an: offence said to have 
been committed by them: under section 
395 


the: reasons or to interfere with the 
judgment , 
Tne application is dismissed. 
P BA Application dismissed, 
& N.H $2 


D 


, ' appeal to this Court. 
‘heard by Sanderson, C. J, and Richard- ° 


CALCUTTA HIGH COURT. 
APPLIOATION FOR LBAYB TO APPBAL TO 
Pervy Councit No 102 or 1923. 

i October 5, 1923 RUD 
Present:—Justice Sir Asutosh Mookerjee, 


` Kr, and Justice Bir N. R‘Chatterjea, Kr 


PHILLIP E BILLINGHURST— 
AOCUSED— PBTITIONBR 
: versus : 
EMPEROR—Opposire PARTY, 


Letters Patent, (Cal ) 1805, cl. 41-—-Leave to appeal 


to His Majesty “tn Council —Judgment, order or sen- 

tencs passed by High Court mm criminal appeal— 

Limuation Act (IX of 1908), Sch I, Art 181 , 
Tha High Court has no power to grant leave to 


appeal to Majesty ın Councul from its judgment, 
onder or sentence pronounced im a Oriminal 
-8P , 


meat,’ order or sentsnoe entitled to invite the 
Qourt to give him leave to appeal to His Majesty, 
m Connell 

Patent or under any other provision of the law 


.[p 765, col 2] 


~ Quare — Whether the, period applicable to an 
application for leave to appeal to Majeaty m 

matl from the judgment, órder or eentence 
paad by the High Oourt in a criminal appeal 
13 not three under Art, 13l, Soh. I, Eim- 
pation Act [p. 766, coL 1]. =. 


" INDIAN OABEŠ., © o on 


ly studied the case, passed, 


We asa reversional Oourt do not- 
propose either: further to enquire into, 


T 18 a person aggrieved by such, ide: ` 


either under clause 41 of the Letters, ' 


4 
" 
T 
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Application from the decision of San- 
derson, C. J., and Richardson, J., dated 
the 31st May 1923, published as 52 Ind, 
Cas. 545. t ^ 


. JUDGMENT. 
. Mookerjee, J.—This is an applica- 
tion for leave tu appeal to His Majesty 
in Council from the sentence passed by 
this Court ın a criminal appeal. 

The petitioner Billinghuist was tried 
by the Omef Presidency Magistrate, 
Oalcutta, for offences punishable under 
‘section 120-B read with section 420, 
‘Indian Penal Code, and under section 
420, Indian Penal Code. ‘I'he accused 
was, arceated on the lst September 1919, 
the trial began on the 7th June 1921; 
the hearing was fonished on the 22nd 
August 1922, and the judgment was, 
delivered on the 28th November 1922. 


- The petitioner was found guilty on each l 


ot the two charges and was sentenced 
to rigorous imprisonment for one year. 
The petitioner theieupon preferred an 
Lhe appeal was 


son J,, their judgment was pronounced - 
on the 31st May 1923. The aecision of 
the Magistrate: as to the first charge , 
“was upheld, while the conviction under 


the second charge was set aside, and. ` 


the sentence was reduced from one year 
-to mne calendar months Billinghurst v. 
Emperor (1). The prisioner has now 
, applied to this Court for leave to appeal to 
His Majesty 1n Council from the judgment 
and sentence pronounced by this Court 
in the appeal on the clst May 1923. 
The petition, which has been forwarded’ 
by the Superintendent of the Alipore 
Central Jail with a convenng.- letter 
dated the 29th September 1923, does 
not specify under what provision of 
the law this Cowt is invited to grant 
lenye to appeal to His Majesty ın Ooun- , 


eu. 

Clauses 39-42 of the Letters Patent 
deal with appeals to the Privy Council 
Olauses 39 and 40 deal with matters 
other than those of criminal jurisdiction. 
'Ol&use 41 deals with appeals from 


- aQ 82 Ind Oi, 445, 97 0. Wi Ni- 881, (1984) 
ALR (0) 18, ; 
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criminal ‘cases: and is in the following 


terms. 
. "41. And We do further ordain that,. 


from any poemak order, or sentence 
of the sai gh Oourt of Judicature 
at Fort William in Bengal, made in the 
exercise of original criminal jurisdiction, 
or in any criminal.. case, where any 
point or points of law have been re- 
served for the opinion of the said High 
Court in manner hereinbefore provided, 
by, any Court which has exercised ori- 
ginal jurisdiction, it shall be lawful 
for the person aggrieved by such judg- 
ment, order, or sentence to appeal to 
Us, Our heirs or successors, in Council, 
provided the said High Oourt shall 
declare that the case is a fit one for such 
appeal, and under such conditions as 
the said High Court may establish or 
require, subject always to such rules 
and orders as We may, with the advice 
of our Privy Council, hereafter make in 
that behalf.” 

This clause is of no assistance to the 
petitioner. The judgment and sentence 
assailed by him were not made in the 
exercise of original criminal jurisdiction. 
Nor can it be maintained that the 
judgment and sentence were made in a 
criminal case where any point of law 
. ‘had been reserved for the opinion of 
the High Oourt, in manner provided in 
the Letters Patent, by any Court which 
had exercised original jurisdiction The 
substance of the matter is that 
judgment and sentence were pronounced 
in exercise of the power conferred 
by clause 27 of the Letters Patent, which 
ig in the following terms. 

"27. And We do further ordain, 
that the said High Court of Judicature 
at Fort William in Bengal shall be a 
‘Court of Appeal from the Criminal 
Courts of the Bengal Division of the 
Presidency of Fort William, and from 
all other Courts subject to its superin- 
tendence, and shall exercise appellate 
jurisdiction in such cases as are subject 
to appeal to the said High Court by virtue 
of any law now ın force” - 

This clause has to be read with sec- 


tign 411 of the Criminal Procedure Code 


"which'provides that "any person convict- 
ed on 8 trial held’ by a Presidency 
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the . 


‘applied for leave 


n 


[1924 


Magistrate‘ may. appeal to.the High Court 
if the Magistrate has sentenced'him'to 
imprisonment for & term exceeding six 


‘months or to fine exceeding two'hund- 


red rupees." Section 430 then.provides 
that judgments and orders passed by am. 
Appellate Court upon appeal shall be 
final, except in the cases provided for.in 


"section 417 (Appeal on behalf of Govern- 


ment from an original or appellate order 
of acquittal) and Ohapter XXXII (which 
includes section 432-442 and treats of 
reference and revisien). There is, conse- 
quently, no escape from the position 
that the petitioner is not entitled to 
invite this Court to grant him leave to 
appeal to His Majesty in Oouncil from 
the appellate judgment of this Court, 
either under clause 41 of the Letters 
Patent or under any other provision of 
the law. The view we take is supported 
by four decisions.of this Court. 


In Chintamon Singh v. Emperor (2) an 
application for leave to His Majesty in 
Council: was made in respect of an 
order of this Court which confirmed an 
order of the Court below under section 
118 of the Criminal Procedure Code. In 
the matter of Chintamon Singh v. Em- 
peror (3) leave was refused, and 
Rampini, O.J , observed that the case did 
not fall within the scope of clause 41 
of the Letters Patent A similar view 
was adopted in the case of Ataur Singh 
v. Emperor (4) In a reference under sec-- 
tion 374 of the Criminal Procedure Code, 
and a connected appeal, Stephen, J., held 
that the sentence of death passed upon 
the appellants should be confirmed. D. 
Chatterjee, J., on the other hand, held 
that the appellants should be acquitted. 
The case ‘was then referred -under sec- 
iion 429 to Carnduff, J., whoagreed with 
Stephen, J., that the guilt of the appel- 
lante had been established but held that 
the sentence should be one of transporta- 
tion of life. The prisoners thereupon 
to appeal to His 
Majesty in Oouncil. The application 


x: a 21 Ind .Cas 470, 18 C 'L J 118, 14Cr C. 
508. 
35 O 943, 120 W N 299, TO LI 177; 


3 
1 9. L J 146 
; CN @1:Ind Cas, 912, 18 O, L. J 121; M Or, Y^ 
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was refused., Jenkins, O. J, observed: 
“We reject the application; not because 
Wwe express any 6pinion on the merits, 
but because our only power to grant 
leave is under clause 41 ofthe Letters 
Patent, and the present case does not come 
within that clause.” A similar course 
was adopted in Thakur Madho Singh 
v. Emperor (Unreported) where an 
application for, leave to appeal to His 

ajesty in Oouncil was presented agaist 
an order made in a Oriminal Reference. 
Greaves and Walmsley, JJ , observed: 
“We must reject the application as it 
‘does not: come within clause 41 of the 
Letters Patent which is the only clause 
which gives the Court power to 
entertain appeals in criminal matters” 
(Privy Council No, 3 of 1916 1n Criminal 
Reference No, 24 of 1915, unre orted, 
decided on 19th January 191 ) To 
the same effect is the decision 1n J. oges 
Chandra Sarkar v. Legal Remembrancer 
af Bengal (Unreported) where an appl- 
cation foreave to appeal to His Majesty 
in Council was made on behalf of. the 
accused'who had been acquitted by the 
Sessions Judge. of Tipperah on appeal 
from a conviction by the Deputy Magis- 
trate of Chandpur but were on the 
9th September: 1919. canvicted and sen- 
ienced. to imprisonment by this Court 
as the result of an appeal preferred 
by the Government. The application 
was refused, by Shamsul Huda and 
Rankin, JJ. (Privy Council No 41 of 
1919 in Government Oriminal. Applica- 
tior No. I of 1919, unreported, decided 
on.30th September 1919) 

Reference may in this connection be 
made to the decision of the Bombay 
High Court in Reg. v. Reay (5). Lt, Reay, 
a European born British subject, was 
convicted by a Magistrate at Ahmedabed 
under section 3l of the Bombay Dis- 
trict Police <Act, of E n that city 
at night without;sufficient. hghts and was 
fined one rupee. The District Magis- 
trate of Ahmedabad entertained doubts 
as to the legality of-the conviction-and 
referred the case for the orders of the 
High: Gourt, Gibbs: and. Sargent, JT., 
prononnced, elaborate. judgments and 
held that-the Bombay District Police Act 

() TB, H OR 710, 
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was ultra vires in so far'esit conferred 
criminal jurisdiction upon Magistrates, 
beyond the limits of the Presidency 
Town, over, British-born subjects, The 
consequence ‘was that the conviction 
was annulled and the fine levied was 
restored to the accused: Reg. v. Reay 
(6). The Government Prosecutor there- 
upon applied for leave to appeal to 
Her Majesty in Oouncil from the order 
of acquittal, and the question of the 
power of the High Court to grant 
leave was fully argued by the  Advo- 
cate-General (Scoble) before Westropp, 
C. J., Gibbs and Melvill, JJ. The Full 
Bench rejected the petition. Sir, Michael 
Westropp, O. J., observed that. the 
decision which was impeached had not 
been made in the exercise of original 
criminal jurisdiction norin a criminal 
ease where a point of law had been 
reserved within the meaning of clause 
41 which seemed to refer to clauses 
25 and 26. The Qhief Justice conceded 
that the question as to the scope of 
the powers of the Bombay Legislature, 
involved in the case, was of considera- 
ble importance, and one which it was 
desirablo should be brought before the 
Tribunal of final-,resort, But he added 
that in a case so’ circumstanced as the 
one then before the Oourt, the Court, 
however willing, bad no power to grant 
leave under clause 41 the Letters Patent. 

We are of opinion that the applica- 
tion now before us has been misconceiv- 
ed, that this Court has no power to grant 
leave to appeal to His Majesty in Goun- 
cil from the judgment and sentence 
pronounced in the appeal preferred by 
the petitioner. In saying this, we must 
not be understood as in any wise throw- 
ing, doubt upon that judgment, in 
fact we have not: formed any opinion 
upon the merits of the case and’ we 
say nothing as to the probable result, 
if an application should be made | 
directly to Majesty in Council 
for leaveto appeal. 

We may add. finally that we are-not 
ubmiadtul that the application: has been. 
presented to this Court after the lapse 
of more than ninety days from the dáte 
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of the judgment and sentence. ‘The 
period of ninety days prescribed by 
Art. 179' of the Schedule to the 
Indian Limitation Act is restricted by 
its terms to an application for leave to 
appeal, made by a person desiring to 
appeal to His Majesty in Council under 
the Code of Civil Procedure. We need 
not express a final opinion upon the 
uestion, whether, in such circumstances, 
the period applicable to the present 
application may not be that prescribed 
by Art. 181, which ordains that. all 
applications for which no period of 
limitation.is provided elsewhere in the 
Schedule, may be made within three 
years from the date when the right 
to apply accrues. In any event, for 1ea- 
sons, already stated, the application 
must be refused and itis ordered ac- 
cordingly 


8 D. Application rejected, 


OUDH JUDICIAL COMMIS- 
“SIONER’S: COURT. ` 
CRIMINAL MISCELLANROUB APPLICATION 

' i. No. 194 or 1924. 

May 14, 1924. 
Present:—Mr, Kendall, A. J. C. 
RUP NARAIN BAKKAL-—COMPLAINAN 

— APPLICANT : 


3 versus 
, "ABDUL HAMID KHAN AND orHBRS— 
Aocousep—OprosiTB PARTY, 

Criminal Proced uire Code AE V of J808); s 520 
—Hapreasion of opinion istrict Alagistrate in 

favour of accused—Transfer of case ; 
A complaint was lodged against A and certain 
of murder 1n the Court 


thi an a char 
: o tho Bab- Drvsional Officer of a Distifet — Within 


tow da; £ the alle oocurrence, the at 
Magia vate zh a eere &ddiessed to the 
Sub-Divislonal Offleer and other officials 


Held, that the amounted to a decided 
opinion about the ges m question and was 
Ikel to create-a reasonable apprehension in the 


of the complainant that he will nothave a 
fair and impartial trial and that it was expedient 
for the ends of justice that the case be 
jp another district, [p 767, cll] . , v 


INDIAN OASEK; ` 
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Application under section 526, Oii- 
nal Procedure'Code, for transfer of a 
case instituted on a charge of murder 
under section 302, Indian Penal Code. 

Mr Moti Lal, for the Applicant : 
application ` 


ORDZR,.—This is an 
under section 526 of the  Oriminal 
Procedure Code made by one Rup 


Narain Bakkal for the transfer of - the 
hearing of & complaint, which he had 
made in the Court of the Sub-Divisional 
Officer of Tarabganj, Gonda District. 
The grounds for the application are as 
folows;— . E - 

The brother of the applicant was 
found dead. in his bed in the verandah 
of his. house with a bullet wound in 
his head in the, early morning of Octo- 
|; ber 21st, 1923. A report was made at 
ihe Thana the same morning, and the 
Police made an ngas and had several ` 
statements recorded under section 164 
of the Oriminal Procedure Code, but 
did not prosecute any one, and dropped 
the case, Subsequently on the 8th March 
1924, the present applicant filed a 
complaint in the Court of tha Sub- 
-Divisional Officer against Abdul Hamid 
Khan, and two others > - 

On the 1st November 1923, the Deputy 
Commissioner of Gonda in the course 
of a speech addressed to this Sub-Divi- 
sional Officer and various other’ offici- 
alg and non-officials, including one of 
the persons named in the applicants’ 
complaint, said as follows.—"Main ek arse 
se Khan Saheb Subedar Abdul Hamid se 
khub wagif hun unki jangi khidmat ka 
bhi mujhko aitraf har aur jo be bunyad 
alzamat Khan Saheb:par lagae ja rahen 
han maim unka hargiz. bawar nahin 
kar sakta. Wakla ka pesha hai ki wuh” 
logon ko larakar apna pet palen,” 

It is represented, that this is an ex- 
pression of opinion :which is likely. - 
to influence the mind of the Sub- 
Divisional Officer, to the prejudice of 
the applicant and, in. favour of. one 
of the persons against whom he hag 
made his complaint. ' . 

The ‘words do not give any expression 
of opinion'in regard to ihe subjecti 
matter of this complaint, but it' must 
be admitted that- they..do. express 8 : 


\ 
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decided opinion not only in regmd ^, ht sean éction note, record of—Provision 
to the character of the individual “MEN oblaetory on a Moe aie 
concerned—which might be done with- second clause of section 538B of the Ciunmal 


out prejudice—but also in regard to 
charges made against him, and to the 
baselessness of these charges. As these 
words were spoken within a few days 
of the incident which gave rise to the 
complaint, and,&s they were addressed, 
among others, to the Sub-Divisional 
Officer in whose Court the complaint 
was filed, these words are, 1n my opinion, 
calculated to create in the mind of the 
applicant a reasonable apprehension 
that he may not have a fair and 
impartial hearing. I would not go so 
far as tosay that clause (a) of sub-sec- 
tion (1) of section 526, Oriminal Proce- 
dure Code will apply to the case, but 
a wide discretion 15 given to the Court 
under clause (e) of that sub-section, and 
in the circumstances of this case, in 
which it appears that the applicant's: 
brother has been murdered, it is, in 
my opinion, expedient for the ends of 
justice that he should be satisfied and 
that his complaint should be heard before 
a Tribunal which he can have no grounds 
for regarding as baissed 

I, therefore, direct thatthe complaint 
referred to be transferred for enquiry 
fromthe Court in which it has been 
filed to that of the Deputy Commis- 
sioner of Lucknow, who may direct the 
enquiry ‘to be conducted by any com- 
petent Magistrate subordinate to him 

G. H. Complarnt transferred. 


CALCUTTA HIGH COURT. 
OnrMINAL Reviston No, 337 or 1924. 
July 3, 1924, 

Present :—Mr. Justice Newbould 
and Mr Justice Mukherjee. 
HRIDAY GOVINDA BUR alias HRID- 
GOVIND A SUR—Aoccusep —PRTITIONBR 


` pereus 
EMPEROR-—OPPOSITR PARTY. 
Grimmal Prooedure Code (Act XVITI of 1025), 


Piozedure Code to make his inspection a part of 
the record 

This provision is mandatory and the farlure 
to comply with this express direction of law 18 
anillegelity and not an wregularity which can be 
cured 


Mr Gregory (Counsel), (with ham Babu 
Suresh Chandra Talukdar), for the Peti- 
tioner 

Babu Raman: Mohan Chatterjee, for 
the Complainant. 

Mr Remfry (Counsel), for the Crown. 

JUDGMENT.—This Rule must be 
made absolute on the second of the 
two grounds, on which it was granted, 
namely, that the Trial Magistrate did 
not comply with the provisions of aec- 


.tion 939B It appears that the Trying 


Magistrate inspected the place under 
the provisions of that section and also ' 
that he drew up a diagram and made 
an inspection note thereon.’ But he 
omitted to comply with the provisions 
of the second clause of this section and 
the note, did not form part of the 
record of the case. This provision in 
the section is, in our opinion, mandatory + 
and the failure to comply with this 
express direction of law was an illegality 
and not an irregularity which could be 
cured if we hold that there was no pre- 
judice to the accused. 

We accordingly set aside the convic- 
tion and sentence passed on the peti- 
tioner and direct that the accused be 
re-tried according to law. The fine, if 
paid, will be refunded 

KE. 8. D. Conviction set aside; 

Re-trial ordered, 


a 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT, 
OBIMINAL APPLICATION No. 106 or 1924, 
G August 19, 1924. 
Present.—Mr. Dalal, J QC, 
RAM SAMUJH LAL AND ANOTHER— 
AcCOUSED—APPLIOANTS : 
versus : 
EMPEROR—Opposits PARTY, x 
Orimenal Procedure Code (Act V of 1898), os, 48$ 


m 


LH l 
eRAM SAMUJH LAL t. EMPBROR. 
() W) and (c), 430—Order of commitment, whether 
ex m 


n revimon 

Under section 439 of the Code of Qiiminal 
Procedure, &. 
the powers of an. Appellate Comt conferred by, 
‘section 423 (1) (e) and a fortiori to reverse or alter 
an order of commitment by a Sessions 
Judge under section 423 (1) (b), 
cedure Code, 


Qourt has jurisdiction to exercise 


Application for revision under sections 
435 and 439, Criminal Procedure Code, 
from An. order of the Sessions Judge, 
Fyzabad, dated the 23rd April 1924. 

Mr. N*amatuliah, for the Applicants. 

The Government Pleader, for the 
Orown. i 


JUDGMENT.—The applicants Ram 
Bamujh and Badri have applied in revi- 
sion from an order Pu by the learned 
Sessions. Judge of Fyzabad' for their 
commitment to the 
‘for trial under section 395, Indian 
Penal Code. . This order was passed 
by the. learned Judge under section 
423 (b) where the Sessions Court has 
power in appeal from conviction to 
reverse tbe finding and sentence and 
order the commitment of the accused 
persons for trial. I take the present 
application to be one in which this Court 
can, exercise powers under section 439 
of the Code of Criminal Procedure. 
‘These powers consist of the powers 
conferred on & Court, of Appeal by sec- 
tion 423 among others. Under section 
423 (1) d on an &ppeal from any order 
the.Appellate Court can alter or reverse 
the order. I, therefore, take it that this 
Court has jurisdiction in revision to 
reverse or alter an order of commitment 
p . by a Besions Judge under 
section 423 (1) (b) of the Code of Criminal 
Procedure. a 

The complaint was one of dacoity 
but the Magistrate who tried the case 
did not think that a charge of dacoity 
was-made out. He has, therefore, juris- 
diction to discharge the accused persons 
„of the offence of dacoity. He has not 
epee gaid,so in hini dgment but 

at is whatheintended to do. His action, 
tiierefore,cannot becongidered to beillegal. 


‘I have gone through the record and ' 


see no hope of proof that more than four 


- „persones, joind in commiting the,offence: 
QU : : TON 


INDIAN. CASES- ' 


Oourt of Besmon ' 


he 


alleged by the complainant woman. , 


Even the learnnd Judge, of the lower, 
Court when giving tae gist of the 
offenee writes the 
the judgment: “If there was. any 
house trespass committed by the. ap- 


folowing words in , 


[94 s 


plicants that night it was not' done on.. 


the sly, but the story of:the prosecu- 
tion is that the doors of Darga&hi's 


house were forced open and four men `, 
rushed into the house without. any 


attempt at concealment and. used. vio- 
lence to Musammat Raghuraji 


and. 


others in order to compel them ‘to, 


deliver up the property.” Practically 
the offence whatever it wes is alleg- 
ed against four persons and 4 vague 
statement is made that several others 
stood outside, The judgment of the 


Magistrate is not happily worded but ' 


it 18 apparent that he did not be 
heve, and in my opinion rightly, that 
more than four parsons took part in com- 
mitting the offence. As pointed out 
by the Deputy Magistrate in another 
connection, if there had been 10 or 
12 men taking part in committing the 
offence’ the result of the violence ‘would 
have been far more serious’ than 
slight injury being done to one of 
the prosecution witnesses. No Oourt 
is likely to believe that more than 
four persons took part in the offence. 
The applicants were, therefore, 
rightly discharged of an offence of 
dacoity. 

I quash the order of commit- 
ment passed by the learned Sessions 
Judge and remit the record to him 


for trial of the appeal filed in 
his Court according to law. . 
B. D. ` Order quashed, 


Voi 821 


< CALCUTTA HIGH COURT. 
ORIGINAL Crvin Burr No 334 or'1922. 
7 February 8, 1924, ^ 
. Present :—Mr. Justice Buckland ' 
. BUNDERMULL PORESHRAM.—- 


; . PLAINTIFFS 
. versus. 
“TRIBHUBAN HIRAOHAND &' aca 
DBFENDANTS.. 
Arburation Act (IX' of 1899), 4 9 Hrani 
tration Alternative arbi- 


howe given to one- party Fail ure to 
follow chosen method—Other party, whether can 
fell on alternative method—Procedurs — - 

Parties to a suit had entered into a contract where- | 
by the plaintiffs had sold and defendants had 
bbught a quan quan fityof sugar The contract contained, 
among others, an arbitration clause m the follow- 
arb words —"Any; disputes’ to be settled by 

itrations under t the rules of the Bengal Chamber 
- of Commerce, or,’ at the option of the sellers by 
the arbitration of two Euiopean sugar importeig 
of Calcutta, one to be appointed by the pollera and, 


one by the buyers" Disputes arose and the 
tert , elected to have the arbitiation: of two, 
nfers and  dechned to go to the’ 


Bengal ‘ Pe hamper of Oommeice They did not how- 
ever nominate an'arbitrator whereupon the matter 
hevin em Flap thd to the aibitration of the 
bythe defendanta, an ex parte award 
was ven cies e plaintiffs ap ealed 
Held, that the plaintiffs glare having elected to, 
go'to the arbitration of two European importers.1t 
was not open to the defendants buyers to have the 
abis arbitrated upon by the Tribunal in question, 
in'the case of failue of the plaintiffs to 
appomt an Arbitrator within the time fixed; m the 
co of a^ different imtentior expieesed ‘in ‘the. 
submlaston, the procedure laid down in, 
sub-section (b) t the Arbitratión Act sho 
béen followed ' [p 711, gl I] 


. Mr.S8.N. ,Banerjee (with him Mr. 5. E 
Bose), for: the Plaintiffs. 

Mr. L. P.-E: Pugh: (with' ‘him MS. 

Ghose), for the Defendaats. 25 A 


'JUDGMENT.—This isa suit to set 
aside an’ award of the Bengal Ohamber: 
TA mmerce made on the 19th January 
' oie pais ‘on, the 14th: April. 1920, 

into a, contract whereby: the. 
‘plaintiffs sold and the defendants bought 
white Java sugar. .; 

The contract, contains, . neu others; 
an ‘arbitration . pause si in the ollowing 
terms :— 

“ Any disputes to: ‘be ‘Settled by arbitra- , 
tion under tne rules of the Bengal. 
Ohamber of Commeres,-or, at the option’ 
of thé Bellersby the arbitration oof two, 


«049. 


on 9," 
d have 


dNDIAN cÀBES; 
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one to be appointed by ' the ‘sellers and 
one by the buyers, with powers 'to appoint 
a European merchant as Umpire. The 
decision of the Chamber, Arbitrators or 
Umpire shall be final and binding on 


' both parties either of whom may make 


the same a rule or order, of Court." If the 
buyers shall fail to join ın such arbitra- 
tions or to appoint'an: Arbitrator within 
threé days after being’required to do 80; ' 
the arbitration may, at the option of sel- 


^ lers; proceed ea parte and the award 


thereon shall be binding on the buyers, 
and,the sellers may | make the same a rule 
or order of Court." 


Disputes , arose and form the subject of 
correspondence but no letter 18 Meta 
earlier than that. of the 6th September 
1921, from the Registar of the Tribunal: 
of Arbitration of the Bengal Chamher of, 
‘ Commerce to the plaintiffs and the Soli- ' 
citors for the. defendants That letter. 
stated that the defendants had applied 
for arbitration and requested the parties 
D send their statements of the case to the _ 
tar The plaintiffs’ Solicitors on the 
th September,- wrote to the. Registrar, , 
Mus 
“Qur clients as sellers, have, ander the 
above contract, option of lanag arbi- 
tration either of the Bengal, Ohamber 
of ‘Commerce or of two European . sugar `- 
importers of Calcutta ‘They elect. to 
håve the arbitration of ,two, European 
gar importers and they decline to go to .- 
the aribitration of the Bengal Chamber ; 
“of Commerce." i 


On- the- ‘4th October 1921; Messrs. 
Khaitan & Co., Soileitors for the defend-' 
ante, wrote two letters, one to the .Regis- 
trar, which it is not necessary to read, 
ag it merely informs the Registrar of the 
contents ofthe other, and another to the. 

laintiffs. That letter,- after making al-. 
egations which may or. may not; be: 
justified; concludes — » 

“You should, therefore, nominate an Ar- 
bitrator without any,further. delay” We 
are, therefore, instructed to:call upon you 
which we hereby do to nominate an Arbi- 
trator within seven. days from’ receipt 
hereof- failing which please note our’: 
clients will have the matter decided by: 


i-i 


ms | p 
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thé Bengal Chamber of Commerce as pro- 


^. vided for in clause 18 of the contract " 


= bitrator and took no further steps in that’, 
: ' behalf The Tribunal, of ‘Arbitration of. 
"the Bengal Chamber of Commerce entered 


7 The plaintiffs did not nominate an ar; 


upon the reference and in due course 
made its award, which was. against. the 
plaintiffs. " ken 
The short point which has been argued 
‘is whether or not under clause 18 of the 
contract, after the plaintiffs had elected 
to go to the arbitration of two European 
sugar importers, it was open tothé defend- . 
ants to have the dispute arbitrated upon 
by the Tribunal in question. . ‘i 
The’ plaintiffs contend that, having 
exercised their election, the Tribunal of 
the Chamber of Commerce had no aitho- ' 
rity to.arbitrate. On the other hand, it 
has been argued on behalf of the defend- 
ant that the election was not properly 
exercised or that having been exercised 
but not pursued, the defendants wera 
entitled to'have reco'rsq to arbitration, 
by the Tribunal of the Chamber of Com- 


merce. : f 
First, it is to be observed the right of 
election is given to the sellers. It is subt, 
mitted that merely writing and saying 
that they elect to have arbitration by two 


European sugar importers `is not suffi-' | 


cient and that to make a proper election 
they should have appointed an aribtrator. 
The"lattet part of.the clause is relied 
upon for this purpose; itsays — ’ 
"If-the, buyers shall fail! to join in 
such arbitration or to appoint an Arbi- 
trator within three: days after being 
required to do so, the arbitration may, at, 
the option of sellers, proceed ex parte,” 
, _ Now, there is nothing in this part of the 
clause about the sellers appointing an 
Arbitrator. The sellers have the election, 
but how they shall make the election is 
not provided for by this-clause. I do not 


‘consider that forthe purpose of such elec- 


tion the, sellers have to appoint their 
‘Arbitrator, and in my. judgment a state- 
‚ment such as they made, following the 
words of the clause, that they did. Bo 
‘elect is sufficient. à 
"That being so, what then is the position’. 
when the election has been made and what 


follows 7." : 


^to do by the letter of the 4tho 


-Imay'say ao, to be samewhat 


` deals with 


what ‘shall be'. done where a submission 


provides that the refefence. shall be to ` 
; two Arbitrators, and sub-section» (b) pro-.: : 


vides for.a case of this kind.: It says;— , 
“Tf, on such a ,referénce, "one. party 
fails to appoint an Arbitrator. . . . 


for seven clear days after the other part, -5 
having appointed his, Arbitrator, hasserv-" , 


ed the party making default with a writ. 
ten-notice to make the appointment, the 
party who has appointed an Arbitrator 
may appoint that Arbitrator to act as sole 
‘Arbitrator .:. .". , oe 
Excluding the latter: part of clause 18 
of the contract the effect of which I shall. 
consider immediately the position: is 
very clear. When it came to the: know- - 
ledge of the buyers that the arbitration . 
was 16 be inthe manner stated, the sel-. 
lers not having already. appointed their. 


“ Arbitrator, what the buyers should have 


done was to have appointed their Arbi- 


trator and, as they did, ‘given the sellers. , . 


seven days’ notice to appoint their Arbi- 
trator, in default of -which, the buyers | 
might Have proceeded in accordance with -- 
‘the section. , If the sellers Had' not then. 
duly appointed an Arbitrator, the buyers. 
might. 
‘act as sole Arbitrator. , : 
Defaulton the part.of-the.sellers in + 


, appointing an-Arbitrator did.not entitle 


the buyers to revert'to arbitration by the. 
Ohamber of Commerce as they purported 


That was not in. accordancé with the Act 


nor is it contemplated by, the : latter part 


of clause 18 of the contract. « ; 


"The latter part of this clause deals with ‘ $ 


conditions which -do not:-arise in -thie 


coc heb 


ve appointed their Arbitrator to`, 


October. , 


'. Section.9 ‘of the- Arbitrêtion- Act'&ays .. ' 


me 


PEN d 


‘case, viz. where the.seller has appointed ' " 


his . Arbitrator, but the buyer has'not. 


: In these circumstances it follows the Act ~ 
but with this difference, that the notice 


is reduced from seven days’to three. 


This part of the clause appears to-me, if : ' 


3 | indifferenf- ta 
ly worded, because it does not make pro- 


vision: for default on the part of thé seller ' ' 


in making an appointment and. it, only ` 
the case of failure onthe part 

of the buyers to appoint their arbitrator, . 
But if the Act is” followed, no difficulty : 
need.arise in practic&, 7° | dn 
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GOVIND v. DHBELU. P i 


n | 4 "s F » 
“In the circumstances of this particular JUDGMENT .—Dheklu filed the pre- 
case however the latter part ot clause’ sent suit for foreclosure on a mortgage- 
181has no application, and its object is bond dated the 8th June 1912, Exhibit, 
limited to' the purpose which I have  P-l'executed by Ghudan, the father of, 
indicated; . A :.* 7. £ defendants Nos. 1 to 4. The mortgaged. 
The election having been made and ^ property consisted of absolute occupancy, : 
there being a procedure laid down by occupancy and ordinary fields Defend“ 
the Arbitration Act, ' which could andò ant No. ‘5 had obtained ‘a money-decree 
should have'been followed in the absence on: the 23rd November 1911 against ' 
of a different intention expressed in the'' Ghudan in Suit No 309 of 191l,a&nd hdd? 
submission, that 1s, clause 18 ofthe con-^ got the absolute occupancy ‘flelds attached 
tract, it was not open to the defendants. in^execution. Dheklu filed'an objection 
to revert to arbitration by the "Tribunal to the attachment on the 23rd December’ 
of Arbitration of the Bengal Ohamber of, 1912 on the basis of his mortgage-deed. | 
Commerce. a Defendant No 5 replied that:he knew 
lo 


i a my judgment, the Bengal Chamber, nothing about the objecter's mortgage, that” 
ofÜommeice had no authority to arbi- the:judgment-debtor was the objector's 
trate and the award must be set aside, cousin and thatit was doubtful whether- ^ 


with costs of the guit on scale No.2. .-. the mortgage was genuine.- He' added’ 
NH oo! ' Award set aside.- that the property might be sold: subject, 
v ao qe OMA ETE to:the mortgage, if proved g Ae wd 
Nc ' ^ On the 7th February 1913 the objection: 


NR ELEC LU but was allowed in the following terms — * 
: 25 “The objection ispartly allowed Pro- 
alee s ~ h perty will be sold subject to the ob]ector'sc 
ES : "S mosse. The objecter to a 
aes ee $ anet Form O was then sent to the Collector ` 
NAGEUR JUDICIAL COMMIS=>' Cn the 26th April 1913 The felda wore. 


, z A 
I Or Aetas No doo Oo I old, defendant No. s-:himselft becoming” z 
E SE DR. n : e purchaser. , ; 
NE Koal A.C . In prar eoit des hdant Ne: 5, who was the: * 
l HE Pee ‘APPRLLanT |, Only ‘contesting -party,’denied execution |. 
NE GOVIND-— DEFENDANT —APPRLLANT UE aid. attestation of the mortgage-deed ‘and 


versus A no 

n RS =: m.s + pleaded that it was a nominal transaction 
Ce ache MADE RENDET | pected to defeat or delay hum Other 

rr 68, 02—Objection by mortgagee to attached pro- pleas were iaiged which it is not 
pértyj-Order in objectors favour—Subsequent "pro. necessary to refer to for the purposes of | 
ceedings by mo taga spp acta alata auo- this appeal, Ha . : wok 
tion- ,w T Can circumbent o. "mn A ' ] n DES 
A. decree-holder cannot circumvent the orderin” “Lhe t Court found that the mort- E 
an objection case under O XXI, r 53, Owi! gage-deed was duly attested and was 
Procedure Code, by himseltbecommg an auotion- ` executed for consideration and not with ; 


purchaser. [p 772, col 1] - f ' the object of: defeating or delaying.. 


When, therefore, an objection under O XXI,r 5S, : ; 
Civil Procedure Code, is allowed and the attached defendant No.5 It also held that in view 


roparty 15 sold subjeot to the obyector's mori of the order in the objection case it wag 
The aos e-nolder by becoming an auotion-purchass? not open to defendant No 5 to dispute , 
cannot challenge the mkv eee subsequent the genuineness ofthe mortgage. . ~ » 

3o; ia eec efr foreclosuro of the mort. mg lower Appellate Court held that 

a papagan my ` ; the order allowing the mortgagee's claim 
Second appeal against a decree ‘of the’ in the objection case was conclusive and, , 
District Judge, Nagpur, dated -the 4th * débarred defendant. No. 5 from pleading `, 
January 1918.: ^ «c 4 "MU that the mortgage was without considera-, : 
Messrs. M.-B. Kinkhede and- M.. D: tion or was not properly attested. A new : 
Khandekar, for the Appellant, . ., Plea taken inthatCourt that the mortgage. 
Messrs; M. V, Joshi and V, D. Kale,for waa void for want ofthe Nas ota te 
#h6iBespondent, | vo .- .*— + : ligion «of the ‘Collector-waa also held to ba! 


t 





i 
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n MUNNA LAL V. HAST INDIAN RAILWAY COMPANY. 


ae by the order in the objection 


n this Courtit is urged that in spite 
of ‘thé order in the objection case it was 
‘open to defendant No. 5 to urge the pleas 
which: the lower Appellate -Court -held 
that he was debarred from raising. 


As regards the plea that the mortgage 
is void for want of the written permis- 
sion, of the Collector Ihold that ıt can- 
not be allowed as it was not raised in the 
First Court and as there is nothing on 
the record to show that written pormis-, 
sion, was not given. It appears from the 

laint that the. mortgage was taken 

uring the pendency of proceedin sbefoie 
the Collector in Suit No. 434 of 1908; but 
1 amunable to find anything in it from 
which. it may be inferred that the mort- 
gage was without the written permission 
of the Collector and void. The plaint 
states that a Dun of the mortgage-debt 
was borrowed to pay the decretal amount 
into the Court and ite may be that it was 

aid under r. 89, O. XXI, First 

hedule, Civil Procedure Code or that 
the Collector had sanctioned the 
transfer. 

- The next point urged is that, the order 

. in the objection case does not reclude 
defendant No 5 from.raising the other 
plean referred to above.. Defendant No.5 

ad in that case challenged the genuine-, 
nessofthemortgage and called forits proof. 
Itseems to me thatthe objection would not 
have been allowed if the- Court had not 
been satisfied . that the mortgage-deed 
was executed and duly attested and 
was for consideration. The. decision on 
these points constituted the order in the. 
obj ection case and itis now conclusive 
tween the parties to it. It is, however, 
rgd that defendant’ No. 5“wag'a party . 
to the objection case in his position of a 
decree-holder and as in the present suit 
he is. joined as an suction-purchaser in 
possession he is not bound as auction- 
purchaser, by the order in the objection 
case. In other words it is argued that a. 
decree-holder can circumvent the order 
in. an objection case by himself becoming 
the auction-purchaser No authority is 
cited in support ofthis proposition. On 


platform, till the boo 


Chetty (1), is dcs ud this conten- 
tion Seealso Narayan Sadoba v. Umbar 
Adam (2). The case df Lalchand Hiralal . 
Marwart v. Hasto-Bai(3),cited by 'theap> 
pellant, appears to be one where there was" 
no objection. 

The appeal fails and i is. dismissed with: 


eal dismissed, 
x Seton Sic 8M LT 381; 21 
J 756, (1010 M W N 589." 
m 10 Ind. 913; 35 B 216, 13- Bom L: R. > 


(10 P.L. B 73 i 
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ALLAHABAD HIGH COURT. : 
SECOND OIvIL APPRAL No. 748 or 1921; 
July 12, 1922 ^ - 
* Present :—Mr. Justice Stuart and 
Mr. Justice Sulaiman. 
MUNNA -PLAINTIEF——APPELLANT 
versus: 
Tus EAST INDIAN RAILWAY 
COMPANY—DsrunpANTs— RESPONDENTS: 
Ratlways Act (IK of 1890), s. 782—Contract Act 
IX of 187%), s. 151—Bailment of: goods—Station 
aster retaining | gooda—Liabiuty: of Rasway— 


Banes, duty of of 
are delivered:to - a Station’ Master 
to T Po but he be -unable- to book on 


directing the plain: 
ing him in unmistakable terma-that | Be ronds 
are kept at hia own mak, norat the -same time 
définitely accepting the ee at Railway msk,, 
and the goods are , in the retention, he 
by his pilier: in keeping. the .goods in.the 
Railway ahed aatisfucto: amore ‘that he accepted . 
the bailment of the goods on behalf of the 
and under -section 72 of the, 


[XS 85 + 


es 

sible für the loss 

A bailes 1s bound to take. care. of 
he- would have taken of- his own 
similar nature and, is bound .m..damages fi 
loss resulting from his neg co. A col. 1] 

Second appeal from e decision, of the « 
Distriet Judge, Agra, dated the, 3rd 
February 1921. 

Dr. K. N. Katju, for the Appèllant. ` 

Mr. L. P Zutsh, for the Respondents, 

| JUDGMENT, 
‘Stuart, J.—The suit’ out of. which. 


thecontrary Ramu Aiyar v, Palaniappa..this appeal arises waa Pn im 101645 


: pes on'their arrival in Agra 


"Vol. 82] 


jn the Court of: the Subordinate Judge 
of | Agra -by the proprietor of a firm 
carrying on business at Ágra-against the 
“East Indien Railay Company. on the 
following allegations :— 

(1) that the plaintiff had had. ions 
edi to him 101 bales of strawboard from. 
Howrah to Agra City in two waggons, 


maunds 1 seer, and the other containing 


48 bales weighing 315.maunds 30 seers, 


by the defendant Company's line. 


That: the 48 bales were-delivered 
in ‘condition but that the consi, 

ment of ‘53-bales was carelessly unl ed 
with the result that damage was done 


M May 1918 and 1st-June 1918. 
3) 





^to' d certain number of bales. 


Ja That the plaintif having sold ‘50 
bale -a firm'in Delhi to booked to 
23 ‘the: 53 . bales which - had been 
carelessly unloaded on a forwarding note 
ih ich nee by the: Station Master 


That. at first there was & refusal 


; ne but that “on the 19th July 


918, 42 bales weighing 80 maunds ll 

ra wére actually booked to Delhi. 

6) That when these 42' bales “were 
booked the plaintiff discovered that 11 
bales which had: been concealed by the 
remainder | of the:consignment had be- 
come spoilt. 

On these ‘allegations ‘the’ plaintiff 
cldimed damages against the Railway 
‘Company. "The Railway Oompany in 
their written statement suggested that 
thé damage “if any had'been done before 
'thé goods reached Agra.” They denied 
ever having accepted liability in respect 
of|any portion of the consignment after 
i had reached Agra. Their case was 

t the plaintiff had taken away 48 
there 
we plaintiff a agreed) and that the re- 

ing 53 bales had been offered to 
E m to book to “Delhi, but that _ they 
^, refused “to ‘accept the offer inas- 


mm ich “as: at’ that time booking to Delhi: 


-suspended ‘owing to the exigencies 


i ofl Military’ Service. The defence con- 


tinued that'the plaintiff in spite of 
T reply had refused to, remove . the 
53 bales, and badi: Teft . ges -on , the 
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(2) That the consignment arrived on: 


' 
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‘Railway premises at his own risk, that 
subsequently 42 bales had been booked 
by them to -Delhi~ but that no responsi- 
bility had been incurred'in respect of 
the ll.bales. The Company claimed 
wharfagé against the plaintiff in respect 
of the time, that the bales had remained 


. on'their premises. 
one .containing . 53 bales weighing 362 ' 


The learned Subordinate Judge dis- 


missed the suit. His decree was affirmed 
by the learned District Judge. The | 
present ap is filed here. 


I find that the Courts below do not 
appear to have appreciated the ‘exact 
nature of.the dispute, or to have con- 
sidered, as ‘they should have considered, 
the evidence before them. The learned 
‘Bubordinate Judge appeared to consider 
that; when ‘the consignment arrived in 
Delhi the ‘goods had undergone no , 
damage, and he'took the view that it 
followed’ that from the ‘date the plain- 
tiff ‘took delivery the goods must have 
remained" on the Railway premises at 


; the owner's risk ‘He practically decided 


the case on assumptions without going 
im any way’ into-the question as to 
whether the Railway Company had 
accepted the custody of the goods after 

delivery in Agra. The learned ‘District : 
Judge took much the same view. 


i This in my. opinion was a mistaken `, - 


view’ It is true that the plaint might 
have been better worded, but it is 
perfectly clear that the points for: 
determination were biought out by the 


evidence on the iecord. The first - 
to be noted is this, The Hast 
E. Railway Company, were .the' 


'earriers from Howrah to Agra. The 
plaintiff took some sort ‘of objection 
originally in .respect to an alleged 
damage done to the goods when they 
‘arrived at Agra He instituted a suit 
in the Small Cause Court in respect of 
that damage, but he subsequently with- 
‘drew it, The withdrawal in no way 
affecta the real point now an dispute. 
‘That suit was certainly ill- ‘advised, and 
‘he made a ‘mistake in re-iterating his 
complaint in respect of damage at the 
time of delivery, at Agra in his plaint 
in the present, suit is sufficient to 
say that on ‘the facte; thé, goods were 


di x deve in ‘Agra in goos 


^ 
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;eondition. The plaintiffs real grievance 
was’ this He wished to consign 53 bales 
‘after their arrival in A to Delhi. 
‘The Company was unable to accede to 


. '* Kis wishes for some time, as booking had 


a 


E 


"been stopped between Agra and Delhi 
for goods in bulk, owing to the exigencies 
of Military requirements. These 53 bales 


undoubtedly left at Agra on, the’ 


' avere 
‘Railway premises, -The plaintiff's real 
case was that they were left in the 
"custody: of the 


‘to the negligence of the Company 
“during the period in which the goods 
had remained on ‘the Railway pre 
‘mises, considerable damage had been 
"done to the’consignment, and it is in 
respeot of this damage that the appeal 
“is préssed. It is somewhat surprising 
“that although there is on’ the record a 
mass of proved correspondence between 
the parties, a perusal of which sheds 
considerable light upon the dispute, 
‘neither the Trig] Court nor the lower 
“Appellate Court hes referred to any 
‘portion of this correspondence. It will 
be necessary forme to tefer to this 
correspondence in some detail, , 
' [Here, after referring to the correspond- 
ence, His Lordship proceeded —] 
. , Before I anive at a finding as to what 
. actually happened—a ‘finding which it is 
" open lo this Court:to arnve at under 
“section 103 of the Code of Civil Proce- 
.dure ns the evidence disclosed by these 
documents has, not “been in any way 
considered by the lower Appellate Court, 
“I think itadvisable to state my view of 
“the principles which should be applied 
, to this case. In respect of the consign- 
ment ftom Howrah to Agra no difficulty 
arises! Under the conditions governing 
that consignment: it was for the: plaintiff 
. to remove the goods from the Railway 
. premises without unnecessary delay, and 
. if he did not remove those goods from 
the Railway premises the Railway Com- 
; pany.was in no way responsible for their 
, safe custody. This is clear But this 
; circumstance does not really affect the 
point in dispute The plaintiff's case 18 


, ‘that a fresh contract arose after delivery 


. was taken by him at Agra whereby, the 


», Station Master undertook to retain the 53 <, a1 


Company and that' 
when, booking was re-opened owing ' 


“te 


_ 22 1924. 


-bales in Railway-custody until booking 


of goods in bulk to Delhi was té-opened. : 


The case of the Railway Company 18 that 
ithe Station Master agcepted. no, responsi-! 
bility in the matter, and that the plaintiff, 


~in spite of the protests of the Station. ' 


Master left the góods ‘on the, Railway 
premises , ‘It is further. argued that even 
‘if the Station Master. accepted responsi- 
-bility, the Railway Company is not bound , 
‘by lusaction My-first, decision will have 
to be a decision of fact: | Did the Station: 
Master accept responsibility for «the 
custody of the 53 bales after they were 
delivered .in Agra? If he did not accept 
responsibility “there is an.end .of the 


matter and this appeal must fail: If he.” 
ues- ^ 


.did &ecept responsibility & further 
tion will arise, as to whether the Railway 
(Company is bound by his, action. The 
learned Counsel-for the respondent Com- 
pany has suggested that there is & rule 
punder which no Railway, Company, is 
‘responsible for the safe custody of goods 
delivered to them whatever acceptance 
there may. have heen by their agent until 
;8 Railway receipt has actually been given. 
.He has not produced this rule But 
even if such.a rule existed ‘it would. not 
.have'force in any circumstances under 
‘the decision of a Full Bench of this Court 
.in Sohanlal Munnalal v Eust Indian, 
-Ratlway. | (1) In the.particular cireumaa- 
tances of this case such a rule could 


have’ no application, apart -from tbat `, 


authority Ordinarily. there would not, 


ta 


have, been the slightest . diffculty in - $ 


"re-bookmg the- goodg io: Delhi |The 
: plaintiff would have indicated his require- 


ments on a forwarding note, the Railway - 
would have at o1ice accepted the consign- ' 


ment and the Railway's.. responsibility 


the special circumstances of the Military , 


ly the agent of the Company. .It -was 
open to him to say to the plaintiff either 
‘that he would not permit the , goods to 


. situation. The Station, Master wag:clear- ~ , 


remain upon the Railway premises, or’ ` 


that he would permit the goods to remain’. 


upon the Railway premisesat the plaintiffs. 
(D 85 Ind Ons 109; 1922) A. L R. (A) 9; 442A, 
520 AL OLE, Bi). agan ls oc. 

E 


4 n 


would have been clear. Buta,peculiar , ^ 
«situation has arisen owing to. the: fact ` 
: that booking -had been stopped to meet, 


t 
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' + courses he chose t$ adopt. 
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- risk, ‘or that he.would accept-bailment of , 
“the goods, There was nothing to restrict: th 


his authority whichever of the three 
This is a case 
where the Station Master was acting both 
in the course of his employment and 
within the scope ‘of his authority, and 
there can be no question as to the law 
upon the subject. . That law' is^very 
clearly laid down in section 226 -of the 
Indian Contract Act and it is unnecessary , 
to discuss'whether the principles of Dyer 
v. Munday (2) and -Bayley v. The Man- 
chester, Sheffield-and Linconshire Railway, 
Co. (3) to which reference has been made 
in Fazl Ilahi v. Fast Indian Railway, 
Co. (4) are modified by the provisions of 
sections 227 and 237 of the fd Con- 
tract Act. Herethe Station Master clearly 


had authority to bind the Company by” 


his ‘action. . The responsibility “of the 
Railway. Company i ip thus that of a bailee 
under sections 151, 152 and 161 of the 
‘Indian Contract Act 
the'provisions of section 72 of the Indian 
Railways Act (IX of 1890) 


It now has to” be considered what: 
actually happened., It is clear that the 
53 bales when taken out of- the waggon 
were placed under cover of he roofed 
platform and sheeted.» This -will be seen 
from Mr. Sandwell's letter of the I8th 


June 1918." The Trial. Court found that: 


the plaintiff did not execute a forwarding 
note The lower, Appellate- Court . was 
‘apparently under the i impression that he 
did execute a forwarding note. * Whether 
he did or did, not do, so: appears to me 
‘unimportant. He “probably did. 


have the effect ofa forwarding note. It 
contains a -clear request to book the 
"goods. The Station Master certainly did 
.not book the goods,but he kept them in 

' his custody : On the 27th May :1918- the 
ens stated that the ds were at 
risk. The Station ter did not , 

| E y that the goods were not'at Railway 
isk in his answer; to that letter. ^ He’. 


1895) 1 Q B 749, 0) L. J,Q B 448, 14, 
s OD 2 .448, 43 W R 7440; odis 


A 808) 7 Q Pals; £L p Ob 2 n 
|a pa Cus. 808, 43 A. 823; 19 ATL 7.664; 
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This is clear from ^ 


But 
his letter of the 24th May, 1918, would '' 


merely sees) the plaintiff to await - 


e Traffic Manager's reply. It is true 
that on the Ist of June 1918, the Station 
Master suggested that the goods were at 


plaintiff's risk but the plaintiff denied 


that;suggestinn on the 2nd June 1918, 

and on the'13th June, 1918, the Station - 

Master in his letter to the District 

Traffic Manager did not suggest that the 

goods were, at plainllffs risk and left it 
n .question whether wh 


e 
iud bé ‘charged, When .the Ty 


Manager directed the plaintiff to Taio 


. the;goods the Station Master on the 19th 


June 1918, forwarded the order to the 
plaintiff, bat on, the. 21st June 1918, he 
made the suggestion that d would book 
the goods in small cons ents of 6 
maunds each. From the 27th June 1918” 


the Station Master again referred to the | 
‘goods as being at the plaintiffs risk but - 


on the 19th July 1918, the Station 
Master wrote to the’ plaintiff that re- 
booking had been opened, . offerin 

book thio goods to Delhi at once. 5. 
clear to me.on fhis’ evidence—and I 


` would arrive at a finding of fact &ccord- 


‘ingly—that the Station Master never 
définitely directed the plaintiff to remove 
the goods, that. he never definitely told 
the plaintiff in unmistakable ‘terms that 


the goods were being kept on the Railway ` 


premises at his own risk, and that he 


never definitely accepted the goods at - 


Railway risk , But his conduct in retain- 
ing the goods „in the Railway shed 
shected affords to my mund: satisfactory 


,evidenee that he. accepted the bailment ' 


of the: goods on behalf of the Railway 
Company, and. in the ` 
section 72 of the: Railways Act comes 
into operation and:the Railway Company 
is responsible for their safe custody. 


, There are. no qualifying circumstances 
„I attach no importance ‘to the Railway  ' 
Company claiming for wharfage as show- ``“ 


ing an admission ‘on their part that. 
(they were responsible, for the goods for 
they. appear to to have, claimed’ wharfage 
not on goods “for despatch waiting to 
be consigned, but on an insupportable 
. plea that the‘ goods were available for 
‘delivery. as soon as they' arrived in Agra 
and were afterwards kept on the Railway ' 


pakan ae iie plainkit 6 gs. -It -is 


) 


' ‘ 
3a 


circumstances ' 


- . tact by.the Court below. The Commis- . 
^ sones report which was’ made in con- 


A 
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"- however sufficient for the purpose to find, 
-88 I: do; that the Railway Company were 
.bailees, As bailees they were bound to 


'. : take such care of the goods as they 
""would'have taken of their own goods 
".. eof.& similar nature, and are bound in 


damages .for loss resulting from their 
negligence, 

e question now arises.whether there 
was ‘any. damage and ‘whether that 
damene originated owing.to the defend- 
ant mpany's negligence, There can 
‘he no doubt as to the fact of damage 
and this pont can be decided at once 
as: a question of fact under the provi- 
sions of section 103 of the Code of 
Civil:Procedure The evidence 1s ample 
for the decision of this point. 
be most inadvisable, in my opinion, tQ 
drag out, this protracted trial by send- 
ing the matter back for a finding of 


junction with members ofthe Railway 
staff has never been, challenged; so both 
the questions of damage and the amount 
of damage can be determined on that re- 
port : : x : 
Further a finding andor section ‘103 
can be arrived at, as to’ the cause: of 
damage The materials here again are 
ample, There is nothing to show that the 
goods were damaged when they arrived at 
Agia or that they were damaged while 
being unloaded. It is ‘clear on facts 
that the damage took place while the 
goods were stored under cover of the 
roofed platform, and it was due entirely 
.to careless stacking.. The goods had 
clearly ‚been packed in such a manner 
that if a very heavy weight was super- 


imposed upon them, they were bound. 
to 


e damaged, and they were appaiently 
so stacked that a heavy weight was 
superimposed on ‘many with the result 


that tbe cases broke and the contents , 


were in some ‘instances irretrievably 
.iuined. Ihave no hesitation in finding 
that this damage was caused by careless 
-stacking by the Railway Company and 
‘that it was caused after the arrival of 


“the goods. in Agra and hefore the Com- ' 


"missioner made his inspection Taking 
this .view I would decree the appeal for 


. Re,:828.8-6 with proportionate costs and ` 
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It would ` 


: Sale, siting ande 


suction-purchaser, must be made a 


. for setting aside a gale, the Co 
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futureinterest at 6per cant, from the date - 
of institution to the date -of realisation. 


: The respondent Company will pay their 
own costs throughout, the proportionate 


costs of:the plaintiff in the Trial Court ' 

and his full costs ın the First \A’ppellate , 

Court and in this Court lis full costs 

including fees on the higher seale, --. 

- Sulaiman, J.—1 agree with the con- 

clusion arrived at by my learned brother. 
NI à; Appeal allowed. 
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CALCUTTA HIGH COURT. 
‘Orvit Revision No! 843 or 1921.- - 
a June 12, 1922:- * 
, Present :—Mr. Justice Suhrawardy and 
Mr.-Justice Panton. 
RAJ CHANDRA.DAS—PRTITIONBR 
‘ 4 versus . 
KALI KANTA DAS AND OTEERS— 
e. OPPOSITE PARTY. : 
Ciril Procedure Code (Act V of 1908), ss 89, 92— 
of—Auction-purchaser, 1 
‘necessary party—Afention of auction-purchaser's 
name ta peturon, tf sufficunt-- Notice on qus 
Thero 18 no provision m ‘the law t the 
y in-an 
application to get aside the sale It 1s enou 
for the purposes of dn application’ under O 
r 89, Civil Procedure Code, that tho auction- 
purchase: should be mentioned by name 


Obiter —It 15 desuable that ın an- application 
without reference 
to the parties mentioned ın the petition, chould 
direct the issue of notice of the application upon 
the deoree-holder, the auction-pu r and any 
other party who may appear,to have been effected 
by the sale [p 778, col 2] 

Civil revision against an order of the: 
Court of the District Judge, Rangpur. 

Mr Atul-Chandra Gupta, for the Peti- : 


' tioner =. '- 


' Messrs Jatindra Nath: Sanyal and 


` Dinesh’ Chandra “Roy, for the Opposite 


Party. 


: '" JUDGMENT. MN 

Suhrawardy, J.—The: facts of the 
case out .of which this appeal has arisen. 
are as follows:—The ‘petitioner held a 


| 
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. mortgage-decree against.one Kali Kanta 
Das. In execution of a rent decree against ` 
Kali Kanta , the mortgaged . property 
was sold and pure. ‘by the opposite 
‘party Kasiruddin Sarkar. On lst March 
1921, within 30 days from the sale, the 
petitioner made the necessary deposit 
and filed an application under O..X XI 
r. 89, Civil Procedure Code The Munsi? 
passed the following order. “One Raj 
-Chandra Das applies for setting aside 
tthe sale on deposit of ‘the decretal 
yamount with compensation. He is. to 

rove the mortgage. Fix 9th March, 
921 for. hearing. The decree-holder 
also to bring evidence if he likes,” 

* On the.th March following the order 
passed was ‘“Fhé applicant ‘does not' 
appear to prove his case and hence the. 

- application under O. XXI, r. 89, Oivil- 
Procedure Code is rejected" The 
‘petitioner appealed to the District Judge ` 
-against the order of the Munsif reject- 

.ing his application under O. XXI, r. 89," 
and the 
‘considered judgment .expressed the 

' opinion that, if on account of a certain 
bar in law thé petitioner's application 

- was, not infructuous, he would have 
remanded ‘the case to the First” Court. 
He observes in one.part of his judg- 
ment: "I, eonsider, therefore, that the: 
case has. been disposed of on a pre- 


*. liminary ground, and, that should’ it 


otherwise appear desirable to do so, 
it would be,open.to me to make the 
“order of remand asked: for.” “He, how., 
ever, dismissed the petitioner's appeal 
on the-ground that the auction-purchaser 
. was not made a party to the applica 
tion made under,O -XXI, r. 89, and 
hence., that application was :incom- 
petent, inasmuch as the auction-pur- 
chaser could not be made a, party at 
that. stage as more than 30 days ‘had 
elapséd since the sale. He was pressed ' 
' by a decision -of this Court in Apuddin 
| Ahmadv Khudabuz, Khondkar (1), decided 
- onthe 27th January 1919 by Fletcher and 


Walmsley, JJ., and held that the.auction- - 


, purchaser was 8 necessary party >in an 


application like’ the present one, «and. 


as he was not made'a party to this 


a) 50, Ind. Oen, Dy * 
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learned District Judge in a` 


Pe 


fid 
application within -timé, it would serve 
no useful: purpose to remand the,casé to 
the Munsif,  .. í 

The -petitioner contends before ug 


first that there is no provision in: law l 


| enjoining : that an iauction-purchaser 
must be made. a party. "What the law 
insists upon is that before an order is 
passed setting aside a sale the auction- 
purchaser must have--notice ‘of the 
applieation under O. X XI, r..92, clause(2). 
His second ground is that a8 a matter: 
of fact,.he did, mention the name of 
the &uction-pürchaser and il was for 
e Court to give him proper notice 
of'the application. Ke 
With reference to the -first point th 
Ciyil Procedure Code of, 1882 did not 
expressly declare that the auction-pur- 


“chaser must have notice of the applica-_ 


tion to set aside the sale either under, 


-Bection, 310-A or section 311 of that Code . 


‘or that no order ‘setting aside the sale 
should be made in his ‘absence. The 
point, however, came'for consideration 
1n several cases eunder 
before this Court and the majority of 
them held that on general 
an adverse order should -not. be passed 


against a party affecting his vested 


right without notice-to him and behind 


his back, Kripalt Singh v Parroo Rout? 


(2. In order to give effect. to this' 


the old Code -` 


rinciples , 


view. of the law a proviso - has. beén. “ 


added to:O XXI, r. 92, of the present 
. Gode, to the effect 
order shall be made unless notice of the 
application has been given to all persons 
affected thereby." 1 that the 


.bé passed setting aside a sale without 
-giving notice :to the parties affected by 
it. The Statute or the case law does 
"not go beyond the iule,.namely, that 


no order should be passed without such ' 


:notice. There 18 no provision in, the 
law, nor.have we been referred to any 
case, where it has been authoritatively 
laid down that the auction-purchaser 
must be made a party 1n an application 
‘to set- aside the sale. It is not clear 
what is meant by the, erpression “made 
& party.”. It seems to have been loose- 


7 @;5 Ind, Ona 205;, 21 0, Ly 1, 88, 
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) tatute - 
“now demands is that no order should 


"provided that no ^ 
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'-ly, used in some of .the reported cases, -at the auction-sale. In my judgment this - 
but all these cases were decided to is sufficient compliance with the require-' 
‘substantiate the rule that the auction- ments ofthe law. Nordoubt the urt 

| «purchaser should be‘ afforded an oppor- was incompetent to pass any ordér with- 

-tunity of being heard before an order out notice to the auction-purchaser, -but 

- : was, passed setting aside the sale. If by ‘notice which the law thus ‘enjoins upon 
the expression it is understood that the . all parties affected by the sale may be 

‘+ . parties to the application should be array ..issued atthe instance of the titioner 

. ed in the corresponding categories of or even atthe instanceof the Court. . It 
plaintiffs and defendanta,. there is no “is apparent from the order passed by the - 
provision to that effect within the four Courton this petition directing the decree- 
corners of the Code of Civil Procedure. ‘holder to bring his evidence if he liked ` 
To hold otherwise would necessitate read- that the learned Munsif ‘at that stage 
ing into the provisoto O XXI,r. 92a thought that the only party affected by 
mandatory provision which could have, 'the sale was the decree-holder. . If it were 
had the Legislature so intended, been subsequently discovered that the auction- 
. expressly mentioned, Reference may use- purchaser v, had not got notice of the ap-’ 

~x fully be made to the Forms prescribed plication,” it was open to the Court to 
- inthe First Schedule, Appendix E to the direct service of notice upon'him before 

. ‘Oode of Civil Procedure, Form 6 which passing any order on the application. It 
ig the form of application for execution appears desirable that in an application 
of decree has a column in which names of . for the setting aside ofa sale the Court, 

. the parties, namely, the plaintiff and the without reference to the parties mention- 
: defendant are to be mentioned All the .ed in the'petition, should direct issue of 
- other forms relating to execution have . notice of the application upon the decree- 
the word "title" on top of them. By "title" holder the auction-purchaser and any 
the names of the parties given in the .other party who may appear to have been 
*, application for execution are clearly in- affected by the sale. 
dicated as all these applicatiohs and  - The case on which the learned Judge 
notices relate to the execution case. Form -relies does not lay down the exact pro- 
. No.36 which is the form. of an ‘applica- position that the auction-purchaser must 
: tion under rule 90 (and isapplicable toan ‘be-made a party in the sense in ‘which 
. application under rule 89) has the same that expression is usedin connection with 
superscription Ifany other “title” includ-. suits There thelearned Judges were con- 
ing the name of the auction-purchaser sidering the question whether the auction- 
was intended, the heading of the form -puichaser was a necessary party to the 
would have been otherwise .. application. It may. be thatin that case 
Coming to the facts of the present. the auction-purchaser was not even men- 
case it appears that the petition which tioned in the petition’ The judgment 
the -petitioner filed on the lst March- in the case does not show the real facts . 
, praying for permission to deposit the. and solL am. unable to hold that it in 
pee] amount and to have the sale ‘any way lays down a view contrary to: 

' get. aside does not contain the name of that. which I have: expressed above.. I 

: any party toit save the names of the have sent for:and examined the record 

arties to the execution caso. It-is headed: of this Court in that case and find that 
aresh ‘Chandra Lahiri, decree-holder. it was.an application under 0. XXI, 
`v. Kali. Kanta Das, judgment-debtor:: r 90. and that the salein that case took - 

: ` and mentions the number of the execu- ~placeon May 5, 1916 and the application 

- tion case in which the property was sold.” to set it aside was made on October 4 ' 

: The name of the petitioner even does-.-1917, An application was made by the 

' not appear at the top of it. In the body judgment debtor‘on November 8, 1918, to 

: of the petition the applicant mentionsthe make one of the auction-purchasers 

`- name of the auction- purchaser, the pre-. party tä the case, “These were the peculiar 
sent contesting opposite party as the features of that case on which the judg- 
person who -had purchased this property ment of this Court is justifiakle,-. : 
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“The second point raised "by . the!’ 


;learned Vakil for the ‘petitioner had. 
.been virtually answered by my observa- 
tons ‘with 'regamd to the first point.: 
I am of opinion that it is enough for the 


purposes of an application under O. XXI,- ' 


r. 89 that the auction-purehaser is men- 
fioned by name 
.was filed in time and was in order. , . 
was Willing to send the: case back for 
hearing ,on the, merits, had he taken the 
-view of the law we have now adopted. 
It, therefore, remains for us to pass the 


The present application . 


As Ihave observed the learned Judge. - 


.order which the learned Judge. should. 


- have madein thiscase. The order of the ,' 


Munsif, dated the 9th March 1924, will, . 


therefore, be set aside,and the cage sent 
back to him for hearing on the merits, 
We allow nocosts.  . ee mig 
.Panton, J.—Lsgree. . ] : 
NH, 5 ~ Order set aside: 


t 


(5. -PRIVY COUNCIL. 
. .APPBAL FROM THE Bompay HIGH Court. 
2l : ' June 26, 1924. . f 
c. Present —Lord Dunedin, Lord Carson 
- and Mr. Ameer Ali. ' 
> NAYAK VAJESINGJI JORAVAR- 
SINGJI AND OTHBRS—PLAINTIFFS— 
< APPELLANTS : 


. Tm SECRETARY or STATE ror 
. .4INDIA m COUNCIL—DEFENDANT— : 
tre a 2t RESPONDENT. . € i 
Act of State——Acquintin of territory—Afunter- 
pal Cour ts—Righta of subjects—Pleadings— Burden 
oof—General statements—Potta holder, whe- 


EROI p : 
d lease-holder— Panch Mahals—N arks, status of, 


Bovereign 


brought about 180, col 2 » 
© . Secretury of State for India tn Count v Bai 
. Rajbar, 30 Ind ".Cas 303, 49 I: A 229, 190 W 
N 1087, 13A L J.9953, (1915) M. W, N. 563, 29 
MLJ ,18M L T 179,2 L W. 731, 17:Bom 
L. R. 730, 39 B 625,230 L J 1( O), 8 
cSt ifor Indra v Kamachee Boye Sahaba, 
L A. 476, 13 Moo P O 22, 7 R (Eng) 

7993.4 W R.P O 42, 1Suth P. C.J 373, 1 Sar 
,P.O. J 684, 19 E.R 388 and Cook v*Spragg, | 8 
(1609) A O 572, 68L J P.O 144,81 T. 81 
: 15 T L-R 515, referred to ` 


Any inhabitant of the territory can. onl 

* good in the Municipal Oourts, established by the 
new- Boyeeign,- such Fights, as. that, Sovereign 
re PE Tek eee 


D 


vail a t exact deteiminations made by Govern- 
Tont Officers [p 784, col 1] i 

‘Any statement in general terms that ts 
"will be respected must necessarily mean as 


“has; through dis officers, recognised. Such rights 
as he had under ‘the -rule of predecessors 
him nothing. Nay more, even ifin e treaty of 


cession it 18 stipulated that certain inhabitants | 


should enjoy certam rights, that does not give a 
title, to ese inhabitants to enforce these 
stipulations in the Municipal Oouits The right 
to enforce remains only with the High’ Contract- 
ing’ Parties. ,[p 780, col 21, 

there existed a Heth either admitted or that 
` could be established by decree of Court, and that 
right ıt was alleged was taken by an “Act of State”, 
it would be necessary for the soveriegn so specifical- 
ly to plead the “Act of State", but, if cession 18 ad- 
mittel -the onus 18 ‘cast on the person admitt- 
ing cession to show the acts acknowled his 
rights after cesmon and a plea speoriealiy usn 
the words “Acf of State" 18 not required [p 761. 


col 1.) 
In a'treaty of cession a mere eral statement 
that existing rights will be upheld cannot pre- 


^ nghts me on investigation determined by the 
7 Government Officials To suppose that -h 
. general statements IN a pioc. 


such 
tion the Govern- 
ment renounced their 1ight to-acknowledge what 
they thought mght and conferred on a Municipal 


= Court the 11ght to adjudicate as upon 1ights which 


- law 


M 


oca cession, 14 a muisappiehension of 
] 

The mere fact that a document of title held by 
certain persons 19 called a potta, and that they 
.executea a kabultyat in similar. terms 18 not con- 


*elumve of the question of whether they were 


more lease-holders, 1¢, farmers of ievenue, or 
wae tiuo piopnetors paying a jamabundi to the 
overlord The term “potta” might quite appro- 
pnately be used for tho instrument Hring such 
| 2amabund: [p 781, col. 2 B 


The Naks in Panch do not 


"rights of hereditary pioprietoiship ‘[p 783; col 1] 


Appeals against the judgments, and 
decreés of the Bombay High Court (Bir 
Basil Scott, C. J , and Beaman, J ), dated 


the 17th January 1917, affirming those of 


the District Judge, Ahamedabad, dated 
the 24th February 1913. 
Messrs. Dunne, K. C, and Parikh, for 


“the Appellants. ' 


` worthy Brown, for the Respondents. 


make - 


Sir G, Lowndes, K. C., and Mr. Ken- 


L] 


jov JUDGMENT. 
: ' Lord Dunedin.—In these conaoli- 


"dated appeals the three Naiks of-Tanda, - 


Chandwana and’ Katwada respectively, 
ue the Indian Government for a de- 
claration that they are proprietors of 
the whole lands in the ralukas belong- 
ing to; them. and that they are not 
; bound fo accept a lease of the same in 


“ako 


: the terms "offered to them by ‘the 
Government in 1907. They ‘admit that 
they are bound to pay a jamabandt 
or. revenue contribution but contend 
that there the right of the Government 

` -Of India ends, Their demand was refus- 
ed by the Distnct Judge and his 
judgment was confirmed on appeal hy 

' the High Court, 

The lands in question are situated in 
the Panch Mahais and previously to 
1860, were:in the domain of Scindia of 
Gwalier On December 12th of that 
year‘Scindia ceded this territory to the 
British Government by a treaty of which 
Art. 3 isas follows .— 


“The Maharaja transfers to the British 
Government in full Sovereignty the 
whole ‘of His Higness' possession in the 
Panch Mahals and to the south of the 
nver Narbada also Paragna Kumghar 
on the Betwa river -on ‘the following 
conditions :— 

“Ist, That for the lands transferred 
‘by His Highness, the British Govern- 
ment shall give in exchange lands of 
‘equal value calculated on both sides on 
the present gross revenue. 


“3rd, That each Government shall 
respect the conditions of existing leases 
until their expiry, and that in order 
that this may be made clear to all 
concerned, each Government shall give 
to its new subjcets leases for the same 
term of years and on the same condi- 
tions as those which they at present 
enjoy. : ; 

"Ath.' That each Government shall 
give to ita new subjects ‘sanads’ in 
perpetuity for the rent-free lands—the 
jageers the perquisites and the heredi- 
tary claims (i. e, ‘huks and watang) 
which they enjoy at present under the 
other Government.” Í 


Their Lordships will have occasion 
presently to enquire into the circum- 
stances ofan earlier dato, but, for the 
moment, they pause at this date because 
what. happened in 1860 determines the 
‘law of the case. This law was most 


clearly, laid down in the judgment of’ 


the Board delivered by Lord Atkinson 


in the casé of Secretary of State for. 


INDIAN CASES, 
NAYAK VAJBSINGJI JORAVARSINGJI V. SEORETARY OF STATR FOR INDIA, 
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India. in, Council v. Bat. Rajbai (1). 
Their. Lordships ‘do not ‘propose “to 


repeat what was there said.’ Ft was no . 


new law that' Lord Atkinson laid down. 


-The same had been held in:the case of"^ - 


Secretary of State for. India v. Kamachée 
Boye Sahaba (2) and Cook v.' Sprigg (3). 
But a summary of the matter is this. - 
When a territory 18. acquired by “a 
Sovereign State for the first time that is 
an Act ‘of State. It matters not how: 


- the ‘acquisition Bas been brought ‘about. 


It may be by conquest, it. may be by -: 
cession following on treaty,'it may be 
by occupation of territory. hitherto 
unoccupied by a recognised ruler. In 
all cases the result is the same, Any 
inhabitant of the territory can only make 
good in the Municipal Courts; esta plished 
y , such rights, as 
that Sovereign has, through “his officers, 
recognised, Such rights as he had 
under the rule af predecessors avail 
him nothing. Nay more, even if in a 
treaty of cession it is: stipulated that 
certain inhabitants should enjoy certain 
rights, that does not give a title to these ' 
inhabitants to enforce these stipulations, 
inthe Municipal Courts. The right to 
enforce., remains only with the High 
Contracting Parties: This is made quite 


the new Soverei 


clear by Lord Atkinson at page 238," , 
when, citing the Pongoland case of 
Cook v. Sprigg (3) -he says: “It was 


held that. the annexation ‘of territory 


-made an Act of State and that. any 


obligation- assured under: the treaty with 
the ceding State either to the sovereign 
or the individuals is ‘not one which 


: Municipal Courts are authorised to en- 


force." Their Lordships have thought 
it ‘necessary so far, to repeat’ what has 
been’ said before because the.appellants’ 
Counsel sought to make, two points. He 
said that Act of State had not been : 
pleaded before the Judge of first instance 
and ought. not to be given effect to now. 
ofp Wana Cas. 303, 421. A 220, 19 O W'N 
; 3 8£ L J 953, (1015) M W N 563, 29 M. 
1179, 2L W 731, 17. 
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Their Lordships think that atleast the 
appellants themselves recognised the true 
Situation when, irf paragraph. 6 of the 
plaint, they say: "after the advent of 
the British rule the ancestors of ‘the 
plaintiffs used to be treated as proprietors: 
of: the estates in the:same way as. the 
other talukdars in the Panch‘ Mahals.” 
But in truth no plea specifically usin. 
the words “Act of State” is. required. 
If there -exigted a right, either admit- 
ted or.that could be established.by decree 
of Court, and that: right it wab alleged: 
was taken by an Act’ of State, ıt would 
"be necessary so specifically to plead, but 
that is, not the situation. The moment 
that cession is: admitted the appellants. 
necessarily become petitioners and have 
the onus east: on them of showing. the 
acts of acknowledgment, which ‘give 
them the, right, they, wish to be’ de-: 
clared. The other point: was that, im 
virtue: of certain general declarations, 
the, appellants became entitled .to: 'en- 
force the- treaty., The general declara- 
' tions will be subsequently + examined. 
If: they give'a right of themselves well: 
and- good, but they can'never have the: 
effect of altering. the law as above: 
stated; ; that is'to- say, of making’ the’ 
appellants, so. to: speak, a party. to the 
treaty. with a right. to enforce the cón-" 
ditions: of- the' same ım» a Municipal 
The ‘whole object accordingly of en- 
quiry. is. to see whether; after cession, 
' the. British Government has conferred: 
or:acknowledged'as existing the:.’pro+ 
prietary right which the: appellants 
claim. The-appellants - first sought’ to ' 
prove that under Scindia they, were: 
proprietors. The defender retorted that 
they were merely farmers'of revenue. 
Certain documents were produced: out 
of the ‘Gwalior repositories ‘and ‘con- 
troversy:.was raised'as.to whether they: 
‘were genuine or had: been tampered:' 
with. Their Lordships, for the reasons", 
of law above: stated,’ think it quite un-- 
necessary to consider this - question 
because their view:of what’ was the: 


"they thought at investigation, 


as to what title should be given or" 
recognised, but even^then, as far as 
their Lordshipg are concerned; ıt is what 
they did after investigation, not what 


that i8 
matter of moment. 

The first touch between the Govern- 
ment of India-and these people did 
indeed precede the cession, 
owing to frontier troubles, it was thought 
expedient that a lease of all this territory 
should be granted to the Company,- 
who thereupon’ ‘managed the, territory; 
respecting the rights of the inhabitants’ | 
asithey found them. As a matter of’ 
fact- the ancestors of the appellants at . 
that time were the holders of potias for 
an unexpired term; these pottas having 
been granted by Scindia and payments 


‘were. under then! mads payable to the’ . 


Cémpany Their Lordships will at once, 
in: order to- show. that they have not: 


‘been: swayed by any contrary conten- 


tion, make the concession that the mere. 
fact that the document of title held by” 
the appellants is called a potta, and ^ 
that they executed: a kabuliyat in similar, 


terms is-not conclusive of the: question’ , 


of whether they were mere lease holders, 


1850—51; ` 


Uu 


Y 


i.e, farmera'oi revenue, or were ‘true ‘*' 


proprietors paying a jamabundi to'the: 
overlord: The term -potta might quite 
appropriately be used for the instru- 
ment fixing such  jamabundi. The 


‘terms of the existing ‘pottas expired in- 


1859;-and in:. February 1860 Captain, 
Buckle, who was in chatge for the ` 
Government (who had: by' this time 
succeeded the:Company), granted, on: 
the part of the Government of Scindia, 
three pottas to the appellants for a’ 
period of'three years from 1860 to 1863. 
One of these pottas may be taken as. 
a sample.- The- jamabund: for each 
year is fixed at Ra- 5,017-5-3. This was 
made up of Hs 5,000-for the “yama 


‘bunds revenue," Rs. 217-9-5 for a balance 


and Rs. 600,a debt due to jamadar > 
Satarkhan, This last was an old debt 
due by. the: Naik which ‘the Govern- 
ment was. making him pay Clause 2'' 


tenure: under Scindia hae no bearing on -= rovides for -tke ‘Naik finding security ` 


the question. The view of the offici 
the 


Government . as’, to. that «would 


eo 


t 


of!) 


m a banker,'a proceedin, unnecessary : 
if, the land could! have ‘been attached," 


influence „them to make up their minds's but:quite: necessary (if ‘the -lesses’’ wag") _ 


5 
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nob, proprietor but ‘merely a farmer of as to the precise position «of the Nüiks? 7 > 


revenue. Then there is a clause bind- 
ing the Naik at the termination of the 
potta to “hand over" the villages to the 
Government 

Ih 1860, in December, 
stated, came the cession. Immediately 
after the cession the Government set 


k 


as already . 


itself to enquire what were.the estates > 


transferred, and what were the tenures 
of their.neiw subjects. This was neces- 
sary, first of all, because as land of 


equal value elsewhere was to be ceded , 


to: Seindia, it was necessary to note 
the exact value of what had been taken 


over, and also because undoubtedly the - 


Government wished to give effect to 
the terms of the treaty above quoted 
and in particular to the fourth head 
of the 3rd clause. Accordingly Captain 
Buckle, who was in charge,.was told 
to make enquiries and furnish exact 
lists, giving particulars of extent leases, 
also the names of all jagirdars and 
their tenures and all” charitable and 
. reni-free, holdings. Buckle made a 
report and im this report he enters 


As an interim arrangement a lease was” 
granted on the old terms to endure till’ , 
the Survey.: This lease also provided for . 
handing back the villages at the expiry.. 

of the period The enquiry dragged on 
for some years, but in 1876: the Govern- |, 
ment: came to a decision that the” 

"Naiks were not entitled to heredituiy 
rights, but might be continued as lease- 
holders so long as ‘they behaved them- 
selves, This determination waa convey-, |: 
ed to the Naiks by letter of 12th June, -` 
1876, which. ‘contains “the . following - 


“Tt appears that under the-old rule the’, _ 
pottas (leases) of these villages were’ " 
also given several times to other’ people 
besides these ‘Naiks, and from this it 
appears that their status may not he of 
hereditary talukdars; but for about the 


. last fifty years the vahvat (management) . 


the appellants as mere lease-holders and: 


not as jagurdars holding proprietary 
«interests. No doubt this was, 80 to 


speak; behind the backs of the appel-: 


lanta but it is significant as being tlie 
founds&tion of the action which followed, 
The pottas which had been. granted 
‘expired in 1863, consequenlty they had 


to berenewed, The Government officers . 


proposed’ some increase of rent. In the 
meantime some outsiders made offers 


to take leases of the three talukas fora. 


rent, preposterously higher than any- 
thing hitherto received. The Naiks had 


got wind, of this and made representa- : 


tion to the Government in August, 1863. 
Their prayer is worded “As Government 


had been taking care of us they will 
be graciously pleased to t us a 
potta to do which they are quite com- 


tent." ^ 
The Government came to the con- 
clüsion that they would not accept the 


outsiders’ offer in view of the long 


time that the Naiks had had possession . 


and’ renewed on the same terms, In 
1863 the question came up again. There 


wan along enquiry by the Government: 


has been smoothly carried .on by the - 
houses (families) of the three.Naiks under-. ' 
their respective pottas and Meherban ` 
Propert Saheb and Major Voice Saheb . 
have expressed their opinions that the 
Management under the potta may 
continue with the Naiks so long. as they'. 
properly take care of the villages. - Hence ': 
this ‘question is decided: accordingly. - 
The potias of the three talukas are to ^. - 
be continued till the survey takes ‘place, 
The Survey Department has taken the: 
trigonometrical Survey ‘of the three 
talukas and it may be suitable: to fix the ': 
amounts of the pottas, keeping in view 
the trigonometrical measurement -at the 
time of the Survey. No hereditary right v - 
of the Naiks is admitted in the prepara-' . 
tion of the pottae " ; ^ | 
In 1881, the Survey having been intro- - 
duced, the Government came to a resolu- ' 
tion as to what leases shouldbe granted. 
They were to be on a sliding scale cal~- 
culated on the Survey assessment” and - 
allowing the Naiks a 10 percent. margin. ` 
This proposal must have been communi-":/ ' 
cated to the: Naiks, though ‘there is;no o 
direct evidence to that effect, for in 1883 =: 
there is a.petition from the Naiks com-- 
plaining of the proposal as calculated “to'. 


: impoverish * them; complaining of:the : 


taking away, of the forest land, and offers n 
ingas evidence of :vight.a“dooument =t 


4 


' Nol 89] 


rebia cask 
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\ granted in.Scindia’s time.. This petition:. , “The evidence collected by Mr. Beyta 


was refused in 1883 and the refusal com- 
municated to the Naiks. In 1887 the 
question of the forest land arose in an: 
aeuteform. The Naiks petitioned against . 
the.taking of the forest land by, the 
Government. In the petition they really 
sought to re-open the whole :question. 
Thus, in Article 7 of the petition of 31st .' 
October, 1887, they say as follows:—- . 
“7, Jf our right is considered by the. 
Government as specially that of ajaradar 
mentioned above, it isa gieat mistake’; 
we have the right of ownership over our 
village, which is handed down from 
generations; we had been recovering and. 
we have been recovering the jamabandi 
tax, vaje (payment in kind), ete, from 
our villages. in any manner we like. 
Also we gave (land) to others free from 
any tax; we had been and have been 
giving as a loyal subject to the late and: 
present Government a certain amount as 


chauth in heu of remaining under their , 


protection.” ; : 
This petition was considered, was..not 
sanctioned, and a. reply sent in . the 
negative on 26th April, 1888. Under the 
* Forestry Acts .the Naiks could haver 
appealed against this order, but did- not 
do 8o. a * MES Sog 
In 1902 the; Naiks again sought to: 
Taisé the whole question by sending a 
meniorial to the- Government, in which. 
they went over the whole und again- 
and ‘claimed to have proprietary rights. : 
This was sent to headquarters, when a 
- report from the: Under-Secretary, inter r 


« ‘alta; gaid as follows:— s ' 


“4, The question'as to the propriet- 
ary rights of these Naiks in their villages 
was fully inquired into and decided in” 
the year .1880, and we are.of opinion 
that no valid reason has now been shown 
for re-opening it after so long an interval: 
of time. -We are also of opinion that «ag, 
the status of the memorialista is that-of' 
mere lease-holders, holding their. leases 
at the pleasure of Government, their 
claims to the sole proprietary title in the, 
forests within the limita of their villages. 

cannot be admitted.” . t i 

And the final determination of the 
Government was conveyed in a resolu- 
tjon of 13th December, 1902 :— 


i a 


clearly showed that these Naiks never’ ' 
acquired: the position of talukdars, but- 
that they were merely lease-holdere, and: 
-in paragraph lof Government Resolution 
No. 2,783, dated 3lst May, 1880 (copy: 
appended), the. following: orders were - 
,passed by this Government." 


In 1904 there was & final report from 7 


the Government Officials as to the leases, 
which, as already noticed, had not actu- - 


‘ally béen granted. By this tıme there. 


had been complainta of what the Naiks |‘ 
had beén doing, and some of the officials.. 
were anxious that no new leases should . 
be granted to the Naiks, but that the- 
whole villages should be made kasla. , 
The "Government, however, determined . 
that. the Naikd should have another: 
chance, and the leases were offered, upon: 
which they took the present proceedings. 


` Itis abundantly clear from what has 
been above set forth that, although the' 
Government Officidla took great pains to’ - 
AT HE what was the position of the“ . 
Naiks, they came to the conclusion - that ` 
their rights were not those of ‘hereditary ` , 
proprietors. To say that, is, in view of' , 
the law ‘as laid. down above, to, say? 
‘enough, but their Lordshipa -will notice" 
what has been urged on the other side, - 

lt is pointed out that the Naiks have ' 
been in the saddle for a long time. "This" 

is true, and itis to this fact that they" 
held their position as lease-holders at all. 
But for long possession the villages 
would ‘have been made kasla as ‘othera ^ 
had been. . KDE ' 


Then it is said that, by the ‘terma of: 
certain proclamations, the Government 
acknowledged the right. The proclama- 
tions in 1552, when there was merely a... 
transference for administration purposes, 
are neither here .nor there. en we. 
come to: the cession the -proclamation i 
referred to is in.these terms:—'. : nd 

“T'wish.to let you know in time that: 
the laws of the British Empire will” bes 
in force from thé 1st.of May next in the. 
Panch Mahals... | i se : 

"2. It-has hithérto bear the -practice ' 
to reserve ¢ivil suits against the ande og... 
houses for'arbitration," »' 2 


/ 
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NAYAR VAJEBINGJPJORAVARSINGJI V. SEORETARY OF STATÉ FOR"INDIAz ` UE REP 
"E That can m longer be the case, heen aroused by. the'term "'ijàradars'" 
asuit once filed zannot be withdrawn being used as to them, and requested: 


unless by the consent of the complainant that the term “ralukdars” should be 


and the law will bs enforced. used. The Government reply is as 
' "4 Asa friend of all your ancient .follows:— 


houses I. wish to warn- you before-hand. "In reply to his petition, dated 96th 
against debt If vou wish to preserve September, 1898, to’ the address of' 
your present position, you should avoid Government, Naik Ratansing Pratapsing- 
'it as the most unfortunate thing which of Tanda in the Dohad Taluka ‘of the 
‘can happen to you.” Panch-Mahals District, is informed that 
‘Then follows a list `of names, among Government have no objection to his 
which are persons who have had acknow- being addressed’ as ‘talukdar’ instead 
. ledged to them a 1eal -proprietary right, ofa "patadar' in official communications, 
aud in this list occurs the names of but it should be distinctly understood 
Katwada, Ohandwong and Tanda There that this concession will not in: any way 
is also, specially ñ the Naiks’' petition,. affect thé orders passed by Government . 
reference made to proclamations made at jn May, 1880,r ding the tenure of the 
the time of the Durbar. There are two petitioner's holding’ 
answerd to be made to san argument Now, the resolution of 1880 referred 
„founded on`such documents. The first to was the foundation of the proposals 
is that-a mere general statement that as to the: 10° per cent margin, 
existing rights would be upheld could which; denying the proprietary rights‘ 
never preval agemst exact determina- of. the Naiks, was objected to by 
tions such as have been above set the petition which was -refused in 
forth. The-second is“ that any state- 883. . 
ment in general terms that rights will ^ For these reasons their Lordáhips 
be respected mus; necessarily mean 88 are. satisfied that this appeal’ must. 
these rights’ are cn investigation deter- be dismissed with costs, and they 
“mined by the Govarnment Officials, To will humbly advise His Maj esty accord- 
. suppose that by scch general statements ingly 
in a proclamation’ the Government re- eir Lordships feel bound to ‘call 
nounced their right.to acknowledge attention to-the- state of -thè ‘record. 
what they thou ngi right and conferred: In the teeth: of. directions ‘issued from 
on &' Municipal Court the right to ad- the office no trouble - whatsoever’ hadi” 
judicate as upon rights which existed  been- taken with the' arrangement of 
efore cession, i, in their Lordships’ the record, and it came ‘before their: 
opinion, to miscpprehend the law 88 Lordships in quite a’ disgraceful state 
above set forth. It was also urged of confusion Had the appellants been 
that‘ the Government had recognised ' successful their Lordships: would not 
certain free grants which had been ‚have hesitated to’ "disallow’-in toto . 
made im the past by the Naiks. This the Solicitors: fee for perusing the“ 
is true. But’ :he: Government had san 
directed a special head of inquiry to be Appeal dismissed, 
made as'to free grants. The wish not Solicitors for the Appellants.—Mesars. 
to’ disturb persons whose tenure had T, I, Walson'é Co. 3 
been, defacto, free was a generous policy. Bolicitor for the Respondent. —Solicitor 
But to'infer from this generosity that to the India Office. 
the Government weas admitting that the - 
grants’ had originally been properly . 
- made: and that from that admission | 
flowed. the further’ admission that the  . 2 c. 
Naiks were true proprietors is to make - " 
a mere inference 2verride a direct state- : . 
mient.” One othermatter may be noticed, 2d us 
The N&ike' susceptibilities- seem to have - ete | Neng mde Cop AL cats 
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LAKSHMANAN CHETTY V, SUBBIAH OHBTTY. 


MADRAS HIGH COURT. . 
APPEAL AGAINST Onpzg No: 222.or 192]. 
March 20,1924. |.) 4, 

Present: — Bir Vietor Murray Coutts- 
Trotter, Chief Justice; and mr, ` 

. Mr. Justice Ramesam. 

ss VR. Or. LAKSHMANAN, OHETTY.. 
1AND a aa 


TN. R. Ra. Vr. SÜBBIAH. CHETTY. 
Pi, AND OTHARS—RESPONDENTS. ds L 
, Limitation Act TA gee Ga ure 
Code (Aot V of 1908), O. XXXII, r. 6—Deores ob- 
láined by Hindu father and manor sons—Discharge 
by father—Exécution a. 
Wh a' Hindu fat and his minor: gong 
(eng thro „therr father as their next friend, 
and guardian) obtain a decree, section 7 of the, 
Limitation Act applies to an application for 
execution of the decree, inasumch as, the father 
without the leave of the 
r 6 of, the Civil Pro- 


s cedure Code. [p. 786, col. 2) 


Appeal against the, order, dated the' 
24th January 1921 of the Court of the 
Additional Subordinate Judge, Ramnad, 
at Madura, in Execution Application. 
No. 48 of 19 1920; in Original Suit No. 224 


..of 1911. 


Messers. K, V. Krishnaswami Iyer and 


V..Rajago| Iyer, for the Appellants. 
.Mr. A, Swaminatha Iyer, for the Res-, 
Tan, E 


a 


JUDGMENT: Me 

 Coutte-Trotter, C. J.—This case. 
hes ‘a.signal instance of the mis» 
chievous.tendency of the Courts in this 
country to evade, or endeavour to evade, . 
plain statutory ' mandates, - and, in no 
Bphere'.of thelaw, so far as I have.ob- 
served, ‘has. that. "tendency "been. more. 
freely ‘exercised than in that branch of, 
the law we are’ concerned with in the | 
present case, namely, the Law of Limita- 
tion. The way in which this matter 


* stands is as followa.—In : October: 1913, 


a decree . was.: obtained .in a suit in: 
which':the plaintiffs were a ‘father: and 
his : Bons, and the three sons: 
were described: on “the: faces of: the. 
dead ands za aubin through their next. 
iend and guardian the first plaintiff (that: * 
is, the father). Two months” after that. 
decree the father died and iteavas: not 
until December of the following: year': 
1914 that the: eldest af the three sons 
attained his -majority. On. the 3rd De-.. 


‘50° 
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the decree was passed, and to 


! 


kah i 


camber. i917, woll ‘within three years” of 
the attainment’ ‘of majority, an execution 
application., was taken out., It is said 
that that. application was barred because 
time. must be.'taken. to have run not 
from the attainment of majority of the 
eldest son but from the date of the decree 
itself, i. e... October 1913. The reason 
for it ig, said to be this and it depends 
upon the construction of two sections of 
two Statutes, -one ,the learned. Judges 


has, referred. to, and the other he has. 


not, BeforeI approach the consideration, 
of thé case‘law 


sections of the Limitation Act is section’ 
7. .It says this'—“Where one of several 
persons Jointly entitled to institute a 
suit or make an application for the. exe- 
cution of a decree is únder any such. 
disability (that means for our, present. 
. purpose. the minority) and a discharge 
can be given without-the concurrence of. 
such person, time will run against.them. 


all; but, where; no. ‘such discharge can be l 


given, time will not run as-against any; 
of them until one of them becomes. cap- 
able of ‘giving such discharge : without 
the concurrence of, the. others or. until; 
the disabihty.has ceased". 

"Therefore, a -good - discharge,, which: 


, could: be. given without the concurrence, 


will-look at the-sections . 
of the Statutes themselves. ` The relevant .. 


s 


of the others, is necessary before, limita-- ` 


tion, can be: invoked.. Now, it is said, 
that the father in this case became en- 
titled to give a good, discharge" as soonas, 
iye & good. 
discharge not only on beh 
but. on behalf of his.mingr Bons, This 


.Oourt held in &'/number of cases culmi- , 


nating. in the case of Ganesha Row v. 


Tuljaram , Row. (1) that a: Hindu father *. 


could, as managing member of & family, 


of himself, 


give a. good discharge. of. a decree-debt - . 


notwithstanding -the. fact that he might. 


appear in. the suit- in the capacity of, 
guardian ad litem. or next friend, They 
based that. decision. upon. the. express. 
provisions of Hindu Law and they-said ` 
that his. position as a father was, inde- 
dant of his’ position, as guardian ad 


‘litem or next friend and that no dis- 


ability” which could attach to him can. 


qa) 210. Cus f 21 ALL J.-1095;6 M. L.- Edu : 
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be siipposged to attach to him by reasons 
tò which I ' am coming presently and 
colild “in, any way affect his position 
under, the general Hindu Law as father. 
That is the ‘decision of this Court in 


several’ cases ‘culminating in Ganesha’ 


Row" v's ‘Tuljaram' Row (1). What 


their Lordships were dealing there’ 


with “yas an argument based upon a 
section’ of the “Civil ‘Procedure Code. 
T'hàt'seetioh is the present r 6, in 'O. 
XXXII, and it renda as follows —"A next 
ffiend 'or' guardian for the sut shall not 
withoub"the leave of the Court'receive 
any money or other,moveable property 
on behalf of a minor either—(a) by way 
of compromise before the decree or order, 
or (b) ‘unde a decree or order in favour 
ofthe minor". As I said, the basis of 
the decision in Ganesha Row v. Tulj« 
Ram. Row' (2) was that the father 
occupidd: two entirely separate positions 
that'he was ‘clothed ' with a double per- 
sbüality, and that inhibition of his ac- 
tfon'in' a. certain manner in one of those 
capacities- was'no inhibition of his doing 
it ‘under the other, the general powers 
of á Hindu father. Thereupon Ganesha 
Row 'v, Tulja -Ram Row (2) went to the 


Council with this pronouncement 


Privy 
of thé" Madras High Court to deal with 


and: “to say whether it was right or 


whether it was erroneous, and the words 
of the Privy Council are absolutely ex- 
liéitin'their application of the principle 
aid down- by’ the Madras High Court 
aiid’ which, so far as I can see, is the 


'necéísary substratium' of" the whole 
argument "that ‘has been: 


of'' the ^ 
addressed tous What their Lordships 
say is this. “They (their Lordships of 
the Privy'Council) consider it to be clear‘ 
that when he (that is the’ father) himself 
is, the’ next friend or guardian of the 
minor, his powers are controlled by the 
provisions df, the law and he cannot do 
any act 1n lus capacity of father ormanag- 


~ ing member which he is debarred from 


doing as á next friend or guardian witli- 

out leave of the Court. 'o-hold otber- 

wise would be to defeat the object of the 
DET ‘ $ 


(lp ed Cos AL. 36 M. 205, 170 W N 1765, 


"dà Lod 990, 18 C L dd, 15 Bom L R 626, 


JOM DOC I JO MWS N, 875; 9 M-L, J, 
350, 40 1A, 132 (P CJ. ] 
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Agee: 
cnactinent.”- In other words, their Lord- 
ships say in the plainest language, the 
inhibition imposed. upon him in one 
character must be extended to the other , 
suggested character or else the Aot. be-" . 
comes a waste paper. It is said that there | 
are decisions of this Court’ subsequent to. ' 
that pronouncement of the Judicial Com- 


‘mittee which nevertheless go ‘on saying 


that a father can give- a good discharge 
without the consent of the ‘Court where 
the decree has been obtained, Jam not at 
all sure that those cases—most of them are’ 
very inadequately reported—do purport 
to go counter to the principle laid down in, 


“Ganesha Row v. Tulja Ram Row ee 
can- 


cause it is notquite plain, so far as 

geo, that, in these cases, the ‘father was 
the guardian ad ‘litem of the minors. 
AUI can say isthat, if hewasthe guardian, 
the Privy Council decision compels 
me to say that those cages were , wrongly 
decided , if'he was.not, they, merely. say 
that, wherethé father is not the guardian 
ad litem he can take the money and give 
a good discharge, and though I do not dis- 
agree with that, I would like to re consider 
that position Hereafter. - I am not! saying, 
tliat 1f this was what those cases had de~ 
cided, those cases are incorrect ; but I am 
quite clear about this; that, if in those. 
cases, the father : was. the ' guardian ad 
litem, they are desy wrongly decided, 
and decided in the teeth of the express" 
mandate of the Privy -Councll case. Na: 
one, I think, could plausibly contend . 
that aman in such a double position 
could give a good discharge. He can 
only give'a discharge after obtaining: the 
permission of' the Court It, therefore, 
follows that at the time.when the father -. 
died; he had never been in a position to * 
give a good and legal discharge: for this. 
debt and that, therefore, the time must be: ' 


, calculated as beginning to run‘ from the.. 


date when the respective disabilities ' 
cease, Seeing that one of the decree-hol- 
ders is still a minor there is really 'no. 
question of limitation arising in the case. 
The case will go back for further proceed- 
ings in execution. os disp. m P 
The appellants will have their costa ` 
throughout. — . p ARI C C UM 
‘Rarmesam, , J.—[: agree, Several . 


t 


ptt 


: decisions of this Court have been 16fened ; 


ia t 
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MAUNG SHWE ON v. PONNIAH MUDALTAR, 

by the learned Vakil for the feapondents - 
The first of these is the: decision im, 
Duraisawmi ‘Sastrial v — Venkatarama 
Iyer (3). It expressly purports tobe 
based on the decision in^ ‘Ganesha ^ 
Row v. Tuljaram Row (1) which was a 
decision of this 'Oourt, on O..XXXII, 
I.7. It was reversed afterwards by the 
Privy Council in Genéha Row v. Tulja 


"Ham Row (2). This was followed by a 


Single Judge in. Ramanadhan Sivayya v. 
Udatha Atchayya (4). The next case is 
Palaniand: Pillai v. Papathi Ammal (5). 
It'is true that this wasafter the decision 
of thé Privy Cauncil but no reference, was, 
made in the argument to O. XXXII, 
r.Gorto the fact that the decision in 
Ganesha Row v Tuljaram Row (1),’on 


which the decision in‘Duratsawmi Sastri-. a 


ul v. Venkatarama Iyer (3), was based): 


: had been reversed by the Priyy Council. 


This was ngain followed in Chivikula 
Venkatasubbiah v. Gollapud, Venkates- 


| wafulu (6) and the: same remarks apply 


tothiscase aleo. In Rati Ram v. Nadar 
(T) the decree was obtained by a single: 
decree-holder. There was ^no minor 
among the original plaintiffs. The origi- 
nal decree-holder died leaving two sons, 


‘one a major and the other aminor. The 


major son on behalf of himself and, act- 
brother applied, that. they should be: 
made legal representativés in the place. 
of their deceased father. Before the order 


. was made on the application, the appli-. 


cant died, and on the day the application’ 
came on for hearing nobody appeared and 
the petition was dismissed. The result 
was they were not made parties, so thatit , 
is not a case where we have: two decreé- . 


holders_ one of, whom is major and the, 


other a minor represented by the major 


'.as next friend. Order XXXII, r. 6 can- à 
-nob apply tô the facts of that case. That 


G) 12 Ind Cas 503; IAE LJ 1036, 10 M. L.' 
T.370, (1911) BAL W N.430" ga 

A] DB Ind. Cas 723, (1013) i WON 238, 13 
NOE Iud Cas. 76; (DOL AL W. N. 159, 15 M, Le 


(0) 44 Ind Cas. 568; (1917) M W N 810. 


ID 9 lad. Cus, WO, ALA 435, 17 AAL don 


ing as the next friend for his yonger ' 


ye 


Gah, - isi. 
i, l i: 
case is, therefore, corréctly decided. and 
cannot, therefore, help us 1n thig case 
| `, Case reversed and remanded 

8 D. n 
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LOWER BURMA CHIEF 
COURT. 
'Bgcoxp CIvIL APPEAL No. 84 or 1922 
November 20, 1992, |, 
. Present: —Mr, Justice Pratt. 
MAUNG SHWE ON—PraiNTIEF— 
Sna Ia APPELLANT ' 7 * 
i versus : 
, PONNIAH MUDALIAR AND ANOTHER— 
DRBFENDANTS— RESPONDENTS. ; 
Transfer of Property Act (IV. of 1883), a 03 
—Hortgaged* land— Government waste adyotning-— 
Alorigagee, cultivation btj— Land capable of separate 
enjoyment and use—lVaste, whether aceretion— 
Mortgagor, whether can sue for redemption | 
, Government waste land adjacent to a mortgaged 
holding which 18 brought under cultivation by the . 
mortgagee and is capable of separate enjoyment 
dnd use, is not an accietion to the mortgage , 
land under section 63 o£ the Transfer of Pioperty 
Act and, therefore, the mortgagoi, cannot sue for 
its redemption A T ea 
Appeal against the decree of the Divi-- 
sional Court,  Myaungmya, in Oil 
Appeal No. 76 of 1920. - ` EIOS 
- Mr. Ba Thein, for the Appellant, . 
JUDGMENT.—Plaintif sued for 
redemption of & piece of paddy land 
measuring 2061 acres. Thé Sub-Divi- 
sional Court gavea decree for redemp- 
tion of the 903 acres orginally mort- 
gaged but refused a decree for the re- 
mainder, ‘which was“ adjacent ‘land’ . 
brought under cultivation by the mort-* 
"agens, ~- : a i 
"On'appeal the Divisional Court gave'a 
decree for the balance as an accession 
coming under the terms-of section 63.bf 
the Transfer of Property Act." My own’ 


-opinion is that ' Bection'03 did nöt cont: 


template Government waste land adjoin~: 
ing a mortgage'holding'as coming within’ - 
the category of accession’ - MEE 
: It is‘admitted that the so-called acces- 
sion can be enjoyed and utilised separate 
ly. In Tha Dun v. The Zan (1), Twomey, 
J., held that an extension into waste ade, 
joming land was not an-accession, 
_ (1 11 Ind. One, 808; 4 Bur, L. T. 167 "| ? 


"4 
* 


TES INDAN GAE” pd 


»" ADDAKARLU LATCHAMMA V SRRTHALA BSUBHARAGUDHU 53 


This 15 in accordance with my own 
‘view, The appeal mil be allowed with 
costa, : : 
N. B. Appeal allowed. 


Y 


——— 


MADRAS HIGH COURT. 
.BEcoND Civit Appz, No. 471 oF 1922 
me August 1, 1924 
Present ;—Mr. Justice Jackson ' 
ADDAKARLU LATOHAMMA~— ^ 
» PLAINTITE—APPHLLANT 
- terus 
SESTHALA SUBHARAGUDHU 
. 7 DBFENDANT—RBEPONDXNT. i 
Bindu, Law — Inheritance — Division between 
Omraghters with full righte— Right of survworship, 
whether d. 


e 
Where “on the death of a Hindu, his daughters 
T TE eb ber iepoctve save 
ege. au, er w. y Der i Vi 
""with fall nght te, viie nghi of ahena! 
male'etc," the right ot survivorship is destioyed. 
and-on the death of any ane af them, her share 
mil gp to, 'her own hena and notio ha surviving 
Liz: m $ i 
a _ Gomathi Ammal v. Kupputhay: Ammal, 14 M L. 
J. 175, hod 
Alamein Ammal v Halu Ammal, 26 Ind Cas, 
455, 98 M L.J 635, 16 M. L. “C 598, (1015) M W 
N. 24, relied on pte ; 
Second -appeal against the decree of 
the Court of the Subordinate J udge, 
- Kistna at Ellore, in A. 8. No. 210 of 1921, 
preferred against the decree of the Court 
of the Additional District Munaf, 
‘Tanuku, in O 8 No 179 of 1919 AD B. 
; No. 107 of 1919, Dietnet Munsif's Court, 
: Tanuku). 
i . Suryanarayana, for. the Appel- 
t 4 


. SUDGMENT.—This appeal 1s from 
the decree of the Oourt of the Subordi- 
nate Judge of Kistna at Ellore in 
Appeal Suit No, 210 of 1921 preferred 
against the decree of the Court of the 
Additional District Munsif of Tanuku, in. 
Original Suit No 79 of 1919. E 
One Venkanna died leaving three 
daughters They came to an oral agree- 
ment by which Latchamma ond Atcham- 
ma each wok three ucies of his propert 
and Ohellamma 5 acresand odd. Ohel- 


tion by: 


Mr, T. Ramadoss, for the Respondent. ` 


lamma has died and’ her share is ‘ii’ o” 


the possession of her step-son, first. defend- 
ant, Latchamma, Aer tie & right’ as 
survivor‘of Chellamma sues for Chel-',. 


lamma's ‘share (she has sold’ 180 acres; . 


which are subject of & connected swt 
Original Buit-No, 78 of 1919). The Sub- 


ordinate Judge had diamissed the. suit. -` 


and Latchümma appeals. ` ù 

The question for determination is: 
whether when the three :sisters made’ 
their agreemént they cut off the-right of 
survivorship among - themselves. . The’ 
only evidence ‘of the agreement is the- 
statement of Latchamma as plaintiff's, 
first witness: “We effected a division 
arranging that this property should be 
enjoyed according to the desire of each, ' 
Since then. each of us was enjoying our 
pe ae shares of property with full: 
right, that is to say, with the right of 
alienation by sale, ete’ "The Munsif 
who recorded’ this statement did hot 
address his mind to its significance. He 
confines -himself to the question whether 
before this agreement Chellamma ‘was 
bequeathed absolute rights by her father 
Venkanna & ; ] 

Contrariwise the learned Subordinate | 
Judge does not decide the question of 
the Will, but confines himself to “the 
agreement. He finds- that the sisters 
intended to destroy their rights of sur- 
vivorahip,. and’ having regard to the- 


“language used by Latchamma, I am not 


prepared to hold that he is wrong “Full ` 

right with the right of ‘alienation’ by ` 
e, etc"., must, I think, menn that the 

right of survivorship ‘was destroyed; : 


“and Latchamma when- she conveyed’ her 


share to ‘first defendant's father, seems- 
tó kave held the same view. The defend- 
ant put the, point quite clearly in his : 
defence statement, paragraph 5, “it was ` 
arranged that each party- should enjoy - 
without any right of survivorship” Bach ' 
case must be interpreted according to 
the language employed whether written: 
or oral, and not much 1s to be gained by 
ae analogous rulings. It ‘ia laid 
down in Gomathi Ammal v. Kupputhayi 
Ammal -(1),’ that there must Ne apt 
language, In that case as the sistere 


Q) 14 M. L, 7, 175, 


B 
Bu 
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. imagined that they had all along ann 


absolute estate it was held that they could 
not have intended to destroy the right of 
survivorship.-, Ph this case (assuming 


that Chellamma had no absolute right 
under Venkanna's Will) the sisters did 
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' LAOHMI NARAYAN V. RAMESHWAR PRASAD. 
JUDGMIZN'T.—Defendant' pleatled 
failute of consideration and misrepresen- 
‘tation zum | : 
^» The allegation was that the pró-note in 
„Suit was 1n part püyment of price of room 
sold and that it transpired that plaintiff 


not imagine that they were dividing. an. hadno titleandhadmisledthevendor. The 


absolute estate In Alamelu, Ammal v. 
Balu Ammal (2) the ‘sisters made an 


- ,oral partition purporting’ to take their 


respective shares absolutelv.and it was 
held that they had_relinquished their 
“right of survivorship. ' 
` Rukmani Ammal v Narasimha 
Chariar. (3) the phrase is "the only 
relationship between us is one of.friend- 
ship not of property". Such a phrase 
was'not used in the present case but it is 
not an essential formula JI find that the 
ight to-survivorship was destroyed by 
the. agreement o other ‘point was 
raised on appeal or appears to be-valid. 
The second appeal is dismissed with 
LEE P a . s. Appeal dismissed. 
' (2) 26 Ind Cas 455,38 ML J 085,10 M LT. 
(1915) M W., N: 26 | 
3) 78 Ind, Oas. 173, 46M L.7J, 985, 19 L, W. 
465.- 4 ‘ dew 


tu 


~ Omi Raviston No: 120 of 1922. 
i December 11, 1922. | 
Present:—Mr. Justice Pratt | | 

"MO AYOOB AND ANOTHEB—DRFBNDANTS— 

: " APPLICANTS 
: - “ ~: versus "EE 
'BOWDAGER-PLAINTIFF—HRRBSPONDENT. | 
Negotiable Instrumente Act. (XXVI of 1881), 

8 1S —Pro-note— C ton, faure of—Fraud, 

effect of '. Nn d POE. i 

~ Where a seller- has mo, title to property sold ~a 

pronte" executed'.in pert payment of the price 


,Gieates ‘no obligation, notwithstanding that the 


` seller 18. able to give possession to thé purchaser 
DUM. d' vitiates all agreements and this- pimerple 
Frau J og du Ru 


extends to pro-notes which are given on 
of fraudulent misrepreeentation 


Trial Court hold that there was no defence 
because plaintiff had been able'to give 
defendant possession and they were” not 
, entitled to resist payment until plaintiff 
gave them a conveyance, ~Section 43 of 
the Negotiable Instruments Act, pro- 
vides that a negotiable instrument mads 
for a consideration, which ‘fauls,, creates 
no obligation between the parties to the 
transaction, Fraud vitiates all agree- 
„ments and there is no reason why this 
principle should not be extended to pro- : 
notes, which have been given on the faith 
of fraudulent misrepresentation. The 
case of Baboo Lal.v Joy Lall (1) is.an 
authority, if any authority 1s required. for 
/& proposition. which seems self evident. 
I set asid the decree of the lower Court 
,and remand the case for. trialion, its 
merits, costs to follow final disposal, 
N H, ye Case remanded, 
(1) 24 C. 533, 12 Ind Deo (x. 8.) 1023, - 
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PRIVY COUNCIL. 
APPEAL FROM THE Patna llran Court, 
June 26, 1994. ; 
` Present —Lord Dunedin, Lord Shaw, 
Lord Carson, Lord Blanesburgh' 
and Sir John Edge 
.bAOBMI NARAYAN AGARWALA AND 
a .OTIIERS—À PPRLLANTS : 


versus 
RAMESHWAR PRASAD SINGH AND 
OTILiBS-- RESPONDENTS, 
Stamp Act (IL of 1800), ^s. 35; pro (a),. scope of 
manon payment of stamp duty, effect s of— 


e: : 3 ; 

The ,proviso, (a) of section 35 of the Stamp: 
Act 1s ct equal ambit -with -tho body of the 
section, and just as an” instrument cannot bo 


Civil revision against the decree of tlie - acted upon, that is'to say, nothing cai bo re 


Small Catise Court, Rangoon; in Civil 

Regular No 3844 of 1922, : 
Mr. Munshi, for the Applicants 

: Mr. N.N. Sen; for the Respondent, ' 


Y 


coveiel unde: it unless it has a proper stamp, 

so the proviso provides that if there is not a 

pioper stamp it may be put on afterwards On - 
payment of a penalty and the instrument then 

econes effective, , » 


" yi 


790+: 
o> BAM DIN 9, HAR DAYAL, 


Appeal from the judgment and decree 
of the Patna High Court (Dawson Miller, 
Kt., 'O. J., and Mullick, J.), dated the 9th 
August 1920, printed as 58 Ind. Cas. 99, 
‘affirming that of the Subordinate Judge, 

- Purulia, dated 27th September 1917. 

' Bir G. Lowndes, K. C., and Mr. Raikes, 
for the Appellant. 

' . JUDGMENT. , 

' Lord Dunedin.—1n this case, which 
has been heard ex parte, Sir. George 
Lowndes has said everything that could 
be said on behalf of the appellants, 
"but he has not created any doubt in 
their Lotdships’ minds that the judg- 
ment of the High Court at “Patna was 
right. It is clear to their Lordships 
that the proviso (a) of section 35 of 
the Indian Stamp Act, 1899 is of equal 
ambit with the body. of the sec- 
tion, and that just as an instrument 
cannot be acted upon, that is to say, 
nothing can be recovered under it unless 
it has a proper stamp, so the proviso 
provides that if there is not a proper 
stamp ‘it may be put on afterwards on 
payment of a penalty and the instru- 
ment then becomes effective. 


Their Lordships will humbly advise: 


His Majesty that the appeal be dismissed. 
^ 8D. ' „Appeal dismissed. 
Solicitors for the Appellant:—Messrs. 


W. W. Box & Co. 
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. ALLAHABAD HIGH COURT. 
SEcoND Orvir APPEAL No. 536 or.1921. 
November 21, 1922. 

Present '—Mr. Justice Stuart. 
RAM DIN—PLAINTIFF—À PPRLLANT 

i VETEUS 
HAR DAYAL AND ANOTHER—DRFENDANTS 
.— RESPONDENTS 
Agra Tenancy Act (II of 1901), s. 177—Hject- 
ment of tenant, autt for- Decinon of Assistant 
Collector „Firat Class—Appeal, where lres—Ctril 
Procedure~ Code (Act V of 1908), s 11—Deetaton of 
| | Court not competent to try subsequent suit, whether 
res judicata 
In a sut for the erectment, of a tenant, an 
appeal from the decision of. an Assistant Oollec- 
. «to. First. Glass ies to the Distiict Judge [p 791, 
‘col 1 ` n 
The decimon'm h ient suit decided by an 
Assistant Collecto: Second Class is not res yud1cata, 


INDIAN OARS, - 


ao opn 


in the Court of an Agmstant Collceto? First Class -, 
sjectment which the Asaistant Collec-.* 


in & seuit for 


tor Second Chass la not competent to try [ibid] "> 


Appeal against the’ decree of the , 


District J ae Budaun, dated the 21st - 


December, 1 


Messrs: S. A. Haider and Harnandan cee 


Prasad, for the Appellant. 


Messrs. 8 P. Sinah and S. B. Johrijfor - 


the Respondents. 


JUDGMENT.—The facts of the suit. 


out of which this appeal arises are these. 
—Har Dayal cultivates one bigha of- land 
on a Rs. lOrent in Allapur village in 
Budaun District. In 1920 Ram Din, 
zemindar ofthe village, sued Har Dayal 
for two years' rent and interest in the: 
Comtof an Assistant Collector of the 
Second Class. ‘Ram Din asserted that he 


was the zamindar of the plot and that 
-the plot was his sir and that Har Dayal 
was his sub-tenant’ Har Dayal denied 


this. .The Assistant Collector, Second 
“Class, found that the land in question 
was the sw of Ram Din which Har 


Dayal cultivated as his sub-tenent on a * 


rent of Rs. 10 a year, and decreed the 
Hana accordingly. That decision became 
nal ^ ^" 


appeal arises had apparently been filed 


The suit out of which this present ' 


before the suit for arrears of rent. It `> 


was filed on the 29th September 1919. .' 


In this, Ram Din and two women called 
Reoti and Chameli sued ‘Har Dayal in 
the Court ofan Assistant Collector, First 
“Class, for the ejectment of Har Dayal 
from thé same plot in respect of which 
the suit. was brought for arrears of rent 
Har Dayal set up a plea that he was 
the gemindar of the plot and that the 
plot was his khudkasht It is not true, 
that he wasthe zemindar. His ‘family 
had heen zemindars in the village. but 
had lost their proprietary rights long. 


before 1919 On the 30th June 1920 the. 


Assistant Collector, First Olass; decided, : 


some two months after the -arrears of 


rent suit had been decided, that the: 
plaintiffs were zeminda:s, that the land , 


in question was their sir and that Har ` 


Dayal was'a sub-tenant. Har .Daval 
again asserting that the land was lus 
khudkasht appealed to-the District Judge : 


` 


Vol, 82] e, 
WILLIAM JACKS '& 00, v, JOOBAB MAHOMRD, 
.who allowed his appeal The. District 


Judge found on the facts that the land ' 


in question was not the plaintiffs" ‘sir’, 
that Har Dayal “and his predecessors 
cultivated the land in question for more 
than 50 consecutive years and that. Har 
Dayal had ex-proprietary rights thérein. 
He, therefore, dismissed the suit. '"' 

The present. appeal is preferred upon: 
the following grounds:— 
lay to the District Judge; that it was 


: concluded by res judicata, that the land : 


jn: question was the sr ‘of the appel- 


lants, and that Har Dayal was gub-tenant _ 


that the Judge had made out a new 
case for Har Dayal which he did not 
setup for himself; and that the Judge: 
coüld not legally decide the nature of 
‘Har Dayal's holding. 

In regard to the Frat point it appears 
‘to me that on the authority ofthe Full 
Bench ‘decision in Bindeshwari v. Gokul 
‘(1), an appeal lay to the District Judge. 


In regard to the second point; in the. 


first place, Ram Din alone was plaintiff 


in the arrears of rent suit, Reoti and ' 


' Ohameli' were ‘not parties to that suit 
But apart'from that' point, can it.be 
held that a decision of the’ Court of an 
Assistant Collector, Second Olass, can 
operate as res judicata in the Gourt of 
an Assistant Collector, First Class, when 

- the Court of the Assistant Collector, 


Becond Class, is not competent to try the: 


, subsequent suit in which the plea of res 
judicata is raised? It appears to me that 


onthe plain wording of'section 11 that ' 


uestion must be ‘answered in the nega- 
tive. An Assistant Oollector, Second 
Class, is not competent to hear suits for 
ejectment. 

It has been pressed on me by the 
learned Counsel for thé appellant that 
the decision in Shahzade Singh v 


different, view. Ifit laid. down a differ- 


.ent view I'should of course follow. the ' 


` view laid down, as that decision is the 


decision of a Bench. But I do not under-, 


stand that decision to touch the -point. 


What it laid down is this —That.in a ' 


Civil Court a question of title decided 
(1) 28 Ind’ ‘Cas WI, 36 A: 18312 A. L. J 251 


(2) $ Tna, Oas. 954, $8 A. 8, 5A. L Je 91T. y 


hat no appeal ' 


Muham- , 
mad Mehdi Ali Khan (2) lays down .a, : 
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-by a Rent Court. woùld Ae: binding as 
' between’ ‘the same parties on the principle 
of ree’ judicata „as the decision on the 
question, of title would be considered 
as the decision of a Civil Court what- 
ever be the jurisdiction of: the Rent 


Court. That.is a different proposition, 
.. There is , nothing in ‘that, decision to 


justify a departure fiom.the actual law 
that a ‘previous decision only-binds ‘in 
a one uent suit When the Court which 

e decision was, competent to 
ty anga subsequent suit.. I, therefore, 
‘decide that the learned District. Judge 
was not, bound,’ on the principle, ot res 
judicata, to hold that thé land in queb-. 
‘tion was the'àr of the .plaintiffs and - 
that the defendants Was their sub-tenant. 
I, do‘not consider! that the légrned: Dis- 
trict Judge: madè out a new case for the 
deféndant It was his duty to see' whether . 
the’ plaintiffs’ had mado out a case to 
eject the defendant. He found on ‘facts 
a they had not made out, such a 


ns regard to'the last point, it was un- 


` necessary -for the learned District Judge-..,. 


to decide: for the purposes of. the deci- 
sion ofthe suit, that the defendant 
had ex- -proprietary rights and.it was not 
open to the learned District. Judge to 
lay down what rights.he did possess 
as the determination of the ; class of 
tenancy is a matter reserved for the | 
Revenue Courts ‘alone. ~ , » 

But in so far, as- his decision is ‘that 
the suit for 'éjectment should ba’ dis- 
,missed, it must stand. 'I,' theréfore, dis- 
miss, the appéal with costs. ; 

Ir. B, ; Appeal dismissed, 





` BOMBAY HIGH GoUnT.- 
. Ori Burr No. 1501 OP 1923. 
4, duly 18,1923 
Present :—Mr..J uatice, Pratt 
WILLIAM JAOKS & Co. PLAIN TIPER 
, versus. 
` JOOSAB. MAHOMED--DgriNpANT,'. 

, Bryidence Act ar of . 1872), 8 joco 


Etage 


r 


109. 
|, WILLIAM JACES & CO, V. J0084B MAHOMED. 
iE nowledge of both parties—Alleration of postion— 

. "Act upon such belief”, naning of. NT 

. "Where the true facts me within the knowledge 

„of both parties there 1s no scope for the ap- 
peus of the doctrine of ' estoppel [p 792, col. 


Narsapa, 93,B. 400 at p. 408, 12 Ind. 


, Hona; 
` Deo.. (8) 210, followed 


The phrase “act upon such, belief” in bectign 
115 of, dhe ‘Evidenco Act, means that the pane lo 
whom the representation was'made must. have 
altered his position with reference to the subject- , 
matter of the representation . The mere filing of 
& sut, which would have been, filed even if the 
‘representation had not been made, ' does not 
amount to such' alteration of position [tbid] 

- + Plaintiff demised certain premises to. the defend- 
ant for maniaca ing Purposes. On the expr 

of the lease he served the latte: with one month's 
notice -to quit, Defendant repled by a letter 
which contamed an admission that -he was a 
monthly, tenant In answer to a suit for eject- 
ment ‘filed: by the plaintiff, defendant set up a 
‘Plea. that he was entitled to six months" notice 
under section 106 of the Transfer of Pioperty 


^ 


Act: te Yu I 
‘Held, that the statement, contained in the de- 
fendant's letter that he was a monthly tenant did 
uot operate as an estoppel, inasmuch ns hs 

ihe facts affecting the tenancy were within 


(a 
tho knowledge of both parties ; and 
(b) plaintiá did not alfer his position with re- 


ference ta the subjeot-matter of the statement. ^ 


(wid) o, i , ue © 

Mr. Coltman with him -Mr, Kemp, for 
the Plaintiffs. 

Mr. Kanga; Advocate-General, (with 
him Mr. F, 8, Taleyarkhan), for the De- 
fendant. : GA mv 8 Us 

JUDGMENT.—The plaintiffs in this 
suit granted to the defendant a leass of 
& partofa bungalow and compouhd in 

. the, Nesbit Road, Mazgaon, for the period 

cfone year from.'lat April 1918. The 
lease. inated by efflux of time on the 
3164” March 1919. v d 


-, But the. defendant held over. There 
had been a dispute as to alleged encroach- 
ments by the defendant and the 
plaintiffs new aver that they require the. 
premises included in the original lease 
as well as those encroached upon for their 
own pge-and occupation, and gave notice 
on the-30th December 1922 terminating 
the tenancy as from Ist February 1923. - 
It is admitted that the defendant’ re- 
quired' 
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entitled to six months’ notice under -sec- 


tion 106 of the Transfer of Property Ach, ^ 


and that the notice given on the supposi- 


-tion that the tenanoy ‘vas monthly is in- 


effectual to: terminate the lease. | As. 
against this the plaintiffs contend’ that 
the defendant -is estopped from setting 
up.a yearly tenancy by his letter,in reply 
to: the notice to quit: , That letter is 


‘Exhibit G, dated 16th January ,1923. of 
«which the concluding. paragraph is as 


‘the letter? I think not. 
“act upon such belief”. means that the. 


- Merely” filing the suit does not alter- 


i: 


, the plaintiffs for manufacturing purposes ( 


and that he has so used them, The de- 


follows .— . onI Saranan 

' “Your clients’ lease-with their superior 
landlord has .expired long since and 
their position is also. that’ of a monthly 
tenant.” , ti Ar UR. a RU . 

. I have no doubt the word “also” means 
that vou sre, like me, a monthly. tenant. 
This is an admission’ by the defendant 
that-he is a monthly tenant but he would 
be entitled.to show that this admission is 
wrong unless'it operates as an .estoppel. 
But.J-feel-clear that there is no. estoppel 
and for the following reasonS:—  . 

' In the first place the facteiaffecting the 
tenancy were within. the knowledge of 
both the parties,: and, when that 18 so, 
there is no scope for the- doctrine ‘of 
estoppel. Honapa v. Narsapa (1). . . 

‘Again, the plaintiffs, „before receipt 


4 


of the letter, believed the defendant to | 


be a monthly tenant, so that, the belief 
was not induced. by the letter, of 16th 
January 1923 But, Tthink, it must be 
conceded that the language of section 115 
of the Indian Evidence. Act extends to 
the encouragement of,an erroneous.belief 
agin Ramsden v: Dyson (2). But even 
'80, can it be said that the plaintiffs have 
acted.on such belief.in;consequence of 
The phrase 


plaintiffs must have altered their position 
with reference to' the subject-matter of 
the representation What have. the 
plaintifs done but, the filing of suit? 


their position. It ig only a process of 

enforcement ‘of the.position taken up 

before the misrepresentation. .  , 
Again, even if the filing does fulfil the 


the premises to the knowledge of words.of the gection—"' acts upon such 


(9 ons 408 at p'408, 12 Ind. Deo '(N 8) 370 


id that he ha: 139; 13 Jur. (a 5) 506; 14W. ` 
fendant” accordingly pleads thet he is X. ME Ta AN Ds AN a rd 


Vol, 82). is , 
BATNABAMI PILLAI v. SABAPATHY, PILLAI. 


belief,—is it-certain that the plaintiffs 
would not have filed the suit if the letter ` 
had-not been written? As to this.. the 
remarks of Jenkins, CO. J. in | Narsingdass. 
v. Rahiminbar (3). -are ‘very pertinent. 


(page 448) :— 

"he law of estoppel i is defined by sje 
tion 115 of the Evidence Act, and all the 
Judge is able to say is that it may well 
be doubted whether the plaintiff would 


way in which the defendants had. acted. 
That is, not: sufficient. Jt must be found 
as a fact that the a would not have 
ac asihe did." ' 


o here, I have ho. doubt that the - 
ques "would haye filed:this suit. even, B Cour of In 
the defendant. had made no reply to 


Caf 
"the notice to quit; 

, I accordingly find on the i issue, namely. 
‘whether: - the defendant 
by his letter of 16th January 1923 from 


asserting: -that ‘he is an yearly tenant ps 


in due negative, . 
Order decordingly.. 
3 Ka 98.5. 430; 6 Bom, L R. 40. B 


.MADRÁS: HIGH COURT. 
A Pese: AGAINST ORDER No. 425 o 1923 
AND Orr. Revision PeTPTION, No. 943 - 
' or 1923. 
] "March: 27, 1024. "wa! 
i ‘Present: —Mr. Justice Krislinan. and 
i |. Mr. Justice Odgers. ` 
RATNASAMI PILLAI—APPELLANT’ : 
IN A. A. O: No. 425'0rF' 1923 AND f 
PETITIONER IN C. M P: No. 948 oF 192»: 


BABAPATHY. PILLAI, AND. inc 
E: . ‘RESPONDENTS .IN BOTH. | < 
powers o — Auction: sale by rds 0 
erai AR D bid d iis to be accepted ' 5 
The Receiveras an Qfficar.of Court and Made: 
ers he, exercises are delegated powers of, the’ 
Bount which at expresaly gives liim He has no ' 
poets except - -whet thé Soni grenta: dum. (p. 784, 

co 

drdinary rule regarding puvate auctions, 
‘that where an auction is held' without any re- 
theré 1s‘an implied condition that the 


servation, 
highest bid will be accepted" But that rule does - 


not.apply is d "gale by a “ay Beer , under , the 
directions af putabo [ad ; : 


Pu 


"ANDAN CASES. 


u 
ES 


. 793 


s 


u 


" Tn such s. case it ‘ig’ noceptance by the, Court 
that’ constitutes the contract, and the person who 
agserts that ‘the Court Officer had power to bind 
the Court by his acceptance of a bid must prove 
At ‘The mere ‘absence of a statement im the 
‘publiahed conditions of sale that.ıt 18 subject to 

confirmation of Cout cannot. be treated as 


UE that the Court had abandoned its power. 


of’ confirming the sale before it could take effect. 
[abad ]. 


Surendro Keshub Roy v at Pe ] 
dE 2 258, 7 Ind Deo (N.s)? relied 
haye acted in the way he. did but for the “ iut 


"Appeal against an order of the Court 


of’ the Subordinate Judge, Mayavaram, 


in I. A. No. 160-of 1923, in O..8. No. 11 
of 1922 and. petition under section: 115 
of Act V of 1908, and section: ‘107 of the 


h Court to. revise the said order 

of the Court of the Subordinate Jud ; 

Mayavaram,in E A. No. 160 of 19 
O. 8. No. 11 of 1922. 


Appellant: : 

‘Messrs. K. Bashyam Iyengar,. T.V. 
pires “Krishna Iyer, for the Respond- 
- ents. e P 


: JUDGMENT. This. is ‘an 
against the.order of the Subord 


dia Act praying the' 


topped 2 Í 
‘is estoppe Mr K. Naranmha Tyengar, for- the 


appeal . 
atei * 


Judge SE us of Mayavaram refusing to “accept S 
the bid of Rathnasami Pillai, the appel- : 


“lant for taking on lease certain ‘property, 
the” subject-matter of a suit before tlie 
Court, and directing a. re-sále.. What 
. happened was, the Receiver; who had 
, been appointed i in the suit, was directed 
"by the Court to sell by ‘public auction. 
‘the, lease of certain lands in suit for a 
cyear. The condition of sale were print- 
ved and the printed leaflets were cir- 


in which, the appellant 
Rathnasami ` Pilla, was the 
"bidder, When the . matter was taken ‘to 
.the Sub-Judge for conflrmation, he re- 


Before us, 


“fused to accept Rathnasami Pillai's.bid ' 


“and directed & re-sale. It is against that 
order that this appeal is filed. ` 

" ,The appellant contends that a com: 
pleted contract had been entered into 
with him by' the Receiver and that the 
Oourt should, therefore; have directed 
„a, léase to be ,executed in his favour in 
"the, terms of his bid At the re-sale 
‘ordered the second respondent took the 
_lease at rin rate. A prel ee 


highest i 


7 culated. The Receiver held an auction | 


_ Court's, order, directin 


IH., 


_ RAMESHWAR SINGH Y. HITENDRA SINGH, 


_oljection has been raised to this appeal . 


that no appeal lies. The appeal has 
been filed unde: O. XLII, r. 1, clause 
n against an order under O. XL, r.l, 


ivil Procedure Code. We need not, how-' - 


ever, decide this question as we think 
that on the merits the appellant has no 


case. Tho Receiver isan Otficer of Court ' 
-' and ‘whatever powers he exercises 
ted powers of the Court which - 


‘are 
dele, 
the Court expressly gives him. He has 


no’ powers except what the Court grants - 
. him. 
that in:this case the Court has delegated ' 


Unless the appellant can, show us 


its power of entering into a completed 
contract with third parties to the Re- 
ceiver, any action taken by the Receiver 
cannot be binding upon the Court or 


upon the properties, All that the ap-, 
' pellant, is able to show us is that he 


made the highest bid and that the 
published conditions of sale did not 
expressly state that the sale was sub- 


ject to: the confirmation of the Court. 
The absence of such a statement cannot, - 


in our opinion, be tfeated as implying 
that ‘the Court had abandoned its 


power of confirming the sale before it’ 


would take effect. No doubt the 
ordinary rule regarding private auction 
is thaf where an auction is held without 
any. reservation, there is an implied 
condition, that the highest bid will be 
accepted ;. but no authority has been 
cited to .show that that rule applies 
to a salé by a Court Officer under the 
directions of Court In .Court sales, it 


'18 acceptance by the Court that con- 


stitutes the contract. See Surendro 


Keshub ‘Roy v Doorgasoondery Dossec: 


(1). The person who asserts that the 
QOourt Officer had power to bind the 


''Oourt by his acceptance of a bid must 


prove it. The appellant has not been 
able to refer us to any, evidence to 
show that such 


must, therefore, hold that the Court 
had ample authority as no contract 
had been concluded with him and the 
a re-sale, was 


within ite powers he appeal fails: 


and 1s dismissed with costs (costs. one, 


ser. 
(1) 15 C. 233 at p. 258, 7 Ind, Dec. (x. 8,) 733, 


1 
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a power had been: 
granted, by the Court inthis case We. 


PRIVY COUNCIL. 
APPEAL FROM THB Patna Hign Court: - 
| June 26, 1924. fi : 


Present —Lord Shaw, Lord Blanesburgh ' 


. and Mr. Ameer Ali. : 
Maharajadhira 81g RAMESHWAR 
: SINGH BAHADUR-—APPBLLANT 
versus uM 
HITENDRA SINGH AND oTHERS— 
“| RESPONDENTS 


Cimi Procedure Code (Act V of 1908),0 XXXIV, 


-T j— Decree for sale, effect o. —Mortgagee-decree- 


holder allowed to 3ematn 1n on—Recerver 


appointed subsequently- -Receiver's right to ‘remove ' 


dem ee-holder from possession 
Once the holder of a mottgage-decree, under 
O XXXIV, r 4, Civil Proceduie Code, asks for 
and obtains a decree for sale, he must be deamed 
to have given up all rights under the mortgage 
and the judgment. |p 795, cols 1&2] . 
Ifthe holder of a mort enes rethaims by 
ent 1h possession’ of the mortgaged pro- 
party and subsequently a Receiver 18 appointed, 
who 15 directed cifically to take charge of all 
‘properties of the Judgment debtor, he 18 entitled 
to iemove' the ecree-holder | and -obtain khas 
poaseasion of the property, 'o8 ally if its 
income exceeds the-amount with which the decree- 


D 


holder was debited under his arrangement (p. 795, ' 


col 2] - if Der 

A Lan from ‘the judgment and decree 
of the Patna High Court (Das, J. :and 
Adami, J.) datedt fe 19th November 1920, 
printed «88.61 Ind. Cas, 07, reversing 


the judgment of the Subordinate Judge, ` 


Dharbhanga, dated the 16th June 1918. 
Mr. DeGruyther, K. C., and Dr Majid, 
for the Appellant. - I a det 
Sir Lowndes, K. C ; and Mr. Dube, for 
thé Respondents. à HD 
JUDGMENT: 
Lord Shaw.—This is an appeal 


from judgment and decree of the 


High Court of Judicature at. Patna, 
dated the 19th November, 1920. Tt 
reversed a,judgment and order of the 


Subordinate Judge of Darbhanga, dated , 


16th June 1919 Their Lordshi 
to the judgment -of the Board [ Ramesh- 


[ret 
C. E, P. No. 943 of 1923 is-dismissed ' 
with costs, - M MMC 
8. D, Appeal dismissed. 


refer : 
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RAMESHWAR SINGH v, HITENDRA SINGH, 
war Singh v. Hitindra Singh (1)| just, 
-announced in the ease between the same ' 
parties, namely, the Maharaja ds judg- 
ment ereditor, and the Receiver of the 
property and the judgment-debtors. . i, 
A Receiver was a&ppointed'in 1910 as , 
a Receiver upon the entire estate of 
the judgment-debtors : It is not disputed 
that this estate’. included, and still , 
includes, the. mortgaged ‘property of. 
Jai Nagar whichis in question in this 


. oase. Jai Nagar was expressly and by ,view, they. have, because 
. name included in the scheduled pro-, 


perties falling within, the order for 
eceivership. Under transactions, upon, 


‘which it-is not necessary to enter, the | 


‘appellant possessed the property, under. 
an- arrangement: that he should, ‘be 
debited: with the sum of Rs. 1,600 
per annum ,in respect thereof. The 
, arrangement appeara for a period. of, 
years to have been not.to the dis- 
advantage of' the estate. Of late years, | 
‘however, the rental of the property has 
exceeded the Rs. 1,600 and, in or, 
about the year 1918-1919, amounted to . 
over Rs. 2,700 per annum. i 
In these circumstances -the 


Receiver 


brought: his suit before the Sabordinaté: + 


Judge of Darbhanga, claiming :— at 
“1, That:the decree-holder may be 

. directed to render an account of all his 

collections of the said mauza from the 
date of the decree to the present date. 


“9. That the deoree-holder may’ be | 


directed to give up and make over 
possession of the said mauea to the 
Reciever with such amount as the decree- 
holder may be liable to -pay to the 
judgment-debtors with interest at 12 
per cent. per annum." e 
Ths question of 
&fierwarda dealt with. The immediate ` 
qua3tion is whether the appellant *do.* 
© miks ovar to the Receiver khas, possess- 
ion of the judgment-debtor’s share, of 
Mauza Jai Nagore." -The case haa been 


- carefully considered: by the High Court 


‘and their Lordships see, no reason, to 
differ -from these 
judgment :— : A 

"Tha dasres which he (ie. appellant 

. DATA Oas 576,5 P.L T 491, 47 MLJ 236, 
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‘faction of the debt due to him. 
was appointed . 


accounts will ba.’ 


arco: tem , E É 
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decree-holder) got. wos the usual mog- 


‘gage-decree contemplated by,O. XXXIV, 
‘r,4, andi whatever rights he may have 


had under the transaction he must be 


' deemed to have given up these‘rights, 


once he asked for and obtained a decree 
for, sale in respect of the property in 
question. That being so, have the judg- 
ment-debtors a present right to remove 
the decree-holder from the possession 
of the property in question? .In my 


there is & 
ptior: ofder passed by a Court, of 
competent jurisdiction appointing 


‘a Receiver and asking the Receiver 


totake charge af all the properties 
comprised in the mortgage. That order 
was final between the parties, and it 
was not open to the ledraed Subordinate 
Judge to ignore or disregard that 
order. ', he Lee i 
"No'doubt' there was an arrangemént 
by which, the deéree-holder remained 
in sion of the properties and 
applied, the income towards part. satis- 


sequently, & Receiver 
who is a'person to guard the interes! 
of all the parties concerned, and that 
Receiver was” specifically directed , to 
take, charge of all the properties. - In 
my view, there cannot be any "doubt 


"whatever that the Receiver’ ought to be 


directed to take charge ofthe property 
in question, specially as it is suggested 
by Mr..K. B. Dutt, on behalf of the 
judgment-debtors, that the property has 
an income of Rs. 2,711215-0 °" — 


.. The result wil be that the Receiver 
"will in future administer and manage 


this mauza as part of the estate under 
his charge. And it may be that, look- 
ing inter alia to the prolonged difficulty 
with the appellant the respondent may 


.in the ‘circumstances exércise his power 


of sale of this” mawza—such a power 
resting with him in accordance with the 


judgment just pronounced in the other: 
, appeal. z 
paragraphs of. the’ | 


With regard to the accounting, in 


respect of the returns from the mauza, 


' the learned, Counsel for tho Receiver 


stated to the Board 'on behalf of the 
‘Receiver that he was willing that the 


- years prior to the institution, of the suit 


“1, 
' 


Bub-- ; 


a) 
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during "which the appellant "was “ın 
possession under an arrangement for 
an annual debit of Rs. 1,600—those 


years should not be gone back upon . 
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` It was further explained that a state- ` 


ment made by the appellant in .his 
petition of objection of l4th December 
1918, was correct:—'4 Although. pre- 
viously orders for the deduction : of 
"Rs. 1,600 from the decretal money 
were passed by this Court in 


Suit No. 62 of 191], and No 67 of 1914,. 


it was due to an oversight as the de- 
cision „of the Subordinate Judge of 
Muzaffarpur was lost sight of The 
petitioners cannot take advantage of 
‘that mistake and this petitioner, the 
opposite, party: (that 15 to say the present 
appellant), has no objection to ‘the 
deduction of Rs. 1,471-3-5. It is, there- 
fore, prayed that the petition filed by 
‘the petitioners for an’ annual deduction 
„of Rs..1,600 be disallowed and that 


Rs. 1,471-3-5 only be ordered to be set 


off annually (against the decretal money) " 
In their Lordships’ view it is proper 
that this correction should be given 
effect to j ; ; 

In the matter of accounting it may 
be sufficient to satisfy the’ justice ^ of 
the case ‘that accounts he ordered upon 
the footing, first that the Receiver do 


obtain khas possession of this: mauza | 


from the appellant, and in the accounts 
‘he bé credited by the appellant with 
‘Rs. 1,471-3-5 per annum as due for the 
appellant's possession up to 19th Novem- 
ber 1920; being the date of the decree of 
the High Court.: Thereafter the accounts 
will embrace the entire receipts 

With’ this variation their Lordships 
will humbly advise 
that decree be affirmed with costs 

O OBD d Decree modified 

Solicitors for the Appellant —Moessi& 
Sanderson and Orr Digmans 

Solicitors for the Respondent. —Messrs 
Watkins and Hunter, . 


` 
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His Majesty that - 


r 


‘of Bombay. : e . 
: Kanga, Advocate-General, (with -~ 


pe. s, 


* BOMBAY HIGH COURT. 


Lanp Acquisition REFERBNOB NO. l2 , | 


Y 


or 19238... c" . ! aw 
^ Beptember*ll,1928 ^ . ous 
Present:-—Mr. Justice Mulla. © ^, 


E 


Tun GOVERNMENT or, BOMBAY ^5. 
~  MERWAN 


versus 4 e 
MOONDIGAR AGA— .: 
OLAIMANT... | is 
iron Act (I of 1894), 4 23—Acquist 
tion of land—Compensation, assessment of, 
ee md value, ascertainment of speculates 
bales, value of A WA - 

' In assessing 

d for a piece of land which ism.being compul- 
only. pon the market value of the land should 
not be ascertained piecemeal [p 707, cols. 1 & 2] ** 

The coiréct method 15 to ‘determine the market 


Land A 


_ by e speculator m`land with' the object of’ re-sell-. 


it at a profit is no ground fo dimegardin 

the ŝalo 1 Gn pekak tion cases under the Land 
Acquisiiion Act for the pu of determining , 
the market value of lane d kap 
hethei the price paid was such as & man 
would have p d at the tıme the transaction took 


Tio ket The test 18 the test of a sale ın the 


market "The seller must be d wilhng ‘solet, a 
forced sale affords no oriterion of. mai ket: value 

The pwchaser must be a prudent purchaser, that. 
13, one,who makes his offer after ma necessary : 
imquiies as to the value of the land, an- offer 
made by one who knows nothin of the value of. 
the land in tho locahty and who makes, no in- 


quiries about 14, nffoids no test of market value : 


dull or busk, but whether it 


The market may be t ru 


13 dull or brisk ıt cannot be exclud 


EE 


r 


mode of g 


valuo of the land as a whole hoving Yi “tothe | 
. sales 1n the locality. [p 797, co $ 
; The mere fact that e parcel of land is bought 


the-nmount of compensation to be, + 


800, col J ' ' 

one n of State for ES eign Affairs v, Charles 
worth, Pilling & Co, 281 A 121 at p 141,20 B 1; 
88ar.P O 1 (P C), Government of Bombay v A 
Merwanjt Alunchern, 10 Bom L R 907, at p 917, , 
1eferi&d to -. * 


d would 16alise if sold m "7^ 


4 


e real question 18 , ' 


Reference made under section 18 of- zu 


1894, by the 


ind Aequisition: Act; . 
ird $ for» the City 


Land-Acquisition Officer 


Mr 


him Mr ‘Coltmamn), for the Government 


Mr. ‘Campbell (with ‘him Mr. 
Setalvad), for the Claimant. co 


n 


JUDGMENT:—This is à reference 


H.C: 


t 


| 


from the award of the’ Land Acquisi- ,.' 


-tion Officer under the Land Acquisition” 


Act. ‘The property. was notified for aœ, ' 


uimtion:for a park scheme on February . 
$ 1990, and the market value’ df the 


1 


vue] 


date. 


The- property is situated.» ‘on ” Cadell - 


Mahim. The area is 5957'squaré 


yards. It has a: frontage of. 380 feet and’, 


an average~ depth of 138 feet. On the 
north of-thé property there'is a passagó 


about twelve- feet wide. -Beyond the, 


there is:a large tank which 18 
Büsvoy No. 1770. On the east there is 
,another'huge-tank covered by , Survey 
‘No: 1752. On the south there is a passage ' 
also about' twelve -fest wide. As regards 
frontage it is to be’ observed that apor- 
‘tion: of it'admeasuring about 150 feet 
‘abiuts'on- Cadell’ Road, while the’ rest 
being ‘about 230 feet abuts ona rem- 
-nant of old' Parbhadevi- Road Beyond 
that-road there is a triangular piece of 
land shown '.in © thé’ plain, Exhibit, 4, 


triangle consists- of -portions of Survey 
Nos, “1634 -and 1635 which were 
acquired "by the Municipality for Oadell 
Roád under a''preyious Notification; 
The? distance between the southern 
` frontage - of -the -land’ in reference 
and Cadell Road - as ‘about 75: ~ feet, 
wide.” :” 


ydg the date of. the Notification Mies 


Were. three structures on the land in: 


reference. -These were valued | by, the 


- Land- Acquisition, Officer as materials, . 
“and the whole property was valued by 


' him aB vacant land. "The Land Acquisr- 
tion Officer, awarded compensation for 
- the northeyn frontage of 150 feet at the. 
' rate of Rs. 25 per, square yard, and“for, 
the southern frontage of 23U feet at the, 
rate. of Rs. 18 per square, yard. This 
gives. all over ‘ao rate of Rs. 21:25 for’ 
the whole land, The claimant says that 
the compensation, awarded is inadequate, . 
and he. claims Rs 35 per square yard. 
On the other hand, the Government ex- 

ert has sworn that the market value;of the. 

nd in reference is not more, than Rs. 16 

- per square. yard. f , 


As regards: the method. of valuation 
adopted by the Land Acquisition Officer; 


I may say at'once -that it does- not ' 


always lead’ 'to correct results. I do not 
propose to follow. that method ‘but to: 
determine the market value.of the land as 
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property is to be “determined. ag of that ^ 


i arate of about Rs. 40 pers 


,purchase-money Having 
8 


787^ 


à whole icf regar to the alesi in thè 


“locality 


Before dealing » with. ‘the ‘ales I may 
say that the: claiinant: relied in support 
of his claim:‘on an offer of Rs. 2,50,000 
made to him for his land by one Mr. "Baria, 


‘a wine merchant, by his letter of Janu- 


ary- 8, 1920 (Exhibit K), which . gives 
square yard. Jt 


appeared,-however, from . Baria's evi- 


_ dence that he’ made-the offer under a 
“misapprehension that the frontage was' 
“about 600 feet’ and that, the distance’ 
‘between the southern fron 


Road was 
The offer having been 


land in reference and Cade 
‘about tèn feet. 


“made under a mistake of facts, it cannot 


avail the claimant, and no reference was 
made to it by Counsel for the claimant in 


‘his final address, 
which belongs to'the* Municipality. This ' 


Coming now to the sales, the "cleim- 


ant relies on. the sale of'a plot’ of land: 
exactly: opposite this land at the, rate 


of Rs. 33 per square yard. ‘This plot con- 


‘sists partly ot Burvey No. 1634 and partly 
.ofBurvey No. 1635. The history of this 
lot as disclosed im the evidence i888 fol- |, 


lows : — 
- In or about August 1919 three persons 


named Valimahomad, -Jagjiwan and- 
Ohhotalal entered into. a partnership for . 


the purpose of buymg Burvey No. 1685 
for Rs. 41,000, Chhotalal residés and 


carries on business at Pardi. The whole ' 
: rof the-purchase-money was to be paid 
. by Ohhotalal. The share of Valimahomed 


was eight annas in the rupee, Jagjiwan's 
‘share was two annas, and that of Chhota- 


‘Jal was-six annas Valimahomed was the 


first. who formed the idea of buying 
this‘ land. . He approached Jagjiwan and 
the latter introduced him to Chottalal. 


The agreement for sale was made on ' 


‘August 22, 1919, and the sale was 
eventually. 'completed ine whole of the 
been ‘paid’ by 
Ohhotalal. It, would Been from the 
lan, Exhibit No 4, that what was 
ought RA these three persons wa8'& 
two le ged plot, the legs resting on 
old Parbhadevi Road. ‘The area was 5669 
square yards and the rate worked out to 
Rs 7 23 per square yard. 

Valimahomed, said in - his evidence 


- that he. knew- when he agreed. to buy. 


ja 


e of the: 


198: 


ile land that part of it wus required by 
the Municipality for Cadell Road. In, 
‘fact the Notification in respect of this 
part, of Cadell Road was published on 
‘June 26th 1919, and the original owner 


of Survey No. 1635 had opened negoti . 


ations with the Municipality ese’ 
negotiations “were continued by‘ Vali- 
mahomed after he and his partners 
purchased the land, and an agreement , 
was eventually made hetween Valimaho- 
med end the Municipality whereby he 
transferred to the Municipality a portion 
of Survey No. 1635, got a transfer from 
the Municipality .of a portion of 
Survey No 1634 and another , strip 
of land to the north of this: land, and 
paid Rs.’ 10,110 to the Municipality , 
which included his contribution towards 
the cost Of making Oadell Road and a 
proposed forty: feet road on the north 
of the land. The latter road is shown: 
on the plan, annexed to the conveyance 
(Exhibit No, 6) dated 11th March 1921, 
.between the Municipal Corporation and 
Valimahomed. A 

The arvangement between Valimaho- 
med and the Municipality was com- 
pleted.in November 1910 By this time 
the scheme for a park ‘towards the 
east of Cadell Road was out and 
notices were issued in August 1919 by 
the Municipality under section 90 of 
the Bombay Municipal Act to the claim- 
ant and others whose land was acquir- 
for the park (Exhibits Nos. 1, 2 and: 
3). ' 


As a result of tho arrangement with 
the Municipality, Valimahomed and his 
partners got a newly constituted plot 
having a frontage of 275 feet on Cadell 
Road—which” is a 60 feet, road—and 
‘another frontage about 150 feet on the 
proposed’ road to the north with a pros- 
pect of a park towards the east on the 
other side of Cadell Road, The area 
of the new plot was 3839 square yards. It 
cost’ Valimahomed and lus ‘partners 
Ry 41,000 -plus .Rs. 10,110 equal to 
Rs. 51,110, which gives arate of Rs, 13 25 
~ per square yard MEC E CE: 
* On February 10, 1920, Valimahomed 
and” his partners agreed to sell the. 
newly constituted” plot to. Jamnadas 
Vithuldas “and, Chhashnlal | Kakalbboi 


: TT INDIAN casi! 


from a book kept by Chhotalal, that |, 
Rs. 5,000 was paid as earnest on F'ebru-.. 
ary 10th, 1920, . Chhotalal had.'gorie 


ca E Tc A ^ : i 
: Jamnadas admitted in his evidence . 


that he purchased the land in the hope ae 
t cae 


of re-selling it at & profit. The profit, 


however, never came. The land ye- 


ained in the hands of apio end 
‘his partner Chheganl : albhai | 
dropped out. He. then took another 


partner named Chhaganlal Valji. This- 
new ership made part-payments 
to 8 the  purchese-money: They 


paid, Rs. 6,000 in July 1920, Rs. 5,000 - 


in August 1920, and Rs. 5,000 in Sep- 


, tember 1920, making in all including | 


the earnest Rs. 21,000.: It seems that: 
the partnership then came to the end 
‘of its resources. No futher payments 


were made until August 1, 1921 when, 
.& payment of Rs. 5,000 was made. On 
-that day, Valimahomed executed a con- 


veyance of the land to Jamnadas and 
his partner. The purchase-money was, 
‘calculated: at Rs. 33 per square yard, 
instead of the agreed rate Rs. 36. 
The ‘prices having gone down, Vali- 


“mehomed gave a concession of Rs. 3, 
per square yard to the partnership. - 


Calculating at Rs. 33 per squar 
the purchase-money came to 
The “balance after deducting Rs. 26,000 
was rupees one lac. Jamnadas and 
his partner - were unable “to pay that 
sum, and they executed ‘a mortgage on 
the same day of the land bought by 
them from Valimahomed and of another, 
property situated at Pitha Street to 
Valimahomed to secure rupees one lac 
with interest at the rate of nine per 
cent. per annum. The due date of the; 


e "yaid, 


‘mortgage expired in February 1923,- 


and interest has been in arrears for. 
the last six months The Pitha Street | 


property fetches a nett rent of Rs, 250. 


per month. Jamnadas said that it. was 
worlh Rs. 57,000. But whether. it, 


on a pilgrimage, and he was. not . 
lled. : 


. 1,26,687. ` 


was worth Rs, 57,000.or less,, the ‘fact, « ‘ 


v 
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remains that- the land which Jamnadas 
bought at Rs. 33 per square yard was 
not regarded bye Valimahomed: as- a 
sufficient security -at the date of the. 
conveyance,- and. Jamnadas'-and his 
partner had to mortgage another- pro- 
perty belonging to them. > There "i8 no 
doubt that the purchase'"was made by 
Jamnadas -without proper. enquiries, 
Hé had not the faintest idea- when he 
, bought the land of the great -advantages 
attaching: to: it, namely, the proposed 
40 feet -road .on "the north, and the 
park-'on the west, 


could not, give the name of +any one 
' of them. - 1 am inclined to think .that 
“he did 'not'consult any‘broker’ or any 
. other person. “On behalf of Government 
it wes contended that. the sale- by 
Valimahomed to Jamnadas was a sham; 


or, in any: event, it was a transaction . 


of such & speculative character that it 
could -not be: taken as a. basis for 
' determining- the. market value of the 


land in reference. I do not think that’ 


the- transaction was-a -sham.'- On-the 


other hand. -Iam inclined to think that. 


Jamnadas and his partner -were ‘the 


victims partly-of ignorance and- partly : 


of the tremendous wave of speculation 
in land which 
Bombay. l ogee 
“This. brings me to the next conten- 
‘tion ‘on behalf of Government, namely; 
that the transaction was of a:specula-' 
tive'nature and it should, the 
ignored. s 
the "mere fact that-a parcel of land is 


.He said ;that- he’ 
consulted- two-or three brokers; but he. 


was then” passing over: 


` disregarded in 


ore, be ` 
I am, inolined-to think that 


bought: by &:speoulator in land with ' 


the’ object of 're-selling it at.a profit 
is no ‘ground for disregarding the sale 
in- compensation’ cases under. the Land 
Acquistion. Act. In the present case, 
Valimabomed and his partners bought 
the land with the avowed object of re- 
selling it at à profit. They succeeded ‘in 
selling -it to Jamnadas: and his ‘partner 
who ‘again bought the. land. with the 
sole object of re-selling it at -a “profit: 


Ifa person.who ‘buys land-..not.as an ` 


investment, but -to resell it at. a profit, 
is a speculator, both the vendors and 


poe ae of Jamadas' land were specus ` 
8 


tors, But this oertainlyzis uo -ground — 


4 


+ 


to the -benefit of the rise on the 
that” “he could have 
benefit ‘had ‘he'.then’ sold..his property : 
in the market. It was also urged that - 


‘did mnot,.mean. intrinsic value. 
being the, contentions ‘on both asides, it. 


for ignoring tho transaction altogether. 


The- real question is whether tho rato 


of .Rs. 33. represented the fair price of 
the, land: sin February. 1920. It is 


' urged - on behalf of Government that 


it 18- not, and the reason. given is that 
there: was tremendous speculation in- 
Jand in Bombay in 1919-and in 1920, 
which -resulted in an enormous. mse in 


_ the “price'of- land, and that the -rge 


being due to speculation, it should -be 
its „entirety. It- was 
also -argued that the expression “market ' 
value” .in section 23 of. the Land Ac- 
quisition Act meant intrinsic value. 

"Now it is a notorious -fact, ‘and tho 
fact was deposed to by -Mr. Kanga, 
Surveyor for - Government, that, a huge. 


. wave ofspeculation-in land passed.over 
“Bombay in 1919 and -in' 1920, that it 


started in the beginning of 1919 that 
the*high water mark..was reached in 


February 1920, that it maintained itself . 
«t that level until about August. 1990, 
and that it then began to subside. It « 
was’ not disputed .on ‘behalf of the. 
‘claimant that''the' sale to. Jamnadas was’ 
a 8&le'at the top of the market, but it 


was urged that the claimant was entitled 


ound, 
obtaine 


the term “market value" -in section 93 
Buch, 


becomes, necessary to determine whether, . 
in ascertaining the maket value of land. 


„under the Land Acquisition Act, the 
element of. rise in the price of land 
‘occasioned by speculation. 1s to “be 


takén into. consideration. It seems: to 
me, on principle, -that if an owner of 


land could sell his land in the:market ^: 


ata a given time.for. Rs, 10, per square. 
yard. it would be inequitable.and unjust: 
that because -the land ‘1s compulsorily. 
acquired under the provisions of the. 
Land Acquisition Act, he'should “get less 

than: Rs 10. per square. yard. .. But if. 
the Statute under which the acquisition 

is madé lays down in clear and. unam- 

biguous) language that 'an acquiring. 
bodv'is to pay less‘ than u purchaser in. 
the market, sil 18 the duty ofthe-Court 


that , 


E 


800 . 


to'give effect to ıt regardless of consider- 


' ations of what the Court. may’ think 
to be the equities of the cage. Does then’ 


the Land Acquisition Act contemplate 
such a result? 

‘Section 23 of the Land Acquisition 

. Act opens with.the following words :— 

“In determining the amount of com- 
pensation to be awarded for land ac- 
quired, under this Act, the Oourt shall 
take into; consideration— first, the market 
value of the land at.the date of the 
‘publication of the declaration relating 
thereto under section 6." 

This means that the owner is to be 
compensated for his land, the measure 
of compensation being the market value 
of the land. - The .expression “ market 
value” means the value which a, parcel 
‘of ‘land would realise if sold in the 
market. The test then is the test of a 
sale in the market. The:seller must be 
a willing:. seller; a forced sale affords no 
criterion of market value. The purchaser 


must be a willing purchaser, and further, 


he: must be a: prudent purchaser, that 
is one who makes his offer’ after making 

inquiries as to the value of 
the land; an- offer made by one who 
knows : nothing of the value of the land 
in the locality and who makes no :in- 
' quiries about it, affords'no test of market 
value. . But. what I am presently con- 
cerned with is'the essential. feature of 
market value. It is, as the term imports, 
the value that could-be realised on a 
sale in the open market. The market 
may be dull or brisk. Jt may be as 
dull as itis to-day. It’may be as brisk 


as it was in 1919.and 1920: But whether. 
it be-dull or brisk, it cannot be excluded’ 


from’ consideration; there’ is nothing 
in the Land Acquisition Act which re- 
quires: -the ‘Court to do so. On the con- 
trary, the state of the market at the 
material date is. an important. factor in 
determining the market value at that 
date. You cannot possibly ascertain 
the: market’ value of a piece of land 
at a given ‘time if you exclude from 
consideration the state of the market at 
that time: It follows then that the high 
rates prevailing in 1919 and the first 
half of 1920:cannot be ignored: Secre- 


tary of. State for Foreign Affairs v. 
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Charlesworth, Pilling A Co. a) and: 
Government of Bombay v. „Merwan, 
Kuncen: (2. The "uk therefore, : to. 
amnedas,, cannot be excluded. merely 
because it was a transaction during the : 
boom. 

.Butthe question still remains whether : 
the . price paid, by Jamnadas «was, 
such , 88 a prudent person.. would “have 
paid éven. during: the subsistence of 
the boom. In determining.this -question . 
there are two factors to be: taken into 
consideration, namely:(1) the circum- 
stances. .attending e Bale, and “(2), 
Other sales in the locality: during the 


“boom. I have. already dealt with: the 


first of these two factors.. As regards 
the second,. there are three, plots 
adjoining claimant's, land which were, 
sold during the boom. These are the sales 
relied upon on. behalf of Government. 
Before.examining these sales, it is neces- 
sary to dispose of: one matter which, it 
was urged:on behalf of Government, 
materially. affected the value of the 
claimant's land. It relates to the triangular. 


‘strip of land belonging tothe Municipality 


in: front of the- claimant's land. On 
behalf of.Government-it was contended, 
that the existence of that strip was a 
t drawback to the claimant's land and 
that. it detracted considerably, from , ita | 
value. The Advocate-General suggested 


‘in the course of the hearing that-it could 


be used for urinals. The Government 
expert, however, came.-forward with, a 
pompous scheme of a lofty building which 
was to contain grand shops and residential 
quarters, He admitted, however, that 
the locality was not yet ripe: for, a 
building of that, kind and. 
not. likely to be so for another five years 
to come. If s0, .it is - difficult. to under- 
stand wh: such. a scheme was put forward 
at all This triangle, it may -be observ- 
ed, 1s to be thrown into a park, but 
even if it were not so. I donot think 
that the Muncipality would have put 
up the stri ae .ofland for sale by public 
sactioñ, an just for the sake of a few. 
thougand rupees, sold it to an outsider, 
and maintainéd in tact the remnant. of 


i DO De Mapia 36 B. 1; 8 Gar. P.O ” 
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at it, was. 
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the old Parbhadevi Road.. Rather they 
would have’ allowed a’ set-forward ‘to 
the claimant anf to the owner ‘of 
the land on the south, though on pay- 
ment of a fair price. However, : that 
may be, one cannot, i 
claimant's- land; 
southern frontage of his land 18 separat- 
ed from.Cadell Bond by a remnant - of 
the old Parbhadevi Road and by the 
Municipal triangle. . 


Inow turn to the sales relied upon on Re 
They are four in - 


behalf of Government. 

Tunes: maa the plots are’ marked I, II, 
an respectively on'theé plan, 

Exhibit No.4 ^" A = 


Instance ‘No. I is asale of a plot of 


land’ abutting on Cadell Road and 


admeasuring 800 square yards. Itihas a’ 


frontage of 60 feet on Oadell Road andia 
depth of 129 feet The date ofthe agree- 
ment for saleis November 21, 1919. The 
rate works out to Rs. 1475 ‘per square. 


yard: This plot along with another to~ 
its north belonged to a Hindu. Hemort- ' 


- gaged the whole of it, and subse uently 
sold & portion, being Instance No. I, to 
the mortgagee, At the date of sale he 
had a minor son, and the conveyance 
was signed by him on behalf of himself 
and his son as his guardian. The 


- purchaser stated in his evidence before - 


-the Land Acquisition Officer’ that the 
vendor Had obtained an order of the 
Oourt sanctioning. the sale, but no such 
order is forthcoming, nor is any order 


recited in the conveyance: The conveyance g 


however, seems to have been prepared by 
a "bond-writer" Upon these facts ıt was 
contended for the claiment, first that the 


sale having been made by a mortgagor . 


to the mortgagee; it must be treated as 
a. forced sale;. and, secondly, that as no 
order of the Court’ was obtained; the 
minor could: on. attaining majority 
impeach the'sale on .the ground that the 
mortgage debt was contracted for unlawful 
purposes. Ido not think that there is 
any ‘substance in the first contention 
As to the second, there is a possibility, 
though remote, if no order was: obtained 
of the minor impeaching the sale on 


attaining majority to the extent of his' 


interest. . But the question is not in’ these 
cases, whether the title ia good or defeotive, 


ól 


in valuing the’ 
ignore the- fact that the : 


' The real question is whether’ the vendor 


sold or the purchaser bought with know- 
ledge of the infirmity of the title, and 
whether the price was fixed on that 
footing. There is no evidence ofthis 1n 
the present case, This‘sale, I think, is 
a food: guide in determining the market 
value of the land-inreference. No doubt 
the depth is about twice as much as the 
frontage, but it is 129 feet only, and 
almost the whole of it may be treated 
as front land. The plot having been. 
sold at Hs. 1475 per square yard, the 
Tate awarded by the Land Acquisition 
Officer for the claimant's land is, I think, 
quite fair, —' 
Instance No: II isa sale of a plot of 
land admeasuring 3000 square yards 
abutting on Cadell Road, in August 1918, 
at the ‘rate of Rs.525 per square yard. 
The plot was re-sold in February 1920 at 
a price which works out-to Rs. 14°4 per 
square yard; that is- about thrice the 
original price. Thg frontage of this plot 
is , 55 feet only, the depth 18 280 feet, and’ 
the shape irregular. - _ = 
The next sale relied upon by Govern- 
ment is Instance No. OT. It is a sale 
ofa plot of land admeasuring 4,352 square 
yards’ in July 1919 at the rate of Rs. 12 
er square yard It has a frontage of 105 
Feetofwhich about 30 feet-is on the Oadell 
Road and the rest on the remnant of ` 
old Parbhadevi, Road. The depth of the 
plot is 260 feet. So far asthe frontage 


-is concerned, it -resembles to'a certain 


extent’ the southern frontage of. the 
elaimant's land This instance’ also 


supports the Land Acquisition Officer's , 


B 


valuation. , - 
The last sale relied: upon by Govern- 
meut 18 Instance No. IV, being the two- . 
legged plot purchased-by Valimahomed | 
in “August 1919 atthe rate of Rs. 7283 | 
per square, yard. ' It is impossible to treat. 
this saleas a guide ın determining the 
market value of the claimant's land. 
`I have inspected the locality: the land 
in reference,and the plots which are the 


‘subject-matter of the sales relied upon 


by the parties to this reference. On 
comparing Instances ‘Nos I, II and III 
with - Jamnadas’. land,. I. think thaf 
Jamnadas paid such an exorbitant price 
for the land'as.no prudent purchaser 


' 


Jo LALJBB JAISING v. 8. P, TEWARI. 
, "would have paid éven' during the boom 


On.comparing the same Instances with’ 


the land in'refereuce, I think that the 
wate awarded by the Oollector is quito 


"fair I, therefore, dismiss the reference 
with costs, 
a Reference dismissed. 
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RANGOON HIGH COURT. - 
Spgcrau First Orvin APPBAL'NO, 101 ° 
oF 1923. 
free : January 10, 1924 
Present —Bir Sydney Robinson, Kr , Chief 
Justice, and Mr. Justice May Oung. 
LAI EE JAISING—PLAINTIFF— 
. APPELLANT 
> versus ` 
8. P. TEWARI—DEFENDANT— 
: RESPONDENT. 
US Arbitration Act (IX of 1899),s 11—Award. not 
in writing, validity of—Strgning, vf necessary 
Under section 11, Aibitration Act, an award 
“must be in writing and signed The signing of 
‘the award 18 not a mere formality nie 
* Cotha Krishnaswam Chetty v Thatha Seetharam 
Chetty, 5 Ind Cas 374,7 M L T 355, (19810). M 
N 53, followed , 
Spetial appeal from the decree and 
judgment in ©. R. No. 1901 of 1922 of 
the goon Small Cause Court 
. Mr. Das, for the Appellant. 
Mr..Bose, for the Respondent 
JUDGMENT.—The plaintiff in this 
, Suit sued on a promissory-note for 
‘Ra, 800. , The defence at first was a de- 
mial of execution, and the matter was, 


by consent, referred to the Expeit in. 


handwriting, together with certain 
admitted signatures of the defendant. 
‘The Expert's ‘opinion was that the pro- 
missory-note had been executed by the 
defendant.’ Thereupon, without aban- 
doning the plea of non-execution, the 
defendant raised the defence that all 
matters in dispute between the parties 
had been, referred to arbitration; that 
the arbitrators had come toa decision, 
and that the suit was, therefore, barred. 
The learned Judge ofthe Small Cause 
Court held that the suit was barred 

. There is no doubt that all matters in 
dispute between the parties were referred 
to the arbitration of Mr. N.C. Sen and, 
bne,Ganesh Das. “We can see no reason 
to doubt thatthe liability on the pro- 
missory-mote in gnit wae included in the 
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| Ganesh Das 
“character in which the ‘accounts were 


'"D924 
submission It appears to us that the - 
defendant was the plaintiffs agent, ' 
managing his business, and the accounts 
between the parties were very long: . 
understood the Nagari 


kept, and according to him, both the 
“parties brought their accounts to him. '' 
Be appears to have looked nt them, and 

thereafter, on the 2nd of October, (a 
Sunday), the parties met the arbitrators 
at Mr Sen's house. It was then sugges- 


„ted to the parties that the plaintiff should 


.pay the defendant Rs. 2,000 and that 
this should be in satisfaction of all ' 
claims between fhem. It is clear from 
-the evidence of both the arbitrators that 
this was merely a settlement proposed tq 
relieve the arbitrators of the labour in 
going through the long and complicated 
„accounts and a possibly lengthy hearing. 
< It would appear that the defendant at 


first agreed to & settlement on these 


lines. The parties were told to come 
-back in two days, bring the: necessary 
‘stamp paper, but they never appeared, 
and they were finally sent for when the 
defendant declined to agree to any such 
settlement, and demanded that the 
reference should be properly heard. 
‘Thereupon the arbitrators appear to have 
sent them away and declined to do any- 
thing further in the matter. 

There can be no question that this was 
not in any way a peiformance of 'their 
duties as arbitrators. The attempt at 
settlement failed, and they should, there- 
fore, have gone into the accounts and 


considered the promissory-note and 
other matters before arriving at a 
decision. 


To call this suggestion of a settlement 
an award under the Indian Arbitration 
Act appears to us to be untenable. An 


award under the Act must, by section 11,, > 


be in writing and signed. Before 
reducing their award to writing, the 
arbitrators must no doubt arrive at their 
decision; but having done so, they are 
bound to make an award in writing and 
signing of the award 1s not a mere 
formality, Gotha, Krishnaswami Chetty v. ^ 
Thetha Seetharam Chetty (1). i ' 

(DS Ind. Cas. 214, 7 M. L. T, 855; (1010) M. W 
T. 8B, m 2 
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Under the circumstances we must hold 
that the learned Qhief Judge” of the 
Small Cause Court was wrong n holding 
that there was an award which barred 
the present suit, ; 

The defendant has now admitted 
execution, but there has been no decision 
on, the question of his liability on the 
promissory-note and the case must be 
remanded to the Small Cause Court for 
hearing on the merits. 

The decree of the Court below is set 


aside and the . appeal accepted. The. 


plaintiff will get his costs in this Court, 


and the costs of the original bearing 


will abide by the result of the suit. 
N.H. Appeal accepted, 


PATNA HIGH COURT. 
CrviL APPBAL No. 75 oF 1920. 
' July 12, 1921 : 
Present:—Mr. Justice Jwala Prasad, 
. and Mr. Justice Ross. 
Patat DINANATH SAHI— 
^ APPBLLANT 


,  .ersus PE 

Patait MALHIJI BAID—Dezcres-Hoip 

- — RESPONDENT, i 

Cwil Procedure Code (Act Viof 1908), s8..2 (11), 
47—Satwfactwon of — decree—. repreentative, 
poston of—Objection to liabwity—Haecuting 
Court, duty o ] : ji ox 
. An order of substitution as the 1l represen- 
tative of a deceased judgment-debtor by iteolf 
renders the legal representative liable to satisfy 
the deoreo. ~ z 

An Executing Court 18 bound before granting 
substitution to decide whether am alleged lega 
representative, who denies his lability ‘to satisfy 
the decree, 15 the heir of the di judgment- 
debtor and, therefore, bound by the decres. 


ped against an order passed by 
the : 


pecial Sub-Judge, Palamou. 
. Messrs. Ram Chander 
Panchanan Banerji, for the Appellant. 


Mr. Shambhu Sharan, for the Re-. 


spondent. ' 
JUDGMENT. 


‘Ross, J.—On the 8th September. 


1915, the respondents obtained. a 
ecree against Tekait 


lesnath Sabi, In : Sawan, 1825 the 
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judgment-debtér died. On the 8th 
of- Febeuary' 1919, the decree-holdera 
applied for the substitution of the two 
minor sons of Tekaif,' namely, Tekait ' 
Goannath Sahi and Babu Juru Partap- 
nath Bahi and of his ‘brother,’ Patait 
Dinanath Sahi in his place. On the 
‘17th September 1919, Patait Dinanath . 
Sahi, the appellant, filed in the Court 
of the Subordinate Judge an objection 


petition alleging that he was not liable 


to satisfy the decree passed against his 
brother. “He denied that the judgment- 
debtor wasthe malik and karta of thejoint 
family and gadwnashin of the objector's 


` estate and that the gadinashini system 


was in vogue in his family. He alleged 
that he was a sharer in the estate and 
that his share was equal to that of the 


| judgmeni-débtor; he further stated that 
“he along with his brother supervised 
. and managed.the estate as malik and 


that the deceasad judgment-debtor never 
exercised any right over the objector's 
estate and that the mortgage 'did not 
affect.the objector's property. . l 
.The Subordinate Judge held that the: 
question raised in the petition of objec- 
tion could not be gone into in execution. 
proceedings. He further held that the 
wat, showed that the objector was 
jointly recorded with the deceased 
ekait and that he was a co-parcener of, 
a joint Mitakshara family and, therefore, 
a legal repiesentative within the mean- 
ing of section 2, clause (11) of the Civil 
Procedure Code. He also held that the 
substitution of the objector in the place 
of the deceased judgment-debtor waa 


“not bad and that the question whether 


he was hound by the decree and was an 
heir,of the Tekait was left open and 
undecided. : 

In my opinion, this order cannot , 
stand; it is in fact self-contradiotory. : 
The Bubordinate Judge in the first place 
refuses to go into the .questions raised 
by the petition of objection on the. 
ground, that they cannot be gone into 


, in exécution proceedings, He then pro- 


ceeds to hold on the strength of the 
khewat that the objector is.a co-parcener. 
in a joint, Mitakshara family a fact 
which the objector had denied, This, 


-is in reality a .decision- of one of the. 


E 
e 
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e — VAIDYANATHA AYYAR V. SWAMINATHA AYYAR 
ghjections which the Subordinate Judge 
had declined to,enter into. He then, 
after making. the order for substitution. 
which itself renders the objector lable 
to . satisfy the decree says that, the 
question whether, the objector is bound 
by the. decrée is left open and undecided. 
This also seems to be a plain contra- 
diction, It seems to,me that as the 
objector was not.a p to the decree, 
he waa,entitled to a decision on the, 
points raised i in his objection. 

'I would, therefore, allow this. appeal 
with, costs and iemand the case to. the 
Subordinate Judge. for trial of the 
objection. i 

Jwala: Prasad, J.—I agree. 


N. H, Case remanded., 
© PRIVY COUN CIL. 
APPBAL FROM THE MADRAS Hian Court. 
June 19, 1924, 


Present: —Lord Shaw, Lord Blanesbur; gh 
and Sir John Edge. 
VAIDYANATHA AYYAR AND ANOTHKR— 
DEFANDANTS—ÅPPBLLANTS 
Versus 
K SWAMINATHA AY:YAR AND ANOTHER 
—PLAINTIFFS—RESPONDENTS. 
' iml Procedure Code (Act, V of 1008), s. 02; 
scope of—Ohstiam—" Interest. in the trust", mean- 
ang of-—Consent of Advocate-General, whether 
sufficrent—Descendanis of founder, whether can 
maintain sutt—Umdu temples, whether open to: 
all Hindus—Muhammadan worshippers at mosque, 
whether have, “direct interest” —Surviving descend- 
ant, of founder of chatiam, whether can appoint 
Mame Tren moperty described as private pro- 
pera A mtment of Manager of such property, 
vali 


det EE in writing of the Adyocato-General 
to the institution ofa suit will not bring tho suit, 
within the meaning of seotion 02 of the Civil 
Procedure Code, unless the plaitifis' lave an 
Interest ın the trust The object of the section, 
is to prevent people mterfe An. the adminis- 
tration of charitable trusts merely im tho interests 
of others and without any real inteiost:of their. 
own. [p 805, col. 2; p 806, col 1) 


| Ram Chandra Iyer v Parameswuiam Unni, 90: 

Qas 693, 42 360 at » 395, (1910) M. Ww 

370, 36 AL L. J. 306; 20 L. T 304, 9 L. W. 
492, raferied to 


The fact that plaintiffs n1 a suit are descendanta 
only im tho female lui, of the founder of 


` 
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a chatram, gives them an iterek in, the pro: 
administration of the trust sufficient to ena la 
them to maintain the gu? although o them- 
selves may never use the chatram [p 807; col-1]^ 

Hindu temples aie prima factento be taken to, 
be dedicated for the use of all Hindus, DAE 
to them 8906. col. 2, p. 807, col 11 t 

'* Ram rayer v. Parameswaram Unm, 50 
Ind Cas 693, 42 M MEN (1819) M, W N^ 
370, 36M L. J.390,25M L T 304, 9L W 492) 
ap roved. 

"hat the bare possibility, however remote, that, 


ia Hindu might desire to resort to'a par 


rticulat. 
ives him an “interest in the trust" would 


temple. 

amea AH object with, which the Legislature in- 
these words in section 92, Orvil Procedure 

Ge Men col 1] 

' The survivor of the descendants in the 


male line of the founder of-a chatram has a right: 
to apport & trustee of the charity but af he falsely 
desca ibes the ace to be his own property, -an 
appomtment b of the Manager of such pro- 
paty 18 mvand 808, col 2] 

Parthasarathi lai v Massel Pillay, 30 
M 310,17 M L J 379,241 L T 189, referred to 

Obuer.—Muhammadans who live me vaillage 
nnd worship regularly ın the mosque of the villa 
have a direot mterest m the trust relating to the 
mosque [p 806, col 2] 

Corporation v „Greenhouse, (1827) 1 Bligh 

(M 8317, 1B R-780, 30R R.7,not approved 

Consolidated: appéals. from. the. judg- 
ment and decrees of the Madras High 


. Court. dated. the 13th November; 1919, 


affirming that of the Subordinate Judge, 
Kumbakonam, dated the 15th April 1918 
and 30th September 1918. 

Mr. Upjohn, K. C: and Dr. Majid, ‘for 
the Appellants. 

Messrs, Dube, De Gruyther, K. C., and’ 
Narasimham, for the Respondents. 

JUDGMENT: 

Sir John Edgre.—These are con- 
solidated appeals by defendants: in.a 
suit, No. 1 of 1916, from two decrees, 
dated the 13th November 1919, of, the 
High Court, ati Madras, which . ‘affirmed 
with a trifling variation ‘as to some: 

roperty claimed, a preliminary décree,, 
Aiea the 15th April 1918, and a final, 
decree, dated the 30th September 1918, » 
of the Subordinate Judge. of ‘Kumbako-- 


nam 

"The suit relates to a chatram, also 
called.a ,choultry, at Kumbakonam and 
property alleged to be endowed. pro^ 
perty of the chatram. The chatram i8 
now known as Kalyanarama Ayyar's 
chatram.. Formerly it was known as: 
Rajappa, Ayyar's chatram. Two'Brahmins 
were the: plaintiff. Since the: suit, was 
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‘in appeal in. the: High Court: one of the’ 
plaintiffs. ‘died; his. legal representative, 
18mnow.on the ‘record, and is one of, the 
respondents. ' . 

. The , plaintiffs on the 13th November 
1916 Beought this suit.and ‘claimed ai 
declaration that the- chatram was . a 
public charitable institution having the 
properties mentioned in Schedule B of 
the plaint and seven-ninths of the pro- 
perties mentioned.in Schedules O.to. F 
. 88, endowments; , & declaration that.the^ 
defendants are not lawfully appointed 
trustees | andsare not entitled to any 
right to: the management and adminis- 
tration of the institution or in. the pro- 
perties -belonging to ‘it, that the. 
defendants be,removed. from the ‘office; 
that fit and proper. persons be appointed 
trustees -for the tration of .the 
trust and that the chatram and the 
properties belonging. to it be vested in 
them; that.a scheme for the..adminis- 
tration of : the trust be settled; and other 
reliefs. The cáse of the plaintiffs . was 
that the chatram was a.publie chatram, 
, whieh-had been. founded ‘and dedicated 
to the public more than.60 years before 
suit -as.a- charitable institution for the 
convenience of travellers as a halting place 
and for’ the feeding of poor B Taha. 
resorting: to it. The plaintiffs had obtain- 
ed under section.92 of the Code.of Civil 
` Procedure, 1908, the: consent in writing. 
' of the Advocate-General to their institu- 
tion’ of the suit. 

The defendants denied that the plaint- 
iffs were persons who had an interest 
in the trust within the meaning of 
section 92 of the Code of Civil. Procedure, 
1908. They alleged that the chatram 
was &.private chatram, and. they denied 
that'it had ever been ‘dedicated „to the 
public, -and that it had ‘ever been 
endowed with any: óf the : properties 
claimed : as, endowments , thoy pleaded 
that they ‘had. been duly appointed, 
trustees, and other matters .which are 
immaterial if they had not, "been duly | 
appointed as trustees. 

he learned Subordinate Judge who. 
tried the suit recorded 'oral'and' docu- 
mentary evidence, and he found that 
the plamtifts havin obtained the consent 
in” weitmg of the. dvocate-General s Aere 
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persons e were | entitled to institute: 
the suit; that the chatram had. been ' 


' dedicated 4o the publie and had been 


endowed. as alleged in.the plaint; that 
the defendants were not duly a pointed 
trustees,‘ and decided that aba eba fos 
ihe management of.the trust abould be, 
framed , and he framed a scheme for 
The: 
learned Judges of the High. Court on 
appeal concurred with. the findings of: 

e Subordinate Judge. except that they- 
DR that a small ,portion, of the pro-, 
perty claimed, as endowment was .not. 
endowed property and with: that varia- 
‘tion as to the endowed; property affirmed. 
by their decrees the decrees .of «the, 
Subordinate Judge, and dismissed ‘the 
appeals to their" Court. From those 
decrees of the High Court these consolidat- 
ed appeals have been brought. 

Mr. Upjohn, who appeared for the, 
appellants, in his very able and exhaustive 
argument in support of these consoli-. 
dated .appeals, took .and relied u en 
four points only “They were (1) t 
the. plaintiffs were not persons who had 
an interest in the charitable trust within. 
the. meaning of section 92 of the Code, 
of Oivil .Procedure, .1908, and conse-, 
quently hed no locus standi to institute: 
this suit; (2).that the chatram was. not: 
proved. tobe a public . trust ; (3) that the: 
.Courts.below had. mieconstrue the Will of 
Swaminatha Ayyar of the 7th November. 
and. (4) that the .first..defendant 
had been properly -appointed a trustee 
and there was no ground for removing, 
him from his'offloe.as trustee- of . the, 
charity. ‘Their Lordships will deal avith 
these: points in the order in which they: 
were argued by Mr. Upjohn. . 

Mr. Upjohn's first point was that as-: 
suming for the purpose only of his 
argument that the chatram had been 
dedicated to the public. with a trust 
created’ for, public purposes 'of a charit- 
able nature, the suit would ‘not lie ‘if 
the plaintiffs had not within the meaning 
of section 92 òf the Code of Civil Pro- 
cedure, 1908, an interest” in 'the.trust. 
That ‘is a ‘perfectly sound ' argument. 
The consent in writing of the Advocate- 
General to .the institution ,of the auit 
by the plaintiffs: would ` not bring | the 
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suit within the meaning of section 92 of 
the Code of Civil Procedure, 1908, unless 
the plaintiffs had an interest in the 
trust Mr. Upjohn contended that the 
plaintiffs had no interest in the trust 
within the meaning of section 92. The 
question 18 had the plaintiffs an interest 


in the trust within the meaning of the 
They were descendants in: 


section ? | 
female lines of Rajappa Ayyar and his 
son Kalyanarama Ayyar, one of whom, 
probably the former, founded and de- 
dicated to the public the chatram as a 
charitable’ institution, and are of the 
founder's kin. The chatram was-at first 
known as Rajappa Ayyar’s chatram and 
was subsequently known as Kalyanarama 
Ayyar's chatram, 

n the 22nd August 1864, the five 


sons of Kalyanarama Ayyar executed a 


partition deed in which the chatram and 
the lands then belonging to it, from 
which the income of the chatram was 
derived, were mentioned. The lands 
belonging to the caram were excepted 
from the partition, but it was agreed 
that the five brothers should manage 
the chatram lands according to the order 
of seniority. It is obvious that the 
chatram must haye been endowed with 
these lands before the date of that deed 
of partition. Mr. Upjohn contended that 
“an interest in the trust" to be within 
section 92 of the Oode of Civil Pro- 
cedure, 1908, must be ‘some special 
interest and not merely a sentimental 
interest, and he referred to the dictum 
of Lord Eldon, L. O., in In re Master Gov- 
ernor and, Trustees of the Bedford Charity 
(1) in which in a reference to Sir Samuel 
Romilly's Act (52 Geo 3, c. 101), which 
authorised persons other than the Law 
Officers to present petitions to the Court 
in certain matters of publie charities, 
Lord Eldon said. 


“The Act, indeed, authorises ' any two 
or more persons’ to present a petition; 
but I conceive that those words must 
be understood to mean persons havin 
an interest,” which earlier atpage 51 


Lord Eldon interpreted -as meaning “a ^ 


direct interest in the charity.” 


; Y (1819) 2 Swan, 470 at p. 518; 38 E, R, 696, 19 
R. R. 107.- : 


" 
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Mr. Upjohn- also referred to the 
observations of Lord Eldon, L. O, in 
Ludlow Corporation v. Greenhouse (2). 
It may be that the dicum of Lord Eldon 
in the In re Master Governor and Trustees 
of ‘the Bedford Charity (1) caused 
those who were résponsible for the draft- 
ing of section 539 of the Code of Oivil 
Procedure of 1877 (Act "X of 1877) to 
draft that section as giving a'right in 
cages of a breach of a trust created for 
public charitable purposes.to "two or 
more persons having a direct interest 
in thé trust,” and who had obtained 
the consent of; the Advocate-General, to 
institute a suit under that section. ' It 
must, however, have subsequently ap- 
peared to the Governor-General of India 
in Council that the limitation of a 
“direct” interest was not expedient in 
India, and it was enacted by section 44 
of the Oivil Procedure Amendment Act, 
1888, which amended the procedure then 
in force, " That in section 539, for the 
words ‘having a direct interest’ the words 
‘having an interest’ shall be substituted.” 
It may be that Coutts Trotter, J , was 
correct in stating in Ram Chandra Iyer v. 
Parameswaram Unni (3) that it was in 
consequence of the decision in Jan Alt 
v. Ram Nath Mundal (4) that the change 
in the law was made by omitting the 
word "direct. In that case the High 
Oourt at Calcutta had held that the plaint- 
iffs‘there, two Muhammadans who lived 
in a village and woishipped regularly at 
the village mosque, had no direct in- 
terest in the mosque. Their Lordships 
would have considered that Muham- 
madans who worshipped regularly in the 
mosque of the village had a direct 
interest in the trust relating to the 
mosque. But so that they may not be 
misunderstood ‘as to the meaning of 
‘interest’ in section 92 of' the Code of 
' Civil Procedure, 1908,. they think it 
advisable to say that' public “ Hindu 
Temples are prima face to be taken,” as 
Sir John Wallis, C.J., said in Ram 


Ro (1827) 1 Blgh (x 8) 17, 4 E R 780; .30 R. 
(3) 80 Ind Cas. 693, 42 M 360 at p. 395, ois) 
, N 301, 


id N 370, 30M L J 390, 25M. L. T. 
7 (4) 80/32; 9 O, L, R, 483, 4 Ind. Dec, (x. 9) 31. 
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Chandra Iyer v, Parameswaram Unni 
(8) “to. be ‘dedicated for the use 
of all Hindus resorting to them” 
They agree with” Sir John Wallis that 
the bare possibility, however remote, 
that a Hindu might desire to ,resort to 


8 particular temple gives bim an interest: 
in the trust appears to defeat the object: 


with which the Legislature inserted these 
words in the section. “That object’ was 
to prevent people interfering by virtue 
of the section es 02) in the ad- 
' ministration of charitabletrnste merely in 
the interests of others and without any 
real interestof their own.” In the pre- 
sent case their-Lordships are of opinion 
that thefact that the plaintiffs are descend- 
‘ants although only in female lines of the 
‘founder of the chatram gave them ‘an 


interest in the proper administration of. 


the trust sufficient to enable them to 
maintain this suit, although they them- 
selves may never find it necessary to use 
the chatram asa rest house or to obtain 
food there. . 

As to the'second point argued by Mr. 


Upjohn it is sufficient to^ say that there 


are concurrent findings that the chatram 
was a public trust, and their Lordships 
may add they also find that the chatram 
is a public trust. 

As to third point argued by Mr. Upjohn, 
that the Courts below misconstrued the 
Will of Swaminatha Ayyar of the 7th 
November 1881, that contention. if well 
founded would show that ‘the gift of some 
of the property to the chatram which 
each Court has found to belong to the 
chatram was a void gift within the 
decision of the Board. in Ranchordas 
Vandrawandas v. Parvatibar (5): The: 
testator was one of the five sons 
of Kalyanarama Ayyar. It is notneces- 


sary to set out the translation of the, 


whole .of his Will; the contention- turns 
on the meaning of part of the Will. 

After referring to the partition of 22nd 
‘August 1894 between him aud his 
brothers and some other matters, the 
teatator's Will as translated continues, 80 
far as is material, as follows — 

"The arrangement which I'make 
regarding the aforesaid properties is 

(5) S0I A: 71, 23 B 725; 1 Bom LR 607, 3 
O. W. N 681, 7 Sar, P O. J. 543 (P. O) ° 
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807 . 
this.—After my decease- my ren 
and my estate shall be managed with all 
rights by my divided brothers—K. Ven- 
kataranga Ayyar and K. Suryanarayana 

' Ayyar.as executors The -incomes from 
the villages and gardens shall be divided 
into 3- portions and 2 portions thereof 
shall be given to my wife,-and the sad 

«house andthe Ethiradi manar (manar in 
front of it) be given to her for her occupa- 
tion ;'and with the remaining one portion’ 
the debts’ due by, me and the debts 
contracted by meand K. Venkataranga 
Ayyar on the security of our family pro- 
perties shall be discharged. After the 
said two kinds of debta.are discharged, 
the said executors shall with the said 
one-third portion of the said income 
make, Annadhanam (feed poor people) in 
our family choultiy in Perumbandi now 
underthemanagement of K.Venkataranga 
Ayyar. My wife shall take all the afore- 
said moveable properties and enjoy them 

_according to her pleasure, and if she 
dies leaving any moveable properties, 
they shall be used by the said executors 
themselves for the said feeding charity.’ 
After my wife's decease, 2 ont of 3 portions’ 

ofthe income enjoyed by her shall be: 

sutilised for the charity and the remaining 
one out of the 3 shaies, and the dwelling 
house and mama: in front, shall be taken’ 
by. K. Venkataranga Ayyar and’ K; 
Suryanarayana Ayvar and their posterity. 
The other dayadis have no right what- ` 
ever.” ^ 4 i 


, Their Lordships assume the words 
“the charity” in the translation : are 
the correct rendering of the veinacu-. 
‘lar which they are informed s in, 
tamil Jf those words ‘are the correct 
rendering of the vernacular they 
plainly refer to the chatram charity 
which had immediately before been 
indicated and the ‘gift was not void:for . 
., uncertainty. The original Will was before: 
the learned Subordinate Judge who . 
tried the suit and who understood tamil. 
‘ This is what he said as to that part of the 


, Wills 


'"]4 It is next contended that this 
gift of a did share in the #rd share to a’ 
*Dharmam' was invalid, and tbe decision 

‘in Parthasarathi Pillar v, Therurengada 


$ 


‘B08 


Pillay (6) was relied upon. A persual of 

Swaminatha Ayyar's Will indicates to my 
mind “that the “dharmam" he intended 
‘to create in. respect ofthe rd share in 
the ird share was the dharmam to which 
he-gave a 4rd share in the income: and 
that the giftofjrd share ofa 4rd share 
.is not void for uncertainty. 


.15. It was lastly contended that it was . 


not open to this Court to construe the 
-terms of.Swaminatha Ayyar's Will in so 
far as they relate to the charity ' but it 
&ppears.to me that it is open to this 
Court to see what interest the chanty 
has in Swaminatha Ayyar's’ properties. 
I, therefore, find thatthe chatram has a 
T/0th share in the income from the C to F 
hedule properties under Swammatha 
Ayyars Will." 
: is is "what the learned Judges of the 
High Court said on that subject :— 
. “As regards $rd of theincome of thepro- 
perties given to the wife which the Will 
directs to be utilised for dharmam on 
her death, it is argued that the reference 
there is not to this” choultry . but to 
charity generally. The learned Sub- 
ordinate Judge -has held that the 


word ‘dharmam’ refers to :this choultry, 
and we think he is right in that construc- , 


tion. In that view of the Will the 
choultry becomes entitled under Exhibit 
C to 7/9th of the income of the properties.” 
| Their Lordships hold that the Will was 
not misunderstood by either of the 
Courts. 

As tothe fourth and last point argued 
by Mr. Upjohn that the first defendant, 
Vaidyanatha Ayyar, had been ‘properly 
appointed a trustee of the chéirum and 
ought not to have been removed, it is 
necessary to see what the appointment 
in fact was, His appointment was made 
by the lOthand llth paragraphs ofthe 


Will of Suri Ayyar, Probate of which was- 


granted: on the 17th Jaly, 1915 Sur 
Ayyar, was the last survivor of thofive 
brothers who were the Bons of Kalyana- 


rama'Ayyar. The 10th and the 11th parà- , 


aphs of the Will as translated, were as 
ollows 
“10. The choultry mentioned in 
paragraph 3 aforesaid and the entire pro- 
perties attached thereto shall be in the 
~ (8) 80 AL 340, 17 M: L.-J. 379,2 M. L, T 189, 
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management of the aforementioned R. 
Vaidyanatha Ayyar. The Brahmin feed- 
ing and the Dwadasi Kattalai of the said 


'ehoultry shall be conducted on.a scale 


not inferiorto what is “being conducted 
now. : i : i 
. ll Afterthe abovementioned Vaidya- 
natha Ayyar, his younger brother the said 
R. Narayanasami Ayyar'and after him, 
my friend Jayakrishna Chariar residing ' 
in melakkaveri acharw agraharam shall 
look after the management of. the. said 
choultry and of the -entire properties 
attached thereto.” 

- Turning to'the 3rd paragraph of the 
Will it will be seen what were the pro- 
perties for the management of which 
Vaidyanatha Ayyar ‘was appointed. 
That 3rd paragraph is, as translated, as 
follows :— 

“3. Besides the abovesaid. properties 
there are in Kumbakonam Town to the 
northern side of the Cauveri, my family 
choultry, the buildings attachad thereto, 
lands, grounds, bandy pettai etc., pro- 
perties These belong to me and arein . 
my possession and enjoyment." 

Buri Ayyar was appointing Vaidyanatha 
Ayyar manager of properties which he 
falsely alleged belonged : to himself as 
proprietor, and was not appointing him 
as & trustee of properties which were 
already trust properties. Suri Ayyar as 
the last survivor of the descendants in 
the male line of the founder of the 
chatram possibly had a right to appoint 
a ‘trustee of the charity. See Bardyo 
Gauranga’. Sahu v. Suderi.Mada (7) But 
that was not what he was professing to 
do. He was professing.to appoint:-.a 
manager: of property which he falsely 
alleged to be his own private property 
and in the opinion of the Subordinate: 
Judge hie'object was to‘afford a monthly 
income for the daughter of his late 
concubine and her children >» 

After Mr. Upjohn had concluded 
his arguments in support of the 
appeals his junior Counsel addressed 
the Board on a subject which Mr 
Upjohn had not referred to and contend- 
ed that some small portions of the pro- 
perties didnot belong to the trust, but 


(T) 41 Ind. Cas 589,40 M. 612; 32 M. L. J. 597, 
(1817) MW, N 420; $ i - 
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they had been concurrently dealt with 1n 
the decrees ofthe Trial Judge and the: 
High Court.as the properties of the 
charitable trust; and the attention of their 
Lordships was not directed w' any. evi- 
dence sufficient to justify" the contention. 
Their Lordships will humbly, advise ' 
His Majesty that” these consolidated 
Bran should be dismissed with costs. : 


Appeals, dasmassed 
Solicitor for the A lank. —Mr. 
. Douglas Grant. . 
Solicitor for, the Respondent.—Mr., 


H..S..L. Polock. ` 
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. MADRAS HIGH. COURT. 
SEconp Crv, APPRAL No, 184 or. 1922. 
4 : "July. 7,.1924. ' 
Present:—Mr. Justice Devadoss. 
GHELLAKUTTI NAICKEN-—Dzraxp- 
E ANE APPELLANT 


“YENGAPPA PILAE BRE: 
RESPONDENT 

Transfer of Property, Act (IV of 1882), ss 60, 
98—Possessory mortgage—Provision to treat as sale 
1n case df non-payment—Conversion into anomalous 
mortgage—Glog on equity of redemption—Right 
Tem ditio fa ola to d 

ə addıtion.of a clause an ordinary posses- 
sory mortgage to the effect that, should the mort- 
gago to pay ‘the mortgage - ‘amount within a 
certain time, tha transaction ahall be treated as a 
sale, does not convert the usufructuary mortgage 
into an anomalous one ' 

- Patte Muhammad v Davood, 30' Ind Oas 569, 
29 M L J.525; 18 M L T 209,.(1015) MWN 
852, 30M 1010, distinguished 

Ths provisions of section 60 of the "Transfer of 
Property Act are mmperative and no mortgagor. 
ean-lo$e his right to redsem: even in case of. 
an anomalous mortgage. 

"Muhammad Sher Khan v Raja Seth Swami 
Dayal,60.Ind Cas 853, 44 A 185, 30 M.L T 
220,. OL J 8l, 42M L J.591 250 0 8,20 


ALJ 476,350. L J 468, 24 Bom L'R 695, 
(la) AT R Re. e 17, (gia WN 378, 
PiL R io is G WCN 78, a TA 


60(P 0), sliows 
Sécond app2al against the ‘decree of 


: “the District’ Court, Ohingleput, in. Ap- . 


peal Suit No 78 of 1921, preferred against 
the ‘decree of.the Court of the Principal 
District Munaif, METRUM in O.'B. No. 
991 of Ld 


CASES, u 1809 

Messrs. N. 8. Rangasvami Tangas and: ' 
al .K, Therumalachari,. for the Appel 
ant. .” 

"Mr, S Krishnamachary, for the Re- 
spondent, 

; JUDGMENT.—The only point argu- 
éd in “this second appeal.is that the 
mortgage 'in' question is. an |} anomalous 
Jnortgage, and, thérefore, the provisions 
of section 98 of the Transfer of Proper- 
Re ‘Act apply and reliance 18 placed upon 
the case reported as Patte Muhamad v. 
Davood (1) for the purpose of constru- 
ing the document as an anomalous 
mortgage. Reading the suit document 
as a whole, it is quite clear that the 
„parties intended. to create. an: "ordinary 

rtgage. . The only condi- 
tion added is, that should the mortgagor 
fail to pay the mortgage amount within 
a certain time the. transaction should be 
treated as a sale. Adding a ‘clause of 


‘this kind ‘to an ordinary possessory . 


mortgage would not make it an anomalous 
mortgage. The clause puts a clog on 
the ogy of redeniption : That by itself 
would not convert an ordinary possessory 
mortgage or a usufructuary mortgage- 
with an anomalous mortgage. The case 
as Patte Muhamad v  Davood'(1) 1s dis- 
tinguishable on the facts There the 
words are, if they do not act uccording 
to those conditions, they will surrender 
the house-and the deed treating” the 
transaction as a sale. 


the: mortgagee but remained with the 
mortgagor Here possession was given 
to the mortgagee. For the : respondent 
reliance is placed upon a recent decision 
of the Privy Council reported in Muham- 
mad Sher Khan v Raja Seth Swami Dayal 
(2). There their Lordships held that the 
rovisions of section 60 of the Trans- 

er of Property Act are imperative and 
that no mortgagor can lose ‘his right 


to redeem éven in the case of an anoma- , 


lous mortgage. Granting for arguments 
+ (I) 30 Ind Cas 569, 29 M M J 525, 18M L, 


T 909, (1915) M W N 852, 39 BI 1010 
id tnd. Cas 85842 A 185, 30 M L T 220, 
90 LJ 81,42 M L J 584, 23008, 94L 
J 476, 35 O L'J 468, 24 Bom. L R 695, (1992) 
 EUEqEROEE SI 
Q. WAN, 78, 49 L A. 80 


LR (P.0) 50, 
(pop o 3 


+ mi . oras 
, à) . 


That shows evi- - 
‘dently that possession did'not pass to 
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‘sake that this mortgage is to be read 


as an anomalous mortgage the decision 
of their Lordships makes- it quite clear 
that the.equity of redemption is not there- 
by lost. In'Second Appeal No. 2096 ‘ot 1920 
a' Bench of this Court held that the equity 
of redemption is not lost even in the case 
of anomalous mortgnge, . ' 

The second appeal fails and is dismiss- 
ed with costs, 


UN, Y, Appeal dismissed, 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
' Bxconp OIVIL APPEAL No. 19 or 1923 
4 April 15,1924, - 

.-Present; —Mr Kendall, A. J. C. 

'* BHIKARI LAL—Dersnpant— 

i APPELLANT 
ver8us y 
Mour: HADI ALI KHAN AND ANOTHER 
— PLAINTIFFS AND Musammat 
NANKI—DsSFENDANT— 
` RESPONDENTE. 

Custom—Landlord and tenant—Howes pu 
tenants in abadi—Tenant's right to transfer 
house—Burden of proof—Custom, whether question 
of law—Second appeal 

An agncultuel tenant allowed to build a 
house on a site belo to a zemindar in the 
village abadi, hes, m the absence of proof of some 
contract or custom to the contrary, only a mght 
to use the house Bo long as he maintains it, without . 
any night to transfer 16 812, col 1] 

& burden of proving the existence of a custom 
which gives a tenant a right of tiansfer lies on 
the tenant and it 1s uot for the cemendar to prova 
B cudtom of forfeiture or escheat if the house 18 
transterred [ttd]. ` à 

Sn Gardharizi Maharaj v Chote Lal, 90 A 248 
A WN (898)27, 9Ind Deo (x s) 520 and 
Sheodat v Sura; Balt, 30 Ind Cas 295, 2 
O. L J 305,18 O C 138, followed 

The queetion of custom 13 ont of mixed fact and 
C enn be 1418ed m second appeal [p 811, cols 
1& 

AMunna Lal v Jar Indar Bahadur Singh, 78 Ind 
Cas 774, 26 O O 385, (1041) A T R (O9 157, 
followed | 

Muhammad Kamil v Imtrar Fatıma, 4 Ind Cas 
457, 13 0. C 183, 10 C. L J 297, Il Bom LR 
210, MO W N 59, 31 A 557; 10 M L J 497, 
- 381. A 210(P O), Tuak Ram v Sata Ram, 30 

Ind Cas 503,? O L J 388, Basdeo Singh v Ram 
Phal Singh, 32 Ind Oas 748, 20 L J 007 and 
K«uas Chandra Dutta v Padma Kishore Roy, 41 
Ind. Qas 959, 45 C. 285; 250, L, J. 614, 21 0. W. 
N. 872, referiod to, , ‘ 
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Second appeal against the decree of the: 
Third: Additional. Judge, Bitapur, dated 
the 22nd September 1922, in an appeal 
preferred against -fhe decree of 
the Munsif, Sitapur, dated ‘the , 5th 

Messrs, A P: 


Sen and H, K, Ghose, for ' ' 
the Appellant, : : 
Mr. M. Wasvm, for Réspondent No, 1," 


JUDGMENT.—This appeal arises 
from a suit brought by the, -pla:mtzff-re- 
d for possession ofa plot called 

o. 110/153in village Alumnagar, Pargana 
Khairabad, Dishict Bitapur, by pulling’ * 
down the construction made thereon by 
the appellant The respondent is oné of 
the’ zemindars of the village and the 
plot in suit falla within his share. The 
plot used ta be occupied bya house 
owned by one Mahabir. The facts that 
have either 'been admitted, or proved to , 
the satisfaction of the. Courts below are, 
that the original house built by Mahabir 
was swept away by the floods in 1915, 
that Mahabir is dead, that his widow 
made some, temporary Structure on the 
plot; and that in 1920 she executed a 
sale-deed in favour oi one Bhikari Lal 
the present appellant, who has started 
building a house on the plot without the 

e1mission of the, respondent. lt should. 
D. mentioned, thal the lower Appellate 
Courtfound that the widow of Mahabir, 
who was defendant No. 1 in the suit, had 
abandoned the plot before Sastre 2 the 

erred 


' gale-deed, and that what she trans 


to Bhikari was aright of occupation of 
the plot pure and simple. 

The respondent claims in his plaint, 
that Bhikari had by law, and by custom, 
no right ‘under’ any circumstances | to 
obtain possession over the land in suit, 
or to build a house thereon Bhikari set 
up the defence that in Alumnagar the 
owners of houses had a right to transfer,’ 
them, and that there was no custom to 
the contrary Two issues were framed 
in the First Court on the question of 
custom Jn Issue No: 3 the plaintiff was - 
called on to prove t there: was a 
custom in Alumnagar, under which raiyats 
are ‘debarred from transferring their ' 
houses, while in Issue'No. 4 the defend- 
ant was called on to prove that ratyats’ 
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have the full: right of transferring their 
houses. Both parties produced evidence 


on this point, and the suit has been' 


contegted principally on the issues of 
custom, Both the Courts below decided 
these issues in favour of the plaintiif, 
and against'the defendant. 

The grounds of appeal relate almost’ 
entirely to the question of custom, and 
to the evidence produced thereon, though 
there is a suggestion that the Courts have 
erred in holding that Mahabirs widow 
had abandoned the plot ın ground No 6: 

As this has been regarded as a test 
case, and a. good déal has been said’ on 
thé ‘question of custom, it is perhaps'as 


well to dispose of these grounds of appeal’ 


thoughin my judgment it is not really 
n ‘forthe disposal of the present 
appeal. The 
urged is that the existence of a custom is 
& question of fact, and not oflaw and 
that the findings of the lower Court are 
final. There is some conflict of authority 
. on this point. In Muhammad. Kamil v. 
Imtiaz Fatma (1), a Privy Oouncil 
decision, it was held that the existence 


of custom is a question of , fact, and in. 


two decisions of this Court of 1915, it has 
been held that this Court is bound by 


findihgs ofthe Court below that certain. 


hese are 
ata Ram 


documenta prove a custom. 
reported in Tilak Bam, v. 
@) and’ Basdeo Singh v. Ram Phal 
ingh (8).] On the other “hand, 4 
recent decision reported. as Munna 
Lal v. Jat: Indar” Bahadur Singh 
D to the .effect that the question 

custom is one of mixed fact and law, 
and this view has been clearly ex rensed 
in Kailas Chandra Dutta v. Padma Kishore 
Roy (5) where.it has been held, that 
the question whether the facts found in 
any instance prove the existence of the 
essential attijbutes of a custom or usage, 
isa question oflaw, which may be dis- 
cussed in second appeal. The. question 
(1) 4 Ind’ Cas. 457, 13 0. O 183, 10 O L. J. 297, 


llBom L. R 1810, 14 O W N 59,21 A 567, 16 
ML d 097,36 L A 910(P'O 
(2) 30 Ind Cos 003, 2 O L T 
Gh font Qu. i 20 L J 607 

78 Ind Cas. 774,26 O. O. 380, (104) A.L 
R (0) 


: (4 
gira Ind.Oas 059, 45 O, 285; 25 O. L.J. 618; 
3 W, N. 972, 
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first point that has been: 
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‘ 


visitur such «a ‘state ot ‘tacts has baen - 
proved by the evidence 1s merely a ques- 
tion of fact. “Iam following the decision 

‘in Munna Lal v. Jai Indar Bahadur 
Singh (4), therefore, i in allowing the ques- 
tion to be argued i in second appeal. 


The entries in the wajrb-ul-arz and in 
the fard-t-rewaj have. been fully set 
forth in the judgment of the learnad 
Additional District Judge. The value of 
such entries is a matter that has been the 
subject of some conflicting decisions. For 
instance, in a’Privy Oouncil ruling ' 
reported as Anant Singh v, Durga Sin 4 
(6) (an Oudh ease) ıt was held that he 
evidence ‘of the wajtb-ul-arz varies 
greatly in value, and that in the case 
there decided’ it was full of iriconsist- 
encies, that it referred to a family cusiom, ' 
Which was contrary to the ordinary 
law, and that, it appeared to contain 
merely the views of inteiested individuals. 
The learned Oounsel for jhe appellant 
relies on this ruling, and points out that 
in the present case, the'entries,in the 
‘wajtb-ul-arz appear to have been merely 
dictated by the zemi1ndars, while those 
in the fard-i-rewaj. show that only a few 
tenants recorded their agreement, while 
in at least one case the tenant denied the 
custom recorded. On the other hand, ‘it 
has been held in Praji v Barju (7) that 
an entry in one wajtb-ul-arz raises a 
‘presumption «in favour of the custom 
recorded, and in two Oudh decisions, on 
which the respondent relies; it has been 
held (a) that the entries in one wajib-ul- 
arz are sufficient if unrebutted to.prove 
a ‘custom and (b) that entries in the 
malikan-e-deh, as stated by the landlord, 
' are, in the absence of fraud or grievous 
e:ror, binding on the oe affected 
[Punni v. Chet Ram(8)]. The lower Appel- 

ate Court has given weight to these last 
rulings, although as has been’ pointed out 
in arguments they refer to groves. 

In my view, the evidence in regard; to 
-custom adduced in this:case is inconclu- 


‘sive. ‘There was oral evidence to show 
' (6) 6 Ind Gas 787; 32 A 363,140. W N 770, 
120 L SOT A Dd TOL IS OO 188; 91 4. 
101,12 Bom L R 504,8 M L T. 79, (1810) M. 
W N 227,20 M- L. J 604 (P. O) 
7.40 'O-71. 
24 Ind. Cas, 640, 1 O; L, J. alg}. " 
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that the;custom -as f 
wajib-ul-arz, had been departed from in 
some recent instance. If there had, been 
no evidence of custom at all, however, I 


'. think that the plaintiff respondent was. 


bound to succeed. He was the zemindar 
and the land belonged to him. The plot 
“concerned was in abadi which still re- 
tained the characteristics of a village; 
although it has recently been included in 
. Municipal area "Mahabir had the status 
of an agricultural tenant, and his 


was that'he had been allowed by the 


zemindar to build a house on the: plot-in - 
guit. ‘In the absence of proof of some 


contract or‘custom to the contrary: he 
cbuld only be held to have the right to 
use ‘the house so long as he maintained 
if, without any right to transfer it. This 
view has been taken by the ‘Allahabad 


High’ Court in Sri Girdharii, Maharaj: ` 
v. Chote Lal (9) and a very similar view 


was taken in:& decision of this Court, 
recorded in 20 Oudh Law Journal 305 
Sheodat Prasad v. Suraj Balt (10)). 
t-waa real for the defendant to 
show the: existence of a custom under 
which he could transfer his house, and 
not for the plaintiff to prove a custom of 
forfeiture or escheat if the house were 


„transferred. It-was the defendant who- 


first raised: the question of custom. ' The 
suit has been: practically decided by the 
lower Courts 


belonged to the record of the three classes 


of tenants described “in the fard-1-rewaj., 


These ‘tenants-are recorded to have a 
nght ‘to ‘transfer the materials of the 
houses. There is, however, no record of 
any custom by which a tenant can trans- 
fer'the site of à house when the materials 
have disappeared. It is proved that when 
Mahabir's widow executed the sale-deed 
in favour of ‘the appellant, even the 
temporary structure which she had been 
allowed to erect -after the original house 
had been washed away; was no longer in 
existence. Liven if the wazib-ul-arz and 
the fard-vrewaj were to be accepted as 
sufficient proof.of the custom recoided 
therein which, in my opinion, they cannot 


' (820A 948; A W N (1808) 27, 9 Ind Dao 
a 20 " 4 
(* £0) 30 Ind, Qs. 205; 3:0. LuJ. 305; 18.0..Q 13. 
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recorded in ‘the, 


ition’ 


; te nee the re-opening of'the ap 
“Sunder 


on the entries in the: 
wajib-ul-arz, “They held that Mahabir 


` [994 
be. they, would not be sufficient -to-estab- 
lish.the right :of.a& tenant to transfer. a 
right of occupation of a building site, 


where no.house existed, nor; has.such 4, 


custom been proved by the oral evidence.., 
There.is, therefore, nothing to interfere 
with the landlord's right-of possession of. 
the land. ‘The appeal is, therefore, .dis- 
missed with costs. ` 

G. H. 
, aa Da 


4 A ppeal.dremissed. 


R . * ` ^ 4 


. RANGOON ‘HIGH COURT. 
Oiv , MISOBLLANEOUS. APPHAL No. 100. , 
oF 1928. , ^ 
: March 24,1924. * 
Present.—Mr., Justice Young. 
MAUNG-SHWE HLA— APPELLANT. 


E versus : 
SOOBAY NAIDU-— RESBONDENT, 

- Cwil Procedure Code (Act V of 4008.0. XLI, 
t. fi—Appeal, ex pute hearing of—Applicatron 
o. UU ETUR ‘oath of applicant 
ect o, : $ 
An unrobntted'oath of a respondent alleged to, 
have been.served with summons that he never was 
end knew nothing of the appeal 1s sufficient 


Spinner v Makan Dhula,04 Ind ‘Gas: 

, 46 B 130, 23 Bom'L R 908, (1922).A I .R' 

) 39, Khwoda Sundan Dan, v Nabi 

handra Saha, 30 Ind Cas 64,190. WN 
1931, 21 C L J^653, followed " 


'Civil miscellaneous appeal against an 
order of the District Court, *Pegu, in 
Civil Appeal No.’41 of 1923. 

JUDGMENT.—It is in the highest 
degree improbable “that - the ‘appellant, 
who was successful in the Trial ‘Court, 
would not have been present to resist, 
the appellant if he had known ‘anythin 
about it, and “this. circumstance ‘should: 
have weighed with the Judge in con- 
sidering the weight to he attached to the 
appellant’s sworn statementithat he knew 
nothing of the ‘appeal and' he had never: 
received the summons - 

The'cases' of Sunder Spinner v, Makan 
Bhula (1) and Khiroda Sundar Dam v, 
Nabin Chandra Saha (2). are analogous 
cases showing that, under circumstances 
more or Jess similar the unrebutted oath 
(1) 64 Ind. Cas 380,48 B 139,93 Bom L R 
908, (1922) A I R (B)377. 

"n 40 Ind, Cas. 64, 19 O.W. N, 1231721 C. L J. 


non vM oo’ 
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of the. . person tô be! served’that- he never 
was- served- and: knew nothing of the 
case is sufficient: to require the Ge 
opening of the-cise. - 
These wére' both cages - of non-appesr: 
ance before a Court of first instance: ~ 
: This. is the case- of an appeal, where 
the ‘appellant-. has- the advantage of a 
" decree in: his favour, renderin at all the 
more improbable that hé would not have 
appeared to support. the decree, bad” he 
known anything aboüt it. 
The appeal-is allowed with costa-of-two 
gold mehurs, and, the case must be re- 


‘opened. 
N. Hi Appeal allowed, ` 


— 


^ 


-PATNA HIGH COURT. 
OIL. Rrvisiox No. 348 or 1923. 
March, 28; 1924. 

"Present: Mr. Justice Ross. and - 
Mr. Jnstice Dass. 
HARIHER PRABAD, NARAIN DEO 
e Ta : 


MAHESHWARI BADEN : 
. ',, DEO—OrrosrrE PARTY : 
Civil Procedure Code (Act V ot 1008), & 151, 
0. XX, r 3—Partttron, sutt for—Court- fet, du- 
pute\-as to—Decwion not E ea agatnst—Sale by 
plaintiff. of —Vendees, addition 


i 


ENS when can 


of 

Section 151 of the Civil Procedure Code, cannot 
canfer , jurisdiction, on- the Comt to .do what 18 
prohibited by. positive law., 

The devolution’ of mterest in property in a suit’ 
eni the swt-can make no 1enee m. the 
@ourt-fee to be. 


ed that the Oou t-fee 
suficient The Oomt 
fayour of'the -plamnhiff and no appeal, was.made 


t this. order Meanwhile: the defendant , 


agains 
died and his sons were brought on the record as 
representatives an the vendees fom 


added as plaintafla 
another- Judge who decided that the plamtiff 
„valorem fee The, plamtrt +applhed 
to the h Court ın ievision 
Held, (1) that the Judge had no jurisdiction to 
alter the order of his predecessor except in accord- 
pace wih law; 


INBRÀN oases ` 


‘property: was, “an impartible raj. 


: for partition Ed 4 
against. this rder ln the-meantime the ' 
- elder brother died and “his. sons wers- 


paid. . 
In a suit, for partition. the defendant contend-; 
paid on thé plait was.’ 
Pa earded | this issue in^ 


tif of a! Porkan of the property ware- 
The suit came. om before, 


813 


\Ghandramant " Koer v aider ‘Narain Sengle? 19 
Ind Oas 442, 4 P.L, J 97, dis 
co han that tho addition of the p 

tiffs did ‘not alter the nature of the suit,’ 
d made no difference m the Cou t-fee payables 


: < Reyision>from. a. decision of. the Bub. : 
ordinate Judge, Patna, dated: the 21s 
July 1923. 

Messrs., Hasan Imam; . 5S. H., Mullick, 
Jafar Imam.and P. K, Mukherjee, for 
the. Petitioner. 

Messrs- Sultan Ahmad and S. N. Bini 
for the, Opposite’ Party. 
| JUDGMENT. ro 

Ross, J.—This is a suit bya ounger, 
brother against his: elde* brother for 
partition. ; The defence. was that, uo 
issue ‘was raised. as to: the sufficiency of 
the Court-fee: The Subordinate Judge 
before whom, this-suit originally, came 
decided this: issue .in, favour of the 
plaintiff holding that the suit was, one 
No appeal was;made 


8 esl as 


substituted in his place asihis: representa: 
tives The plaintiff, moreover, sold,a 

portion of the-property to other persons 
who were added as plaintiffs. ', "The suit. 
then came: before another: Subordinate 
Judge who took up. the, questionn as: ta 
the sufficiency. of the -Court-fee. again 
and decided that the plaintiff: was-bound 
to pay an.ad valorem Oourt-fee. Itis 
contended om behalf of- the. plaintiff , in 
ihe: present application: that the»: ‘Gourt 
had no power to pass this, order. The 


, learned'Subordinate Judge has referred 


to the decision in Chandramani Koer, v: 
Basdeo Narain Singh (1). : That 'was, a. 
case where there.was an. application for 
review and it is conceded by the learned, 
Counsel on behalf of the -petitioner that . 
there is power to review an order of this 
kind on an application properly made; 
Lut in the present case there was no” 
application for review.. The learned 
Gounégel for the opposite party relies on 


‘section 151 of the Oivil Procedure Code. 


It 18 true that a reference to that section 

was made in the decision referred to 

above-although the reference was unneces- 

gary as there-had been an application for 
(1) 10 Ind. Cas. 442; 4 Pid 57 
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^ RAINEY v. BURMA FIRE & MARINE INSURANCE C0, LTD. 


retiew of judgment. Order XX, r. 3 lays 
‘down that the judgment shall be dated 
and: signed by the Judge in open Court 
at the time of pronouncing it and, when 


once signed, shall not afterwards be. 


` altered or added to save as provided d a 
section 152 or on review; and “jud 

is defined in section 2 of the (ode 
mean the statement given by the Judge 
of the. grounds of a ‘decree or order. 
Clearly, therefore, this judgment, for it 
is a judgment, could not be altered save 
as provided by section 152 or on review. 
It 1s clear that section 151 cannot 
confer jurisdiction on the Court to do 
what is prohibited by positive law. Sec- 
tion 159 refers merely to clerical or 
arithmetical errors . and it is of no 
assistance in the present case. In my opi- 
nion, shieretore; the learned Subordinate 


Judge had no jurisdiction to alter the' 


order of his Predecsaser in the way he 
has done. 

It was further àrgded however, on be- 
half of the opposite party that inasmuch as 
there are now added plaintiffs who a 
taken a transfer of part of the pro 
the -nature of the suit has been 
and the Court is, entitled to aa ier 
. Whether the purchasers plaintiffs are in 
* possession, and if they are not, to, 
demand an ad valorem Court-fee. In my 
opinion the devolution of interest pend- 
ing the suit can'make no difference in 
tha Court fee to be paid. These plaint- 
ifs cone in the interest of their vendor, 


- the original plaintiff, and their position is 


identical with bis. 

I would, therefore, allow this applica- 
tion and set aside the order of the Sub- 
ordinate Judge. The petitioner is entitled 


to his costs. Hearing fee five gold 
mohure. 

Das, J.—I agree. 

K, 8, D. Application allowed, 


f 


RANGOON HIGH COURT. | 

PEIN Sips Orvin, RRGULAR No. 175 
or 1923. ; 
March 28, 1924. 
Present: —Mr. Justice May Oung 
,G. RAINEY AND ANOTHER— PLAINTIHTS , 
versus 

Tus BURMA FIRE ax» MARINE 
INSURANOE Co. Lrp.—DRFENDANTS, 
Contract Act (LX of 1878), s. '28, scope of—Fire 


: Insurance Policy—Forfeww e lain: limiting tume 
(for sut— Sut a, 


time, whether matntatnable 

A clause m a Insurance Policy forfeiting all 
benefit under the policy on action not bemg brought 
within three months of the rejection of a claim 
18 valid and not within the scope of section. 28 of 


‘the Contract Act. 


Mr. Campagnac, for the Plaintiffs. 

Mr. Cowasjee, for the Defendants. 

JUDGMENT.—The plaintiffs sue 
to recover @ sum of Rs. 20,000 on a 
Fire Insurance Policy. The insured 
building was partially destroyed and 
damaged by fire, and aclaim was duly 
The defendants repudiated the 
claim on the 20th September 1922, and 
this suit was instituted on the 5th ‘April 


“1923, more than three months after the 


rejection , of the claim. Condition 12 of 
the Policy seta out nter alia that, - if 
the. claim be made and rejected and 
an action or suit be not commenced 
within three months after such rejection, 
all benefit under the Policy shall be 
forfeited. 

The defendant Company, -therefore, 
contend that the suit is not majntain- 
able The plaintiffs rely on section 238, 


< Indian Contract Act, and urge that the 


above-mentioned condition in the Poliey 
cannot be enforced. 

In The Baroda Spinning and Weaving 
Company, Lid, v. The Satyanarayan 
Marine and Fire Insurance Company 
Limited (1), it wag held that a condition 
of forfeiture in a Fire Insurance Policy 
is not within the scope of section 28. 

I agree with the decision of the 
Bench in that case, and accordingly. 
hold that the plaintiffs’ suit is not 
maintainable. It is, therefore, dismissed 
with costs. - 

N. H. Appsal dismissed, . 

(1) 21 Tad. Cas. 604; $8 B: 344; 15 Bom. L. R. 948,. 


Wals] ds 
BASHIRBI.Y, ABDUL SATTAR. 


-NAGPUR JUDICIAL COMMIS- 
: SIONER'S COURT. 
| BEcoup Civir APPEAL No 240 or 1923. 
t June 27, 1924. si Ta 
Presènt —Mr. Baker, J. Oin), 
Musammat BASHIRBI AND orHERS— 
i. PLAINTIFFS-—ÀPPELLANTO 
Jr 1 Tersus i s 
' ABDUL SATTAR—DEFANDANT— » 
jt ; RESPONDENT. 
* Civil Procedure Code (Act V of 1908), # 100-~ 


Findings of fact —Oustom—Hudence, mau mi. 


—LHwgh Court, whether can enterfere—QCustom, 
i AUN a High Court cannot in second appeal 
inteifere with findings of fact, it can conmdei 
whether the facts found me sufficient to support 
an alleged custom [p 815, col 1] I 

. Evidence 18 requi to prove a custom opposed 
to the personal law of the ea [p 815, col 2] 

. A custom, cannot ‚be established by a few m- 
PES or by instances ‘of iecent date. |p 816, 
co. : ` uum 

Appeal against the decree of the Dıs- 
trict Judge, Nimar, dated the 30th April 

1923, in Civil Appeal No. 51 of 1922. 
“Mr. W. R. Puranick,, for the Appel- 
‘lents. .' : n 
“Myr, P C. Dutt, for the Respondent. 

JUDGMENT.—The plaintiffs are 
the widow and two daughters of the 
deceased Sigdar. . The ‘defendant’ is the 
son of the said Sigdai by & co-widow, of 
the plaintiff No 1 The plaintiffs claim- 


ed 9/16th of Bigdar's estate under the ' 


Muhammadan Law. The parties are ad- 
mittedly Muhammadans, but’ thé defend- 
ant pleaded that they are, governed by 
Hindu Law in matters of succession, being 
converts from Hinduism and that’ by 
custom females are excluded from suc- 
cession. ‘ 


The first Court, Additional Munsif of' 


Khandwa, awarded thé ‘plaintiffs’ ‘claim 
but on appeal the District Judge, Nimar, 


reversed the decree and dismissed the: 


&uit; holding custom proved. The plaint- 
_ iffs make this second appeal. 
_ That though a High Oourt cannot in 


second appeal interfere with findings of: 5 


fact it can consider whether the facts 
found are sufficient to” support custom, 
has been frequently held by’ the. High 
Courts., I need only refer to Durga. 
Oharan Mahto v. Raghunath Mahto (1) 
(1) 80 Ind: Cms, 810; 180, WK. 65; 18 O. Ly 
J. 550... MC. . 
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and the ruling of this Court ‘in Krishna 

, Rao v, Nilkanth (2). 

required to prove a custom opposed’ to 

+ the personal law of the partiés, has been 

. frequently laid down by all the' High 


That evidence, ib 


Courts in a series of decisions, of which 
the latest is Abdul’ Hussain Khan vw. 
Sona Dero (3). I may refer to the re- 
marks on page 464* as to ignoring ‘the 


‘claims of daughters and sisters amongst 


-Muhammadans being insufficient to 
establish custom. Theremarks are quot- 
‘ed from Mirabwi v Vellayanna (4). ‘It 
was held by the Madras High Court in 
Kakarla eee v. Raja!” Venkata 
Papayya Rao (5), that a custom cannot 
be established by a few instances or by , 

instances of recent date The evidence ~ 
that-hug been adduced in the present 
càse [alls far shoft of the establishment 


' of any such custom a&is" contended for 


'by-the-defendant It consists merely of: 
defendant himself, who is D. W: No. Y, 
and one witness Dilli (D. W. No 2) who 
belongs to the same family as-the defend- 
ant and is equally interested in-ignoi:' 
ing the rights of females to any share in 
the property: The defendant refers to 
the instance of lus father's:uncle Anu 
Patel, to whose property females did note 
succeed. He states that'Anu Patel divid- 
ed half: his ' property in his lifetimé 
between his sons by one wife,-and kept 
the remaining half for himself and song 
by another wife On Anu's death hié 
DUE went to hiis son Mahamad. -Où 
ahamad’s death the property wént | 
his mother Johora Bi. EE ny $o 
' In the first place, that Anu divided his 
property during his lifetime is not a 


.N 353; 
J. 240, 1 P. L R.1918. 
528, 13 S, L. R. 104, 451 A. 10 


(4) 8 M. 464 at p. 165, 9 Ind. J 7 
Deo (N. 8).317. ? ur 267, a,Ind, . 
- (5) 29 M24: 18 M. L, J. '&, 

Page of OER) rs 
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females -are excluded. From a perusal 
-of the. defendant's cross-examination,, it 
will appear that the family is not govern- 
ed by Hindu Law as he says: “There 18 
no such thing as self-acquired or an- 
cestral-property among us" and he ad- 
mits that they follow Muhammadan law 
except that sons inherit the property 
and widows, and daughtérs are entitled 
to maintenance only. He further admits 
that if a) man dies without a mala 
issue his widow would inherit, He fur- 


ther states that Anu Patel’s son Munir. 


had left a, widow Amu Bi. When she 
re-married the property was acquired by 
Munir’s brothers Nawaz and Namdar. 
This- suggests that on the death of her 
husband Amu Bi succeeded him, but as a 
matter of fact the allegation that she 
lost the property on her re-marriage is 
not proved, for Exhibit D-1 is a sale- 
deed which shows.that she sold it to her 
brother. ., 


' There is .some misunderstanding in. 


the mind of the. lowers Appellate Court 
as tor-the statement recorded by the 
Tahsildar ını the revenue proceedings. 
The original has been called for, and 
from this 1 will appear that the state- 
ament in question was the statement of 
the present defendant. What happened 
was that firat Abdul Rahim who was the 
agent of the plaintiffs in that case was 
examined and then-the present defendant 
was examined The defendant was 
agam, recalled and further examined. 
No name is put in the deposition, but 
that it ıs the defendant's deposition is 
proved by the fact that he referred to the 
receipt. A which is 
the present case A perusal of the de- 
position will show that it 18 the deposi- 
tion of the defendant. An attempt has 
been made: to explain away ‘his state- 
ment that, Bashir or Bashir Bi, the present 
plaintiff No.1, has a right in the pio- 
perty- according to Muhammadan Law, as 


an. abstract ‘statement of what the 
Muhammadan Law undoubtedly is. 
"The point, however, is that in the 


mutation proceedings the defendant did 
not set up any claim that by custom- ın 
um family females were excluded from 
inheritance. : The evidence of the re- 
yuaining witness (D. W, No. 2) is similar. 


D 
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Exhibit D-10 in > 


ly insufficient to.prove custom. He only 


says that his sisters ddid not.demand any 
share and so they were* not given. any: 


. He also makes certain statements regard- 


ing the custom of inheritance which is 
not Hindu Law. As has already been.. 


pointed out by the Privy. Council, the , 


fact that no demand was made by ladies 
in a Muhammadan family does: not ` 
necessarily show that they are: excluded 

from, inheritance. The instances given 

are’not sufficient to establish the custom. 

They are of recent date. and they are’ 
contradicted: by the instances of Johora 

Bi, and Amu Bi widow of Munir son of 

Anu Patel: 

In these circumstances Lhave no doubt 
that the view-of the first Court was right 
and that thé lower Appellate Court -is 
wrong. The evidence is totally insuffi- 
cient to prove custom: The decree of 
the lower Appellate Court must, there- | 
fore, be set aside and the case remanded 
for disposal of the other issues. The 


‘respondent will bear the costs of: this 


appeal and costs in the lower 'Oourts.. 
G. R.D; Decree.set aside; : 
Case remanded, .. . 


* RANGOON HIGH COURT: 
SsooNp Orvir APPRAL Nos. 194 AND" 
195 or 1923. 

April 30, 1924.. 

Present; —Mr.. Justice Young. 

MA UNG SEIN—A»PPELLANT 

versua H 
MA SAWC--RESPONDENT.: . . 
ete Ant (Ir of AE , 3. 92, promso l—Joint 
a se T6 a8 — 
Enouledge of o, uy psi 
nee, 


- Where a peson: executes a joint and several 
promote with: others and the promisee hımeelf 
we at the time of taking his mgnature that 
Boa te ea de a uM Ta a 
on 92, , wi d 
evidence of the fact. sais ONE 
Second appeal against the order ofthe 
District Court, Meiktila, in O A. Nos. 20 
and 21 of 1922 i 
Mr Christopher, for the Appellant. | 
Mr. Barnabas, for the Respondent. 
. JUDGMENT.—The sole question 
in these two appeals is whether when: 


D 
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' geverol persons have signed, a a 
jointly and severally it is permissible 
for -one, or Eus to lead evidence. that. 
he ed only'as surety. ' 

EK broadly as above the answer, I 
think, must be in the negative under 
section 92 of' the. Evidence. Aot, but: if 
the promisee himself knew at the. time 
oftaking his signature that he. signed 
only. as surety, then proviso 1 would. 
operate tolet in the evidence Cf Ameer 
Ali:and Woodroffe on Evidence, 8rd 
noon page 745, ; 

' In-this:case the first appellant ‘admitted 
that he: Knew that the, respondent was 
signing. only- as surety when he ‘took 
her signature : and, . in my: opmion, the 
evidence- was. admissible: and as the 

' - appellants ' have waived' their: claim 
against the -other signatories and’ it is 
‘not:contended that the surety consented 
to such ‘conduct; her liability under the 
note: is- discharged: and! Rh dismiss the 
‘appeals with costs. 


LN. HL Appeals dismissed 
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P PRIVY. GoUNCIL. sa 
APPEAU FROM: THE Patna Hran. Cour.” 
- December 18, :1923., 
: Present :—Lord . Bliaw, Lord, Oarson, : 
1, Bir John -Edge, Mr. Ameer Ali and, ] 
: ir, Lawrence Jenkins. 
 RAGEUNATH PRASAD SAHU- 


es t 


) 


n 
H 


Ü 


UMEN en SAHU ND omui 
Mes fe uM RESPONDENTS, ds 
ging AAO aL eee 


Tpm: OABES. 


BI? 


The unconscionableness of a erudi is, not tHe 
first thing to be considered mm order to dete:mine 

whether a'case falla within the terms of section 
16 of the Contiaot Act “The first thing to be 
'eonsideied is the relaticns ofthe parties and m 
Órdei,to bring the transaction within the séction it 
must be pioved that one party was ın a position 
| dominate the will'of the Bike [p 819, col 2] 

The burden of proving that the contract was 
not induced by undueinfluence then les on the 
person who was In a Position to dominate the will 
qf the otha: [11d ] 

Uigent need of money on the. part of the 
borrower does not place the lenderin a ponton 
to dominate’ his 

Sundar Koer v. Rav Sham Krishen, 34 I A‘9, 34 
O 180,44 L J 108, 50 L J 108, ù Bom L. R. 
304, 110 W CN 249, 1T M'L'J 43, 2M L T.15 
(P 0), followed - 

The exaction of excesmve and usurious interest 
does not by itself raise any mesumption of undue 
imfluenes until the question has first been settled 
as to the lende: being in a position to dominate the 
borrower's will [p 821, col 1] 

‘Abdul Majid v Keherode. Chandra Pal, 99 Ind. 
Cas B43, 42 O 690,100 W N 809, „overruled. , 

The question whether a bargain ‘1s unconscion- 

‘able i8 to be settled by -section- 16’ of the 
Contract Act and not by reference to the legislation 
of otho: countries, eg, the Iinghsh Money-lenders 
Act Itis acco mpanied with danger to anvoke as 
authority: man Indian case expressions" which 
merely connote the principles’nhich underlie a 
particular English Statute, and form a guide to its 
interpretation ,' [p 818, col'2] 
- It 18 -not t that where ther is ample 
security, the exnction of excessive and’ usurious 
,interes& in. itself raises a presumption of. undue 
influence which it, requn es very little evidence to 
‘substantiate ` Théie 15 no such presumption until 
the question ‘has first’ been settled as to: the 
lender being ın a, position, to dominate, . the 
“borrower's wil [p 881; col. 1] 

Abdul Majid v Kesherode Chandra Pal, 39 
du pu 843, 20 600; em A T. over 


. otal’ against the judgment, of the 
'Patnà. High .Oourt- (Mr Justice. Das 
. ànd Mr, Justice Adami), dated the 9th 
‘November 1920, reversing that of ‘the 


‘Subordinate, Judge, Arrah, dated the 
-25th September 1917. 


Messrs. De Gruyther, .K. C., H. N, Sen 
and Dr Mana, for the’ ‘Appellant. 


Messrs. Dunne, K, C., and H. Nam; for 
“the Respondents. "n 

eve 'JUDGMENT, i 

- Lord: 


.Bhaw.—This is an ap eal 
frofn a dècree, “dated the 9th Nove Ptr. 
* 1920, of the High Court, of’  J'udicatuta 


ES 
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at Patna, which varied a decree, dated the 
35th Beptember, 1917, of the Subordinate 
Judge of Arrah. i 


The suit is for recovery of the 
amount of principal and interest due 
by the appellant to the „respondents (the 
pat) under a mortgage of date the 

th May, 1910. The Subordinate 
Judge gave decree ‘in the mortgage 
suit but only allowed simple interest. 
The High Court allowed compound 
interest. ‘ 

The substantial question raised on the 
appeal is whether the appellant, in the 
circumstances proved in the case, fell 
within the protective provisions of sec- 
tion 2 of the Indian Contract (Amend- 
ment) Act, 1899. It may be convenient 
to set that section out in full:— 

:"9. Section 16 of the Indian Contract 

Act, 1872, is hereby repealed, and the 
Talawang is substituted therefor, name- 
y:— 


. “168.—(1) A. contfact is said to be. 


.indueed by ‘undue influence’ where 
‘tthe relations subsisting: between the 
parties are such that one of the parties 
is in & position to dominate the will 
‘of the other and uses that position to 
aan an unfair advantage over the 
other, 


“(2) In particular, and without pre- 
judiee to the generality of the fore- 
-going principle, a person is deemed to 
be ina position to dominate the will of 
another— 

(a) where he holds a real or apparent 
‘authority: over the other, or where he 
stands ina fiduciary relation to the other; 


Or 

©’ (b) where he makes a contract with a 
' person whose mental capacity is tem- 
porarily or permanently affected by 
‘reason of age; illness, or mental or bodily 
distress, i - 

“ (8) Where a person who is in a 
position to dominate the will of another, 
enters into a contract with him, and 
the transaction appears, on the face of 
.it oron the evidence adduced, to be 
unconsvionable. the burden of provin 
'that such contract was not induce 
"by undue influence shall lie upon the 


' 
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erson in a "position to dominate the 
will of the other. ! i 


“ Nothing in this“ sub-section shall - 


affect the provisions of section 111 of the 
Indian Evidence Act, 1872." 

It is in the view of the Board by 
that section that the question arisin 
between these parties falls to be settle 
and not by reference'to the legislation 
of other countries, e.g, the English 
Money-lenders Act. The Statute to ‘be 
here construed is the Indian Contract 
Act as amended. ` It is accompanied 
with danger to invoke as authority:in 
an Indian case expressions which.mere- 
ly connote the principles which under- 
lie a partioular English, Statute, and 


form a. guide to its interpretation. As ` 


wil be seen this general observation is 
required by reason of the citation, of 
certain authorities alluded to in, the 


judgment of the Subordinate Judge and - 


referred to in the argument before. their 
Lordships’ Board. ` ; 


The appellant is a member of & joint. ` 


undivided family owning & property -of ., ., 


considerable value, including inter alia 


about Rs.' 17,000 per annum. - 


The mortgage is dated, the 27th May, 
1910. It is for the sum’ of Rs. 9,999 
borrowed from the plaintiffs. The rate 
of interest is covered by the following 
provision :— i : 

“I, the declarant, do promise that I 


' ghall pay interest on the said debt at 


the rate of 2 per cent, per mensem on 
the 30th Jeth of each year. In case 
of hon-payment ofthe, annual’ interest, 
the interest will be taken as principal 
and interest will run, thereon at the 
rate of 2 percent. per mensem, that is, 
interest will 1 be calculated on'the 

ple of compound interest.” 


There can be no question that these 


D 


“186 villages, assessed to revenue for , 


princi- * 


terms -were high: if! payment! was. not - 


made the sum due on the mortgage 
would speedily mount up. “By. the decree 
of the High 
nounced on the 9th November, 1920, it 
is seen that the original debt of Rs, 10,000 
had reached, with 


Court which was pro-' 


interest and costa 5 
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calculated up',tó the 
morethan a lacof rupees, viz., Ra.1,12,885. 


eleven years *the stipulation for ' 


interest at 24 percent. compound had 
magnified the sum covered by the mort- 
gage more than elevenfold. It is upon 
these facts, pli with one other about 
tö be mentioned, that the appellant takes 
his stand. : 


The statement in the defence admits’ 


: that -at the time of the execution of the 
mortgage’ the defendant was owner of 
one half ofa valuable joint family pro- 


pus The owner of the other half was 


is father. Fatherand son had quar- 
relled. Serious alle 
by.the són against the father; whereas 
it appears that the father had instituted 


criminal proceedings against the son. 
Shortly before the date of the mortgage, 


the defendant had borrowed: Rs, 1, 
from the plaintiffs so.as to enable him 
to defend himself in these criminal pro- 
ceedings. It is alleged that they caused 
him ‘great mental distress, and that he 
required more money to conduct his 
unten That is the story, 


vidence was taken. in the case, It 


is sufficient to say that the defendant 
gave no evidence at'all: It is quite plain 
that no Court can accept a story thus 
unproved by its author as establishing 
a,case-either of mental distress or of 
undue influence under the Indian Con- 
tract Act 
appellant has is, the case derived from 
the contents of the mortgage itself 

It is-argued with force that these 
are unconssionable, and that it is the duty 


of the Court in India to step in either, 
or to rectify 


to rescind the contract 
the bargain, It was the latter course 
which was argued .for in the present 
case,. In support of this argument much 


reliance was placed upon the judgment 


pronounced by Lord, Davey in Dhani- 
pal -Das v. Raja Maneshar Bakhsh Singh 


Vetere uuo rin addreasing themselves 
to the authorities cited: their Lordships 
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8th -May, 1921, 


tions’ are made: 


Dhanipal 


The only case which the' ‘Singh (1) -the outstanding - effect was ° 


transaction, under 


* page’ af 33 L AABI] 50505. 


e£ 


think, it desirable to make clear their, 
views upon, in particular, sub-section 3. 
of section 16 of the Contract Act. as. 
amended. . By this sub-section, 3 


‘matters are. dealt with.: In ‘the first- 
- place the ‘relations between the parties. 


to each other must be such that one 
is in'& position to dominate the will 
of the other. Once that position is sub- 
stantiated the, second stage has,, been, 
reached, viz,.the .issue whether, the: 


‘contract has been induced by undue - 


influence. Upon. the determination iof, 
this issue a third point emerges; which: | 
is that of the onus probandi. . The 
burden ‘of. ‘proving that the contract 
was not induced by. undue influence is ` 


, to lie upon the person who was in a 


position 
other. , 
. Error is almost sure to arise.if the 
order of these propositions be changed. 
The unconscionableness of the ‘bargain 
is not the first thing to be considered., 
The first thing to be considered 'is the 
relations of these ‘parties; Were they 
such as to put one in a position. to 
dominate the will of the other? . Having 
this distinction and. order, in view‘ the 


to. dominate the will of,’ the 


be easily properly interpreted,’ 


In tlhe judgment of this'Board' in 
as v.-Raja; Maneshar Bakhsh 


' authorities appear to their Lordships, ta 


that the borrower: who mortgaged the 
estate. was actually, at the date of the 
the control of the = 
Court of' Wards: : He was treated, ta`” 
uss’ the language of Lord Davey, as’, 
f under =a- peculiar disability” and : 


‘plated in a position of helplesaness, and 


the lender was proved to have been 


“awale of that and, therefore, in a position. 


to dominate the borrower's’ wil. .On" 
page 126* Lord Davey:thus expressed the , 


oard's view:— UO ng RN. 
' “Their Lordships are of opinion that 


. although the respondent was left free 


to contract debt, yet he was -under.a 


. pecuhar disability and placed in a posi- 


tion of helplessness by the faot of hig ` 





"ug 


S 


,9btain an untár 


t 
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estate being under the control of- the 


^ @ourt of Wards, and they must assume 
that Auseri Lal; who had: known the. 


respondent for some fifty years, was 
aware- of it They are, therefore, of 


opinion thatthe position of the parties ` 


was- such that Auser Lal was ‘in a 
position to dominate the will’ of. the 
respondent within the meaning of the 
amended section 16 of the Indian Con- 
tract Act. 
ther .Auseri Lal used that position to 
obtain an. unfair advantage over the 
resporident." i 


This case was followed in terme 
in the'.casa of Maneahar Bakhsh 
Singh v. Shadi Lal. (2) m which the 
bond: in suit was given bya talukdar. 
in Oudh^without the knowledge and 
consent of the Court of Wards after his 
estate! had been placed under it In 
these - circumstances: the former case 
was followed, and Lord Collins express- 
ed the opinion of the Board to be that 
they." dre satisfied that m. this case also 
ihe: borrower was placed in such a 
eondition oi-helplessness that the lender 
“was - Im & position: to dominate his 
will and that he used that position -to 
advantage over -the 
appellant.” | i : 


' Tt is sufficient to say that the borrower 


jt the. piesent casd was sut juris, had 
the full. power of bêrgaining. and of 
burdening his estate, that his estate 
was ‘not under the Court of Wards and 
that he: lay. under no- disability. With 
regard. to his helplessness nothing what- 
 Boever is.proved in the case except the 
bare- fact, that he being.a'man of wealth 
as owner of one-half of certain joint 
family ‘property wished ‘to obtain: and 
did obtain certain monies-on loan. The 
only reletion between the parties. that 
ı was" proved was simply that they were 
lender &nd borrower. 
It isan entire mistake to represent 
the decisions of this Board as. being want- 
ing in light upon the above mentioned 


* È) Sind, Cas 385, SÓI A 96, OAL. JT 
10 Q-L J 76, 15 0 W. N: 1068;-11 Bom 
Ba G M^L.T 71; 31A. 836, I0 M. L. J.4 


o. O. 300 (P. C) 
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It remains to be sean whe-' 


a 


"bb 


case, For: in Sundar Koer vy. Rai Sham ` 


_Krishan (3) the exact point was refer- 


red to by Lord Dayej'in the course of 
the judgment read by ‘him:— 
- “There isno evidence of any-actual 
éxercise of undue influence by the mort- 
gagees or of any special circumstances 
om which an ‘inference of undue 1n- 
fluence could be legitimately drawn, ex- 
cept that the E ET was in urgent 
need of money. The learned' Counsel 
for ‘the appellant argued’ that the mort: 
gagees were thereby placed'in a- position 
‘to dominate the will’ of- the mort- 
gagor, and cited a recent. decision of 
this Board—Dhanipal Das vw Raja 
Maneshare Bakhsh Singh (D. Im that 
case, however, the borrower- was ‘a 
disqualified propiietor' under the Oudh 
Land Revenue Act,-1876, and his estate 
was-under the: management of 'the Court 
of Wards, and it was on that ground 
that- their Lordships held -that the. 
borrower was under a peculiar disability, 
and the position of the parties wassuch 
that -the lender was ‘in a~ position to 


dominate his will’ There is pony 


of that kind im the present case; an 
their Lordships- are not prepared’ tò- `, 
hold that urgent need" of money! on: the . 
part ofthe borrower will of itself place" . . 
the parties in that position '" - CN 

This. precisely fits the-situation of 
these parties... It has not been-proved,. 
—it might be said that it-has-not even 
been attempted to be proved,—that the 
lender was ina pósition to dominate the 
will of the borrower. : 

In these circumstances, even though 
the bargain had been. unconscionable 
(and it has the appearance; of- being so) 
a remedy under the Indian Contract Aot ' 
does riot come into view until the initial 
fact ofa position to- dominate the will 
has been established Once-that fact is 
established, then the unconscionable 
nature of the bargain and the burden 
of proof on the issue of' undue influenca 
come into operation. Tr the present cass, 
for the-reasons stated, these stages. ara 
not reached. 


(3) MIA 9; 390 150, £A. LJ. 109; 501, 
J. 106, 9 Bom, L R 304, 11 O! W. N, 249, 17 M L 
J,45, 2 ML, T. 75 (P. O). : 
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"Their Lordships think it right *to ob- 
serve that thojudgment now.pronounced 


is not .in -necord with the principles | 
laid down by the Appellate 'Ofvil, Court 


of Calcutta in Abdul Majeed v, Kshtrode 
Chandra ' Pal qe. that tears ‘there is 
ample security, the exaotion of excessive 
and usurious interest in itself raises a 
presumption of undue influence which 
it requires very little evidence’ to sub- 
stantiate.” Ther Lordships think this 
decision to be wrong. There is ‘no such 
presumption until the question has first 

n settled as to the lender ‘being in a 
position to dominate the borrower's 
wil.  Théir- Lordships are further of 
opinion with 1.eference to the citation óf 
Samuel v, Newbold (5) that that case does 
not, form any authority in the construc- 
tion of the Indian Contract Act. The 
case was determined under the Mouey- 
- lenders Áct,.1900,.88 it expressly bears. 
T'he issue was thus stated by Lord 
Maonaghten: — 

"It geems to me that the construction 
of the .Money-lenders-Act, 1900, is plain 
. enough, and that.the evidence | before 
“their ‘Lordships -is more than sufficient 


to show that this case is within the. 


mischief which the Act was designed to 
remedy " 


In the view of the Board cases of that 
character form no precedent for a 
decision of the present appeal which 15 
rested on another and very differently 
worded Statute., 


Their ‘Lordships, are of opinion. that 
the decree of the High Court should be 
varied by allowing .compound interest 
on the principal at thè rate of 2 per cent. 
per mensem -Írom -the date of the exe- 
cution of the bond until 25th ` Sep- 
tember, 1917, and,, thereafter simple 
interest - at the” ‘rate of 6- ‘per’ cent, 
per annum ‘up: to the date of reali- 
zation, and, that in: other respects 
the decree rof the -High.Court “Bhould be 


affirmed, and they will humbly-ndvise His 


zd accordingly.. 


w 29 Tni. ‘as, 843, 42 O, 090, 190 ^W N. 
5) (1900) A O 461, 765 L, J, Oh. 705, 95 L,I, 
ooh aot Lk | Mi 
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The appellants will- day the costa of 
the appeal. 
Appeal dismissed, 


E a D. | 
Bolicitora for the Appellant.: oM emn 
Chapman Walker id Shephard. z 

Solicitors for the Respondents:—Messrs: 
Barrow, Rogers & Nelle. 


RANGOON HIGH: COURT. * 
"SPROTAL Srconp Orvr, Appear No.282 : 
-og 1993. : 
March 24, 1924. 
* Present ;—Mr. Ji ustice Heald. 
MA SAN HLA ME AND ANOTHBR— : 
PLAINTEFFS—A PPELLANTS 


| VETEUS ar E na 
‘MA TUN ME ND ANO TANG Daran DANTA " 


— RESPONDENTS,’ 

Adverse  possessvon —J ont owners Burden SP. 
proof—Presumption . 

"Where one or more of several jomt owners-are 
In possession of property, they are presumed -to 
hold that possession on behalf of the'whole body, 
of e opns owners, and the - burden of pioving that 


kaa pena had become Buyers 1& on them., 


„cols, 1 & 
: Quimukh Singh, 47 Ind Oes 


[b ada d 
“626, 20'Bom L R 1034, 95 P. W.R 1918; 64 P- R. 


1018,94 M L 7T 389, BOLT 431, (018) d WC 
N1oL W 193, 1 Pr LRPO and Hari 
Prav Ah Aung Gee Zan, 2 Ind- 628, » L. 
B R 45,12 Bur L. T 12, followed. ^ . 


JUDGMENT. —Appellants case was 
that Shwe Zan’ had four wives, namely, 
Ma Da Nyo, ‘whom he divorced, Mn 
Mya 'lhwin, whom -also “he ‘divorced, 
Ma Da U, by whom he had two child- 
ren, the present respondents, and Ma 


“Ban Hla Me, ‘the present. first appellant, 


by whom he' had one son, the present 
second appellant, that before any of the. 
marriages Shwe Zan inherited half -the, 
property in suit from his parents, that 
during his marriage with the first‘appel- 


'"lant'he bought the other half of ‘the 


property, that after.his death the: pro- 
perty: remained undivided in the ‘joint 
possession of the parties as his heirs, 


'and that, ap ellants were entitled’ to 


partition and possession of their sharesf 
which they alle oge to.be. three-quarters ia, 
hey have, HONE ey 


E 


"C JINNATSNNESS v, ABDUL HALIA, * 


“this Court, admitted that the share to 


which they were entitled would be one- 


-half and not three-quarters. . 


Respondents replied that what Shwe 
Zan inherited from his father was two- 


-thirds of the property and -what he 


bought was' only one-third, that ‘the 
property was -acquired by ‘Shwe -Zan 

uring his coverture with their mother 
Ma Da U so that they would be entitled 
to three-fourths and the first appellant 
to -only one-fourth, and that appellants“ 


' claim to that one-fourth was time-barred. 


They later amended that written state- 
ment -so as to allege that what Shwe 
Zan inherited from his parents was only 
one-third of ths property, that he in- 


' herited that share during his marriage 


with their mother Ma Da U, that'su 

sequently he and his sister who had 
also inherited a similar share bought 
the third share of another sister jointly . 
Bo that'they became owners of a half 
Bhare each that Shwe Zan's half share 
was “lettetpwa” of his marriage with 


'their mother, so thht they would be 


entitled to three-quarters of it and the: 
first appellant to one-quarter, that they 
‘had. been in adverse possession for over 
20 ‘years, and that, therefore, appellants’ 
puit was time-barred. The Trial Court 
found that Shwe Zan inherited the. 
whole of the property from his parents 
and that the parties as representatives 


of the two marriages of which there, 


was -issue should divide . it . equally 


between them. He also held that the 


suit was not barred by limitation and 
he gave the appellants a decree for half 
the property. 
, Respondents appealed and the lower 
Appellate Court held that the suit was 
time-barred i 

Appellants now cọme to this Court 
in second appeal on' the grounds that 
the lower Appellate Court wrongly 
placed on them the burden of proving 
that they were in joint possession of. 
the lands along with respondents and 
was wrong in finding that the suit was: 
time-barred. 

-There can be no doubt that the lower 
Appellate Court dili place the burden. 
e£ proof wrongly. Where. ono or more 


of several joint owners ‘are in posges-. referred to, 
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sion of property, they are presumed .to 
hold that possession'on behalf of' the 
whole body of joint owners, and the 
burden of proving that their possession 
had become adverse ison them. That 
was the rule laid down by the Privy 
Council in Hardıt Singh v. Gurmukh 
Singh (|), and followed by a Hench of : 
the Ohief Court in Ham Pru v. Mi 
Aung Kraw Zan (2). : gh VER : 
In this case neither of the respondents. 
gave evidence and there was no proof 
that their possession ever became 
adverse, mE i g 
The suit was, therefore, not barred by 
limitation, and as, the lower Appellate ; 
Court disposed ofthe appeal on this 
preliminary point, its decree is reversed 
and ‘the appeal is remanded to that 
Court for a decision on the merits. . 
Respondents will pay appellants’ costs 
in this Court on the uncontested scale. , 
‘A ‘certificate for the refund of the 


Court fees paid on this appeal will issue 
to appellants. i ay 
N. H. Decree reversed... : 


(1) 47 Ind. Oas. 028, 20 Bom. L R1064, 58 
R 1918,04 P R 1918,24 M. L T 389, 98 O 
437,0919) AI W.N 1,8L W. 185, 10, P 


RW 
La J 
L. R. 
.0)8, Ue 
i 52 Ind. Oas. 629, 10 L BR, 45, Bur L T 
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CALOUTTA HIGH COURT: 
APPEAL PROM APPRLLATE DECRER ` 
No. 1690 op 1920. . 4 
June 2, 1924, us 
Present:—Justice Sir Ewart Greaves, | 
. Kr., and Mr, Justice Graham. 
' Srmati JINNATENNESSA AND 
OTHERS—PLAINTIFF8—APPELLANTS - 
at n versus, ' 

ABDUL HALIM MUNSHI AND OTHERS | 
'  —DERFENDANTS— RESPONDENTS, ^ ’ 
Co-sharers— Exclusive possession—Otister —Second 
appeal—-Finding of faet r 

The n of one co-sharer enurea to the 
benefit of the'other co-sharers and does not, except 
under exceptional circumstances, amount to,an 
ouster of other co-ahaers [p 823, col 3] oy, 

Balaram, Guma v Syama Charan andal,- 60° 
Ind Cas 388,33 C L, J 344; 2470: WENG 1057, 


ia ut i 
N " 


' Vgl: 82] 
JINNATTENNBAMA v, ARDCL MALIM, 


dated the 27th September 1918, 


" Babu Girija, Prasanna Roy Choudhury . 


for Dr. Basak and Babu Probodh Chan- 
dra Kar, for the Appellants, 


-'Babu. Bepin Chandra Bose, for the 
Réspondents, - : 2 ' 
* Babu Biraj Mohan Mazumdar, for the’ 
Deputy Registrar.. >: '" — D 

Ej ER M me - 
A JUDGMENT.—This is. an appeal. 
by the plaintiffs against a decision of. 
the District Judge of Tipperah affirm- 
ingra decision of the Subordinate Judge: 
* *at.:Oomilla. Tha suit out of which this 
appeal arises is. & suit by the plaintiffs 
to have their title declared to .g '4- 
anga ‘share in certain land. -Plaintiff 
No: l clrims-.as a daughter of one 
Safaruddi and the other plaintiffs claim 
as heirs of another daughter of Safar- 
uddi who died leaving him surviving 
three sons entitled to 12-anna share in 
. such ‘land: as he left, and two daughters 
entitled to the remaining 4-anne share 
' ‘ofthis land. As regards the lands in 
sthedale ka and kha the. First O»1rt& has 
found’ that they have been Ponveyed 
awiy by the three s323 of S3faruidi. 


As regards the lands in schedules gaji 


gha anl unz the Oourt found that there 


was no:document showing asssrtion of. 


exolusive title, but that. inasmuch as 
these lands ware held by the brothera in 
ths same right asthe landa which they 
had conveyed they must have asserted 
exclusive title to all the lands left by 
Safaruddi.. The point that has, 
bean urged before us on behalf of 


the : appellants is that this last 
conclusion. .is erroneous and that, 
although, the: finding of tha lower 


Appellate Court may have bsen right 
as to the lands of schedules ka and kha 
it.is erroneous a3 regards the lands in 
the other three schedules and we were 
- yeferred in support of this tontention 
among other cases to the cass of 
Balaram. Guria v, Syama Charan Mandal.. 


‘or in cash an 


(1) where the law is considered and: 
also to a recent judgment of Sir Asutósh ' 
Mukerji. Before: we consider the law 
to be applied it is necessary to ascertain 


‚what are the facts in this particular 


ease,. Baferuddi died 42 years ago 
leaving his wife ‘Manik Banu him” 
surviving and she died 36 years ago. 
The plaintiffs have not been able’ to 
establish that since his death’ they 
received anything in respect of the 
usufruct of the property ‘either in kind 

d the finding is that 
during this period the lands: were' 
being cultivated separately by the three’ 
brothers and that two of the brothers 
left the land and went to live with’ 
their father-in-law. Moreover it has 


. been found that the two daughters. 


knew of the conveyance of the- lands 
contained in schedules ka and kha ‘as 
they were living close by. It was further 
found that thesó were valuable ‘lands 
and that no claim was made by the 
daughters to the sale proceeds of the 
lands which were sold and an explicit : 
finding of'the lower Appellate Court 
will be found at the foot of e ll of 
the paper-book where it is said that i 
js impossible that the ‘plaintifs woul 


not know that the brothers were assert- * 


ing exclusive title to these lands, That 
seems to us a finding of fact and the 
appellants can only succeed if they can 
show that this finding is not justified 
by the evidence in the case. As already 
stated, from the evidence that there 
is, it seems to us that it is not poasible 
to say that thdre is no evidence to 
support the finding to which we have 
just referred. Consequently we think 
that the lower Appellate Court was 
justified in the inference that it drew 
that the title of the brothers and their 
exclusive, possession were asserted not . 
only in respect of the lands which 
they sold but also in recpect of the 
lands which are comprised in. schedules 
, gha and una, The law, no doubt, 
b perfectly clear. The possession of one 
co-sharer enures to the benefit of the 
other co-sharers and does not, except 
under exceptional circumstances, amount 
a 60 Ind.- Cas, 998; 33 Q. L, J, 314; 94 O, 
wW. r 1057, i "LENT tí. E 


+ 
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ta an ouster of other co-sharers. In.the 
case in Bala:am Guna v. Syama Charan 
Mandal, (1) the facts as to the assertion 
of the exclusive possession by the 
co-sharer were not so strong as they are ih 
the present case It is true that in that 
case; there, was a conveyance by the 
ćo &harer-who was in possession Butit 
was..& conveyance to a nephew and 
there was considerable doubt whether 
this transuction was not merely a 'benams 
transaction and this being so, it would 
clearly have been impossible in that 
cass.to rely on the evidence of ‘the 
convevance as an assertion-of exclusive 
nght by a co-sharer to the pioperty as 
against his other co-sharers, Both the 
Courts have found against the plaintiffs 
and have found an assertion by. the 
brothers of their exclusive right to the 
property and we are not prepared .to 
say in second appeal that these findings 
of facts are not justified-by the evidence 
which was upon the record. 

This being so, the appeal fails and is 
dismissed with costs . 
* M.M. B, Appeal dismissed.. 


RANGOON HIGH COURT. 
' CmIL MISCRLLANROUS No. 44, 
or 1924 
April 9, 1924 
‘Present —Mr. Justice Beasley. , 
RAMAGIRI GURUVAYA NAIDU , 
-—PETITIONER 


"m ! VvETEUS 
'GOVINDAMMXH. AND OTHERS— 
1 RESPONDENTS. 

"Probate'and Admintstration Act (V of 1881), 8 28 
—Hindw joint family—Letters of Adminutratin— 
Co-parcensr, whether can apply 
, A co-pareener in a Hindu joint family has no 
locus standrto apply for Letters of Administration 
ea $m death of another co-parcene: [p 825, 
Qo x 


Vy 
1 


A co-parcener ennnot make a Will of his un- 
divided ahare m, a Hindu jamt family property 
and when he dies, he cannbt be said to be intestate. 
. on 23, Probate and Administration Act, deals 
only mth the administration of the estate of an'in- 
testate person, [p, 626, coL 8.] f 


, TNDIAN OASES. 
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In re 'Dasw Manaávala Chetty, 4 Ind: Cas; 1064, 33 
M 93/6 M L.T, 286, 19 M'L J 591 '(F B), 
distinguighed, -i . EE 

Mayne'n Hindu Law, 9th’ dition, -pages 582,583, , 
relied on. $ 7 MED s 
“Messrs B. K. Nardu and A:-B: Banerji, , 
for. the: Applicants. TE DNE 
' Messrs. 'Burjorji, Robertson-and M. C, . 
Naidu,‘for the Respondents | is 

 ORDER.—This is an application by. 
Ramagiri Guruvaya Naidu for Letters 
of - Administration:to the estate of Rama- 
giri Lingaya Naidu. There -is,. also .a 
rval application, 'Oivil ` laneous' 
No. 228 of 1923, on behalf of the alleged 
son of the deceased in whose favour, it 
is alleged, ‘a -WilLhas been-máàde:by the 
deceased: ' i à 


The fact that the applicant in the 
latter-case is.the son of -the - deceased ‘is’, 
denied by:the applicant in.this'oage-and ' 
the fact that & Will has-been’ made: in 
his favour or at all, is disputed. 

This: application of Ramagiri "Guru- 
vaya Naidu comes:before me for:decision 
upon the.preliminary point.as'to:whether 
the petitioner ‘has ‘any locus :standi-io' 
apply for Letters -of ‘Aidministration: or 
to'oppose the grant of Letters'of 'Admi- 
nistration to the alleged ison. of ‘the 
deceased. : 

Mr. Naidu's contention on .behalf' df 
the petitioner is that his client is the 
member of a joint Hindu -family:'being a 
son-of the only surviving brother ofthe 


>deceaséd and'he:claims.that ‘by section 28 


of the Probate and Administration Act ' 
he is entitled to administer the .de- 
ccased’s \estate ‘For the ‘purposes of 
this application ‘only it 18 assumed'that 
the family is a joint Hindu family | 
and that the property: in ‘respect ‘of 
which Letters of Administration ! “are, 
applied for is ancestral property. a 

The alleged son denies’ ‘both these’ 
allegations and claims thatithe family is 
not a joint Hindu family, and; secondly, 
that the -property was . self-acquite: 
property of the deceased. 

In support of Mr Naidu's argument 
that a co-parcener, because it is.aesumed, 
for the purpose of the argument ‘in 
this case that the petitioner is a ‘co- 
parcener,—can apply ‘for. Letters sof 
Administration my attention :hag.. been 


S e182; Soos 
RAMAGIRI V. GOVINDAMALAH, 

‘drawn to' In re- Das Manavala «Chetty 
(4) in which it was-held that the ap- 
plicant ‘in ‘that oase was: a- person to 
whom Letters of Admunistration "could 
be granted .under section 23 of the 
Probate and Administration Act. In 
that case the petitioner, was ‘the only 
surviving co-parcener and it was “held 
that where a surviving co-parcener 

verned by-the Mitakshara Lew, ‘applies 

r Letters of ‘Administration in respect 


of property standing~in the name of'a: 


deceased 'co-parcener which was a joint 
family: property-of ‘the applicant and 
the ‘decased the is bound’to include’ in 


the .valuation of the property, ‘the value: 


_of the share to "which. the ‘deceased 
‘was 'entitled'at the moment of his death 
and he cannot, under section 19 sub- 
section 1 (1) of the ‘Court ‘Fess Act, 
obtain Letters ‘of Administration to the 
joint family property, unless he includes 


such share in the valuation ‘and pay’ 


the proper ad valorem Court fees upon it. 

‘This "was a case:in which the matter 
“went for^decision “to the Appellate Side 
of the Court,"it being contended on 
the ome side by .the co-parencer that 
such property, being the’ property ofa 


joint Hindu family, was not subject to - 
the duty upon. Letters of '"Administra-: 


tion’ being obtained, and,-on the. other 

side, by the Advocate-General on be- 

half of the’ Madras Government ‘that 
ie property was so subject? to that 
ii à 


' I have read through the, case and I 
have come “to the conclusion that this 
decision was mainly à decision decid- 
' ing, the, question -as to whether or not 
the ‘property ‘was subject 'to this duty. 
‘The ‘question as to whether or not the 
co-parcener was a person who might 
apply 'for Letters of' Administration is 
dealt with ‘in a very, fowlmnes' ‘I refer 
to the judgment of ‘Mr Justice Miller 
on page ‘97* where he ‘states: "I have 
no doudt that the applicant is &'person 
to whom Letters of Administration may 
be granted ‘under “section 23 of the 
Probate and Administration Act He ig 
&'person who '. would be entitled to 
Cas 1084, 33M 93, 0 M L. T 288, 

591 (F B). - 
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the whole or part'of the estate of the 
deceased. He'would ‘take ‘his father's 
property if'his ‘father died intestate 
leaving ‘property. s i 

"And It seems clear to me~that the 
ancestral: joint family property passing 


-to ‘the applicant by survivorship, is 


‘property, of the deceaséd' within “the 
meaning of the Act (section 4), and;. 
‘therefore, included:in the ‘property and 
credits" of-section 77, that 18 to -say, 
in the ‘estate’ of ‘the definition of ad- 
ministrator in section 3: Inasmuch 
then as this property does not in the 
present ease ‘pags’ by survivorship’ to-- 
any one ‘other than the applicant, there 
seenis ‘to be no doubt that the applicant 
is entitled to Letters of Administration: ' 
which will vest it in him.” ee JENG 
^ I think ‘the important point ‘to be 
observed about this judgment ‘is _that 
the decision as to whether or not ‘a 
co-parcener may apply for Letters óf 
Administration is contained in a very ` 
few lines and, méreover, an important 
point is made -of the fact -that the 
applicant in that case "was the sole 
survivor. : 

No other case has been :qtioted by 
Mr. Naidu in which Letters of 'Ad- 
ministration have been granted to one 


"Of several -co-parceners of a joint Hindu 


family where the property 'has not, first 
of all, been partitioned Having regard 
to the ‘fact that in the Madras case 
already: referred to the judgment which 
is not a short one dealt almost entirely 
with the -point.as:to whether or ‘ndt 


‘guch property would, upon Letters- of 


Administration being granted, be subject 
to the: duty or ‘not, I do not take this 
A8 a judgment which lays down. ‘the 
principle that a co-parcener, where 
there are dnd and there hag -been 
no division of ‘the pro , can apply 
for Letters ‘of dini PEY 

On behalf of the widow and the alleged 
son, it was argued that section 23 cf 
the Probate and Administration Act, 
which is the only section under which this 
application is made only enables Letters 
of Administration to'be granted ina case 
where the deceased has died intestate and 
itis argued that in this case there'can be 


'. no intestacy, because, with regard to 


. e 
TT RAMAGIBI V, GOYVINDAMMAH, | 
thé ,co-parcenary property, it is said 
“ibêre at be gnus fhing as mener 
e Owner or, the ‘possessor of an un- 
Bividel shire in a joint Hindu family 
can. neither he testate nor intestate, as 
if. is: argued that. &¢o-parcener cannot, 
uring his lifetime dispose, of hig. un- 
ded share by Wil and, therefore, he 
cannot be said to betestate When he 
‘dies His ‘undivided share Lecomes part 
Of the co-parcenary property, with regard 
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fo the ability of ‘a: co-pareener to be-, 


queath or alienate this undivided share. 


Mayne, on.page p82 of the 9th Edition, ` 


„on Hindu Law and; Usage snys.—" The 
‘extent of the testamentary power, after. 
being subject to much disenssion, has 
at length been finally settled, by deci- 
aions, and by express legislation, What- 
eyer property is so completely under 
the cgnirol of the testatorthat he may, 
ive it away in specie during his 
e may also devise by Will Hence a 
inan may bequeath his separate, or his 
gelt-acquired . propert -and one who, by 
the extinction of co-parceners, holds all 
hig: property in seye , may devise 
it, even in Malabar and in Canara under 
Alyasantana Law, so:nh'to defeat the 
. claims of remote heirs. The rule is, 
however; not universal and though a 


lifetime, ' 


jnanager can dispose of a small portion. 


of: the ily. property in favour of the 
feviale members of the family by: gift 
inie® ritos, be cannot do sp by Will.” The 
Madras High Court in one case, acting on 
an obiter dictum, of the Privy Council has 
held that a disposition by Will of co-par- 
eenary property can be upheld, if the 


` 


consent of all the'co-parceners, "being: 


gdults has been obtained.” This deci. 


alon sounds, equitable enough; but it 


Beems very questionable whether. it is” 


logically defensible, because, as has been 
poynted out, the testator’s interest in 


the property was extinct at the moment . 


from which his Will speaks. -Iba correct- 
ness has been, questioned in a later 


"Madras case" And on page, 583, it is 


said .—“A member of an . undivided 


family cannot hequeath even, his own, 


share. of the joint property, because at 
the .moment of death, the nght by 


survivorship is at conflict with the right ` 


"n 


ix. devise... . 


In my.yiew, according to 


r 


the authority, already quoted, it seem 


to me thet a co-pareéner cannot make, 

a Will of his partes ‘share in a joint’ ~ 
er these cirum-, . 

stances, when he dies, he cannot be | 


Hindi family and, und 
ssid to be intestate.. Section 23 ende 
only with the administration of -thé 


estate of, an intestate person and, thére-, 


fore, I think the contention on this’ 
ground put forward on behalf of the: 
widow and the son is sound and thgt thu! 
Application under section 23 must fail. ', | 
` Tt is further pointed out that, accord- 
ing to & decision in Abhiram Dass y. 
Gopal Dass (2) the petitioner here, 
would have no locus standi at all On. 
page 48 the headnote reads as follqws :—, 


“A person not claiming any of the pray. ^t 


perty of the testator, bút disputing tha 
right of the testator to deal with certain 


‘property as his own, haa not, süch an} 


interest in the estate of the testator as, 
entitles "him to ,come"in end oppose the' 
grant of Probate" — ,. /, a 
On page 52, in thé judgment of the! 
Court; itis said: —" The action of such,.: 
erson ig rather that of one claiming ‘to’, 
ave an adverse intérest.”» | ^, — 
In this case, according td -Mr. Naidy 
the property is the property of,the joint 
Hindu family and he is not claiming 
therefore, any property. of the deceased 
but is disputing his right to deal with, his 
property as his'own. He.has not, there- 
fore; such an interest in the estate of 
the deceased as entitles him either to. 
oppose a grant of. Letterg . of - 
nistration to’ the alleged.son or Himself 
to ask'for Letters of Administration; `., 
Under these, circumstances, in my 
view, this application for grant of Letters | 
of Administration . must fail upon the 


4 


Admi- ` 


rehminary point. After the erent of 


'róbate to the other applicant he 
haye his proper remedy by suit °, * >» 


The application is accordingly dis- |: 


missed with costs, I allow Advocate'8 féé 
three gold, mohurs to the widow, who has 
been cited, and to' the alleged son, the’ 
applicant in Oivil Miscellaneous, No; 228 
of 1923. HN UE 
NE, > Application dismissed, 
` (8) 17 O, 48, 8 Ind (x B)BTL ^ 
- UD NE. 
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SAMINATHA ODAYAR V. THIBGARASWAMI, 


" MADRAS HIGH COURT; |' 
APPEAL AGAINST ÁPPHLLATH ORDER 5 103 
7 ; 4081922, | | j 

April 1, 1924. ' se 

Present;—Mr. Justice Odgers.’ — 7 
SAMINATHA ODAYARC-—PRTITIONRR ' 

. .7 ÁsBIGNEB No, 2—DnoREE-HOLDRB-— | 


T)! s. 


APPBLLANT E 
d i "Versus ^ 
THISGARASW AMI ODAYAR— 
.. DBPENDANT No. 1—RRSPONDBNT. ` 
Civil Procedure Code (Act V of 1908), s 48—Mort- 
gage decree for sale of properties and for recovery 
of balance person of mortgagor — xecttion of 


latter part of decree—Lamitation | 
kan a be d nd d ian b 

perties to sold and the to be.rea- 
from the other properties and person of the 
judgment-debtor, the period of 12 yearg, under 
on 48, Civil Procedure Code, for an execution 

of the latter of the déciee must be caléulat- 
ed from the esc nt n 


of the m decres 

- Khulna Lan Co. v Jna ra Nath Bose, ‘45 
Jnd Cas. 436, 22 O. W. N 145 (P. C), followed, : , 

Appeal against the decree of the Court 
of: the Subordinate Judge, Kumba- 
konam, in A. S. No. 25 of 153. preferred 
against'an order of the Oourt óf the 
District Munsif, Valingiman, in E.P. 
No. 516 of 1921, in O. 8 No 7 of 1903., .. 

Mr, R. Kuppusam: Iyer, for the Appel: 
lant. ` M E 


: spondent. . in a 
JUDGMENT.—The first point raised 

is one of res judicata. It is said , that 
as the District Munsif decided on 20th 
August 1018, that the petition to exéaute 


the decree personally against first -«de-^ 


fendant was not barred in the absence! 


of the first.defendant, that constitutes ` 


res judicata and the respondent is de- 
barred from raising the plea now that 
the execution application is out of time.' 
The reason given by the District Munsif 
for his decision is 
‘elapsed ‘since the hypotheca became ex- 
hausted; but the Privy Council’ deciaion 
in Khulna Loan Co. v, Jnanendra Nath 
Bose (1) clearly lays down that the 19 
years is to run from the date of the 


decree in the case of a, decree. of the 


kind in question where the mortgaged , 
Pe were first to be sold and the 


alance if any realised from the. other. 


properties and persons of the judgment- 
(1) 45 Ind Oas, 430;.83 O, W, N. 145 (P. Oe. 


^. INBIAN.QABES, 
‘Sntermhediate 
ath 
mortgaged «^ 


. and is covered by ‘the 
: pissed with costs, 


' Mr, E, Bashyam Iyengar, for the ‘Re.’ 


at 12 years had not. 
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jdebtbrg- Ai any rate the present applj- 

cation is'cledrly barred’ by- séction 48, 


Ciyil Procedure Code, and the section is 


‘held’ by the Privy Council decision to 
Apply to a; decree’ of this "kind. The 
step in 1911 which Was 
moreover dismissed and ‘again restored 
ih 1921 does not affect the question, 
‘Had the ‘present, application depended 
‘on’ the legality of the previous one, as 
ih, Lakshman Chetti v, Kuttyan Cheit 2 
there might ‘be something to be sai 
for the Pana but the present appli- 
‘cation’ falls within the’ mischief ‘of sec- 
tion 48, Oivil” Procedure Code, and the: 
ruling ‘of the Privy Council in “Khulng 
Loan Co, v. Jnanendra. Nath Bose (1) tis, 
in my opinion, applicable, 7 
"The second point is that the’ decree ig 
‘reality two decrees and that, thérefore, 
a new starting point for limitation 
begins after the hypotheca is exhausted. 
The’ point has alread been. dealt with - 
rivy Council deci- 
sion referred to. * | , 
The OM. 8, A must, therefore, be dis- 
Appeal dismissed, 


VN NSYS os 
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" RANGOON HIGH COURT. ` 

." Orvi, Revision No. 283 or 1998. 
(is February 25, 1994, 

ıı Present;—Mr. Justice Heald. |... 

THOMAS Á. CHAPPLE—Perrriongr, 


E. Y. MAMSA BROTHERS— 1 
(04... RESPONDENTS. | : 

^, Cavil , Procedure Code (Act V of 1908) s 116, 

O XXI,” 11 (9)—Revision—Discreto. exercised 
by lower Court—Interference—Credttor’ and debtor’ 
— Payment of debt—ilethod of Payment ^. 0 

The High ,Qour& does not usually mterfere^in 
révision m cases where there 18 a real exercise of, 
‘diseration ın the lower Court, but in rare cases 
intsiferences' are justified, : 

-It m the ‘intention of the law that -dabtors + 
should be compelled to.pay their Just debts but 
it'18 not reasonable to compel them to do s0 by 
means which will deprive them af their means 
of livelihood if there is available an alternative ' 
method of enforcing payment ‘which wall be | 
reasonably fair to the creditor eg. Payment by .;. 

ente, E ] M 
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OHAPPLH D. 'MAMBA'BROTHERE, 
Civil revision against the decree of the 
"Qourt'of'Gmall'Causes, Rangoon, in Oivil 
“Buit-No. 985 of'1923. 
JUDGMENT.—Respondent ‘sued 
petitioner.for a balance of rent and com- 
‘pensation for use and occupation of his 
qe and obtained a .decree for 
"Rs. 665 with Rs. 71-40 as costs. -In exe- 
.cution of that decree he attached ' the 
furniture and fittings of a “Commercial 
School which petitioner kept and by 
"which he earned ‘his living. 

“Petitioner applied ‘for an order for 
"payment of the decretal amount by - in- 
stalments of Rs. 50 a month. The-learned 
Judge ‘after hearing the ‘Advocates on 
‘both sides said that he saw:no reason for 
‘allowing payment by instalmenta and 
dismissed the application with costs. 

'P&titioner applied for a'review of ‘that 
order'on the ground that if the equip- 
ment of his school was sold he would lose 
his means of livelihood. The learned 
Judge‘said that-he saw no’ reason ior 
changing his mind. , ‘ 

Petitioner then applied to this ‘Court 


in revision'and asked for &tay .of execu-. 


tion His application for revision was 
admitted ‘for hearing and on his appli- 
cation for stay this Courtmade an interim 


* order ex parte for stay. of sale of the 


furniture and fittings of lus school on 
condition that Rs. 100 should be paid into 
Court before the 15th of December, 1923; 
and that thereafter Rs. 50 should be paid 
into.Court on-the 2nd. of each ‘month. ' 

In accordance with those orders Rs 100 
were paid into Court'on the 15th of De- 
cember, Rs 500n the 3rd of-January, and 
Rs. 100 on the 19th January, .so ‘that 
Rs. 250 out of the decreta] amount has 
been paid. 

The application for:stay. ‘was put down 
for hearing 1n this:Court on.the '11th -of 
January, 1924, but when the case was 
called on that date, petitioner.was absent 


. andchis application was dismissed for 


default. i 
-Petitioner then filed an affidavit saying 
that.he had no notice that .the hearing 
had been fixed for the 11th January, and 
that'his absence was due to-a mistake on 
_ ths part, of his-Advocate or-his clerk and 
on that affidavit this Court 
application for stay. 
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restored the , 


^ (1924. 


Both the applications for. revision and , 


‘the application for stay are before me to- 


day and I have heard the learned . Advo- 
cates on both sides. Péfitioner's learned . 
Advocate now states that owing to a 
change in his circumstances -heis now | 
able to pay instalments of Rs. 75.a month , 
instead of Rs. 50 : Es 

The Court does not usually interfere in 
revision in cases where there: is a real 
exercise of discrétion in ` the lower:/Court , 
butat seems to me that this is one of : 
those rare cases in which interference can 
‘be justified. ‘lt is-clearly the intention 
of thelaw.that.debtors should be, com- 
pelled to pay their just'debts, but it is 
not reasonable to compel them to do'.80 
‘by means which will deprive ‘them ‘of 
‘their means of livelihood if there is avail- 
‘able an alternative'method ‘of enforcing 
payment which will be reasonably fair 
tothe creditor -There is ‘no sense -in 
killing the goose' which lays- the golden 
ege. Petitioner now. -owes respondent: 
about Rs. 500 which-respondent is extitl- : 
ed'to recover assoon as possible. But 
‘the Court Has 'a discretion’ to allow: pay- 
ment by instalments and I am of opinion 
that.in this case ‘it.should ‘do so 

J, therefore, direct under the provisions 
_of:0,-XX,7.-11.(2) that the amount stand- 
ing in respect of the decree in Civil ‘Re- 
gulariSuit'No 16857-of 1923 of the Court 
of Small:Causes ba-paid by instalments of 
Rs. 100, :such ‘mstalments to ‘be paid 
within ‘the firat:seven days of each month 
Beg inng trom "March 1924 , 

‘Theattachment will be removed :and 
thezparties'will:bear their own costs in 
this Court'and on petitioner's application . 
to be ‘allowed to pay ‘by instalments 


The:order:for costs. on ‘his'application for 
review will:stand. 3 
: -8, D, ‘Order-accordyngly, | 
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BHARAT OHANDRA V. HABI KRISHNA, , -7 


‘ CALCUTTA'HIGH COURT: . 
APPEAL From APpELLATH-DRORBH-NO. 785° 
É or 1922; -i i 
: May 19,1924. ' Bos sk 
* Present:—Justice Bir William Ewait ". 
' Greaves, Kr; ande Mr: Justice . , 
Chakravarti:: tlg 
, BHARAT CHANDRA. DHUPI—DEFEND- . 
ANT—À PPBLLANT a. 
; : versus’ ee, 
HARI KRISHNA PATARI—PLAINTIFF 
' AND ANOTHER —PRINOIPAL-DEFBNDANT— 
- RESPONDENTS. J 
Bengal Tenancy Aet-(VIII of 1885), s .158—Sutt 


for rent—Second a 4 
of the Bengal Tenancy Act a 
second appeal does not le when no question as to 
the amount of rent 18 either raised or decided in 
a sut for rent, where the value ia below 100 rupees . 
Sudhanya Santra v Basanta Kumar Strkar; 04 
Ind “Can 733,19 O 538, 26'O W."N 96; 34 O. 
L J 579; (1922) A I Ry (O) 417, distinguished. 


` Appeal against the décree of the District, 
Judge, Noakhali,.dated the.22nd-Decem- 
ber 1921, reversing that of the Munsif, 
Additional Court at Lakhipur, dated. ‘the 
12th of September 1919. : 
Babu Bhagirath: Chandra Das, for. the 
Appellant. . ` - 
Babu Ramesh Chandra Sen. (with him 
Babu. Bankim Chandra. Banerjee), for the 
Respondents. : ` 


, JUDGMENT. ` 
Greaves, J.—This: is-‘an appeal by 
the defendant’ against'a decision ofthe 
District’ Judge of Noakhali reversing a 
decision of the Munsif; The’ suit but of 
which: this appeal arises was brought 
to. recover rent from the defendant., 
suit was valued at Rs. 79-13 annas.. 
A preliminary objection was taken: be- 
fore:us that having regard ‘to- the: pro- 
visions of. section 153 of the Ben 
Tenancy : Act no'appeallies as the value. 
is.-below .Rs; 100' It was urged before | 
usi-on behalf of the appellant that the 
preliminary objection-is not"well' founded 
and! we have..bean. referred :to- the:case: 
of Sudhanya Santra v. Basanta- Kumar 
Sirkar'(1) as an answer to the- ‘prelimi. 
nary: objection. ' It seems- to`'us-that the 
case does not help the appellant.’ Sec- 
tion 158' ie clearly a bar to^the present 
appeal unless it can- be ‘shown: that w. 
question arose im the suit asto the 


pm 


he . 
^ which are unusual. 


. stituted, 
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amiount'of rent. We cannot find that 
this was so, for a reference to the issues 
raised: in- thé First Oourt shows that 
the only: issues' raised- were (1) whether 
the suits were bad for defects of parties. 
and: (2)‘ whether certain pleas.of pay- 
ments -were true; Consequently there 
was. no question raised as to the amount 
of‘rent ag. was raised in the decision'in 
Sudhanya: Santra;v; Basanta Kumar. Sır- 
kar (1) nor was such a question decided in 


the suit. 


In:the circumstances- the preliminary ` . 


objection “must prevail and' the appeal 
fails and must be e with costs. . 
* Obakpavartl, J:—I agree: ri 
N. H. *' Appeal dismissed, ^ 
(1) 64 Ind: Cas. 723, 49 O. 538; 


) 
s 
aoc Ey D 


^. RANGOON HIGH.COURT:. 
' Seconp-Orvin APPHAL.NO, 105 or 1923, : 
. . March 21, 1924. : 
Present:—Mr.. Justice.Lentaigne and; : 
vig . Mr. Justice Carr: ' 
MG.:SAN OHEIN—APPBLLANT. .. * 


] ; versus, ee: 
‘Ma DAUNG U AND- OTHBR8.—RESPOND-* 
1. Mortgage—Forfeiture .clause—Adverss possession 
by mortgagee—5int for redemption n 
A mortgagee’s possession under the, clause,, “it 


"interest 18-nott paid-in’ any-year’ ‘the mortgagee 


shall take over the'land as owner" 18 as owner 
and adverse«to the mortgagor and 3f 16, exceeds 19 
years, it, bars a. suit for redemption: y 


Second-appeal against the decree of, the 
Divisional Court, Myaunmya, in O A’ 
No.144. of 1992; 

Mr. ‘Burjorjee, for the Appellant. 

Mr.: Hay, for the Respondents PE 
'JUDGMENT:-—This' suit. arises ont 
ofa registered Mice decd the terms of ' 

is. deed, Exhibit 1, 
was eed on” the” 7th’ September 
1305, ‘The..mortgagors were, the plaint- 
iffs, San: Clein and one Maung Po Gyi, 
deceased: , "The mortgagee was Mg. 
The, Byaw,' original defendant, who 
died after: fling is. written ‘statement, 
after. which his representatives were sub- 


N 
. 


90  O WE N. 
:96; 340. L570, (1823) A L R. (O) 417 *. ; 


1830 ` 
: The deed expressly says that the 
“mortgage “was one with ,possession. 
But there is further provision for 
payment of interest at 9j percent, per 
mengsem, é 3 tem ibid 

lt'is agreed that the interest shall 
be paid annually and ‘there is a clause 
providing that if interest is. not paid 
‘ın any, year the nore ee shall take over 
“the Jand as owner ating is said about 
the usufruct. i 
' The plaint alleges that Po Oyi was 
& piior mortgagee who was paid of 
out of the money borrowed. on this. 


mort, and that he joined in executing 
the deed because the land was assessed in 
his name. g A 


. The written statement alleges that 
pantit was not the owner of the, 
and, 


previously sold it to - 


havin 
Po Gyi, and that he joindin executing 
the deed because the land was assessed 
in his name. ] . 

A map ofthe land for the year 1904-05 
is on the file. This- &hows Po’ Gyi's 
name as owner with the plaintiff San 
Chein as tenant. It certainly supports 
the plaintiffs version. . ; 

"The prifcipal defence was that the 

*defendant had taken over the land as 
owner in 1906 and -that since then he 
had: been: in adverse possession. ..  . 

The plaintiff worked the -land for the 
first year after -the mortgage and. paid. 
rent, Thereafter he never worked it 
again and admittedly has paid no interest 
since then. 4 R 
* Both the lower Courts have found 
that the defendant took over the land ås, 
owner under the forfeiture clause. They 


` held that section 60 of the Transfer of’ 


Property Act was not then in force, that 
clause was effective. The rulings cited 
by them support this view: but they 
have been overruled by a’ Bench of 
this Court in a later case Ma Mim Byu, 
v. Maung Chit Po (1) and the Bench de- 
cision is binding on us. LE. x 

But I do" not think that ‘the 
question whether the forfeiture clause 


' "was "effective or wot: is important 
have . 


in this case, ' On the facts’ 
no doubt: that ‘it was in fact’ en; 
“3078 Ind. Cas. 885; 1-B.-410; (1994), A-T. R-.(RJ. 


soin, 
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‘forced , in“ 1906 and that ever since | 
then Tha Byaw has, been. holding 
the land’ as owner "and. that the 
laintiff was fully aware of this. 
lia Byaw has thus been in adverse pos- 
session as owner, and not as mortgagee, 
‘for over twelve years, i - 
In my view the plaintiff's suit was time | 
barred. s 
I would, therefore, dismiss this appeal,. 


with coats. ; ‘ 
.8. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Orvit Rura No. 30 or 1924. ; 
May 22, 1924, 
^ — Present: —Mr. Justice Mukerji. 
- NANA MIA—DEFENDANt—PETITIONER * 


. ' ‘versus 

-' MANU MIA—PrAINTIFP—OPFPOSITE 
PARTY. 

1 Usurious Loans Act (X of 1919), s S~—Court, : 


duty of. 

.Under section 3 of the Usurious Loans Act & 
duty is cast upon the Court in casek to which the 
Statute applies, to apply its mind to its provisions 
even in a suit ikan] a rte and .to take up the 
question of its own motion, where 1k has not been 
raised by the defence." 


Rule against an orderof the Court of 
the Bub-Judge, Noakhali, exercising the 
owers of a Court of Small Causes, in 
. O: C. Buit No. 382 of 1928. 
. Babu Jitendra Coomer Sen’ Gupta, -for 
‘the Petitioner. . f 
“ Babu Ramendra Chunder Ray, for 


the 
Opposite Party. su 

- JUDGMENT.—Plaintiff sued. upon 
a khata-for recovery of Rs. 294 made up 
of principal Rs. 100 and interest at 
the rate of-6} per cent. per mensem, De. 
fendant repudiated the execution of the 


khata entry and denied the loan:. NONU 


The entry in the khata shows a stipula- 
tion to pay interest at 64 per cent, without 
mentioning whether it was per mensem, 
or per annum.; , Defendant, in , several, 
places, in his written statement adverted, 
4o the plaintiff's allegation in the plaint 
Stha stipulated rate of Interest being, 
pere month: but - did net controvertit 
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‘specfically or plead -its - excéssive or 
unconscionable character, ‘beyond , deny- 
ing the transaction in toto. Paragraph 5. 
of the written statement, however, when . 
translated runs thus, “The stipulation 
mentioned in the plaint is illegal and no, 
‘claim for interest is sustainable on ‘the 
basis of the same .It is exceedingly im- 
probable and unnatural to borrow money 
at therate of 64 cent. per mensem 


for.the purposes of business; and ifsuch ... 


a transaction ever took place it is humanly. 
improbable that the debt should have- 
béen left unpaid or unrealised for such , 
along time. Besides interest at the rate 
claimed is penal and unconscionable”. 
‘Whether by this statement the defendant 
invited the Court to adjudicate on the 
question as to the character of the ‘in- 
‘terest or he merely pleaded it as show-:, 
ing the improbability of the transaction. 
‘is not. very clear. From the Summons 
- book all that appears is that only one 
witness for the plaintiff stated and that 
in’ cross-examination that: the rate of 
interest stipulated was 6} per cent, per 
' mensem. ' ` 
The Court has disbelieved the, defence 
and decreed the plaintiff's suit in full. 
Defendant complains that he had seven 


‘witnesses in attendance, and that he had.’ | 


tendered seven witnesses to prove, his case 
inéluding the  unreasonableness and 
nature of the interest claimed, 
“but the, learned Judge ‘closed thé case 
upon examination of only three witnesses’ 
on the petitioner's side." I.quote this 
from the affidavit filed in support of the 
petition of motion; To this allegation ' 
there is no reply on the other side. 
"The statement however is not. quite clear, 
whether the examination of the remain- 
ing witnesses was in fact refused by 
tae Oourt or whether it was given up 
in consequence of some discussion that 
may have transpired; the insinuation is 
, there was à refusal. Ne f 
At one Stogo in the hearing of this 
Rule I was inclined to take the view that ' 
‘dpon the denial of the whole transac- 
‘tion ‘by the defendant and upon the 
fact that no real attempt. was made to 
‘prove ‘that if the transaction. did at all - 
takeplace, the rate'of interest was other-. - 
‘wise-than-what was «claimed. and upon. 


^ 
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tho vagueness of the statement referred 
to above the Rule ghould be discharged. 
On'& further consideration I have come 
to the opinion that it would not bé right 
to doso., ., ` l 

The Usurious Loans Act, 1818, applies 
to the transaction Section 3 (1) of that 
Act provides that notwithstanding any- 
thing in the Usury Law Repeal Act, 1655, 
wheie in any suit to which the Act 
applies, whether heard ex parte or other- 
wiso the Court has reason to belieye that 
tbe interest is' excessive aid that the 
transaction was, as “between the parties 
substantially unfair, and the 
Court may exeréise all or any of the 
powers, which are mentioned in ‘the 
various clauses therein. The proviso to 
sub-section (1): need not be referred to-as 
it has no bearing on the present case. 
Sub-section (2) is important. It lays 
down certain principles for determining 
whether the interest is excessive and - 
whether the traneaction was as between 
the parties substantially unfair. The Ex- 
planation to clause en of sub-section 
(2)'is also important. It says that in- 
terest may of itself be sufficient evidence 
that a transaction was substamtially un- 
fair. The other sub-sectións need nof ba: 
referred to. ' i 7 , 

Upon the; plain “words of the Statute 


.a duty is cast upon the Cotirt, in casés to 


which the Statute 


j tatute thay, be applicable’ to 
apply its mind to bU ViSOR 


its provi d even in 

e expiession ' 
* Has reason to believe" clearly dientes 
that the intention of ihe Legislature was 
to enable the Court to take up the Ques- 
tion, of ils own motion, whether it bas 
been raised by the defence or not. ‘lhe 
section is founded tipon section 1 of ihe ° 
English Money Lerider's Act. In Samuel 
v. Newbold (1) Loid Macnaghten ‘obsery- 


‘ed: "what an intolerable strain would 


be thiown upon inferior 


Courts, ui i- 
liar with. the doctrines eios 


and the practice 
| of Equity, if they were 
tivileged or condemned to: listen “to 
e emacs and venerable’ pjece- 
dents. before deciding a question . that 
any man of common sense is'just ag 
capable of deciding as the most learnad ' 
AL A. O. 461; 76L,.J. Ch. 703: 

oT RT O Gi 
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Jüdge.in thie land, provided he is not 
hampered by authorities, which require 
no little training to discriminate and 
appreciate at their true’ value”. This 
Observation appears to have been borne 
in mind in the Usurious Loans Aot, 
'1918.' While keeping in view the prin- 
ciple of the English-Act it has ren eréd 
‘the application of the principle much 
‘simpler by substituting the words “sub- 
stantially unfair" for the words “harsh 
and unconscionable” and instead of re- 
ferring, the Oourt to considerations of 


Rene pu of ‘equity has laid: 


down, certain practical tests for its 
guidance. The Act, therefore, will relieve 
the  Oourte from e, necessity of 
‘going into elaborate. and often very 
‘intricate questions’ which arise under 
‘sections 16 and 19A of the Indian 
‘@ontract Act. Once a proper case pre- 
sents itself the rules of evidence dis- 
“entitling, a party ftom varying the terms 
df a written agreement by evidence of 
"& parol agreement inconsistent therewith 
‘are suspended, the rules prohibiting the 
‘setting’ up of inconsistent defences cease 
(o have gperation and the Comt can, 
nay ougli to, go behind the written 
‘document, find out the real nature of that 
transaction by admitting evidence relat- 
‘ing thereto and do juBtice to the cause. 

) "Tt is obvious that 75 per cent per 
‘annum is a high rete of interest it is, 
‘at’ any rate, more than the ordinary. 
‘The plain duty of the.Court in such a 
case is.to apply its mind to consider 
‘whether it is excessive and then, if neces- 
'Bary, to apply the provisions’ of the Aet, 
which it does appear to have done. - 

IT accordingly set aside the decree of 
the learned Munsif and send, back the 
‘case to him to admit relevant evidence 
‘for the purpose of considering the pro- 
visions of the Act and'dispase of the suit 
"n'&ccordance with law. lam of opinion 
thatthe dishonest defence set up by the 
'defendant led the Court astray I accord- 
‘ingly make no order ps to costs in this 


Rule: < 
MMB. 7 Case remitted. 
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OUDH JUDICIAL COMMIS- ." , 
SIONER'S COURT. a 
<, Freer Orvis APPRAL No. 25 or 1923.:’- 
- August 6, 1924. 
Present.—Mr. Kendall, A. J. O., and:- 
; Mr. Pullan, A. J. C. "aT 
Musammat RAJ KUNWARI AND OTHERS: 
—PLAINTIFES—À PPELLANTS 


verstus- A 
Musammat Rant MAHARAJ KUNWAR 


KUNWARI—DEFBNDANT—RESPONDENT.," 
„Benamı transaction—Presumption of- advance- 
ment—Oriterton- ' of proof—Trusts. Act 
(II oft, 1882), CAN Liban Law—Widow, decree 


favou of. a wife, or a son, there, will, not in 
dealing with Indians be the same presumption of 
advancement ag there would, be in the» came of 
lish people [p 838;coL 1 RUE 
e:onteiion in-theee -cases-in' Indiá is to con- 
pax iont what, source the money comes with 
whi e, pe hase-mousy 18 paid, Buk the 
source of ‘the. purchase-money is to- be the 
eilteríon in, the absence of all other relevant 
circumstances [p 836,cols-1 &2] a7 
„Bilas Kunwar v Desraj Ranpt Singh, 40; Ind. 
Cas 200, 37, A 557, 190. W N. 1207, 9M. L J., 
335,2 L W 830, 18M L T 248, 13A L J. 991; 
17 Bom. L R 1006,22 O 1. J 516, (1915) M. W. 
N-757; A2'I A. 202: (P.O) and:Bar' Motiwahoo v. 
Purshotam Dayal, B 306, 6 ‘Bom. L-R. 975, 


relied upon. , , 

The burden of proving that a transaction was 
a benamt one is on ‘asseitor; even, a ‘alight 
UM of bru to P E it was a: sham 
transaction i oœ- for, ‘the, purpose `; Such: 
Papen however cannot be considered as nothing 
an person who 1mpugns its apparent character 
must show something or’ other to PASANGAN that it 18 
a benamı o1 sham-transaction [p. 837, cols-1'& 2.] 

Muhammad Mahbub. Alı Khan v. Bharat Indu, 


53 Ind. Cas 54 at p. 56; 23 O W.N 321; Ho 
MW ON 507 Gi) end Uman Parshad v Gand-: 
- harp Singh, 19-0 ,14 I-A 127, 5 Bar. -P O Jt. 


s P: O No 98, li*Ind 


pon < 

That o large portion, of the consideration money : 
was paiü-by a husband-for the-pürchase ‘af "pro- 
perty in the name .of'his wife does-not. relieve 
those, w! the- transaction to be a benami 
one, from’ proving, it to'be-go. This burden is 
greatly ,enhanced if a great length’ of time’ has 

Wi since the transnchon impugned/ [p. 887, 
Co. i 


Lire ai pea e i om 
b. O No.98, 11:Ind Jor 474; 7 lad. Deo. (&c&) 
599 (P O) and AMidnapur Zemiwdori Co. v. 
Naresh Nc dn Roy, 64 Ind. Oas 231,548 0.460 - 
"p. 188, 14.L. W 265, 30 M. L T. 279, (1922). A, 
LR: (P. O), 241; 48 T. A. 49 (P. O), relied upon, ` 

' Tn deciding- whether a eale in execution of- 
decree against & widow would bind the revere 
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stoners, the Court, ahould look beyond the decree 
to the form of the sut or ibly even to tha 
terms of the document on which’ the olam for the 
decree was based [Pẹ839, col. 1.] 

If the form of the suit is a claim based ona 
mortgage-deed, the widow in defending such a 
suit 18 acting in defenco of the estate and on 
behalf of the reverminers, whereas if the form 
of the suit 18 a claim on a personal bond ahe can 
not be held to bs acting on behalf of the 1ever- 


eioners P 839, ol 1], ; 
J tshore v Jotendra Mohun Tagore, 10 C, 


985, 11 L A 66, 8Ind Jur 455,4 Bau PO J." 


553, 5 Ind Dec" 
Avudaiyammal, 
Marud. 
(1910) 
320 


X 8) 057 (P C), Bubbammal v 
M 3 and Veerabadra Atyar v, 
a Nachiar, 8 Ind Cas 1072, 34 M. 188; 
W.N 709, 9 M L T 235,21M L J, 

» to ' ' 

A widow's porsonal bond even for legal’ neces- 
sity oas not bind her husband's property [p 830, 
00. 


u v Fawaz'Ah Khan, 30'A 304, 5A LJ, 
W N (1908) 173, 1elied upon. 


K 
307, A 
The recitals in a bond executed by a widow 


that gh» had borrowed money dor. paying the , 
ams 


dopte ot har deceased ene cannot by 

ves relied upon for the ru. provime 
tha Peons of fact which ‘they contain [p 810, 
col ion : : 


Nanda Lal Dhur Buwas v Jagat Kishore 
Acharjya, 30 Ind Cas. 420, 41 O 186 at p 106, 20 
ML 7.33, 31M L J 563, (1010) 2 W Noe 


.338,4 L W 458; 18 Bom L R 808, 14A L ‘J, 
1103,24 O.L J 487, 1P L WI, 91 O W N 
255; 10 Bur. L T 177, 43 L A, 249 (P. O), relied 


upon. 2 

PA pesi against a decree of the Sub- 
J nudge, Gonda, dated the 14th February 
1923, 

Messrs, A.P. Sen, H. K. Ghose, M. 
H,.Qidwai and Girja Sankar, for the 
Appellants. LM 
l Mr Bisheshwar Nath Srivastava, for 
the Respondents, : 


JUDGMENT.—The plaintiffs ín 
this suit are the daughters of Babu Kunj 
Behari Singh and Thakurain Durga Dei, 
and they sued for posseasion of the entire 
village Kharawan, Pargana Nawabganj 
in Gonda District from: Musammat Rant 
Maharaj Kunwar, and subsequently from 
the latter's heirs.: Musammat Rani 
Maharaj Kunwar had bought the village 
at ao auction: sale on March 20, 1894. 
On that occasion the property was sold 
to her and to Bala Prasad jointly ‘but 
Bala Prasad subsequently sold her half 
to the lady, who thus became the owner 
ofthe whole property. The judgment- 
debtor in the decree in execution of. 
which ‘the property. was sold. was 


Thakurain Durga Dei,.and the suit of the 
Dad . 58 
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laintiffs-appellants—her daughters—was 
paced on' the -allegation that she was not 
the owner.of the whole proprietary rights 
in the village, but. only of a widow's 
limited right, having succeeded to it as 
heir of her deceased husband Babu Kunj 
Behan Singh who died in 1886. The, deter- 
mination of this question, again, depends 
on, whether. Thakurain Durga Dei, who 
had become the ogtensible owners of the 
village in 1882, in circumstances which 
will be described more fully later on, 
was only abenamadar on behalf of her 
husband. „The learned ' Subordinate 
Judge decided that, Durga Dei was nota 
benamidar, but the real and absolute 
owner of the property, and that the. re- 
versioners,.t.¢, the plaintifis-appellants, 
are, bound by the auction sale in which 
Durga Dei's nghte had passed ta Musam- 
mat Rani.Maharej Kunwar and Bala 
Prasad and subsequently to the. former 
alone. He, therefore, dismissed the jsuit 
and the plaintiffs have now appealed to 
this Court. - , A NE 

Jt will be necessary first to consider 
the circumstances in which ,the- village 
in suit passed into the ownership of 
Durga Dei, for it is admitted by Mr. Ben 
qn behalf of the appellant that if this 
transaction was notia benam, one the 
appeal must fail. The.property used to 
belong to Musammat Mirza Khanam, and 
had been, attached. and put up for sale in, 
execution of a decree. against her  Be- 
fore the auction sale, however, it was 
transferred by private sale by means of & 
sale-deed executed on July 17th 1882 by' 
Musammat Mirzai Khanam in favour of 
Thakurain Durga Dei. In this deed the 
village in suit together with ,two othera 
in the ‘Gonda District are conveyed 
to the vendee for Rs. 33,000, and the 
vendor states: that she has .put the 
yendee in possession of-the aforesaid’ 
villages and has received from hey, 
the vendee, the entire consideration | 
money by obtaining from: her a | 
trust deed: and ‘the receipts evidencin 
pavment, The ttust deed dated I't 
July 1882 recites that Thakurain Du ga 
Dei had received’ as a deposit frym 
Musammat Mirzai Khanam by: way of 
trust mouey Rs, 31,000 of which Rs. 5,130 
were deposited in. the . Government 
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Trêasury on July 18th towards the decree 
of. Janki Das, and that the balance was 
to be paid towards the other debts found 
due from’ Muzai Khanam in respeét 


- of Kharua estate, etc. 


* 


_btage 


` The appellants’ first task has been to 


show that all the arrangements for this 


' pale in favour of Durga Dei had been 


made by her husband Kunj Behari 
Singh, and that the consideration 
money had been paid by the latter and 
not by Durga Dei. The oral evidence on 
the point has been discarded by the 
Üourt below as worthless, There is, how- 
ever & certain amount of documentary 


evidence which throws some light on the , 


way in which the negotiations wero con- 
ducted. It has been pointed out that on 
19th May, 1882, Kunj Behari had opened 
negotiations with Mirzai Khanam regard- 
ing the sale of some of the latter's pro- 

erty, and in fact made an application 

or the postponement of the auction sale, 
‘alleging that he had arranged with the 


judgment-debtor to purchase several. 


villages of her, including the one in suit, 
for Rs. 50,000 and was ready to deposit 
Rs. 5,000 as earnest money. This parti- 
cular, tragsaction seems to have fallen- 
through, but the evidence is relied on by 
the appellants in order to show that at that 

kunj Behari intended to purchase 
the property himself. On July 17th an 
application was made by ‘the judgment- 
debtor through her agent to the effect 
that she had sold three villages including 
the one in suit to Kunj Behar: Singh 
and deposited asum of Rs, 4,275 Ac- 


* eompanying this document is a general 


power-of-attorney executed by the judg- 
ment-debtor in favour of her agent, re- 
citing that she appoints him heragent in 
éffecting mutation of names in regard to 
these villages in favour of Kunj Behari. 
Next we find that on August 3rd, the 
decree-holde: in the proceedings against 
Musammat Mirzai Khanam certified pay- 
ment of Rs 27,181 in two items, namely, 
Rs. 22,051 by transfer receipt of Gonda 


District, and Rs. 5,180 by cheque from. 


the Judge, Fyzabad. Up to the date of 
the sale-deed July 17th, therefore, the 
name of Thakursin Durga Dei does not 

ppear in these documents, and on the 
yery day on which the deed was exeouted 
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in favour of Durga’ Dei by Mirzai*, 
Khanam ‘herself, we find that the agent ' 
of the latter made an application in; the., ' 
Gourt of the Judge executing the decree ' 
to the effect that the villages had been 
sold, not to Durga Dei, but to Kun 
Behari Singh, and depositing a sum of. 
Rs. 4,275 which purported to be part of 
the consideration money received from 
Kunj Behari Singh. Later on, on 
August 21st we find that Kunj Behari 
Singh boriowed a sum of Rs. 9,500 
on a mortgage-deed wherein he states 
that he has purchased the property 
in suit from Mirzai Khanam, and 
that he has to pay up certain liens with’ 
which that property 1s encumbered,’ 
He makes no reference in this mortgage 
deed to his wife, a fact which may be 
explained-on behalf of the respondents 
by the arguments that Kunj Behari was 
mortgaging his own property, and that 
the mortgagees had nothing to do either. 
with the lady or with the property which 
had been conveyed to her. On August 
19th, Kunj Behari borrowed Rs. 5,000. 
trom Itraji Muari to pay off the mort- 
gage on these three villages, which he 
says he had bought, without mentioning 
his wife On September 15th, Kunj 
Benari borrowed 5,000 from Mata’ 
Prasad specifically for the. balance of the 
consideration money for the leases and 
mortgage-deeds relating to the village 
Karna, etc, but in this deed he clearly 
stated that itis his wife Durga Dei who 
owned the money, and that it was she 
who had purchased the villeges. It is 
only, in the last of these deeds, there- 
fore, that he suggests that Durga Der had 
bought the villages and that the mort- 
gage debt is due from her These docu- 
ments are relied on by the appellants to 
prove that the consideration money for 
the villages in suit was paid by Kunj. 
Behari and not by his wife and that he 
had to borrow money in order to raise 
the necessary sum It is argued that he 
would not have been likely to borrow 
money for such a purpose unless he 
wanted the property for hi On the. 
other band it is shown that Durga Dei's 
name is entered as the vendee in the 


-sale-deed, and that although there is no 


mention of her name in the proceedingg 


ev 
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-previaus-to'the date of the sale-deed: on 
the 17th July, there is a distinct recital 
by Kunj Behari Singh in the mortgage- 
deed of September 15th, that the pro- 
perty was purchased by his wife and 
that she still owes part of the money due 
on the leases and mortgage-deeds. In 
this connection it is interesting to note 
that on July 11th Durga Dei succeeded 
to the ownership of a village in Gonda 
District in the same Tahsil as the pro- 
perty in dispute though .in a ‘different 
pargana, and there it is at least a plau- 
sible theory that Kun) Behari had 
originally intended to purchase the -pro- 
perty for himself but had afterwards 
decided to convey it to his wife in order 
that she might have a compact property 
in the Gonda District He himself was 


a resident of Basti District and most, so` 


far as are aware, all of his property. was 
there. The appellants have attempted to 
show that the whole of the consideration 
money- was paid by Kunj Behari, and 


the lower Court has, come to the con- 


clusion that he did pay the consideration 
money, though with the intention of 
making his wife the absolute owner of 
the property. The learned Judge was 
influenced’ by the consideration that 
Durga Dei was not in a position to pur- 
chase property worth Rs. 33,000.0n the 
17th July-1882. We must, however, take 
into consideration two qualifying cireum- 
stances In the first place these various 
sums which are alleged to have been 
borrowed by Kunj Behari and paid either 
to the vendee or to the mortgages do not 
&mount to much more than half of 
Rs. 33,000, In the second place although 
Durga Dei is not shown to have owned 
any other landed property except the 
small one in which she succeeded in 
July 1882, yet there is a possibility that 
she owned moveable property and cash 
in her own right, and that she may at 
any rate have contributed to the sale 
price, » DE E 

. Later on it is pointed out that in 1885 
Durga Dei and Kunj Behari together 
with & third person named Buraj Bali 
' executed a joint ‘deed which is called a 
hypothecation bond in favour of Kelig 
Ram for ‘Rs 15,000. The properties 
mortgaged, consisted ‘of the three 
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villages in , Gonda ‘District which "ere 
purchased: in the deed of 1882, This is 
a curious deed, for the three. parties 
, executing it refer to themselves ag owing 
and possessing the villages. Suraj Bali 
so far as we know had nothing whatever 
to do with! these villages, and there is 
nothing to show that Kunj Behari and 
Durga Dei were jomt owners of them 
In 1886 Kunj Behari died, and later on , 
Durga Dei mortgaged various ‘parts of 
the property'in suit to different people. 
The „evidence. as to any transfer she 
made after Kunj Behari's death, however, 
is clearly of. less importance than the 
transactions into which- she entered 
during his lifetime, for it is quite probable 
that she would have. been able to ob- 
‘tain money on the security: of property 
of which she, was the ostensible -owner - 
even if her, legal right in such property 
was only the limited estate ofa widow. 
The village in suit was finally sold as 
mentioned above in execution of the 
decree obtained eby Salig Ram, on the 
“basis of the bond of 1885 
It has been advisable to recount sat 
some length the circumstances surround» ` 
ing the purchase of the property in 
sult by or on behalf of Durga Dei, 4 
in view of the appellants’ contention 
that the whole of the consideration 
money was ‘paid by Kunj Behari, and 


that the transaction was a benami one. - 


The property was conveyed to Durga Del 
in 1882, mutation was: effected in, her 
name and she remained in possession, 
nominally &t any rate until Kunj Behari's 
death in 1886, and thereafter either as 
fnll owner or as her, husband's heir 
until the proper was sold in the 
auction sale of 18904 Owing to the 
long period, that has elapsed since 
Durga Dei. acquired her titlé the evi. 
dence is scanty, and it must be ad- 
mitted thet the plaintiffs are largely 
responsible for this, for delaying’ 
matters so long-'before bringing them 
into Court. It is afair statement that 
they had no locus standi until .Kunj 
Behari’s death ‘in 1886.- It is et 
that they' had no reason-to, sue for a 
declaration after that date -because they 
imagined, that- Durga Dei. was only 
- enjoying the interest: of '& widow in tha 


and others. ` 
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“préperty.. "Even this argument, However, 
fails to hold good from the date that 
the auction-purchasera obtained posses- 
sion of the property in 1894 It is evi- 
dent that the reversioners have delayed 
matters till the last possible moment. 
. It is worthy of notice that the second 
laintiff-uppellant is the wife of Sarju 
rasad: wno is the son of Suraj Bali. 
The latter- was evidently thoroughly 
familiar with all the circumstances of 
thesa transfers. He joined Kunj Behari 
and Durga Devi in 1885 in executing 
that curious hypothecation' bond and hé 
was actually made a party to the suit 
brought by Sahg Ram in 1890 on the 
basis of that bond. For some reason or 
-other however, he disappeared from the 
part of the judgment-debtor in the exe- 
cution proceedings, but later we find 
him taking an active part in the same 
execution proceedings as the agent of 
‘Bala Prasad (his son) who had also ob- 
tained a decree against Durga Dei; which 
appears to have been-executed jointly 
with Salig Rams. It was Suraj Bali 
* who bid at the auction sale on behalf 
ofthe decree-holder Bala Prasad, who 
pir with Musammat Rani Maharaj 
. Kunwar, respondent, finally brought 
the property. It 18 impossible to be- 
lieve, therefore, that he was not in a 
good position to advise his son’s wife 
‘as to the proper time for, filing a claim 
in Oourt. ae 
r The case-law in ‘regard: to benamt 
transactions las been quoted in this 
Court at some length, but it is not 
necessary for us here to do -more than 
notice the: main principles which ac- 
cording to our julgmentare to guide 
. u43 in the decision of this case. It is 
universally accnowledged thst benami 
transactions are by no means ‘uousual 
in India, that where a transfer has been 
made ostensibly in favour of & wife or 
- “gon, there will not in dealing with 
Indians bs the same presumption of ad- 
vancement as there would be in the 
cha» of English people. It was laid 
down by their Lordships of the: Privy 
Council so longago as 1851 that the 
enterion. in these cases in India is to 
consider from what source the money 
comes with which the purchase-money 
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"^nod 
ispaid. A more recent decision of'the- 
Privy Oouneil on the precise point be- 
fore us is tht quoted Bilas Kunwar 
v. Desraj Ranjit Singh (1) in which the 


above passage is quoted, but with the | 


important qualification that’ the source 
of the purchase-money is to -be the 
criterion “in the absence of all other 
relevant circumstances”. This latter 
decision has been ‘relied’ on by the ap- 
pellants not only on account of thé 
principle laid down, but of the circum- 


stances of the case there decided which , 


correspond with the present ones 
In that case the talugdar had pur- 
chased a house with his own money in 
the name of his mistress, and he had 
registered the deed also in her name. 
Their Lordships nevertheless held that 
the transaction: was a benami one, 
and they considered: the facts that 
the house was useless to the mistress 
for any personal use and was wholly 
inappropriate as a provision for her, 
and that there was no evidence of 
&n intention to give the house to her, 
beyond the fact of the registration in 
her name. “In the present case, how- 
ever, there are reasons for believing 
that the: transfer to Durga Dei of this 
property was particularly appropriate, 
as she had other property in'the same 
District, and Kunj- Behari has not only 
referred to her as the owner of the 
property in the sale-deed itself but 
in other documents No direct reference 
has been made 1n Bilas Kunwar v. Desraj 
Ranjit Singh (1) to section 82 of the Indian 
Trusts Act, which is subsequent to the 
Privy Oouncil ruling of 1854, but it 
has probably influenced the decision! 
“Where property is transferred to one 
person for a consideration paid or 
provided by another person, and it ap- 
pears that such persons did not. intend to 
y or provide such considération for the 
enefit of the transferee, the transferee 
must hold the property for the benefit 
of the person paying. or providing the 
consideration." i 


) 30 Ind. Cas. 200, 37 A. 5357; 19 C. W. N. 
1207, 99 M. L. J. 335, 2 L. W. 830, 1 T, 
17 Bom. L. R. 1008, 23 C. 
W.N. 757; 12T. A. 208 
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The words italicized appear to throw 
the burden of proving that a transaction 
is benami in such a- case ad the present 


on the plaintiff, whereas’ previously to' 


that enactment of law, the position may 
well have been that a plaintiff who 
came into Court with ‘proof that he had 
paid the consideration money’ himself 
would have’ been able to throw’ the 
burden of proving that the transaotion 
was not benami' on ‘the other side. 
Reliance has been placed by the ap- 
pellants on a decision in Bai Motivahoo 
v. Purshotam Dayal (2) in which it is 
‘said: “The presumption of advance- 
ment that would arise in England 
„does not arise in India, the source 
froni which the purchase-money was 
‘paid shifting the onus .Section 82 of the 
„Trusts Act of 1882 does not diminish the 
effect of the Privy Oouncil ruling’ above 
‘cited, .But I think that a purchase made 
by a Hindu husband. from his own 
‘money in his wife's name, cannot be held 
' sufficient evidence of intent to confer on 
her an absolute estate, merely because 
,no special reason has been shown in the 
‘particular case fora practice so general 
in India.” In that oáse the evidence 
was comparatively recent, and the learn- 
ed Judges did not consider that it was 
sufficient to establish the intention to 
convey a gift. So far as the' question 
' of the burden of proof is concerned, 
- the decision is certainly in favour of the 
. appellants; but it appears to be at 
variance with the principle laid down 
n 1819 by their ‘Lordships of the 
Privy Council in the case of Muham- 
‘mad’ Mahbub Alı Khan v. Bharat Indu 
‘ (3): “Benamt transactions 
‘familiar in. Indian ' practice, and as 


' "Lord ‘Hobhouse said in Uman Parshad, 


, V. Gandharp Singh: (4) ‘even a slight 
' quantity of evidence to show that it 
"was a sham ‘transaction will’ suffice 
' for the purpose'" Their Lordships, 
"however, added “Still, such a transfer 
cannot be considered as nothing, 


) 29 B 300, 6 Bom L. R 975 : ; 
3) 53 Iud. Cas 54 at 2,8. 23 O, WPN 321, 


O J 11, 
11 Ind, Jur. 
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851. 
the person who: impugns ite apparent 
character ' must’ show something or 
other to establish that it is a benami 
or sham, transaction,” Moreover, their 
Lordships remark in the same judg- 
ment  "Theactionis brought after years 
of possession, and when the principal 
-parties to the transaction challenged 
Bre dead. This'is a circumstance’ not 
without weight in such cases, and jt 
involves a certain addition to’ that . 
duty or onus of proof which, 
in "benami cases, does "undoubtedly 
rest upon the assertor." It may be men- 
‘tioned’ in this connection that the lear- 
ned ‘Subordinate Judge referred with 
‘approval to recital from a judgment ‘of 
1884 which disposed of the suit brought 
by Mata Prasad against Kunj Behari 
‘in connection with the property con- 
cerned in this suit, That recital is to 
the effect that Kunj Behari intending to 
make his wife proprietor of the properties 
“after they had become free from’ encum- 
‘brances purchased the mortgagee and 
leasehold rights. The question of 
whether such a recital may be used as 
‘evidence does not appear to have been : 
finally decided m the ruling of the - 
Calcutta High Court printed as Basi Nath. 
‘Pal v.-Jagat Kishore Acharjee (5) for as 
Lord Dunedin remarked in Midnapur'’ 
Zemandari Co. 'v' Naresh Narayan Roy (8): 
"It is the finding ofa Court which was -- 
‘dealing with facts nearer to their’ kén 
‘than the facts are to the Board now, 
‘and it certainly creates a paramount 
duty on the appellants to displace the 
, finding, aduty which they, have not 
been able to perform." ste 
We consider, therefore, that the appel- . 
- lants, were. faced with. the task of 
‘proving ‘that’ the transaction was a 
b:nami one, and that they were not rem . 
"lieved from this burden by being able 
"to show that a large proportion of the 
‘ consideration money was almost certain- 
ly paid by Kunj Behari. Their burden 
was „greatly enhanced by the length of 
time that has passed since the transaction 


' (5) 35 Ind. Cas 288; 20 O W.'N.'043, 23 O. L. 
J 583 B 


(6) 61 Ind, Cas 231,48 O 480 at z 468; 14 L. 
whos, 30 M. L T 70, (1922) A. T R. (P, O) 
941; 48 L-A. 49 (Poy, mn me 
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Amfugned,. Beyond : the, inconclugive 
evidence as. to the source of the, con- 
‘aideratiqn money, there is nothing tà 
show ‘that, the property was not intended 
to,be conveyed in ‘fact ' tọ Thakurain 
Durga, Dei ` On thé other “hand we 

d not alittle evidence that Musammat 
Durga, Dei wwas,intended to be the full 
owner of the property and that she 

really exercised, possession overt. There 
is no evidence on the file as regards Kunj 
Behari's age or his expectation of life: 
4n 1882, when thé sale-deed in favour 
of his wife wis executed, but we know 
that he died in 1886 and that 
between. 1882 and 1886 he referred ih 
‘more than one deed to Durga Dei as 
‘owner and possessor of thé: property. 
“In thé mortgage-deed of 1885 ın favour 
„of. Salig Ram, Durga Dei is named first 
of the thres executants, who are de- 
.scribed as owning and possessing the 
«property, and of the others Sura) Bah 
d no,interest in the property at all. 
It is quite possible therefore, that. 
Kunj Behari had also no interest in 
it. Mutation, as has already been re- 
.marked, was effected in Durga Dei's 
,name, and we also find that notices 
«for the ejectment of tenants were issued 
in her name, and that tenants contested 
.these notices by suits filed against 
.Durga' Dei during Kunj Behari's life- 
time., On the other hand no single act 
_of ownership has been proved to have 
been performed by Kunj Behari. We 
‘consider, therefore, that Durga Dei has 
not,been proved to be a benamidar 
.and.that the appeal must fail on this 
“ground, ` ' 

In view of the fact, however, that our 
‘judgment may be the subject of an 
- appeal to a higher Tribunal we think it 
advisable to deal with the second part 

of the appellants’ arguments, which are 
based on the assumption that the trans- 
_ action is a benamt one. We have, 
therefore, to, assume for the moment 
that Durga Dei had no interest in the 

1operty except a widow's limited 
“interest, which she acquired on Kunj 
, Behari's death in 1886, The property 
was, brought to sale in 1894 in execu- 
tion of a decree obtained by Salig 
“Ram om the basis of the mortgage- . 
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of 1885 to which reference has already‘ 
been made. Salig Ram in 1890 instituted 
a suit against Durga Dei “herself and 
ns the heir of her deceased , husband 
Kunj Behari Lal" and Suraj Bali, and 
prayed for a decree for Rs 30,000 by 
sale of the property hypothecated and 
also against the person of the defend- 
ants; and he obtained a. decree on 
December 2nd, 1890. In the meantime 
Bala Prasad had also sued Durga Dei 
on the basis: of two bonds, the first of 
which was a mortgage bond hypothecat- 
ing not the property in suit but Durga 
Deis own private property in Gonda, 
and also some villages in Basti which 
had been the property of Kun) Behari. 
"Bala Prasad made an application for 
execution of his decree in October 1891, 
in which he stated that as he could 
“not obtain satisfaction of his decree 
‘from the property mortgaged, he might 
be allowed rateable distribution of the 
sale-proceeds of the property attached 
‘in Balig . Ram's decree. This was 
_ allowed, and when the property was even- 
, tually put up,for sale in 1894 the sale- 
‘proceeds, Re 17,700, were applied in 
the first place to the payment of Salig 
Ram's decree and secondly to the pay- 
ment of Bala Prssad's. It may be 
_noted here that the accounts filed by 
, these two decree-holders show that the 
amount then owing to Salig Ram was 
‘Rs 5,867-7 and to Bala Prasad 
Rs 7,008-6. 
We have been asked on’ behalf of 
, the appellants to hold in the first 
place that Salg Ram's decree was not 
a mortgage decree. The form of the 
decree is certainly incorrect, as it is 
not o preliminary decree and no 
final decree was ever framed. The 
District Judge simply ordered that a 
decree be. granted ex parte against 
the two defendants (Sura) Bali was the 
other defendant but execution was 
never enforced agaist him and he 
afterwards appeared as agent for Bala 
Prasad whois his son and bought in the 
property at the auction sale) The Judge's 
order added that the decree could be 
executed by sale of the ena tee hypo- 
thecated. Itiis argued that could 
‘not be considere as an order for a 
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mortgage decree, not only on account of 
the form,, but because the property was. 
attached, and because in the Courts. 
statement of pioperty proposed for sale 
& list of subsequent mortgages is entered. 
This | last  circumstance,. however, 
is explained by the fact that the sub-. 
sequent mortgages were all ugufruatuary 
&nd the mortgagees were in possession. 
For the rest the decisions referred to by 
the respondents—[Lal Behary Singh v. 
Habibur Rahman (1), Muthukaruppan 
Chattiar v. Chinnasawamy Pillar (8), 
Totaldas v. Utumal Thakurmal (9), and 
` Pahalwan Singh v. Naratn Das (10)]— 
sufficient to show that the decree must 
be regarded as a mortgage decree. The 
point, however, is not of vital ım- 
portance because. we are of opinion 
that in deciding whether a sale in 
execution of that decree would bind the 
Teversioners, we shall have to look 
beyond the decree to the form: of 
the suit or possibly even to the terms 
of the bond itself: Jugul' Kishore v. 
Jotendra Mohun Tagore’ gD, Subbam- 
mal ‘vy. Avudaiyammal (12) and Veera- 
badra Aiyar v. Marudaga Nachiar (13). 
The principle underlying these decisions 
"appears to be this. If the ‘form of the 
suit isa claim based on a mortgage- 
deed, the widow in defending such 
a suit is acting in defence of the estate 
.and on behalf of the reversioners, 
whereas if the form of the suit is a 
claim on ‘a pereonal bond she could 
not be held to be acting on behalf of 
the reversioners. In the present case, 
it cannot be denied that the plaint 
represented a claim based on a mort- . 
gage-deed, and Durga Dei must be held 
to have represented the reversioners. If 
we go atill further back to the bond 
itself the case becomes clearer still, 
because Kunj Behari was one of the exe- 


7) 28 O 166,30 W N 8, 13 Ind Dec (N a) 


11 
D 22 Ind. Cas 203, (1914) M^ W N 152 
9) 10 Ind Gas 975.4 8 L R 944 
10) 22 A 401, A W N (1900) 131, 9 Ind Dec 
(N. a) 1303 

(11) 10 O. 985; 11 I A 66, 8 Ind Jur 455, 4 

. C J 553, 5 Ind Dee (w s) 057 (P C) 

(12) 30 M3 , 
— (18)-B-Ind- Oas 1072, 34 M.$188,. (1910) M W. . 
N 1909, 9 M, L T 235, 91 M L J. 320 - E 
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cutants of the deed... As he wea 
according to the present line of argument, 
the owner of the estate it can hardly 
be denied that a genuine debt which. 
would be: binding on him would also 
bind his personal . estate. Bo 

as Salig Ram's decree is concerned, 


: therefore, the sale must undoubtedly be' 


held to be binding on the reversioners. 
The case of Bala Prasad's decree is 
different. This decree was based on 
two bonds, one of which was a mortgage 
bond but the property mortgaged was 
not that in suit, and, therefore, the form 
of the suit is no safe criterion, This 


mortgage bond and this simple money 


bond were both executed’ by Durga Dei 
herself The mortgage bond was for 
Rs. 7,000, the ostensible object of the 
loan being the payment of the debt of 
Kunj Behari, and the money bond was 
for Rs. 1,000 which was to be used for 
Durga Dei’s own purposes. As ‘neither ; 
of these bonds created any charge on 


‘the estate in suit they must both bé 


considered as mére money bonds. It 
is argued for the appellants that as such 
they cannot bind the reversioners. "There 
is authority for this view, because in 


.Kallu v. Faiyag Alt Khan (14) it was 


held that a widow's personal bond evens 
for legal necessity does not bind her 
husband's property. Reference has also 
been made to. Baty Nath v. Sheoraj 
Singh (15) but that decision is not really 
relevant, On the other hand’ the view | 
taken in the Madras case which has 
already been quoted [Veerabadra Aiyar 


.». Marudaga Nachiar (13)] is that the 


question is to be decided by the nature 
of the debt, and even if the debt could 
have bound the whole estate, the 
widow's. personal bond is sufficient to 
bind the reversionér. There is, however, 
in the present case no reliable evidence 
that the debt would have bound the 
estate, The respondents ,have pointed 
to the wording of the deed, which shows 
that Durga Dei borrowed ‘the money 
for the payment of the debt of her de- 
ceased husband. The value of such a 
14) 30 A 304, 5 A. L J 307; A W.N (1908) 
09 53 Ind, Gas, 761, 22 O. O 260, 60. "Ta 
460, On ye d "m A 5 


" 
. 


Bi 


INDIAN OASES.: 


“Tota 


SRIPATI CHATTERIBE V, EHUDIRAM BANERJEE, 


refital' has‘ been now ‘well defined by: 
their Lordships of the Privy Council, 
whose latest decision on the point 18 
reported as Nanda Lal Dhur Biswas v. 
Jagat Kishore Acharjya (16): “It is well 
established that” such recitals cannot by 
themselves be relied upon for the purpose 


of proving the assertions of fact which ' 


they contain; the recital is clear evi- 


dence of the representation, and if the, ` 


circumstances are such as to justify a 


reasonable’ belief that an enquiry would. 


: have" confirmed its trath, then when 
proof of, actual enquiry has become 
Xmpossible, the recital coupled with such 
circümstances would be’ sufficient evi- 
dence to support the deed." The res- 
pondents rely on the mere recital that 
the money was borrowed to pay Kunj 
Behari's debts, combined with the cir- 
cumstances that Kunj ‘Behari is known 
to have been borrowing money for some 
years and that the recitalis now over 
30 years old, but Kunj Behari according 
to the evidence on the file possessed & 
"good déal of property and there is nothing 
to show that he was in great need of 
money. Moreover, although the bond 
was execyted some 35 years before the 
institution of the suit, it is by no 
means clear that the production of other 
reliable evidence on the point was 
-impossible. It appears an undoubted 
fact that the older the recitals are the 
jess need ‘there is for confirmation by 
Other circumstances, and 1n the case with 
which the Privy.Council were dealing 
in the decision already quoted, the 
recitals .were 60 years old. On the 
whole we consider that" the learned Sub- 
ordinate, Judge was not justified in 
deciding ‘that‘so far as Bala Prasad's 
decree is concerned, sale was ‘binding 
^on the reversioners, and as for the 
‘balance’ it must! be presumed to 
haye ‘been ‘handed over to Durga Dei 
for her own uses. If we' had been 
_called on to decide the ‘appeal on 
these, issues, therefore, we should have 

bad to find that the reversioners were 


, (18) 30 Ind. Cas. 420; 44 O, 186 at p 190; 20 

" ML. T. 335, 3I M L ‘J. 503, (1916) 2 NM. W. N 
330, 4 L. W, 458; 18 Bom. L'R 808, LJ. 
1105, 94 O, L J,4875; 1 P. L W. 1; 21 O. W, N, 
$25, 10 Bur, L. T. 177, 43 L A. $48 (P. O). 
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_of the fundamental gifts 


only bound to the extent of Rs, 5,867-7 
and that they would have been entitled 
to recover possession of the property in, 
suit on payment of that amount. Asit is 
wefind that the appeal fads and it is 
dismissed with costs, : ` 


8. D, Appéal dismissed. - 


‘ CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DRCRBES 
Nos. 764 AND 765 oF 1922, 

June 17, 1924. . 

Present: —Justice Sir William Ewart . 

‘Greaves, Kr. and Mr, Justice 
` _ Chakravarii. 

SRIPATI CHATTERJEE AND OTHERS 
MINORS, BY THEIR FATHBR AND NEXT FRIEND 

BAGHAMBAR CHATTERJEE— | 
DEFENDANTS—APPELLANTS 
NE . versus 
KHUDIRAM BANERJEE AND OTHERS 
—PLAINTIPFS— RESPONDENTS. 

Hindu Law—Relynons endowment—Shebait's 
appointment — Suecession — Rules—Additional en- 
dowment—Indication—Shebait's position—Shebait’a 
office, whether transferable--Gifi n favour of 
co-shebait, validity of f Eoo te 

Tho appointmentand suecemsion to the office af 
a shebait must follow the line laid down in the 


grant and in the absence of special 
and usage the heirs of the donor. 


A donor m at Lberty to alter the appointment 
of a shebait to the office, or the rules regulating 
the worship, except on the ground that he has 
exmessly precluded himself from domg só or that 
such an ion affects some right of property 
of the shebattso appointed or the right of a third 
party which had dy been created, provided 
always thet any such alterations do not affect any 
lp 844, col 1] 

All thé shebatts uf they agree, and if 1t is for the 
benefit of the endowmont, mav introduce changes 
without the rules of the founderin any 
vital matter [wd] : : 

Additional endowments, if allowed, must be 
accepted with the terms and conditions in the 
deed but subject always to the hmitation that 
such ondowments are for the benefit of the Thakur 
and the new rules are not mconmatent with the 
rules aliendy made [p 645, col 2] 

The ight of'a pujam of a Thakur is not 
that of n shebart and he is merely a servant ap- 
pointed by the shebart for the performance of 
the ceremonies, [p 843, col 1.) (os id 

A dedication to a Thakur is irrevocable, [pa 
843, col 2.] hos 


o; 
direction 
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The rules laid down for .the worship of a, 
'hakur ond for the management of the chantes,‘ 
at eny, irse. i the endowment are bind- 


"f [p 843, co 
he rules laid eda {Br the sea anor ue of shebatta 
and their succession in the endowment 
are bindmg [abid] 

A shebatt has no right to the property bub is 
merely an officer with the rights and hmutations: 
er applicable to the guardian of a mina. 


] 
Ths rules laid down in n deed of endowment 
are binding and are unalterable after the death of) 
tao. donor y any successor in estate or office. 


The office ofa shebast 15 not transferable either 
by gale or gift [tbid 

A gift in favour of 8 co-thebau 18 not invahd' 

rovidedit 18 for the benefit of the endowment. 


] 

Appeala against the decrees of the 
Subordinate, Judge, Burdwan, dated 
the 25th of July 1921, affirming those 
of the Munsif, l, dated the 28th, 
of May 1920. 

‘Babu Hiralal Chakrabarty for Babu: 


Bankim Chandra Mukerjee, for the 
Appellants.. 
abu Rishindra Nath Sarcar, for the 
Respondents, 
|; JUDGMENT. 


Chakravarti, J.—These two ap, 
peals arise out of two suits, the plaintiffs 
in one suit being the defendants in: 
the other,.in respect of the, right of 
shebaitshap of a Thakur named Radha 
Benode Jew The facts which are neces- 
sary for the determination of these 
appeals are these:—Thakur Radha 
Gobinda Jew was the family diety of 
one Man Govinda Banerjee who had 
only aturn in the worship of the ‘said 
Thakur and his agnate relations were 

' also co-shebaits with him. The Thakur 


had some debutter lands dedicated by . 


the ancestors of Man Gobinda of about 

has in area. Man Gobinda had 
no i on. By a registered Will exe- 
cuted ın 1306 he-appointed one Tarak 
Nath Chatterjee and his heirs to act 
shebarts of the Thakur after his and his 
wife's death. Dissatisfied with the con- 
duct of Tarak, Man Govinda, when he 
was about 70 years old, by an arpanna- 
mah executed in 1308, de 
immoveable properties in favour of thé 
‘family Thakur’ for the better perform- 
ance of the worship during. his turn of 
“worship, and, algo for.the annual festivals 


icated certain . 


,the said place, . 


of the Thakur ‘and i the said deed ke 
provided that, during his life he shall 
dontinue to be the shebait and after his, 
death his widow will succeed, to tha 
office and then on her death, his agnatic 
relatives,. the plaintiffs in But No.:1951 
of 1919 and, their heirs in succession. 
will become the shebaits in his place. 
In 1316 Eun Gobinda execuded another 
deed of gift by which he dedicated 
some further immoveable properties to, 
the said Thakur and made a gift of his 
right as a, sheba:t of hus turn of the 
worship in favour of one Nil Kumari. 
Devi, the mother of the Ohatterjees the 
plaintiff in Suit No. 2091 of 1919. This, 

ift was given immediate effect and Nil 

umari Devi was installed as shebart 
in his own place and she managed the 


dedicated properties and acted as shg: 


bait of the Thakur. It appears that in 
a rent suit ın 1911, while Man Gobinda 
was still alive she was, made a party in 
that suit and she was treated a & COs 
shebart, taking the place Man 
Gobinda, by the* other ao -ehebaits of 
the Thakur. Man Gobinda diéd in 1318 
and his widow died in 1320. Then a 
dispute broke out between the parties 
as to the possession of the broperties 
dedicated to the Thakur by Man 
Gobinda, and it culminated in a pro- 
ceeding under section 145 of the Crimi- 
nal Procedure Code with the result 
that the Banerjees were, maintained in 
possession of 6 bighas and the Ohatter- 
Jees, the heirs of Nil Kumari, were main; 
tained in possession of 2 bighas of the en, 
dowed lands Each party joue a suit 
with respect to the land which was declar- 
edin possession of the other undersection 
145 of the Criminal Procedure Code., As 
I have already stated the Banerjees ` 
brought Suit No. 1951 and the Oliaterjees 
brought Suit No. .2094 both of 1919, the 
plaintiffs in one suit being the defendant 
in the, other Both the Courts below 
have found in'favourof the Banerjees 
and, therefore, decreed Suit No, 1951 and 
dismissed the Suit No, | 2091. The 
Chatterjees have brought these second 
peals against the judgment and decreé 
of the. Subordinate Judge, of Assansol 
who affirmed the decree of the Munsi? of 


ae noc 
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"Both the Courts came to the conclusion ' 
thut the appointment of the Banerjees 
by the arpannamah of 1308 was not 
revocable by Man Gobinda and, there- 


fore, the . subsequent appointment of' 
Nil Kumari by the deed of gift of 1316 
was invalid, nsequently the Banerjee 


were declared as tho shebait of the’ 
Thakur of the dedicated properties and 
as such they got a decree for possession 
of the lands held by the Chatterjees: 
whose suit was dismissed. 

The Subordinate Judge further finds 
that the gift by Man Gobinda to Nil 
Kumari was operative so long as he was 
alive; and that Nil Kumari acted as 
shebait even dunng the lifetime of 
Man Gobinda and that she was treated 
as aco-shebatt by the other shebaits of 
the family Thakur. It is then observed 
by the learned Subordinate Judge that 
“the god was not the property of Man 
Gobinda alone” and later on he says: 
"Man Gobinda was not the founder of 
god or of god's estate, he added to that 
estate, with the consensus of all the 
shebaits this change in the succession 
was not made.” It is difficult to follow 
what the learned Judge meant to decide 
on the basis of his observations that 
Man Gobinda was not the founder 
and that he was one of the many shebaits, 
Tf the learned Subordinate Judge was 
thinking that a subsequent shebait has 
no right, although he might make 
additional gifts to a family Thakur, to 
alter the rule of succession established 
by the founder, then Man Gobinda had 
no authority to appoint either the Chat- 
terjees or the Banerjees who base their 
claim only on the arpanammah and not 
on their right as the successor of the 
original founder who apparently has 
more successors than the Banerjeos, the 
plaintiffs in Suit No 1951 It was the 
common case of the parties that Man 
‘Gobinda could and did appoint shebaits 
with reference to the properties dedi- 
cated by himself and also by his ancestors 
but the question as to the validity of euch 
appointment has not been determined 
having regard to the fact that Man 
Gobinda was mefely a co-shebart Upon 
.the-facts ‘admitted by-the parties and 

on the findings arrived at by- the 
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lower Appellate’ Court’ the following, 
questions arise &nd must be decided 
before the rights of the parties can be. 
determined, 


"(1 Was the appointment of the’ 
Banerjees by the deed of 1308 revocable’ 
by Man Gobinda ? ` 


. (2) Was the appointment of Nil Kumari 
and her heirs as shebarts in the place 
of the Banerjees hy the deed of 1316, 
valid? . Ri Se 

. (3) What 1s the effect of the two deeds 
in respect to thelands dedicated by Man 
Gobinda by these deeds ? 

In order to answer the above mention- 
ed questions, ‘it is necessary to bear in, 
mind some of the general principles as 
regards the endowments made 1h favour’ 
of a family Thakur. The gift of land 
to the service of the diety was not only: 
permitted but highly extolled for induc 
ing pious men to make such dedication: 
“The bestower of skin:of land to Vishnu- 
is promised fortune and prosperity for. 
seven ' births, he who dedicates a field 
or a house for the enjoyment of Vishnu 
is released from all sins”. See Hemadri- 
dankhaida quoted: by Pran Nath Saras- 
wati in his Tagore Law Lectures, p. 137. 
There are numerdus such other texts, and 
it is unnecessary to multiply them. The 
Thakur could not obviously enjoy any 
property unless, some one manages the 
same for him and utilises the income for 
his worship This is usually done by the 
appointment of a shebatt. In an early 
case, the Judicial Committee said as 
follows'—“ The taluk itself, with which 
these jamas were by tenure, was dedicat- 
ed to the religious sevices of the idol. 
The rents constituted, therefore, in legal 
contemplation its property. The shebatt 
had not the legal property, but only the 
title of manager of a religious endow- 
ment" See Maharanee Shibessouree Debea 
v Mathooranath Acharjo, W 

In tho case of Prosunna Kumari Debya 
v Golab Chand Baboo (2) the Judicial 
‘Committee of the Privy Council referred 
to the case of Maharanee Shibessouree 
Debea v, Mathooranath Acharjo (1) and 


- () 13 M-I A 270,13 W R P O 18, 2 Suth. 
P.O J, 300, 2 Bar P. O J 528, 20 E. R 55? 

COTA 145, 14 B L R 450; -3 8m P.O. 
SJ 449; 23 W; R, 258; 8 Suth, Py O. 7-102 (P. 0.) - 
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said as follows:—' The authoruty of the Narain Ganguly (8). The appointment of 


shebait ofan idol's estate would appear 
to be in this respect analogous to that 
of a manager for an infant herr, which 
was thus defined in the case of Hunod- 
manpersaud Panday v. Babooee Munra) 
Koonweree, (3)". On these authorities, it 
is clear that the dedicated properties 
belong to the Thakur and that the 
shebatt. is a mere officer and has no 
right therein. The gift to the Thakur is 
absolute and cannot be revoked nor can 
any one misappropriate it. “He who 
seizes the subsistence of the gods or 
prests whether given by himself: or 
another is born a reptile for a million of 
Macnaughton's Principles , of 

a Law, Vol. II, p. 305. It is now 
settled law that the appointment and 
‘succession to the office of a shebait must 
follow the line laid down in the original 
t and in the absence of special 
Minn. and usage the heirs of the donor 
succeed. See Gossamt Sm Gridhari v. 
‘Romanlaljt Gossami (4) also Kalı Krishna 
Roy v, Makhan Lai (5) and Ananda 
Chandra Chakravart: v. Broja Lal Singh 


6) 

The right of a pujari of the Thakur 18 
not that of a shebatt and he is merely a 
servant appointed by the shebatt for the 
performance of the ceremonies. See 
Ananda Chandra Chakravarti v.. Broja 
Lal Singh (6). 

Now it may be borne in mind that 
the rule laid down in the Jotendromohun 
Tagore v. Ganendromohun Tagore [The 
Tagore case), (7) prohibiting a Hindu 
from creating a special line of succession 
unkown to Hindu Law does not apply. to 
the case of appointment of a seb of 
& family Thaku cur and the reason is 

.obvious, for an appointment to such an 
office creates no interest in property. 
See Mathura Nath Mukherjee v. Lakhi 


T4: L A 303, 18 W R'81n, Sevestia 253n; 
ath P. © J 99; 1 Bar. P. O J, 658; 18 E R 


My 161 A 1N, 170 3, 13 Ind Jur 211,5 
Be D O J, 380, B Ind Deo (wa) 541 (P 4 ‘ 
QA Dea: i c a 41, 
27 0 W_N 411, (1923) A. I iota 160 

(0) 74 Ind Oes 793, 50 O ,398 C J. 


a shibait, therefore, 18-obviously not a gift 
of any property to the shebait but'it is 
purely an appointment to an office with- 
out, it may be, any remuneration what- 
soever. The dedication to, a Thakur is 
irrevocable but on what principle can 
it be said that the appointment of a 
8hebait for the management of an en- 
dowed property is also irrevocable by 


the donor ough it is unalterable 
after his: death by a succeeding shebaat 
of the Thakur. Ifthe donor during his 


lifetime cancels the previous appoint: 
ment and appoints a new person, on 
what ground can the dismissed nominee 
enforce his right? . 

From the authorities, which I have 
quoted, the rules which,in my opinion, 
are laid down and are deducible are 
these: Furst. That the dedication to the 


Thakur is irrevocable. Second: Therules : 


laid down for the worship of the Thakur 
and for the management ofthe chari- 
ties, if any connected with the endow- 
ment, are binding: Third: That the rule 
laid down for the appointment of shebatts 
and their succession in the deed of en- 


dowment are binding. Fourth: That the, 


shebart had no right to the property 
but is merely an officer with the rights 
and limitations as are applicable to the 
guardian of a minor. Fifth: That the 
rules laid:down in the deed of endow- 
ment are binding and -are unalterable 
after the death of the donor by an 
successor in estate of office. Sixth: That 
the office of a shebait is not transfer- 
able ' either by sale or gift. See Raja 
Vurmah Vaha v. Rani Vurmah Kunhi 
Kutty (9) and Gnanasambanda Pandara 
Sannadh v. V elu Pandaram (10). Seventh: 
That the gift in favour of-a co-shebait 
has been recognised. See Radha Rani 
Dasi v. Doyal Chand Mullick (11) but 
this is not allowed except on the ground 
that such transfers are 


(8) 75 Ind Cas 485, 50 O. 420, (1924) A. I'R. 


AER AE 1 M 235, 1 Ind Jur. 134; 3 Bar. 
th P.O J 488; 1 Ind Dec 
KEN 


0) 37 L A. 80, 23 M 371,4 C. W N 329, 10 
Ml, 3. di; 2 Bom, L.: R. 607, 7 Bar P. Q. 5. 
B71 (P o) 

(11) 63 Ind. Cas, 222; 33 O. TL. JUUL ; 
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the, endowment. Ses Gobinda Kumar 
Roy Chowdhury y Debendra Kumar Roy 
Chowdhury (12), a 
„There 18 no authority, so far as I 
know, with the exception of a case which 
I shall discuss later, noris there any- 
thing on, principle which would stand 
in the. way of the donor to alter the 
appointment of a ahebaw to the office 
or, the rules regulating the worship 
except on the ground that the donor 
expressly precluded himself from 
doing. so or that such an alteration 
affects some right of property of the 
shebait so appointed or the right of a 
third paty which had already been 
created ; provided always that any such 
alterations do not affect any of the 
fundamental gifts. So far as I know, 
such alterations, as stated above, are 
frequently made, and if not allowed, 
may lead to needless complications 
and difficulties and it may be observed 
that Man Gobinda himself , executed 
three deeds by whjch he, changed the 
shebaits from time to time. Ordinarily 
these appointments are without remunera- 
tion, and shebatts . are appointed in 
. many instances without their knowledge 
pr.consent and consequently shebatts 
so.appointed are not bound to accept 
ithe office, Tarak Nath Chatterjee, who 
was appointed by Man Gobinda ın 1306, 
refused to act and then the Banerjees 
-were appointed. ' 


“It is ‘needless to point out that all 
the shebaits if they agree and if it 
is for the benefit of the endowment 
may introduce changes without changing 
the rules of the founder in any vital 
matter. | , i 
‘In this case the appointment of the 
.Danerjees was to take effect after Man 
Gobinda’s death and his widow's death 
It was not an’ appointment which had 
‘taken immediate effect, it was in the 
natue of a testamentary arrangement 
to come into effect after his death and 
after the death of his widow If the 
.appointment was to a mere office, as 
I ‘think it was, Ido not see any reason 
why Man, Gobinda could not alter what 
avas really, 3 testamentary provisions, A 


(12) 19:0. W. N. 9& 


i 


ety 


donor may think a particular persbn 
was a fit and proper peison, at the 
time when he executed the deed, why 
can. he not take a different view as to 
the fitness of that individual before he 
died. Take the analogy of the testa- 
mentary appointment ofa guardian ofa 
minor. Surely the testator can alter it by 
a subsequent Will, ES 

The learned Vakil for the respondent 
relied upon the case of Gouri Kumari 
Dasi v.: Ramanimoyi Daer (18) in sup- 
port of his contention that the appoint- 
ment of the Banerjees was irrevocable. 
The learned Judges held that “ the 
creator of a debutter could not make 
any change in the order of sucbession of 
shebart unless he had made a reserva- 
tion to that effect in the deed." On 
the principles and authorities I have 
discussed, the appointment being : an 
appointment to an office of the peculiar 
kind as indicated above I am inclined 
to think that the poner should be pre- 
sumed to exist unless expressly given 
up. Iu the present case the Courts 
below have held that the deed of 1308 
contains provisions by which Man 


.Gobinda precluded himself from makin 


any further change. Although I fee 
considerable doubt as to the construction 
put upon the deed, I do not, however, 
feel justified. in holding that both the 
Courts aie clearly wong in the view 
taken by them as to the effect of Bengali 
deed. Man Gobinda consequently pre- 
cluded himself by terms of the deed of 
1398 from revoking the appointment of 
the Banerjee as shebait for the manage- 
ment,of 6 bighas of land endowed by 
that deed. In this view of the matter, 
the case of Gouri Kumari Das v. 


JRamanimoyi Das (13) is -in support 


of the decision of this case 

What then is. the effect of these two 
deeds as to the rights of the contend- 
ing parties in the additional endow- 
menta made by Man Gobinda 

Before we can answer this question an- 
other question arisesand that 1s thia: Could 
Man Gobinda appoint a new line of shebaats 
to a family diety who was established by 


" 70, Ind, aa 140; 50 0.197; 26.0. W N, 
. da Ee 


t. (18) 70, r 
920, (1923) A, I. R, (0) 30. 
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his ancéstór'and 'the* line of successors 
after the death of that ancestor seem 
to be, his heirs? In the present case it 
appears that the legal heirs of the donor 


are the shebais of the old endowément.- 


It 18 clear on the authorities, Man 
Gobinda who had only a turn: in. the 
worship could not alter the line already 
established but without doing that could 
he fix a new line, for the property 
endowed by himself? That he could 
appoint the new shebaits so far'as his 
own endowements are concerned, as: I 
have already said, is the common case 
of both the parties but how are these 
appointments valid. : i 
. Additional endowments are frequently 
imade'to a family. diety ‘hy the: des- 
éendants of the original donor and this 
is highly desirable and is to the benefit 
of the Thakur and Iam of'opinion that 
there is no objection ‘to the donor 
appointing a new line, of shebaits, for 
the management of the ‘property -dedi-+ 
cated’ by himself. But he cannot alter 
any of the rules laid down specifically 
by the:founder. Such hew shebait may 
manage the property and he would:be 
ordinarily allowed to place-the ‘income 
in the hands of the ‘shebatts undef the 
original founder's rules. If the old 
shebaits agree, the new shebait may’act 
as a joint. shebart as Nil Kumari was 
allowed to do from 1316 to 1320. The 
cardinal ‘points to be kept in view in 
these matters, are, first that additional 
endowments are for the benefit of: the 
Thakur. - Secondly, that the new endow- 
ment and the rules laid ‘down for its 
management and ‘the use'of fhe inzome 
should not be in any way inconsistent 
with the rules and usage of the original 
foundation in any material particular. In 
thisconnection see the case of Pradyumna 
Kumar Muluk v. Pramitha Nath Hullik 
(14). The Thakur’ in the nature of the 
thing, cannot 'express any view, he must 
speak through the skebaits who have the 
control of the originál endowment. — 
' As I have already stated, Man Gobinda 
by the deed executed in 1316 endowed 
additional lands, and appointed’ Mil 
Kumari the shebgit even of the Iand 
(4) 77 Ind. Cas, 835; 37 C. W. N. 691; (1028) 
À, L R (0) TOS, Á 


JNBIAN GASES. 
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covered by the deed:of.1308 and put 


her intimmediate possession of both, ' 


the properties and Nil Kumari was 
accepted. as . shebait by all the shebarts 
under tHe’ original endowment, includ- 
ing the'Banerjees,jwho are the plaints 
iffs in Su1b'No.: 1951. EE DN 

‘As'I-have ' pointed “ouf before, ‘thd 
deed of 1316'mhde an additional endow- 
ment of somesmore properties including 
2 bighas the subject-matter’ of the: gui? 
instituted by the Banerjees.. On the 
principle alieady discussed and accepted, 
there» was nothing’ to prevent ‘Man 
Gobinda to appoint Nil: Kumari: and 


her heirs as shebavt of ‘these additional . 


endowed ‘properties. I'an clearly: of 
opinion, that the mght created in favour 
of Ni Kumai has not ceased on thé 
death of Man Gobinda’s. widow: and 
that -under the circumstances the Baner- 
jees have no nght under which they 
could recover Pon of the pro- 
perties in the hands of Nil Kumari's 
heis. The deed of 1308 deals only 
with 6 bighas and not ihe 2 bighas 
gianted in 1316. Additional endowe- 


ments, if, allowed, -must - be '&eoépted ^ 


with the terms and. conditions: ini tHe, 
deed but subject always to the limita- 
tion that such" endowments are for the 
benefit of the . Thakur and. the new 
rules are not inconsistent with the rules 
already made. ] 

Then Iet uz ..s8ee. how the matter 
really stands. As regards-the shebait- ` 
ship of'the Thakur, .as' created. by the 
original founder; Man Gobinda could not 
alter it either in favour ‘of the Baner- 
jees who are only some, of ‘the: heirs 
of the founder nor could he alter in 
favour of Nil Kumari who was not 
member of the family. So far as ‘the 
‘properties endowed, by him by the deed 
of 1308, Banerjees were appointed shebarts 
and Man Gohinda ivas'not competent 
by the terms of -the-deed to alter this 
appointment, under which the Baner- 
jees ‘are entitled to manage the 6 
bighas ‘of land endowed by the deéd of 
1308.but the Banerjeeshad no right 
as shebaris to the property created 
debutier by the deed of 1316, by which 
Nil Kumari and her heirs were appoint- 
‘od. It is found’ by- the First ‘Coury 
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that both thé Banerjees and Ohatterjees 
are performing the pujas and are in 
possession of some of the lands. 

What the effect of the acceptance of 
Nil Kumari as a co-shebait by the other 
shebarts, is, need not be considered in 
this case because that question relates 
to the shebaiishtp of the Thakur under 
the original grant and I have that 
question open for decision if and when 
occasion arises for its determination in 
the presence ofall the necessary parties. 

The result of the foregoing considera- 
tions, is that both the suits must fail 


and should be dismissed with costs’ 


throughout. Appeal Na, 764 of 1922 
is allowed with costs in all Courts, 
and Appeal No. 765 of 1922 is dismissed 
with costs 

Greaves, J.—I agree. T: 
8. D. Suits dismissed. 
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nv Muhammad Sakuth, 22 Ind bas 253; 2 
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Oas 291, 40 M J 114, (1921) M Ww. N 87, 29 
ML T. 156, Pinga Venkataramana Reddi v 
Kotigarı Rangian Chetty, 70 Ind Oas 212, 41 M 
L J, 399 at p 420, (1992) M W. N 15, (1922) A. 
IR QT) 249; dhahinguished 

Second appeal against the decree of 
the Oourt of the Additional Subordinate 
Judge, Tinnevelly, in Appeal Suit 
No. 85 of 1921 (A. S. No. 63 of 1920 
on the file of the District Court of 
Tinnevelly) presented against the decree 
of the Court of the Additional Tem-, 
porary District Munsif, Tinnevelly, in 
O 8. No. 108 of 1919 (O.S. No. 34 of 
1918 on the file of the Court, of the Dis- 
trict Munsif, Koilpatti). 

Mr. K. 8. Sankara Iyer, forthe Ap- 
pellant. 

Mr. K, Bhashyam Iyengar, for the 
Respondents. i 

JUDGMENT.—The question id 
ed in this second appeal is whether 
the third mortgagee is entitled to pri- 
ority over the second mortgagee. There 
were three mortgages, one of 1900, in 
favour of one Veerappa Naick Exhibit 
B, another in 1904 in favour of the 
second defendant Exhibit I, and the third 
in favour of the plaintiff in 1912; Ex- 
hibit O. Veerappa Naick brought a suit 
and obtained:a decree without implead- 
ing the second defendant as a party. 
In order to discharge the decree: the 
mortgagor borrowed from the plaintiff 
Rs 3,350 on 28th July 1912 and paid 
the amount to Veerappa’s Vakil in dis- 
charge of the decree-debt. The mort- 
Eg&ge-deed, Exhibit O, in favour of the 
plaintiff was executed on 16th August 
1912 and the stamp paper for the deed 
was purchased on 27th July 1912. 

Both the lower Courts have found in 
favour of the plaintiffs contention that- 
he is entitled to priority over the second 


mortgages, 
It has been urged before me that the 
plaintif is a volunteer and that he had 


no subsisting inferest “on the date: of 
his mortgage to enable him to get the 
benefit of the principle of subrogation: 
and that in order*to stand in the shoes 


ef the first: mortgagee Veerappa Naick,, 


the plaintiff, ought to have ‘had an 
interest in the mortgaged property 
before he discharged the amount due' 
to Veerappa, and relance, is placed on 
Gurdeo Singh v. Chandrika Sangh (X) 
‘and Gounda Padayachi v, Lokana 

Aiyar (2), In Gurdeo Singh v. Chandrikah 
Singh (1) the learned Judge observes 
“That. principle is, that subrogation as 
a matter of right is never applied in 
aid of a mere volunteer. Legal substi- 
tution into the rights of a creditor for. 
the benefit of a. third person. takes 
place only for his benefit, who, being 
Himself a creditor, satisfies the Len of 


a prior creditor, or for the benefit of 


a purchaser, who extinguishes the en-: 
cumbrancés upon ‘his estate, or of a 
co-obligor or surety, who discharges the 
debt, or of an heir, who pays the debts 
of the succession. .Any one, who is 


under no legal 

to pay the debt,. he is a mere volun- 
teer.” Now the ‘question is whether a 
person who advances money for the pur- 
pose of getting a mortgage and “pays 
the consideration forthe mortgage ofa 
prior encumbrancer is a volunteer or 
not. The authorities cited by the learned 
Vakil forjthe [appellant do not support 
him in the contention that the mort- 


obligation or liability , 


gages who pays off the prior encum-: 


brancs is a volunteer In Gomnda Pada- 
yacht v. Lokanatha Atyar (2) the learned 
Judges findthat the person who claimed 
priority did not get any title to the pro-. 
perty. At page 120*, they observe. “Their 
claim, therefore, rests only on the fact 
that they made payments to free pro- 
perty from encumbrances in the belief 
that in the future they might acquire 
from a third party an interest in that 
property, by which their payments: 
could be justified. On those facts no 
authority supports their claim to re- 


o lInd. Cas, 013, 30 C.103at p 219,50 L J, 
2) 62 Ind. Cas 291; 40 M, L.J 114; (1021) MW. 
o LE ; (1821) 
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imbursement.” The case of Karuppat: 


- Bu 


em 


Ambalagaran v. ‘Muhammad Sakuth (3) 
does not support the appellant's 
contention. In Pingali Venkataramana 


Reddi v.  Kotigari Rangan Chetty 
(4) also,, the person who claimed to 
stand in the shoes of a prior encum- 


brancer was a volunteer. That a person 
who takes a mortgage interest or any 
other interest on the property is entitled 
to keep alive a prior encumbrance which 
he pays off requires no authority. In 
v. Rice (5) the facts were that 
ihe plaintiff advanced £450 on the re- 


‘presentation of Mr. Rice that the pro- 


erty was his and that the Bank had 
ien on the property The plaintiff 
paid'óff the debt due to the Bank and 
got possession of the title-deeds. ']It 
turned out afterwards that the property 
did really belong: to his wife Mire. Rice. 
Wanington, J., on the facts held that 


‘the plamtiff was entitled to priority in 


respect of the amount paid by him to 


‘the Bank. The learned Judge observes . 


at page 282: " The statement of claim 
proceeds on the well-known equitable 
doctrine that if a stranger pays off a. 
mortgage on an estate he 
does not intend to discharge that mort- 
gage, but to'keep it alive for his owm 
benefit. The statement of claim asks 
for a declaration that the plaintiff ig 
entitled to a charge on the’ or Road 
property for £450 and interest 


eent. The charge referred to is the 


Bank's charge, which the plaintiff says ` 


was kept on foot in his favour, ‘and: 
the question is whether his position is 
well-founded. In the first place I find 
from the facts I have stated that 
it was not the intention of the plaintiff, 
nor indeed is it. possible to suppose 
that any sensible man would have such 
an intention, to discharge the property 
from the debt. There are only two 
questions which have to be denlt with 
in order to arrive at the further con- 
clusion that in equity the debt is still 
kept alive. The first is this: is it 
` (3)22 Ind Cas. 253, 90M I, 
CENT MN 135. LINA AE 

(4)70Ind Cas 212,41 AL L J. 399 at p 420; 
(1982) M W N 15, (1932) A. I. R. (M) 240. ° 
is 9 (1910) 2 Cb, 277, 103 L, TM, 79 L J, Oh; 


presumably. 


ato per: 


Sr 
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material that the owner of the property, 
the mortgagor, has not requested the 


person who paid the money to make 
the payment? and secondly, is the plaint-: 


ift's right affected by the further in- 
tention that, when the transaction was 
fully carried out, his position should 
be, secured 'by a legal mortgage for 
$300 and a guarantee $150?" In that case 


the learned Judge ‘held that, even if: 


Mr, Rice was not a party to "the tran- 
saction, the plaintiff was 
stand in the shoes of the Bank so far 
as the: amount which he. paid to dis- 
charge the debt due to the Bank was 
concerned. It is: unnecessary to refer 
to “all the cases quoted at the Bar. Itis 
sufficient torefer to the case reported as 
Ram Narayan Singh v. Sahadeo Singh 
(6) the facts of which are very ‘similar 
to-those of the present. In that case 
it was held that mortgagee who ad- 
vanced money to pay olf prior encum- 
brances was entitled to be subrogated 
to the rights of the prior encumbrancer. 
The‘ learned Judges rely on the Privy 
Council- decision “in Het Ram v. Shadi 
Ram (T) and Sukhi v. Ghulam Safdar 
Khan (8j Their Lordships of the Privy 
Council ın the latter case feel no dıb- 
culty ın holding that “ the law remains 
as, it certainly was before the Transfer 
of Property Act, 1882, namely, that an 
owner of a property who i is in the rights’ 
ofa fist mortgagee and the original mort- 
gagor, as aequicd at a sale under the 
' first, mortgage is entitled at the suit of 
a subsequent mortgagee who is not 
bound by the sale or the decree on 
which it proceeded to set. up the first 
mortgage asa shield.” I find against 
the appellant so far as this contention i is 
concerned. 
_. The next contention is that section 47 
is a bar to this suit, I do not see 
how section 47 can be a bar. When a 


(6) 6 ) 67 Ind Cas, 221; 1 Pat, 332, 3 P. L.T. 261; 
(1022) Pat. 174; (1022) A, IR, (Pat ) 181, 
pas Ind AA 798, 40 A 407, 5P L W 88, n4 
. J 607, 35 M- LJ 1,24M LT, 92,98 ©. L 
J, ie. (1918) M W N 518,20 Bom L. R, 708, 22 
GW NI 9 L. W. 550, 12 Bur. L, T. 73, 451, 
aL’ W. Ny 
L. 


^r ee id à rom 921) 
445, 14 LV 162, 26 Ò. Y WML, J.15; 
ir rra Bens L R (P QA. 1) 


INDIAN CASES. 


entitled to ` 


piget 


person wants’ to have the benefit of the 
discharge of a prior encumbrance he 
can only bring a suit on the prior en- 
cumbrance; he cannot claim to be sub- 
stituted for the plaintiff in the mort. 
gage-decree obtained by the prior en- 
cumbrancer and execute the decree. 
The amount due to the prior encum- 
brance having been paid off, there can 
possibly be no decree which has tobe 
realised by execution. That being 80, a 
suit is the only remedy. This point is. 
set at rest by the decision in Sundara 
Reddiar v. Subbiah Koundan (9). 

In the result the appeal fails and is. 
dismissed with costs. Time for redemp- 
tion by the appellant three months. 

V. N. Y. Appeal dismissed 

8. D. 


(9) 18 Ind Cas 610, 24M. L, J. 28; 15 ML, T 
266, (1013) AL. W. N 369, 


CALCUTTA HIGH COURT. 
APPBAL FROM ORDER No 99 or 1923, 
August 14, 1923. 
Present-—Justico Sir N. R. Chatterjes, 
Kr., and Mr. Justie Panton. 
JOGGESWAR MAHATA AND OTHERS— 
DECRER-HOLDERSE—ÅPPRLLANTS . 
versus 
JHAPAL SANTAL AND OTHERS— 

J UDGMENT-DIBTORS— RESPONDENTS. 

Ben. Tenancy (Amendment) Act (II of 1918), 
s 149K-Sale of tenure of aboriginal, whether 
nullity—Weatver of provisions of Act—Application 
to sel aside sale— Lamatatyon—Initerpreiatton, of 
Statutes—Statute for benefit of particular class 

—Public policy 

A sale of the tenure of an aboriginal in *execu- 
tion ot a decree m contravention of the provi- 
mons of section 49K of the E: 1 Ed 
igi peu Act of 1018 is a ity [p 850, 


Oh ta Ben 1 Tenancy (Amendment) Act of 1018 
was enacted with the object of protecting the 
abori against indiscreet transactions It is 
not, pinala ag open to an aboriginal to waive the, 
benefit of the provisions of the Act [abid] 

The quéstion of limitation arises only where n 
salo'1s a valid sale until ıt 15 set aside, 1t does 
not arme where the sale is altogether vold [usd ] 

When the provisions of a Statute have been' 
oontiavened, if a question arises as 'to how far 
the proceedings aro affectod by such contravention 
the” ater must be determined with regard tQ 


Nol 85] IN 


. JOGGESWAR MAHATA V, JHAPAL, BANTAL., 


scope, and object «o£. of tha particular 
peo m which: Hif "beon violated No hard and 
ee can "p Bet between.a nullity andi a 


URS S at BOR IS RR 2 atp 175 
L J Oh 379, 7 Jur (ws) 150, 3 L T 4%, 
W M 45 E R 715, referred to. 
- Tho mere: fact, «tb the provien 
are Ptendsd] for. the bene trot ca folded Of; pe 
does. ‘nop necessarily" show, t hah e Blake 38 18- 
on iilis of ri policy. 


jd pP d Xd order; of the 
E ud gi 2 ore,” dated}. the ' 
a Nerem bS T19 ing g that, di ithe’ 


Ls Jhargrám; / did the 94th July 
1922 ü 


naih Minten (th him Mr. 
J. E fitra), for: the Appel 

Babu: poa. Ghatienjes, 
, Respondent, Im B 


9} 
“JOD. ths hestin i 
- wol¥ éd} in’ sthis appeal ‘is whéther- at 
held in:contrayention of the proibioha < 
"iof" ghe! Béngi]: Agti Wot’ 1918 i8, merely . 
"wn irregulàr, RV a.nullity., iie 
acy The. stant de repen dik eut Yu 
ymoney; nst-the respon. 
aboriginals residing. 'i gene de P" 
. dhapare, tdathich, t ape ‘applies, and = 
puce of, thend pereearput "upi, ‘tus, 
"tenure td).sale and; purétigébd" ‘it himself 
on. the S0th! Angust 1920. - "Ai bi dinis 
“tion was made, to Ew d aside t 
. the 18th Janu ^ 1992!) Tt Neal HT teas 
“yond the; | periodo! tiaseribed by. "AT. 
6: ofz the: Limitation. Actor even Art. 
ofthe ‘Limitation, Aet, : '.€@he!. Courts, 
“below, having, ome -ta the 'éoholüsion: 
„phat. the, salon wasr a nullity, overküled, ` 
the objection of limitation and«set aside". 


for the’ 


the e. 
adt maan Hid Ab sale Suo: 
i [b 
msi PR à Pi that the 


dese “of ibi, os ipd cin a ade 
Gr, tlle’ benefit. of a partien cular class of, 
persons ‘and. Hot, bow] gen etal publio, 
"the" responfish nid writes irregu 
“larity: of' tbe a seni the salé, therefore, ' 
was nof ‘altogether,’ invalid, -We have 
"bebm referred’ to certain ‘observations ' 
made by .Mookerjee, X, in the case of- 


-p4 
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visions of a Statuto gez 


gi, of 
gih: 
T 
"d de B 
Bad Ba Pa RAA NET 


ANA, Ver ur Behari Lala an 


n 


E p on..'grounds..of, publie; olie i 
idi 18. gn " dom; polis 

a particul8: tpergon ; Or Ç asg of arin 
E , Condation oprescribed: bw the tatute 
;mof considered: ag indigpehsableand 
“nay be: waived, because: Pvgeny one has 
right, tos WANG, a, and to agree th)’ waive, 
E advantage , of? a- las. or; -rulermiade - 
` aolo y -for the. bengfitand. protection: of 

ie the individual, in his, priyaterecapégity, 

which, may be, dispansed vith wi 
ou infringement, of any, p 
‘policy 1. she mere fact that, e statutory. 
. provisions are intended, for, the. benefit 
of-a class -of persons doesnot- necessquily - 
" show, that,,it.18, not based on grounyla-of - 
n npablis, policy. o AB, Wa8 po ia mulae. 
amp Q an, U;e7 Dao Tug. 
"Ben S, Turner. (2), ihat | No uniyetgal, 
/rule..can be laid, down: for the -cengtyuc- 
tion of rutes s nario, Wheltior. mandatary - 
@nactimen all'bg egnaidereg directory - 
only of, gb fenton with gn implied nuel-" 
ification, for disobedienpe, Ibis the.duty ` 
pti'Courta of Jugtice to-try toe, atthe 
pea intenti an; of. theg y Legislatura. by, 
fal ye tending. to, he waione 

or the tatuta to; be -construed'? and sin 
athe- sase of Rajani, mon Ghose, v Sheikh 
Rahaman, Gam (3), Mr; Justice Mookarjes 
“observes: “The, OBly a CE that, may- fbe 
„adopted, 18,: thatrwhen t ge provisions-of- 
a, Gtatute, havaib been contravened; : if a 
3 question arises.as to how -far the;proeged- 
,ng8.Bre: affepied., by sych; contraxention; ' 
' thé, matter, myst: be , determined with! 
“regard ‘to. the nature, agope-antl object.of- 
the’ i No ‘provigion, which: hasbeen : 
„iola afed., No, hard’ and fast: line, cansbe- 


-a nullity andhan ime 


between -a 
faneri t We, therefore; ave toséonsider ' 


-the objeot qf the: “The preainible: 
“atates—-“ Whereas it d WE wan sup- 
“plement and.amend;the.Benéel Tenaney . 
Act, 1885.”...1;Seetion - "9B. ‚ôf, the’ Act. 


a Queso 0,8) 


nee Xd WN aod, dor 
i 
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the. Btatute-has. been: de- . 


lie night, or i 
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, 


i 


^ 


abc 


ginal .tenure-holder, raiyat or under- 
ratyat of-his right in his tenure or hold- 
ing, or in-any portion thereof, by private 
sale, gift, Will, mortgage, lease or any con- 
'-traet or agreement, shall be valid to any 
- extent except as provided in this Chapter.” 
' The, voluntary alienation;« therefore, is 
absolutely -prohibited excebt'as provided 
. for in “that Chapter, and section 49 K 


laya down “Notwithstanding anything. 


in this Act, no decree or order shall be 
, passed. by any Court for the sale of the 
right of an aboriginal tenure-holder, 


' raiyat or under-raiyat in his tenure or . 
holding, or inany portion thereof, nor. 


shall any such right be sold in execu- 
tion.ofany decree or order.” There are 
certain provisos to which we need not 
refer. Section 49K, therefore, ‘clearly 
lays down that there shall be no decree 
for sale. of a tenure of an aboriginal and 
no sale shall be held in execution of a 
decree except a rent-decree and certain 
other cases mentioned in the proviso. 
It is-not reasonable to hold that the 
Toginlatire having enacted that there 
shall-be no voluntary alienation by an 
ahoriginal to any extent except as pro- 
vided in .this Chapter should allow an 
“involuntary sale in the same Chapter. 
The enactment is for the protection of 


. the aborigmals against any indiscreet . 


tréneaction.-. That being the object of 
the enactment, we think it was not open 


. to.him to waive the benefit of the pro- 
We do not think that the mere , 


visions. 
fact that the enactment was made for 


"the benefit of a class of persons, vies 


D 


the -aboriginals in certain district, 
shows that that it was not on the 
ground of public policy. We are, there- 
fore, of opinion that the sale was a nul- 


lity and, ifthe sale is altogether void, , 


the question of limitation does not arise, 
That: uestion arises where the sale is 


"a valid sale-until it is set aside, as it was . 


in «the case of Malkarjun v. Narhari 
(4. Having regard to.the view taken 
by us that the sale in the present case 


was not an irregular sale but a void one,- 


we are of opinion that the application 
is not: barred by limitation, 

ý J) 25 B. 337; 5 0. W. N, 10, 2 Bam. L.R. . 
LÀ fis 
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(MULET NARAYANA KAMMATHU V. KOLATHINGAL KUNHI MOYE ^ 5 
lays down, "No transfer by an abori- 


9275; 27° the re-sale. 
; 10 M. L. J, 368; 7 Bar, P, Q, J, 730 (P, d 


[1924 . 

The appeal is accordingly dismissed’ " 

with coste. TN ; 
ZE C Agpeal dismissed, 


(unt = —— 


MADRAS HIGH COURT. 

Omu Ravision Perron ‘No. 32 

oF 1923. d : 

i July 21, 1924. ` 2s 

Present :—Mr! Justice Reilly. " 

MULKI NARAYANA KAMMATHU 

AND OTHERS—DRHFENDANTS Nos, 2 To 4— 
‘ PETITIONERS: ^ - * 


versus - 
KOLATHINGAL KUNHI MOYI 
AND OTHBRS—PLAINTIFFS Nos. 1 AND2 |, 
AND DEFENDANTS: Nos. 1 to 5—, : 
RESPONDANTE. paS 
Contract Act (IX of 1873), ss. 95, 96, 107—Sale 
of —Vendee's farlure to take delivery—Re- 
p dum of contract—Vendor's lien on goods sold— . 
e. i 


If nsaleof goods i5 on credit and no time 18 - - 
fixed for delivery, the vendor has no hen and the. . 
vendee 1g entitled, to immediate delivery But. 


ay 


Petition, under section 250f Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Subordi- 
nate Judge, South Malabar at Calicut, 
in B. O. B. No. 188 of 1922. f 
Mr. K. P. Ramakrishna Iyer, for the 
Petitioner. ‘ i 
JUDGMENT.—The plaintiffs allege 
that they sold 2,500 cocoanuts to defend- 
ants at Rs. 41a thousand, that the defend- 
ants agreed to remove the cocoanuts from 
plaintıffs' -warehouse within four days, . 
that the defendants did not remove them . - 
and, therefore, plaintiffs after ‘notice to. . 
defendants sold the cocoanuts by auction 
at Rs. 35 a thousand. Plaintiffs sued de- , 
fendante for the amount of -the loss on 
Defendants denied the sale 
to them, but the Subordinate: Judge.. 


Ts 


Yee) 8 4 


KRISHNA MOHAN V, GOUR SUNDAR. :- | 


male & decree for plaintiffs as sued for: 
‘Defendants Nos. 2, 3 and 4 pray for 
revision. '- 

It'is urged before" me. that there 
was no completed contract between the 
parties but only negotiations for the sale 
of the cocoanuts at 


INDIAN GASES, — . ; 


.41 a thousand from , 


4 


8513 


: The petition 1s dismissed with coste 
; of respondents Nos land 2. . 


av N.Y. Petition dismissed. 


|] 
‘ 


plaintiff and that even if’-defendants ` 


agree to ‘buy 25000 cocoanutsa, those 
cocoanuts were. never ascertained and 


appropriated to the sale from among . 


the cocoanuts in ; plaintiffs’ ware- 


house. But on examining the record, ' 


I find that there is evidence, not only 


that defendant No. 4/on behalf of defend- :. 


' ants, ed, to buy 25,000 cocoanuts 
at Rs. 41, but also that he inspected the 
cocoanuts at the plaintiffs’ warhouse, 
“where they were store din one lot, and 


agreed to take that lot. The Subordinate’ 


© Judge was: entitled to find on that evı- 
dence that the sale was complete. 
~ The only -other point urged for 
defendants is that plaintiffs. had no right: 
to re-sell the cocoanuts “The argument is 
that they could do:that under section 107 
ofthe Contract Act, only if they had a 
lien on the cócoanuts and that in this 
, case they had no-lien, asit does not ap- 
pear that any definite time was fixed for 
ayment. For this defendants’ Vakil re- 
ied on section 96 of the, Contract Act. 
Under that section; if the sale was -on 
credit and no time was fixed for delivery, 
then plaintiffs would have no lien and 
defendants would have been entitled to 
immédiate delivery. But in this case 
the, time for taking delivery passed and 
defendants repudiated the contract. If 
the ‘sale was on credit, as appears to have, 
been the case, defendants would have 


had the right to immediate delivery, - 


against which plaintiffs could not have 
set up any hen. ` But as defendants failed 
to take delivery within the time fixed and 
repudiated the,contract, they cannot take 
advantage of the provisions of section 96 
which give the buyer a right to delivery 
without poyment in certain circums- 
tances. “The general provision of section 
95 of the Act giving the seller a lien on 
sold dius remaining.in his possession 
has effect unless some exception applies. 
In the ‘present case the Subordinate 
Judge was right in finding that plaint- 


‘CALCUTTA HIGH COURT." 
APPHAL FROM APPELLATE DRORHE No. 588 : 
' : or 1922 MN 
D. May 15, 1924, =--> i 
' Present :—Justice Sir William Ewart 

`. Greaves, Kr, and Mr, Justice 


Chakravarti. ` 
‘KRISHNA MOHAN 
PLAINTIFF—À PPELLANT ` 


$ * versus d 
GOUR SUNDAR CHOWDHURY— . 
AND ANOTHER—DEFENDANTS— RESPONDENTS: 

Specific Relref Act (I of 1877); &' 4—Declas atory 
nint- Consenienhal relief, question of—Duty of 

ourt $ $ pre 
. Itis not open toa Cour dismiss a smt filed 
under sechon 42, 5 o Rehef Act, on the 
giound that a mee deolaration ‘will not suffice, 
without evidence and:going into'the facts 
[p 852, col 1 

Gokul Nath Jiu v The New Berbhum 
Ltd, 80 Ind Oas 589; 270 W.N 972, (1 
R (0) 183, relied on 


l Oo 


‘Appeal against- the decree of the 
District Judge, , Chittagong, dated the 
Ist August 1921, affirming that of 


the Officiating. Subordinate Judge, First 


Court of that District,-dated the 25th 
August19021. , ; i 
‘Babu, Chandra Sekhar Sen, for the 

Appellant. ' id 


Respondents, x 
. , JUDGMENT; '. 


“iff were entitled to re-sell {the cocoanuts. » 
"and to recover the loss from defendants. 


D 


CHOWDHURY— `` 


JA | 


abu Narendra Kumar Das, for the . |. 


Greaves, J.—This isan appeal by - 


tho plaintiff against a decision of the, 
-Distriet- Judge of Chittagong, confirm- 
ing a decision of the First Subordinate 
Judge 


The fucts’-necessary for the.’ 


understanding of this appeal are’ as . 


follows: , The présent” plamtiff-'in the 


year 1914: commenced a suit for parti- ' 


tion and his brother who-avas a party 
in. that suit filed’.a written” statement, 
At this, stage friends of the’ parties 
intervenéd and the plaintiffs. case ig 


ihat he was induced “by misrepresente-. . 
„tions to sign a solenama compromising’: 


EP ? n 


the „matters: in this suit. Then the 
, plaintiff, commenced the suit out-of 
which, this appeal arises and in this 
"guit li& asked for a declaration that the 


~ ‘decree baáéd on the solenama filed in the ' 


partition suit might be declared null 


and void and inoperative as having 


been obtained by undue influence, 
coercion and fraud. This was what the 
plaintiff asked for in this suit, and he 


asked for nothing, else ,. When., the - 


: mattér cante before the, First ‘Bubsrdi- 
nate Judge ‘of Ohittag ong he said 
without taking any evidenos that such, 
a guit would not lie haying regard to the 
Rane at “of section 42 of the Specific 


elief Act and ho algo stated that the’suit’ , 


was not foperly' vàlued,the suit having’ 
vod te on a Qourt-fee of' Rs 10. 
Against this decision an appeal” was 
preferred ' to ‘the District Judge aha he he 
stated’ ‘thét the''appéal was not .main- 
tainable „haying regard to the ‘fact that. 


only 8 Court-feo of Rs. 10. had been , 
paid nnd He referréd to the provisione, | 
"E of tbe .Coutt Feés Act. ; 
that, | the ¿detısions' of both thé “Courts : 


It seems to, us 


were wrong. ‘It was not, wé 


regard to'thé deojsior ih Gokul 


having 
a Natk Jiu v, The New Birbhum Coal, Co, 


Ltd.’ (1),, open to thé First’ Court ' tb 
Bay, ‘that. the suit did not lie _ without 
going, into the. facts and, considering 
the relief that, was asked and this being 

Bo, it vas’ not ‘open’, to thé lower 
‘Appellate Court to` dismiss the appéal, 
‘upon the, ground’ upén which it was 
dismissed. It may be, as the respond- 
“enis . contend, that it, will. ultimately 
' be found that the suit does not Less 
a mere ‘declaration will’ not suffice. 
But this is a matter. that has to be 
decided after the facts have been _-as- 
certáined and, the Jiidge is in a posi, 
‘tion, to, , deal with’ the point upon the 
facts ag: ascertained. The appellant 
before, us contends’ a no consequential 
seliat i ig necessary, .Me may, be right 


e may be’ wrong but. it appeats. to” 


is impossible for thé , Court 


wgug thé; matter as the "First Court’ 
Eo. orted to decide it without Er ! 


mig the facta. 
qn. Cas, 569, K Ow. N. gro; 924 A: 
Na s ) 1 
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P JRTHABHAI VERSEY & CO. v. AMARORAND MADEÀYJI &'CO." 


ex ebi 


, Ih the: Giréimatanieds, we allow die 
appeal'and the matter must” go: bácko-- 
to the First, Court im ‘order that” the. : 
suit may be registered ‘and, déalt with. . 
on;its:mürits. After that has beeh done: pa 


.i'ah appeal resiltg ‘it IL then' pe” 


‘possible to ‘say’ whether’ á second appeal | 
.liés or not or whéther' having - regard’ 
to ihe'valué of the suit there shoitld: 
be- a fif&t'sppéal to this Court, if appeal 
there be. 2 
. The appellant will be entitled to, hig” 
costs iù this Court Coste of ‘the’ 3 
lower. Appelláte Court” will’. abidé té 
result. Ji 
Chakra arti, J iets or 
; pr allowed: : 


BOMBAY HIGH: COURT. 
ORIGINAL Crvii, JURISDIGTION, BUIT 
E No. 2142 .or 1920. : 
» , , , March, 29; 1923. : " 
"Present —Mr Justice. Marten, 
JETHABHAI Uu & Co.— . 


 AMARGHAND "MADHAVJI & Co: — 
, DEFENDANTS’ 45. 


sumadretron, = 

to. be ee Test — rid vexaiióus 

„and oppresswe 

| Appeals to the.. inherent, Juristen oi^ thë- 

Coürt hive to be , regarded, with, the, gneatest, | 
caution - But :f afte exet aeng, gach, e caution the, 
Court’ 1s olearly. of opmion the jurisdiction’, 

sought to be' ex , it should‘ att be mtimi-” 
dated from so domg because no case on all fotre 

is forthcoming from he rep 


‘various High als 

' The Gourt Cute. | prexeht" véaatigus" 
bebedan a which woi Ta Pile effect of pe 
Tonne. the due administration of justice [pi 
ot 


rted décisions in the 
ts col 2]... 


and, Rèichaùd, Y gi 4 ‘Goi 8 ‘thd Gag. $ 
sik, “gh Bom, L R 963 p w "Aellen a 
na, (1882). 22 Ch’ >. E? NI Oh 32357 - 
WL. T 549, 31,W R- 205, followed’, ~ o.i 4 
itm 25 of the Crval 'P ure Code ‘does, 
apply, a a any, rats shoul ngb, be e ccnfined, 
to. M oben to a particular’ Tadeo pe yaonally e. 
Rie EX APT to tes: Ocurt: as 
whole. [p. 8 


Tho test ig ngeki thé sumó. 
fof d “ot aa inate no 151 ofthe ae 
rM or ee the jte mêta 


Nal 82) 2s |, INDIA PASES., BEDV: 


" JETHABEAI VERSET &s00. 9 su aca '&g0. ete Fh 
„lenient test ado pied in sogtion 527 vot ths Criminal: | was ` deed) constituted and. thgt,. 
Procodiie Code. Lp 86 2)" - therefore, they; . the defenidgnté, "Were, not". 


Plaintiffs who Oirn he Bomba, 
m an and. Oaleutta rai bagusi in Bor ae concerned with the’ tran tions between! 
bay „broug m d i je Bombhy against . 'the plaintiffs" and the e gon” firm; 
idants who, edt .on,busmegs at, those that, they were .not ,thà commission ' 
4 marchants zr ries ent “The, “agente of.the plaintiffs ; that the „agency 
alleged by. d taints, was eee the | 
6 , plaintiffs and the gopn and was ' 
E ibodks ME as well xb abana: pe the petal entered : ‘into at aan th no part’ot! 
Wins wate at Rangoon and the; suit involved ' the cause.of, action | had, arisen. in, Bombay - 
‘a dslerinination ofthe custom of trade qbserved at, h 0 “had di 
Rat p regard tó'the transactions After! - and, the. ‘Hig Ourt ha po juris ction 
, ths, of ths ‘suit, defendants paid xim ‘they + to tty the" guit "They further; -coritended 
FORE ps ,balancs’ due to: the , plazntiifs mu that all _brangactions . took place and all ' 
om pay taxed’ costs to dite bat „prayed; ‘mdneys were “paid ab: Ranggou, that ‘all 


"the Eu should be ata 
Hell, (1) that 16: A bs mošt inconvement hooks “of accqunt, ‘papers, età ngelaking, 


^; to;the defendants to have tho smt tri at Bom P" the said transactions were at: Rangoon;'' 
7 858 cols 1 & 2, p 859, col 1] . A Yay, ` that .. the „principal . witnesses , of "both 
F as from ths date when the defendants. "parties! Ayere ab: Rangoon and, commis“ 4 


“th the “anio t to 
Se ost. 5 hs Dlamtits^ and offered to. signa would: have’ to issue for taking’ 


op WIE the, defendants , [p 859, pol 2 ‘their evidente; that -if-the suit ; 

. n z that the” getme ab, Matyi miner! “allowed to proceed: "Bb; ‘Bomb ay it would! 
iba enti under OKA, L Ovl Prode edire Gode, „involve 8: „grèat hardship, expense; ‘and 
Ja efault of bis gö; domg ,within' ‘tho tame incohyenienee » to to “the defen. ants, , “and! 


ted’ ‘for presentin, furthi i 
v TUE Hagel, 859, PET "$1" that even: ifthe; High, Court. had "juris, 


ye 
TR CTS. .—Plaintiffa carried. en diction ‘the , guit 8 quld : be, stayed’ "dr 
$ ;busi "in Tice at Babag. “Rangoon transferred to thé; ‘Court ` at „Rangoon. 7 
and; Calcutta and” had their head office .The,defendants then traversed the other: 
, üt; Bomba. brought a,suit for accounts, „allegations of, the; plaintiffs, with, regard ' 
in respect of ‘certain , transactions with for, accounts and alleged that: “they” “did: 
. defendants who according to the plaintiffs, not enter into: Any forward. irampaptipus; , 
ware merchants and commission agents that no: sums,were. “due from: them to: 
„with their ‘head office. at^ “Bombay. ‘and ` ane plaintiffs and that "when the ‘accounts.’ 
“branch, offices. at ; Rangoon, Caloutía and forthe Sambàt,yeat 1376 were,made"up' 
Karachi: .It, was alleged , that, plaintiffs ‘py’ the Rangoon firm, the: ‘defendants. 
-éniployed defendants as their commis-., forwarded’ to ‘the’ plaintiffs: on | 28th’! 
sion, agents and ‘agreed to, pay their February: 1921 a cheque for. the- "total 
usual |, commission, that, defendants: ;amount found. due by. the Rangoon;: 
branch’ office at. ‘Rangoon used to! CAITY < and, they 


7 


mepreséntative, at Rangoon for buying. = 
„and, ‘selling ` rica, "hat FOR Bur (4) "Whether the silt) should nob be 
"ranch office having, entered into ‘cer, stayed, in any event on “the ground of ; 
“tain speculative transactions on .behalf.'the: balance of incónvenienoe- ,and. the f 
`of the plaintiffs, which the latter, “had , suit being oppressive.” 
“mot, authorised, disputes arise between ^ Messrs. "Ddvar and Degai,',for the’, 
the, parties and as the accounts for the : Plaintiffs. à 
- Sambat years 1975 and 1976 had noi been Messrs Jina „Taraporejalla:s and 
adjusted, defendants had in th&ir hands - Engineer, for the. ‘Defendants. : 
large sums of money, as well as some JUDGMENT.—{Atter stating - the 
goods, belonging’ -to, the plaintiffs, "but «facts and discussing’ the pleadings of the: ' 
fad withheld the, same” 'owing to the parties ‘His Lordship proceeded —] | 
dispute ,The defendants. contended that ‘ ‘Now the facts’ which are admitted or , 
. the, firm. with which’ the plaintiffs, had proved here are shortly'as follows. : ithe. t 
_dealings at Rangoon „was, nota. branch parties’ come fror: Ontch or Kathiaway, d^ 
uot the, defendants’ firm. in, Bombay, Du but dd businésseg are.mainly. elsewhere, 


“offer "to, pay ‘taxed costa’ eg! f 
"oui ‘instructions given, by tbe plaintiffs’ Jame The- main” issue in „the: gase . 


' 


- ~ having this suit triedan Bombay 


- rice, 
; number about 100 to 125 and amount 


^ 
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parties are (a) 1n gunny bags, and (b) in 
The transactions m gunny bags 


in'all to about three to four laca of 
rupees The transactions in rice -are 
about 500 or 600 and amount to nearly 
rupees fifty lacs. All the transactions 
‘took place: in Rangoon, and all the 
instructions fo1 these transactions were 


- piven in Rangoon “to the’ defendants 


y Khimji and Tókersey. Khimji was 


. admittedly a partner in the plaintiffs’ 


" firm. It is in dispute whether Tokersey : 
also was a partner in the plaintiffs’ 


« firm. Further, the moneys in respect 
- of these transactions were paid in 


Rangoon and all deliveries were given 
or -taken there ‘Substantially all the, 
"books of ‘account and vouchers relating 
to the suit transactions are at Rangoon. 


, Further the other: parties to the trans-' 
- actions are all merchants in Rangoon 
: and consist of Chinese, Burmese, Éuro- 


pears and Madrasıs. The books of the. 
hinese and Burfnese merchants are 
written in the Ohinese and Burmese 
languages respectively, while the Madrasi 
-books are in Tamil It is not practicable 
to 'gef business men to come from 
Rangoon to Bombay to give evidence, 
for the journey takes about eight ‘days 
~ if a traveller goes va Calcutta. . I think 
it would ‘probably take longer if ‘he 
went by Colombo unless? he was for- 
tunate in meeting connécting boats 
«, lt isim dispute whether the plaintiffs 
are acting bond fide in persisting in- 
The 
contend that the transactions in question 
were the private ventures of Khimji 


and Tokersey, and that they are now. 


hostile tothem The defendants allege 
that the suit is being continued in 
Bombay in order to harass the defend- 
_ ants-and so force them to some settle- 
ment which they would: not otherwise 
agree to; that the plaintiffs are wanted 
by their creditors -hoth in Bombay and 
in Rangoon and have decrees out against 
them in Bombay, and that thet 18 the 
real reason why they have remained in 


* Cutch and have put forward requests 


«for adjournment, and that under the 
» circumstances it would amount to a 


: | “INDIAN CABES. 
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«eThe disputed transactions between the 


NU 


denial of justice if they werg forced: 
have the matter tried in Bombay. '. 

The plaintiffs have called no evidence, 
but the defendants have - called their 
Rangoon partner’ Jivandas Beyehand. . 
It appears from his evidence that in the ' 
rice transactions a question will arise on 
the local law: of Rangoon with regard 
to the rice control. It would appear 
that in these mee transactions the 
plaintiffs have been debited and credited 
with certain bonuses. The defendants 
say that this.is in accordance,with the ' 
practice in, Rangoon and that this , 
ractice was not an infringement of the 
ocal regulations -Whether that ‘be so 
or not would be eminently a matter for 
the Rangoon High Court to determine, 
if possible. . 


Then the same witness in answer to 
the Court made a statement which might , 
‘Be liable to misconstruction. He said: ' 
"If a commission was sent to Rangoon: 
to take all the evidence, we should 
have no objection If all the evidence. 
is taken there, we have no objection.” ' 
Then: on bemg cross-examined he said . 
“If all evidence were taken on commis- 
sion, we should have no objection to . 
being tried in Bombay? Whereupon 
Counsel for the plaintiffs said. “I say 
now I shall have no objection ‘to all 
evidence being taken ,on commission 
including this gentleman's." What the 
witness meant there was, I ‘think, that 
if all the evidence:on both sides was 
taken on commission and no other evi- 
dence was allowed to be called at the - 
trial, then his firm would not object to 
the Bombay Court determining: the 
rights of the parties. But that was only .- 
a layman's reply and as was pointed out 
by his Counsel shortly afterwards, a 
commision to Rangoon would not pre- 
vent the plaintiffs from afterwards calling 
oral evidence at the trial in Bombay, 
and thereby springing a surprise on | - 
‘their opponents and a surprise moreover ` 
which they ‘might be unable to cope 
with by ‘calling rebutting evidence. 

Further, on March 2nd, 1923, when I: 
asked Counsel for the plaintiffs how he 
suggested the case should be tried; he 
said he wanted it to go before. the' 


+ 


' incidence, Qounsel said: 


. Bioner to go t 


“ina position of difficulty- Their 


, a Commission to Rangoon, 


Voli 88): 


; Commissioner ofthis High Court in the 
“ordinary way. Then when I. said a 
Special Commissioner might, have to be 
appointed to ge to Rangoon and that 
provision must be made for .his costs 
and that in the first instance those costa 
should be provided, by the plaintiffs 
, without 


‘asked to deposit costs here for & Special 
; Commissioner I say I am not obliged to 
.do 8o, and that if I am- ordered .to do 


160, I withdraw my application to consent , 


| to Special Commissioner to Rangoon.” 


- As to this, I will only say that if the 


Court has to das a Special Commis- 

usands of miles away 
to Rangoon and be engaged on a 
lengthy enquiry, such cash deposit must 
be made ,in order. to rovide for his 
costa. Tam referring of Ola to his 
,.costs and not to the costs of the parties. 
. That being so, as it is the plaintiffs’ 


. Buit ,and they have selected this ,incon- 
: venient forum ‘of . Bombay, it would: 


; seem only reasonable that in the first. 
` instance they should provide the initial 
Court -costs necessary, for the determi; 
. nation of this suit, just as if they were 
additional! Court fees, leaving it. to the 
. Court hereafter to say how those costs 
should beultimately borne. The plaint- 
iffs have, . therefore, once more put me 


, has declined to accept the terms which 
were pyovisionally arranged on January 
Sth, 1922, for selecting a limited number 
_ of items in the gunny bag transactions 
,88 a’ test to determine the ‘liabilities of 


" the, parties, “and have insisted on raising ' 


. the point about. the’ rice bonuses which 
“ig not. expressly pleaded in their plaint. 
They have now created obstacles in the 
way of.an alternative solution of the diffi- 
oniy, viz., to send a Special Commissioner 

. They prefer to take up 
the position that if the defendants, want 
they "must 
iwi &y the estimated expenses thereof 

to Court under O. XXVI, r. 15.. 

m hese then peg some of the main 
facts, what is the law. on the subject? 
The jurisdiction under which I am 
, asked to, stay all further proceedings in 
“this” ‘action is contained . jn section 151 
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prejudice to their: ultimate ' 
“If Lam to,he,. 
'.to be regarded with the greatest caution. 


_is rthcoming from 


. alle 


unsel ' 
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of the Civil: Procedure Code, which. rups: 

“Nothing in this Oode shall be deemed 
to limit or otherwise affect the inherent 
power of the Court to make such 
orders as may be necessary for the 
ends of justice or to. prevent abuse of 
the process of the Court." : 

Appeals to the inherent ' jurisdiction 
of the Court have, I need.hardly say, 


But, if after exercising such caution, 


the Court is clearly of opinion that. the 


jurisdiction ought to be exercised, I do 


, not think 16 should be. intimidated from : 


, because no case on all fours 

-the « reported 

a ın the various High Courts. 
The only Indian decision to.which I 


80 Eri 


. have been referred is that of Geffert 


v. Ruckchand Mohla (1) where under the 


.then existing Code there was. ‘power 


for the Court to stay a suit, if “it -is 
satisfied that justice. is more likely to 
be done by the suit being instituted in * 
some other Court." “That was a suit 


.for a libel published in. the' Bombay 


Gazetie. Accordingly the cause of action 
arose in Bombay The learned, Judge 
refused to stay the suit merely on. the 
ground that the libel related to'the 
ed wrongful dismissal of the plaint4 


iff m his employ, which- was the 


subject -of another suit. between the " 


same parties, in. a District Court; where 
most of the witnesses were living. With 
great, rs L entirely folow that 

ecision, but it is of little assistance. 


,to me here, In the present case, sub- 


stantially the whole of the Gaus” of. 


action arose in Rangoon: 


On the other RT Mulchand Rajehand. l 


,v. Gil, & Co. (2) is an instance where 


this Court, restrained the ‘defendant in a 


.Bombay High Court suit from: prosecut- 


ing against the plaintiff and others- a 
suit in'an up-country Court which had | 


been instituted some twelve days before 


the eb Court suit. There Mr. Justice 
Macleo who was the Trial Judge, said , 
at page 9 
“Tam pae ‘to. hold that in the 
quip E 178; 13 Ind Jur 300; 7 Ind. Dec. GA 


_(2)58Ind Cas 518,21 Bom. L. R. £5 sip, 
~*Page of PI Bom. jn KABAT . 
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Gama e, of “this “raseh Sutice ` Té- “tedak” "y “a? Aiie df Motion arising quj. 
a8 fires” tlint’an- order ‘should | BO ‘Against, „j of vthe, jurisdiction, if satigfled tthabino 
sYdétendaiits in this’ Court’ in per "sonam, v injustice " will tebe done, ithersby‘ito the., 
from Ypréeéeding with ‘the ‘suit in ‘the. plaintiff, and that:the defendant : ‘would ,, 
. Bifápür-Couft^ 'Al] the 'évidettce ^re- - “be 'Subject/to such! pate m ‘defending . 
: um the pürpóse vf, ‘deciding ‘the. ‘theraction, ‘aa’ woul 
ispute would be m Bombay,” Ita duité and; ` oppression, totwhich' he: would nbt., 
clea" that‘ this case- nag bė`třied, in. ber ;Sübjebted-if ` an action ~ eere brought, . 


` "BorilBay: Tt^ would B “moat ‘undesir- pin‘ ‘another; and ` adebésible ' Court, ‘where. ; 


able- "precedent “that” coitimission” Agents,,; the cause of action ardge.” ECT 


án-Borilày “Who make lüdvànces to:up-,; “The suit; there, Wag fori 50 “damages A 


. codtilzy ‘merchants on their cotton should, 1 for apisrépkesebtàtiona inya, prospectus, .. 

Be p caer try Courtg in’, cases ` "The n&me--6f - the; “Bank of ^Beotlgad ; 

"o 

"théni"ün Seas transactions,” '. ; 2 ers; of -the Company, ma, "accordingly: : 
"THat'décision was DA raen on. ‘ appeal ^. they and.‘ théxr, treysuyer.” ahd ‘certain, , 


for, thé Re song there Eivà ‘directors of ther Oompany were andes BB , 
E néxt't the’ Eg depisioia, , 1 defendanta. 2’ Theswrit! was setved.on : ‘the | , 
SI find? sn thé "brea ad Waris" on which’ (Len don. branph: of thes Bankot Stotliiid, : 


- the’ "jurisdiétion , du exercised, thay be « ‘algo -9n., one. 6f-the ‘directors who, . 
"surüiülrised' as ^ - follows, MZ., tht the "Sas. resident tiere. ; “Phe: Bank applied . 


‘which may “begar, between, appeared on, the prospectug asthe bank, s 


amount to ‘Yexhtion v - 


` * Oort “will-inteffere to, revent, yexatious " to';atay- all fürther : procéédinge: inthe v ' 


"tprodeedings which’ would háye the ftdt | action:ón the, ground thatit. wa fezatidus , : 
"of preventing the due wimithstration’ of” "ard, ‘oppressive: ‘and, “anysbtise-+ ofthe. 
)justibe a Thus i in “McHenry \ NS "Lewes (3), , process of “the © Conrt, v dord, 1 rell... 

ord (Justice Bowen nt piges. 407-4 Ape d lit that the action “Was: purély. , 
said E éottish:; action’. and 4ll'thetrapisactions : 
mina that’ it would be most’ unwise, “thie! gaye rise td.the ralleged’ cause bf, 
‘to Jay’ ‘down | ‘any , definition of what i is “action .todk+ plate: “exclusively. in Scot-n,, 
- wexü OUB e or: cae pressive T would: much y. ^land, and’ that all'Xhe ‘parties.*'to’ the 5 
«rath eas è dn the "rend fal ‘pfinciple that: "action. wésided in, Scotland, with the: 
‘the’ nd: will "interfete, when- ; . exéeption; ofthe s defetidant : “Scott, "who? - 
d EO rextition* ahd, "oppression. appeared. to reside. n 5 Loadony,: pA 
n preye fle ait nof Justice, . "paben 147- _the ,Jearnéd!Jridg saldim" sss 


Eti NA te br ünjüst endi, "Af this action be foùght outy dc tiv 
xs S gine cape ! Lord Thstige 7. uobvious* that-dt.; ; willi intolve ’ > palling: att 
' Oottdit’ M ipe 1406 said “+ 7 , Márge. númber”of: iwitn6sben al, of When; 


“Tnsêthe fat lave, it^ ^is aj diction reside. in} Scotland; and: nond'in' England, 
which Eutr exeroigé ord Said the: production: “ofr mumeroyer, Books, s 
caution. Sto ping in the; “midé) 61 Of Ha, < documents, Jand ‘papers; relatin “tothe ; r 
"guit^a pamir mi going 'ón. “when hitters: ‘in “squestibn. in iBcbtlarg, “and a: 
ı he hab: ti” "of" ‘action 4 against the, pitis petfëctl Y. elear-that a- vase of this, Ü 
EM which "hàs, ! ‘vicind: oüght,; ‘if possible, to the! -triédcin: ~ 
-tovbs exercised "with Yerycoféiderable *Scdtland. aud that the: ‘wicdvenience*and:. 
«caution: : ae "difüicültyn placed, upon "the ‘defendants ; 
'T'Hóaes vprinciples, were ‘inore utis in conducting, the’ casd in Enkland"ivould.v. 
‘Jarl, ‘eobsidéred' by "the Court of Appeal; :be':60 “great as to' put^a’ gréat :Oppres: 
1n: Ss iBank : of Sootland | (e. „The sion supon-thém: if’ they .were- obliged- io: 
' hendiióte rutis iif . j«produce “and” keep ‘their. witriesseg and... 
"T ED stay. , an, " action, documents, ‘ete.’ in. London üuring'cthe 
broth wi Tiho jurisdiction, (in ‘tithe sucly a trial. as: ‘hat Which : sould: 
k last”, .. m 
Dose io ick Y pi 397, 881, J Ob. 395, 47 1. Win ater feferring™ do tho cases ~ 
nT E ED 141.751. J^ E B;à18," "94 L,-^háve'i mentioned, ‘the uad ‘Judge | 
R. 370,22 TL, R. 187, “stated at pagó 150 — 


, ol, Bg] 


*éxercise- of! this. power “of thet Oourt do 
-not appear’ to-*be- so' much: difficulties in 
- Btüting 'the'law as difficulties in tad- 

'"ministering-or applying it. "Phe Court 


should, on.the one ‘hand, "see-tlearly^ 
‘that! in stopping -an'aétion it‘ does: not: 
and,’ 


‘do injustice," on'the-' other hand, I 
‘thinks“the Court: ought “to -intetfere 
‘whenever ‘there is ‘such -vexation and 
oppresaion "that; the ^défendant “who 
'obyects' to the exercise: of the jurisdiction 
. Would be*subjected 5 to-such ‘injustice 
that.he* ought ‘not. to" "be ' sued “in: the 
: Gourt in which the ‘action is‘ brought, 
“to whieh injustice he “would not “be 
vsubjected’ if -the "action'were ‘brought 
‘in zanother ‘accessible “and -competent 
* Court.” . un 
"Then'at-page '151' the: learned Judge 
‘proceeded: 
' ' "It^ seams’ to-me"elear that the~in- 
'eonvenience:óf trying a case!in ‘a-parti- 
' cular Tribunal may be'such'as practically 


- to"work "8 serious injustice upon a ‘de-’ 


- 3fexdant and: be vexatious. "This-would 
^ probábly-not be’ so ‘ifthe ‘differencé--of 
trying in one” country rather “than ‘in 
another were Merely measured- by some 
extra.expensé;‘"but’ where the ‘difficulty 
for ‘the “défendant of. trying -in “the 
- country in “which 'the ‘action: is brought 
^ ijs^such that ‘it ^is impracticable. “to 
" properly:. pd „case by reason bf the 
‘difficulty “61: procuring the attendance 
. of! busy !‘nten as‘ witnesses, ~and kee 
` ing: thèm during a” long’ trial, and bf 


V having" to-“deal-with 'massea -of-books,’ 


-` ' documents, “and papers which are: not 
„in the „country "where ‘the ‘action is 
"brought,and of dealing with law foreign 
‘to'the' Tribunal, it appears to’-me ‘that 
a case of vexation in'some circumstances 
may'.. be "made out ‘if the- plaintiff 
-chooses ` tovsue in ‘that-country rather 
"tham in that” where everybody .is and 
where all the witnesses and "material for 
' théitrial ard.” ' , 
“Then, after referring'to: the possi- 
' bility of suing in" England a Bank 
whose'head óffice was ‘in-’Austrajia or 
“Brasil ‘in *'respect ~of transactions 
which ' took "place ın Australia ` or 
Brazil, the' learned. Jüdge ‘continued 
“(page l52):— _ : js : 


2 is Egbert v Short 
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+The ‘difficulties which‘ arise in -the - - 


“This matter +s- in -this. respect, tof 
geneal importance, “because ~so “many 
"Banks .and -other mercantile ‘houses 
‘which are -:eathblished “in--0urt Colonies 
~and in the “United 'Sthtes--and other 
‘foreign countries " have "branches rhere, 
‘To va! business concern’to allow ‘actions 
"to-proceéd ‘in: such ‘circumstances Ahen 
‘there isaproper and: ddequate "Tribunal 
“in the place’ where «both: parties really: 
“are,” and‘ dealt “with~each- other, | 
‘all’ the ‘evidence 4s, " would ' beuintoler- . 
~able — In-.the :-present case; aparti from 
"this question -about “Scott; it is “difficult : 


' "to: conceive ' anything: more ! harassin 


‘to the ‘deferidant ‘Bank than “to Cage I 
“their officials draggéd‘-up' to' !Loridon 
“for alengthy trial, “when the Court". 


. ‘of Session -is,"80 -to, speak,sacrosa ‘the . 


“way «in. Edinburgh....../ 'All^ this to «my: 
"mind yis Y 
~ expense," 
- Accordingly the ‘Court’ 
“in that particular case. - 3 
' “In the other'two ‘suits, to-whičh «T 
“will refer, the allegéd cause - of--action 
“arose'curiously enough in'Bidig; “Ong `- 
E (5)-&' decision of ‘Mr. 
-Justice, Warrington. The ‘other ‘sis - 
In re Norton's Settlement, Norténey < 


Norton (6): a decision” of! the” Court. pf a 


„Appeal d pus suits- were-com- 
“menced in‘ England’ bya «wife against 
~her husband or trustee; and'the:'défend- 
‘ant apbliéd'-for«and ‘obtainéd-a ptayson 


' the «ground ' that “they were ;vexatious. ` 


“and ‘that the- disputes «should» more * 
properly '‘be -tried 4h' India. :Substan- 
rtially “the decisions were- applications’ 
- oft the:' principles referred to: in “the: 

‘ above ' Bank vof ‘Scotland: ‘case (4)‘ but 
‘I may quote what Lord’ Justice Vaughan : 
'Williams said-in-In ré Norton's: Settle- 
, ment! (6) at page 479, me ] ' 
"I wish to-say, further, -that''the-un- 
‘doubted inherent jurisdiction :of -the 
* Court -to ‘stay proceedings on’ "the 


.'grourd ‘that':they ‘are dn abuse ifethe ' 


` process -of' the Court should ‘always 
"be - exercised ‘with the“ greatest care 
and caution. : As ` I- have &lready-point- 
ed out;in-order:to justify a stay. it 


ES. 
(8) (1908) 1 Ob 471; 77 L. J. Oh 7312; 99 LT; 957, 


. / i M 


and. ` 


'(1807) $ Ch. 205, 70: J. Oh 520;:97,L.. T: 6 
M 858 Rd 


^ 


7 


~ is, as a rule, necessary ‘that something 
‘more should exist than a mere balance 


of convenience in favour’of proceed-' 


ings‘ in, some other country. In my 
opinion it must he proved to the satıs- 
faction of the Court that either the 


'..this country are so great that injustice 
will be done-in this sense, that 16 will 
be, very difficult, or a practically im- 
possible, for the htigant who 18 ap- 

-plying for the stay to get justice in 

. this country. Sp 

: may say that the litigant must show 
that some injustice will be done to 

, him. There is also another considera- 
‘tion to ‚be borne in mind If the 

` Court, taking all the facts into consider- 

. ation, comes to the conclusion that a 

plaintiff in commencing an aetion in 

this country has not done so on account 

of any . legitumate advantage which a 

trial in this country will give him, 

hub for purposes entirely foreign to that 
legitimate purpose, then; apart from 
any, question, as $o expense or 'in- 

. convenience, in my _ opinion not 
only has the Court jurisdiction, but 

. it is ite duty, to stay the  próceed- 

sa ings". a . 

. Applying then the' test laid down by 
Lord Justice Vaughan Willams, are 
_either the expense or the difficulties: of 
trial in the Bombay High Oourt so great 

. that it would be very difficult or praeti- 
cally impossible for the defendants to 

` get justice in this Court? I quite accept 

at mere inconvenience is not sufficient 
It is clear to my mind that putting the 

' matter in the most favourable way to 
the plaintiff, it would be most incon- 
“venient to the defendants to have this 

^ guit tried out in Bombay. This incon- 
,venience will in the main fall on the 
defendants, for the plaintiff is in the 
happy position that'he ıs entitled to call 
upon the defendants as his commission 

, agents to account for the proceeds of his 
.goods that have been bought or sold 
on his account. He may accordingly 

. remain safely ın Cutch, and merely in- 

` struct his Counseland Solicitors to require 

. the defendants to prove strictly every 

- single item in their accounts, and pro- 

. duce- all necessary books, ‘vouchers, 
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expense or the diffleulties of trial im ^ 


ing generally, one 


- "924 
oo, ' ^ d te 
etc. If, therefore, this Court had a 
complete discretion as to whare this suit 
should be tiied; I should undoubtedly 


„hold that it ought to be transferred .. 


“to and tried in the present High Court 
‘of Rangoon.  ' 

But does this case go further than mere 
inconvenience? In- my opinion it un- 
'doubtedly does. What Lord. Gorell has’ 

stated with reference to the officials. of 
_ the Bank of Scotland applies in a con- 

siderable degree to the defendants’ busi- 
-ness at Rangoon. But one must re- 
member this that whereas .Edinburgh : 
_is only some eight hours by rail from 

London, Rangoon is some eight day 

journey from Bombay. And in. tke 

English suit there was no diffculty about 

languages. Heie the evidence is that, 

the defendants will require Burmese, 

Ohinese and Madrasi merchants to pro- 

duce their books, all of which are. 

written in their own languages. But 

Burmese and  Chmese witnesses are 

ractically unknown inour Oourts and 

Tamil speaking witnesses from Madras 

are rare. We have no Court interpreters 

who know any of these languages. Oon- 
sequently speci arrange ents will haye 
"o be made for the ‘necessary official 
translations of all these documents and. : 

the oral evidence of the witnesses. It , 

is to my mind clear that in any event 

a commission would have to go to 

Rangoon. It would be monstrous to 

say that the defendants must either 

do the impossible, that is, require in- 
dependent business men to travel from 

Rangoon, or else have their evidence’. 

shut: out. And even if. a commission 

were issued, I thmk when it returned, 
the Trial Judge or our High Court 

Commissioner might be in the great- 

est practical difficulty as to how he 
should proceed. The plaintiffs might ' 

call some oral evidence to answer 
which another commission might be 
necessary, and there is almost bound 
to be great practical difficulty about the 
books. Some of the ' defendants’ books 
are required for proceedings in Rangoon 
,and"in any event the defendants -can- 
not be asked to forward recent books 
to Bombay, for they might easily be 
required any day i looking up or ep- 


. That is an additional reason why 
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In this connection the defendants’ 


- witnesses no doubt admitted that they ' 


: would not requi the Samvat 1973 
books for their day business now and 


that ‘there would be no hardship. in ` 


` bringing those books down. But the 
` suit transaction are not in respect of 
" the year 1973. They are for the Sam- 
` vat years 1975 and 1976 (1918-1920). ` 
In short, I have to the best of my 
abilit; 
~ would be the probable course of events 
_ if I allowed this sut to proceed in 
.the ordinary way But in the result 
- I can find nosolution to 


“administration of justice in the present 
` sut, except to have the disputes tried 


: at Rangoon where the High Court 18. 


. BO to speak across the way" as Lord 
Gorell put it in The Bank of Scotland 
case (4) 'I have already referred 1o 

"the matter ‘about the local law of Ran- 

on with reference to the rice control. 


“matter should be determined at Ran- 
- goon: Other reasons are the large aggre- 
gate numbers of the various trans- 
actions and the large sums involved . 
Nor can I accept the plaintiffs con- 
tention that all the matters in dispute 
can be tried by the Bombay High 
'"Oourt Commissioner on taking e 


accounts. A reference to the further. 
‘.issuea (5—13) that have now been put. 


in wil, I think, show that there are 
“many points which ought to be dealt 
with by.the Trial Judge. and not left 
to the- Commissioner. For ‘instance, 
' the initial dispute as to the authority 
of Tokersey and Khimji and as to 
whether these transactions were on 
' behalf of the 
ventures of their own, are matters for 
the Trial Judge and not for the Oom- 
missioner on taking the accounts. 

But there is one 
tion which must be taken into con- 
sideration in this case and that is that 
this suit was not wholly vexatrous and 
oppressive at the date of its institution 
in August 1920, becouse it has at. any 
rate resulted in the defendants paying 
a sum of Rs, 33, 545 in February ‘1921 
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forcing transactions with ‘other parties. ` 


endeavoured to forecast what- 


' ^1921, when the defendants . 


satisfy my. 


-~ sense of what is'required for the due 


the ` 


plaintiffs or were, private ` 


important distine- ` 


E 
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and’ offering to pay the plaintiffs taxed 
costs up to that date ‘But that does 
not, in. my opinion, conclude the ques- 
tion as to, whether or not the suit is 
oppressiye as from February 28, 1921, 
or some later date A suit may consist 
‘of two, claims A and B, and be only 
‘oppressive as regards A. If, therefore, 
a defendant satisfies claim B, I do not 
see why he should be precluded from 
contending that claim A should be stay- 
ed. In the present case I think the 
‘suit was oppressive after mg 28, 
paid the : 


above sum and made the above offer’  . 
I have so far dealt with the case 
irrespective of whether the plaintiff is 
‘ acting from any indirect, motive, “The 
defendants ‘say he 18, and have put’ for- 
ward certain. reasons which in my opi:: 
nion afford “justification for their con- 
\tention The plaintiff has not gone 
into the witness box, and I understood 
from his Counsel's statement to me on 
March 2, 1928, that he is stillin Outch. 
The inference draw’ from all the 
circumstances is that the -plaintiff is e 
acting, from an indirect motive, 
and that he hopes by remaining ' in 
Cutch to avoid all‘ inconvenience to 
‘himself, and yet at the same time by 
continuing the proceedings in Bombay 
to put his opponents to Such disadvànt- ° 
.age-and to such oppression that they 
will either be forced to some compro- 
mise or else may run. & serious risk of 
an adverse Judgment in the absence of 
evidence which would be available for 
them at Rangoon, though not in Bombay. 
‘My conclusion then is that I ought 
to make an order to the following 
“effect. The plaintiff is to be at liberty 
to withdraw this swt under O XXIII, 
T. 1,‘buf m default of lus .so doing 
within the time limited for presénting 
an appeal, all further proceedings in 
this suit will be ‘stayed. But this is 
to be on terms. The defendants must 
pay the whole of the costs of the swt 
-up to February 28, 1921, when’ they paid 
the cheque for Rs 33,545 and offered 
,to pay, the costs up to date As ore 
gards, the subsequent costs of the suit, 
these’ will be paid by “the plaintiffs, 
and there will be a set-off as to” costs, 


r 
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In .viêw ‚of the offer of February 28, 


“4921, -I sdo not. think at. would be fair. 


“tou make the defendants pay the costs 


edown to their filing of their supple-,. 


 rmerital written ,statement Then there 


;:xmüst besan undertaking by the defend-.”, 


“anis. ,bhat they will -raise -no technical 
“defence. to the. plaintiffs. suing the Ran- 
„goon -firm , in , 


„seht, guit. to sue Amarchand : Madhavji 
.& Co. of "Bombay . alone, -and not .all 


“the, partners in thé, Rangoon. firm, There ” 


must, also be an undertaking by - the 
‘defendants that if the plaintiffs sue them 
.in?Rangoon, they-will not ask for further 
„security -for costs, against, the plaint- 
“is as "being. foreign plaintiffs. ;' These 


,undertakings, defendante’ Counsel ; have, 


»alreády. expressed their willingness to 
ive, viz. on' January 9 and 20, -1922. 
eoution of this order is to be stayed 


ror. the limited time.allowed for the. 


| presentation ofany appeal by the plaint- 
lifts "from this order, and if any such 


_ appeal is presented, then peuding.the. 


"hearing.of such appeal or until . the 
further order of the Court Inany event 


“the , plaintiffs are to be at liberty to take ` 


such, proceedings in the High Court of 
e. Rangoon in respect .of the subject- , 
matter of this suit or any part thereof 
as, they may be advised. 
‘Issue No. :4 will accordingly be an- 
,Swered “yes, after. February 28, 199], 
'but.any-stay: is to be. upon the terms 


+set: out; in the. judgment of the Court". . 


“In. conclusion I should refer to one 
‘further „point. : On March 2, 1923, in 
answer to, a question , from ‘the Bench 
.às to the powers of transfer of suits in 
“India, Mr Davar was Line enough to 
refer me to section 25, ‚of the Ciyil 
vProcedure. Code. This section 
that:— 

“Where any party toa suit. „pending 
ine ‘High. Court presided over bya 

Judge objects to itg being heard 


enacts 


un 
m and the Judgeis satisfied that . 


Mtm are reasonable grounds for the 
objection. he shall make a report to 
the. Governor-General in Council, who 


.may, by notification ..transfer such suit. 


.. to any. other High Court,” 
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Rangoon, -even though | 
_ othe, plaintiffs , shave -elected,in the pre- - 


or 


pat” 


That section was not material , at. ‘tha i 
previous . hearings because, the. , Rangoon 


Court was not -then „a , High’. Court. 
But now it is, Accordingly - s section 
affords a possible ee . remedy, - 


in, ‘cases where the Court, considers that 
‘its inherent jurisdiction „to stay „suts 
“is not applicable. Counsel Sere. “unable 
to.refer'to any. decided case on the 
operation of.section,25, «but. cited. the 
corresponding ; ;provision. in section 527. . 
of:the Criminal Procedure Qode, where 
a transfer may .be, directed | byi, the. 
Goyernor General in "Oouneil ' ‘whenever 
it appears to him that.-such _ transfer, : 
will - promote, the. ends, of justice, , ortend 
fo the general convenience .of the parties 
witnesses." I udo, not propose , M 
decide what in “general,” wquld | 
reasonable grounds. do Or ‘objection, within 
„the meaning of .Bechior:.25. "But I am, 
satisfied that the, section does mot apply , 
or at any rate should notsbe . confdned * 
to, objection to a ‘particular Judge ; pers. 
<“ sonally, ¢..g,, that previously while „at, 
the, Bar me has . advised “one of |: e 
, parties. „Buch a .case,.al! , difficulty... 
' would ar met by the, 30886; being tried’ 
before, another, Judge ‘of the-same High 
Court.’ Consequently. the 0bjeetion_ in 
queen. must, I think, "apply, „to the 
igh Court as a whole. “hat .heing.8o0. 
_it--would. seem. probable that thè- test 
“for a transfer ‘would, be, much the. game 
„as. T^have' already | “indicated for-se stay . 
‘of a suit, under section’ 251 of; the 


Code,, pr alternatively, | the ‘rather, more.” ~ 


lenient test adopted <in -section’. 527 
»pf the Ormminal, Procedure Code. ; 
‘In, fact, , however, ,.no.formal objection.. 
; has been, made to me by. the, defendants 
„under. section 25. |I haye. suggested it 
to their Counsel but aye, not. pressed , 
ait... In ‘the , view i take, vjthere ; is. ai 


, remedy under section. 181, and, accord-, 


ingly, the more cumbrous proce ure pt. 
section 25 should not be „adopted, c espite 
„the fact that some. saving ; in.;costa 
might be effected by a transfer, as, 9P- 
posed .to;,a stay anda. "fresh guit. 3 
K.8, D, Order, aegondinglu. 
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FAXIR AROMES ANDÓ óriani — 
PLAINTIFES-— RRSPONDENTÉ: | 
"e pósseasidh — P. i 


rê i of pin ' when! 
possession, whóle--- Onus. of. proo ý yo- 
cedute - Pul Act, V of 190; 4.0. ster: [ous 
OsRepiOn. | j tena whether poseceston f 
landlord is à 


-Posseabior: of! a pet. of lani “with” déflüed 


boutidaries ` in exaraisé of ,an asseifiort to claim" 


ithe whole 18, reus ie tHe possession of the 

whole“ , I 862, col ah id 

Jonesy Wulranis, 857) 2 P E NU n 
T0 n eii ER 

^» TOL, MET 
d JP, O 22, 

MM M S5 
Kn 


at p' ait aa 4 Bom È 


sal TM ES 
A sim Ri LOT g 710.8 

ntyre, 
de) CES iH E 


R 28, rehéd upon’, 


pat ip biotin ile to nadi Jii and hér sons? ui: tliè Appetit 


is ‘on the party w 
fact’ that 


out of^ jon" an 


'" party” Im" possession 18” diiven". to’ 


- institute a suit under the a of O XXLr 


103, Oral, Pr uie, Co doek xi shift the: 


burden | of. ,piodf on hun I 862, gol 2] 


Posse&hion" of tenants possession of! thit 
andora [p. 853, ool 2 D BB od] 1] 
! Secretary o tBtae v. Ki Krishndmon Gu pta, 29 0 
518, 4 Bom "L.,R 537,8 O cux 617, SI A 
104,:8 Bar PO I 369 (P C), reed an: d 
Apneal against th ë decree’ oF, the 
Addition: 


SER ated" the" 12th. May" 1920" in Suit’ 


* W. Lobo, ff the Aypallants ^ 
MS ‘Hirdnand Bulthan for thé Re- 
spondént® ^ ^ . 


JUDGMENT. “this is an NS i 
against the décision of Kénneédy, A 
Holding. that: thë, plaintifis are aed 
to! rethin ^ poséóssion* : as ‘against! the' 
défenüants ‘df certain panoni of plot 
No: Tih the’ Garder Quarter, Karachi 
: The plaintiffs oré-Barans' By caste. ‘The 
Bra d Kendhat jb a Bhambhto’ and’ the: 
secon défenddnt’ the heir’ df & do*pür- 


chaser With’ the first defendant’ df plot ` 


No. "from dne Ish&k,a'Baran. This "plot 
has , be&n thé stibject of dispute for over 
twenty years between the Barans mg the 


Dy 


Ka 


: Bhanibhtos'ard- it would” ib: cofivatient" 


‘one Nath Baran claimed: the 
- own though 
"been allo 


* three sòns ineludin’ 


Oom imrissionét, “who was not 


On 25th Her. 
e 


‘sons of Kádu- and Ohibhir." 


agit - 


to refer’ at‘ the’ outed? to the” histéry of! 


. this protracted litigation- between them: 


In1876-77 at the Pave Béttlénitent' of: 


thé plots iù thé? G ` qu arter, of- 
Karachi’ the whole, ie NG T which" 
measures '636° square yards was ^ allotted! 


Jiaj, the Widow of Jiandi's CA Big Ori. 
and: the” mother of the" first’defen dnt; 
applied for mivtation of‘ damned”. -Kadt 
Bayan admitted: the title of/Jiándi- But 
plat as’ his" 
'healso admitted" that ib had” 
to Jiandiat! thé Survey 
Séttlement "Ih! 1888"the plot wasrtrane-~ 
ferred in- thé’ Revenue" Records; to? thé 
name of Jiari ea Ji&ri and Ket 
A défendant” ` 
1962" aghinst’ 
the three sons. of Kadi, one Ohibhit 
and óne;Welbai; all Batans for possession 
of! this plot; These, Bara defeidafhts" 
plédded that they held the? plot! as pei? 
mussive tenants” of ‘Nutho- fin afd his 
son Ishak and' succeeded in. non‘suiting! 


instituted Suit A y of 


on the ground that Jiati: andi Het sbha" 
had lost their rights; italy, br adverse 


3 posséssion: d 


It 1910 Ishak iüstitttéd Suit No--330'0f 


'1910 fot ejéctmrent- against thé? sode of 


Kadu and thé sons of Ohibhir,&itd" LWalbal’ 
being then dead. It appear that this: 
suit! was inspired by the first! defendant ^ 
prepatéd' to secübi-Hid! 
déféat quietly Poa 22nd! Marčh! 19yP . 
Ishak‘assigned to the’ pet defendants 
half his might, title and- ihte?eSt in- the 
plot-for' valüable'cdibid&Fatiofi evitently’ 
part of it- béing’ miley required for’ 
litigation. ‘Though im this suit the: soñe 
of Kadu'aid of Hibhir Bat up a plea’ ot 
adverse ' ion," and : possedétón- 
through obe" Elias, diy failed. During 
the pendency of an’ abpealfiled” by. dedi. 
Ishak-conveyed the remaining ha 
in’ this’ plot to thé: prégeht: PEANG KE 
1914 ' the Appellate 
Court*confirmed decrečin'favotr ' of 
Ishak"' The’ presSht' defénd&Ht8 ten! 
applied ab’ assigheés, to’, execute: the 
decrée dbtaned* “Ishak: agdinst the 
héy were? - 
however,’ resisted by Ishak -who- diied 


862 = 


RAMZAM v, FAKIR MAHOMED, 


, the Validity of the deeds of assignment 


executed by him. In-order to spite the 
present defendants Ishak further 
attempted to create a wakf of the ‘plot 
in favour of certain Sayads. This led to 
the present defendants instituting Sut 
No. 117 of 1915 against Ishak and the 
Bayads which resulted in an. award 


,decree being passed in their favour on 


19th July 1917. On the strength of this 
decree the present defendants again 
attempted to eject the sons of Kadu and 
Chibhir and were obstructed by the 


“present plaintiffs, who are all admittedly 


related to the sons of Kadu. The plaint- 
iff Manios mother ismarried to Chato 
son of Kadu, the plaintiffs. Ibrahim and 
Arab are nephews of Kadu and the 
laintiff Fakir Mahomed is related to 
adu-through his mother. The Execution 
Court p an order i 


ngena: the plaint- 
. ifs under O. XXI, r 98, Civil Procedure 


Code, and directed the defendants to bé 
put in possession. The plaintiffs there- 
upon instituted. this suis for a declaration 
that they were the owners . of three 
of this plot measuring about 280 square 


yards, nearly half of the whole plot. 


They. inter alia contended that the decree 


“dn Suit No. 117 of 1915 was a declaratory 


decree and, therefore, the order passed 


by the Executing Court for possession: 


was erroneous. i 

The learned Additional Judicial Com- 
missioner has found that there is no 
substance in the legal plea, as : the 
defendants were not executing their 
decree against Ishak in Suit No. 117 of 
1915 but Ishak's decree in the Suit of 
1910, and that the plamtiffs had failed 
to prove title by adverse possession. He 
was however of the opinion that the 


ion of the plaintiffs though. not ' 


shown to be adverse was not of a 
patently wrongful and permissive nature 
and that as the defendants had also 
failed .to prove title to the specific 
portions of the plot, the plaintiffs as the 
persons in possession of their holdings 
were entitled to retain them until some 
persons appeared with a better title, 

dt may be’.conceded that the onus of 
proving 8 subsisting title to the land 
‘vas on the defendants. They, were out 
of possession of the: land andthe mere 
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“that 


riaz, ` 


fact that the plaintiffs “were „driven to *^ 
institute a suit for declaration of their 
nghts in view. of the, provisions of 


"O, XXI, r. 103, Civil Procedure Code, càn- ' 


not, in my opinion, shift the burden on 
the plaintiffs ' 

The learned Additional Judicial Com- 
missioner was, however, we think, in error 


“in holding that the defendants had not 


proved'& subsisting title to the portions 
of the plot in suit. Le was of the opinion 
that the fact that Ishak had succeeded 
in getting a decree against some of ‘the 
Barans was of no use to show ‘that he 
had any title to any portion of Plot No. 7 
which was not the subject-matter of the, . 
previous litigation. Possession of a part ' 
ofland with dstried boundaries in exercise 
of an assertion to claim the whole is ' 
evidence of possession ofthe whole. In. 
Jones v. Wilhams (1) Parke, B., observed 
“Ownership may be. proved by 
proof of possession, and that can be 
shown only by acts of enjoyment of the 
land itself: but it is impossible in the 
nature of things to confine the evidence to 
the very precise spot on which the alleged 
trespass may have been committed: evi- 
dence may be given of acts done on other 
parts, provided there is such ja common 
character of locality between those parts 
and the spot in question as would raise 
a reasonable inference'in the minds of 
the Jury, thattheplacein dispute belonged 
to ‘the plaintiff if the other parts did". 
These remarks have been referred to with 
approval by Blackburn, J.,in the Lord 
Advocate v. Lord Blantyre (2): His Lord- 
ship there observed —‘Every act’ shown’ 
to havé been done on any part of that 
tract by the Barons or their agents which , 
was not lawful unless the Barons ' 
were ‘owners of that spot on which it 
was done 1s evidence that they, were in 
ossession as owners of that spot on which 
it was done. No one such act is con- 


clusive and the weight of each act as 


evidence depends on the circumstances; 
one very important circumstance as to 
the weight ‘being, whether the act was 
such. and so done that those who were «. 


interested in disputing the ownership 


931,1.M & H 51.` 


, (D (1837) 2 M. & W, 326 at p. 
bin; É 781; 46 R. R61) 


| is 8) Ex. 107; 150. E 
(2) (1879) £ A. O. 770 at p. 781, 
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would be aware of it. And all that'tends 
to prove p lon as owners of parts’ 
of the tract tends $o prove ownership of 
the whole tract; provided there is such’, 
. & common character of locality as would 
` raise a reasonable inference that ifthe’ 
. Barons possessed one" part as owners 
they possessed the whole, the weight 
depending on the nature of the tract, 
what kind of possession could be had of 
it, and what the kind of ‘ possession 
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‘believe that if the. present plaintiffs were 
in occupation of these portions either 
Jiari or Ishak would not -have in- 
stituted proceedings against tham much 
eàrher for ejecting them. Jiari wanted 
to eject all the Barans from the plot-and 
not only some of them. Again there is 
no reasoh why the Baran defendants in 
‘the Suit of 1902 should not have pleaded 
that portions of this plot were in’ the 
occupation of the present plaintiffs 
specially when th raised the ‘plea 


roved was". The same rule appears to 
have been laid down in . Clark v. of the non joinder of one Elias who was | 
Elphinstone (3) sn appeal from Ceylon. ” alleged to be in occupation of a portion of 
Reference may ‘also be made to the plot. Elias was, however, found tobe’ 
Swasubramanya v. Secretary of ‘State Se 


and Vithaldas v. .Secretary of State (b) this plot. If the present plaintiffs came . 


The weight to be attached tothe evidence _to live on the portions in dispute sub- | 


of such acts would no doubt depend sequent to 1902, there is again no reason 
on the circumstances of each case. Bo“, why Ishak whohad at his back Ramzan 
far as'the facts of the present case go,” thesonof Jiari should not attempt to eject 
it would appear that throughout the ‘the plaintifs in 1910. 
history of this litigation, the whole plot protracted litigation we do not fin 
was the subject-matter of contest any mention being made of any 
between the Baransand.the Bhambhros. persons besides the’ sons of Kadu and, 
In 1886 the father of Ishak laid claim to hibhir. having huts on this plot. The 
the whole plot before the Deputy Collect- ‘evidencë adduced by the. plaintiffs of 
or atthe time of mutation of names of their long possession consisted chiefly of . 
the plot to the name of Jinri and in the Baran, witnesses closely related to them, , 
subsequent litigation aleo Jiarj and Ishak. and the learned Additional Judicial 
leid claim to the whole plot There is, ‘Commissioner rightly came to the con‘ 


‘occupying land ‘outside the boundaries of | 


In eons » 


no evidence.to show that any portions of 
the plot which were not in occupation 
of the defendants in the litigation of 1902 
were, as a matter of fact, occupied by : 
‘the present plaintiffs or by any person 
through whom they claim. The acts of © 
‘constructive user proved by the occupa- 
tion of portions of the, plot through. 
the permissive tenants ‘of Ishak 
for over twelve years prior'to 1902 
and: also subsequent thereto upto 1914 
are acts which would show that Ishak 
had either title to the whole plot or 
acquired a title to the whole,plot by 
adverse possession prior to 1902. The 
plot isa amali.plot forming a separate 
survey number with defind boundaries. 
_The portiong;now in suit adjoin those 
which “are seid. to have been in the 
possession of the sons of Kedu and 
Ohibhir. It is somewhat diffcult''to 

3 gania a. 164,50 L J P.O 23. 

4) 9 M. at p. 305,3 Ind. Deo. (x 2) 585. 

(U pat a P41, d Bom, L R. 28, 


ii r 


clusion that this evidence was insufficient 


‘to prove their long possession. Accord- 
ing to the learned Additional Judicial . 


Commissioner, the'-Barans possessed 
cattle, and, therefore, it is very’ likely ' 
that the Baran defendants in the Suit of . 


1902 occupied the whole plot partly for, ' 


their' residence and partly for tethering 
their-cattle. In their attempt to explain. 
the evidence that some of thess huts had 
been recently constructed, some of the 
plaintiffs’ were forced to admit--that at 
one time orthe other they were living 


with the sona of Kadu and to assert that. '' 


they had reconstructed new huts oñ the 


gite oftheir'old huts which, had’ gone’ ` 


-into disrepair. It appears more probable, 


‘that the whole plot was in the occupa- 


tion of the sons of Kadu‘and Ohibhir 
and used by them either as their residence 


or for tethering’ cattle and that the ° . 


plaintiffs who are their relations have’ 


- squatted on the plot in recent years, 
The 


possession of ihe sous of Kadu and’) - 


"Bib 


: Chibhirbein -the possession of their land- 
7 lord: Ishak; - Ishak: continued: to exercise- 
acts of owners till recent: years through 
‘tham-over: the whole plot and not only: 
over: the-portions on. which they had 


* Hüte. Their possession’ was” Ishak's 
. - Possession: ecretary of State v, 
` rehna moni: Gupta (6). The- plaintiffs- 
could not, therefore, succeed unless- they, 
showed that: they had. -aequired title by 
adverse’ possession over the portions im 
dispate.for over twelve years ‘aud: which 
-they have. failed. to prove. The defendants. 
. asthe pasignees of Ishak are entitled to. 
. ejeot them. I would set aside the decree 
- of the lower: Court- and; dismiss the suit: 
with- costs: 
Suit. dismissed! 
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 MADRAS. HIGH CÓURT.. > 
_ Bacon Orvir-APPBAL No, 844' or 1921,- 
"V March 20, 1994 
_ Present : — Mr, Justica-Krishnan.. 
PANA ARBANYA-—PLAINTIPE 
ae 


E VENEATARAMANAYYA 
“AND” < OTHERS— DAPFNDANTS Nos, 1, 3; 
5 ro 10-anp 12 To’ 31—-RESPONDRNTS: — 


e—Prior and puisne 
E: t Ser Pikne mortyagee s Tights— 
paso- omar larem poiniei, 
rahe’ IK of’ 190 rt 
is A JA 2 bring suits each suing- 


When' two 
uty Kakang other mortgagee a party, the 
mM of eitHer'mortgügee are not: affected by the 
‘int brought ‘without making the other party 
“Wate one of them purchases the property. in 
..SncH-a sui his p - does, not give him a. 
fresh starting. point of limitation to redeem or, 
Ap phe pr a ia 


Bandvpadhye av Sarbessur Bwtbas, 5 
` xi Mur s Er. 14 439, 1elied npon 


it eoond "8 eal against the decree’ of' 
e Goürt "n the Subordinate Judge, 
{Bapatlds m Appeal: No. 113-of 1920,. (A. 8 
* No» 409'of 1920 on! the file of the District 
®Pourt, Guntur), preferred against the 
2 decree of the: Court of the District 
-Munsif, “Ongole, in O. 8. No, 422 of 1918, . 


INDHAN CASH! MERES. 


5 BITRAGUNTA APPAYYA V, ADDANKI VENKATARAMANAYYA. 


Mr: K. Krishnaswami' djengar, for 
the Appellant. dh 
Mr. A; Ramachandra Ijer; for: the shee 

sporderits~ 
JUDGMENT:.—Ih this! 
competition i is*betveen the plmntif who: 
was-the püiene mortgagee who brought 
a svit"on his own mortgage without: māk= 
ing’the, prior mortgagee a party and! 
purchased the property: in Court! auction. 
and the’ prior mortgagee who brought a: 
suitiwithout' making’ the’ püisne mort: 
gigee a party. and purchased-.the pro: 
perty: himself. ' Néithér mortgagee rags 
the other:mortgages a-party to hig: ‘sui 
The puisne mortgagee now claims Doae. 
sion ofthe property under his- purch 
and in the alternative’ relying. ‘on his 
mortgage asks-to be permitted tò redeem 
the prior. mortgages" or to bring the pro- 
perty to sale subjectito that: mortgage, ~ 


, When ‘two “mortgagees-bring suits like 
this, each suing without.. making- ithe 
other: mortgages a-party,it is clear onthe: 
authorities that the tights- of: either 
mortgages are.not affected by ‘thé suit 
brought without’ making. him 4 ‘party. 
The result is the puisne mortgagesawould., 
have been.entítled. to redeem the prior 
mortgagée in this case. if rio difficulty: of: 
limitation arose: But unfortunately, tus. 
right to enforce Hisano e Has become: 
barred by limitation. His mortgàge was 
in 1898. 'lhe suit was brought in the. 


.year191B and, is clearly beyond. time 


under Art: 132 of the Limitation. Act. 
He could not enforce his claim under. his 
mortgage, either to redeem: ihe'-príor 
mor. eor sellithe property, as her is: 
barred ’by limitation. An. exactly. similar’ 
case arose in Cüleutta.and is reported as 
Nidhiarm Bandopadhya" v: ^ rÜessur 
Biswas (1) ‘There their Lordships. held 
that the'second' mortgagee having: allow- . 
ed the period of limitation to expire, was., 
rot entitled to enforce his mortgage ` by 
red&emmig'or selling and that a-purchase 
by him in atauit brought by him against 
the mortgagor without making, the first 
mortgages a party did not give hima’ 
fresh starting point for limitation + he 
can only rely upon his original. mort | 
gage itself and being. unable to do 59. On 


. (1) 5 Ind, zs, 877; 1 OWONASEC - fous 


‘Gages the wd 


“val, 84] 2 x e B ox. | nim m "E P 


* 'BOBB v. CHOWDHURY. Vans AD ay 


costs. ^ E [ung no D 3n 
NRV C : . 7% + ' „possession, “and that they, should vacate 
8. D. Appeal dismissed “the land Within “one "month. ‘This order 
Tt a weg pasad a ‘the 31st -of January: 1021. 

Se ELS ‘On, the d February, 1921, Mr. Bose ap- 


‘plied ‘alleging ‘that, he Wwas) in. posses- 

Bion aS: ,owner, “and prayed that’ his 

. possessión should mot ‘be distirbed 

‘ t7. without uivestigation, Notice was ordér- 

JGWANSGOON HIGH: count. ; ,8d. tò issue to Ohòwdhuřy. , On tho ‘3rd 
First Orv. APPRAL No. 323 or 1924. V "of Marchi, 1921, the Court. dismissed Mr. 
March 26, 1924. - , Bose's » application. "The application was 

Présent:—Sir Sydnéy' Robinson, Kr., "dismissed on the ground that Mr..Bose’s .- 
Ohief-Justice, and Mr. Justice Heald. possession, has not yet been disturbed. 
T.C BOBE..AsPsrLaNT : On the 24th of-July, 1921, Chowdhury 

was given possession in accordance with. 

oO. R CHOWDHURY Respon , the order originally passed Mr. Bose 
Gui Procedure Code (Act'V of 1608), 0 XXI, again applied on the Um of August, 1921, 

rr e E of dem padi that he was the owner and that 
EET. is ME possession should be restored after 
Foam guae Cee NE RA H, investigation, but on the lst September 
ch or_òbstruchon ékatbiplated ın 1921 the Court rejected his application. 

"0. TU Om! Procedure Code; ås '&ome*ovért Mr. Bose, then fled. a stit on the 3rd of 


tion to'the: t IN 
vact of: LI eat de D giving of May, 1992. paying g'iór i declafation that 


"D. 863, col 1j thé "deàree lirihe: Mortgage suit‘Brought, 

iere, therefoio, "in -dtiction*purchaser "applies by U Po K LW we! hot! ‘binding on him, 
-ania O KAT; z 08, Orhl Proçedure Qode, ard a GELANG iðn that: be, Chowdhury; 
igets possession, from'Ahe ‘tenants’ of the ‘person in 


d enak. Ing title: to .t ie lands, for 


^.possession "without “any : mesglance, : at suit 

uc forracovely af possemidi is posstasior-of thé Tans ‘and for mbsne pro- 

in oveni hy A Art 11A, ENCARNA fits, The sut Has beén dismigeed as barred 
Het. [ind] by limitation, the’ Court holding. ‘that ~ 
First appeal :fróm “the Distiidt : “Court, B TIA ofthe] "ifüitation AGE again ' 

Maubin, in :0.'8.. No. &óf 1922. “ed, bad that-the ‘suit must -have pn 

` iMr. Das; ter "the Appellánt, c — PDbNght within one yer From “thel date 

Mr:Chortfor'the Bespondéat. ‘of ‘thé -order-of ‘the 3lst January, 199], 


JUDGMENT: The ower E the |: mam that. AEn, “appeal “hia ‘been 
„two prüperties mórtgüged "them ‘to jg. d 

"Po Kyaw -on ‘the. Ifth of “March d “This dlear that none ‘of the mrocesdi. 
On-the 12th of Septémper, 1918, he 20d .inge:takeh before sthe'Court were under | . 
these properties’ to: MT ' ,ihe present (O.'XXILr. 97, 6fihe Còde: Oi?il: PYo- 
ES Ppellánt, U'Po ‘Kyaw fled: a ihortgage , çedure, The ‘resistance or obstrudtian" 

‘suit-and obtdined a ‘decréd, But he"did ; there véóhtsmplaied is. some overt act 

“hot -'riake Mr. “Bose,a ^ patty ‘toxthat Buit. : bf “resistanee” ‘or "obstruelióh" ‘to the 

JA "mortgage * detree’ Raving ‘béen : Jdased, giving’ ofi possédsion "bi sihe person, who 

‘the ‘Property, ras “brought t Bale ‘rid ‘Is j reséht at ihe time 


purchased BY- | ihe respondent’ Kak uty. ; ' There ‘was i ho Allegation of any Such 
í b the Ist of'Novériber, 1920, Ohow- resistance" or "obBtruetion" and iteis 
‘Hhufy applied undér ‘©. WEI, T. 95; 6f "dléár: that: theteuit that's’ provided fov-in 


ithe-Code bf ‘Civil "Proesdüre, Mg. “Be put "Gases Uf guh Vrestdtkriée "or obéttüttión" 
. 7 B8 | ) 


‘ 


- 1 887, col 1 


gie, 

` 'SUKHBIR SINGH V. PIABS LAL. 
is ‘not a suit which could have been filed 
“ig the" present case. 


^ Article 11A‘of the Limitation Act is . 


stfectly clear, and provides a period of 
, Pnitatin only for that class of suit. 
The present suit isan entirely different 
- cage, It seeks reliefs other than those 
‘ contemplated and it is clearly within 
tame under the general period of limi- 
‘ tation, i 
“The appeal will be accepted and the 
‘suit remanded to the District Court for 
disposal on the merits. 
' The respondent will pay the costs of 
the' appellant in this appeal: and we 
, direct that a certificate may iesue for the : 
rehind of the full Oourt fees paid in 
connection with this ‘appeal 
We fix the Advocate'8 fee at two gold 


mohura, 
N.H. Appeal allowed. 
LI 
HORE HIGH COURT. 
Suse | IVIL APPEAL No. 1318 or 1930. 
5 i April 5, 1923. 
ustice Abdul Raoof and 


“Present: — Mr. 
I -Mr. Justice Fforde. 
; SUKHBIR BINGH--PLAINTIFF— 
APPRLLANT 
versus 
“PIARE pate dhi E WANG 
Coil Procedure Code (Act V ‘of 1008),0 VIT, r 8 
E Fare As ied originally presented within time—Return 


presentation Court—Sutt time-barred 
applicable -Amendment o plant, 1 


"Rule of 

nacersary—Lrmitation Aet (LX. 0 i4 E), s 14 

* "The provisions of O Onvil Procedure 

. Code, have no bearing on a case which at the 
] * ime af ata institution is within tame, though the 
having been returned, it us time barred a 

mes ita presentation to proper Court D 


therefore, in a sut instituted within 
returned for presentation to 
circumstances enabling the 

to claim benefit of section 14, Limitation 
per on the taea af the record and there is ' 
the Court that the sult is not cognis- 
with an endorsement showing 

date dm aue oE he plant, 1b is 
necessary for plaintiff to amend the plamt 
ea EE upon 


he time 


v INDIAN. OASES. 


a [1924 


. 
„which exemption tn Limitation i clamed, if at 
me of presentation 0: to pr 
the swt 18 timo barred [n 807, col proper Cont 
Appeal'from a’ decree of' the District 
Judge, Delhi, dated the 6th March, 1920. . 
Tek Chand, Messrs. J agan , 
Nath and Gopichand, for the- Appellgnt. ^: 
Mesere. Mool Chand and Nanwan Mal, 
for the Respondent. s 


JUDGMENT.—This ene. appeal 
has arisen out of the following facts.— 

The plaintiff 1s a resident of Muzafar- 
nagar and the defendant is a merchant of 
Delhi who carries on the business of re- 
' pairing motor cars, etc. In June 1915 
` the plaintiff handed over his motor car : 
for-repairs to the defendant. The motor 
was never repaired, and it is alleged that. . 
1t had been damaged and made useless. 
The present suit was instituted by the 
plaintiff ım the Court of the Subordinate 
Judge at Meerut on the 10th of April, 
1910, for the recovery of its price and 
for ‘damages. One of the pleas raised 
in defence was that the Court at Meerut 
- had no jurisdiction to entertain the suit 
On the 14th of December, 1918, the Tria: - 
Court gave effect to this objection ang ` 
held that the suit was not cognizable by 
the Court at Meerut. The plaint upor. 
this finding ought to have been returnec 
to the plaintiff for presentation to the 
proper Court, but the Trial Court'decided 
the suit on the merits’ also, and found 
> against the plaintiff. The guit was “ace 


` cordingly dismissed. 


The plaintiff preferred an appeal to th3 
District Judge ‘and. it came on for hear 
ing before the Additional District Judge, 
who, on the 2nd of April, 1918, held thet 


the plaint o t to have been returned 
to the and the Trial Court ought 
mot to we gone into the ments ‘of’ ths 


‘case. The plaint was actually returned 
on the l4th April, 1919. It was then pre- 
sented on the 22nd of April, 1919, to ro 
Court of the Subordinate Judge at Delhi, 
Objection was taken by the defendant to 
the effect that ihe suit was barred Ly 
time, The plaintiff, however, claimed 
the benefit of the provisions of section I4- 
of the Limitation Aet, The Trial Couct 


' on the facts found that the. plaintiff hed 
. nob sueceeded in ‘proving that he hed 


been prosecuting the suit in the Court at 


r 


Nol: 82) 


Meerut in; good ‘faith and.with due 
dihgence and made an order dismissing“ 
* the suit, f na j 


An appeal was Preferred, to the lower; : 


"Appellate Court Which; refused to go into 
„the merits of the questions arising. under 
section 14 of the Limitation Act and dis: 
Missed the appeal on, the: simple ground 
that the plaintiff had not complied. with 
the provisions of O. VII, r. 6; Civil Pro- 
-cedure Code, according to which : “where, 
the suit is instituted after thé expiration 
of the period prescribed b 


limitation, the plaint sh ‘show the 


ground upon whigh:exemption from such 
, law E 


„ig claimed ” ^5 — 
It is clear. that the 
instituted in: the Court at- Meerut was: 
within time, and, therefore, the provisions ' 
of thé above rule had no bearing on the 
case on the date of the institution of the 
suit. When the plaint was presented to 
the, Court at Delhi the suit was no doubt 
. barred by time but the circumstances en- 
titling the plaintiff to cldim the. benefit 
of section 14 of the Limitation ‘Act ap- 
peared on the face of the record. There 
was the order of the Appellate Court 
holding that the suit wes not cognizable 
by the Court’at Meerut and there was 
‘further an endorsement on the record 
. shoving, that the plaint was returned on 
the 14th April, 1919, to be presented ‘to- 


"^ proper Court. In addition to, this the 


Btatement of the plaintiff's Pleader, dated 
the-22nd of May, 1919, was recorded in 
which it waé made clear that the plaintiff 
claimed the benefit of the provisions of 
section 14 of the Limitation Act. In our 
opinion, under these circumstances, it 
was not necessary for the plaintiff to- 
amend the plaint by adding a statement 
showing the ground upon which exemp- 


tion from limitation , was claimed. The ' 
lower Appellate Court has taken too strict ' 


.& view of the provisions of O. VII, r. 6, 
Civil Procedure Code. ‘ ME 
- Wo accordingly set aside the decision 
‘of the lower Appellate Court upon this 
preliminary point and remand the case 
to that Court under O. XLI, r. 23, Civil 
Procedure Code. The Court will allow 
the parties to produce such additional. 


. evidence as they may wish to tender for 


„the decision of the : questions arising 


4 
va 


TSDIAN-CASES. 


' DOLATSINGJI JASWANTSINGJI V. OGHAD VIRA. | TIENE 


“the. law, of, 


suit aa originally . 


867 


under section 14 of the Limitation Ad¢t. 


Costa will abide the result: 
N.H. 7 Appeal allowed. 


4 


———— 
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BOMBAY HIGH COURT. * 
‘© First Orvin Appgat No 181 or 1916. , 
October 11, 1992 
Present:—Mr. Justice Marten and 
Mr. Justice Pratt. 
Bin DOLATSINGJI JASWANT-' 
SINGJI—PLAINTIFF—APPRLLANT' 
` ‘ versus - 


n 


. OGHAD VIRA KHACHAR AND oTHüRS— 


DrrexDANTS—RESPONDENTS. 
Gujarat Talugdars’ Act (VI of 1888); as, amended 
by Act II of 1005, s 2 (1) (n)—Gameti, rights 'of— 
Mulpasiati defintion of--Soverexgn. rights, w. 
essential—Cession of territory—Rights against 
sovereign how exercued Burden of proving en- 
forceable right —Talukdhr: estate 
Although the Kathis of village ur in 
the Dhanduka Taluka of District Ahmeda are 
Mulgametis by reason of their retention of the 
“fivas lands and chauth, they do ‘not ‘hold lands 
duectly from Government and consduently arð 
not eee within th i 
1905 875, col 
Per 
or quadi-sovereign rights 
but a retention of such sovereign or quasi-soverelgn. 
righta 1s not essential to constitute a Mulgameti, 
It 18 suffictent if the Gameti retains or 1s re- 
some of his former lands or an interest 
although all his former governing rights 
passtoothers [p 872, cola 1&2 ' 
A Mulgameti of Salangpur 18 one who w or is 
descended from, a former ruler and owner of the vil- 
‘lage and still'retains by 1e-g1ant or otherwise some 
rton of the lands or interests therein of such 
rmer ruler perceived but got or d] aris. any 
ofhw'governmg nights , co] i 
Ahe a cession of territory to Biitish Rule the 
only enforceable ts agamat the Borstal are 
those conferred by the cession either by 
agreement, express or implied-or by legslation, 
An'mpbhed iment conferrmg righis' may 
be established by evidence of recognition of rights 
ex before cession, and of an election axpresa 
or ump. to be bound by them but the burden 
of establishing the existence of an enforceable’ 
nest ig upon the re [p 874, col 1] 
. r Pratt, J—A  talukdari estate ' is 
estate which connoted rulership in pre Bata 
times but which’ is now a landlord eatate'ta 
which some seignorial or subordinate Aare may 
„or may not be stil attached. .[pr877, coL LJ} < - 


M^ 


-TFirst'appe&l'from the - decisidn of thé 
District, Judge, ‘“Akhicdabad, in ‘Civil 
Buit'No./3 of1914. 
' "Mr. B. J. Desai (with him Mr. R. W 
, Desa), for the Appellant. ! i 

Mr. H. C. Covajee (with him Meesrs. H. 
V. Dwata and N. K. Mehta), for the Re- 
spondents. ` ; 
JUDGMENT. 

` Marten, J.—The qtieétion in this 
appeal is “whether “defendants Nos. 1 to 
30 are “Mulgametis who hold land duectly 
from'Goverriment" within'the meaning of 
section 2 (1) (a) of the Gujarat Taluqdars' 
Act, 1888 (Bém. Act VI “of 1888) as 
amended by section 2 (1)af Bombay Act 11 
ot 1905, and hence are ""Taluqdars" within 
thé opcátion ot'the amended Act The 
„plantit contends that this ‘question 
‘should'be answered in the negative, and 
‘ances dora deélaration to that effect. The 
défendants:contend for an answer in the 
“afirmative. Mr. Kennedy, the then 
pba Judge at Ahmedabad, decided 
` pomt'in ‘the dêlendarits' favour, and 


dismisced the plaintiff's ‘suit’ with ‘costs’ 


ncMàareb 23, 1916. Henco ‘the présent 
appeal by the-plaintiff. ‘The-intervening 
‘delay is, I understand, accounted for ‘by 
„the necessity of adding the repreeentatives 
“Of “Gértdin decéased ‘defendants de parties 
Yo "the bùit ae 
. The question'ig above'stated is hardly 
indicative of its ‘interesting character. 
“But ‘in fact We investigation has led us 
to“ explore the eomewhat mièly history of 
rthe Border-lands ot ^Kathiewei ‘in those 


geet in,the amount recotèrd for ‘the 


SNDIAN DASA. 


DOLATSINGJI JASWANTSINGSI V. OGHAD VIRA. ` BN 


n 


Gr fraud of'his 'opponélit's andedttis that: 
his own, ancestors were obliged tà “give 
ap ‘those ‘lands ‘or rights’ whith “his, 
vpponerit now enjoys. : 
“The suit “arises ‘in 


is the village of Salangpur sitüàte in "the 


parties 'allegés, that Ht was’ by! the ‘fore’ ' 


' this: way.’ Phe; 
villege'1h, "respéct/of which the défend-,’ 
antg"Nos.'1"to 30 claim to be'Mulgametis: ' 


Dhanühüka Taluka of -the “District ~of- 


Ahmedabad ‘in'-Gujarat, Though ‘now: 
within ‘British ‘India, ‘it is geographically 
“part ‘ofthe eastern border-ot'Kuthiawar 
antl is‘sitiate some ‘twenty ‘miles'to the: 


south-east of Limbdi or Limri-as 16 ‘is - 


sometimes written. Limbdr'is the principal 
‘town ofthe Native Staté “of! that name, 
‘arid over -that State the plaintiff rules, 
As is stated in 'Peile at page’4:— zt 
“The. estates’ of he “Ahmedabad, 
Talukdars may be'défined. geographically, 
‘as the border ‘land ‘between ‘Guzetat' 
proper -and the Peninsula -of’Kathiawar, 
and ‘historically ss the coast whére the 
debris of ihe old Rajpoot “principalities 
of that peninsula was wotn-and beateh 
by the successive waves of Mogul ‘and 
Mahratta invasion. "But they are'patt óf 
‘Kathiawar rather thati bf Gużerat. Their 
“proprietors are Kathiawat `Ghiefs. “Their 
-domihunities have thre -samé elements.” - , 
he plaintiff, asthe Thakore ‘Sahib: cf 
‘Lihbda; ds admittedly tlie rêgibtetdd 
Talukdar: under he '1888 «Wet “to “thet 
"éxtént of two-thirds chatéin  this-yillage 
lof -Salangpur. As regarda, the ‘remnann- 
ing “one third “share, +the "registered 
-Talikesr-is'Bher Miya, défendant No:'89 
(see Exhibit 439). On the -evidence"béfore 
ihg, etib also clear that wp'to «tre pasi- 
ang i of the amending Act’ of 1905, nore 61 
the defendantb ‘Nos. '1 to 30^ "wére -en- 
‘tered as Mulgamêtis. “Trs. "Tálukdae. 
‘But «m the “Settlement IRêfibter ‘ds 
"glté$ed after "this" amending. Act” Wdis 
vpassed,.^ the /defendafite, Nos, "L'to 280 
are entered as Mulgamëtıs, 'if' "not ‘ds 
Talukdars, and thie‘ has-Ted' to the présent 


p 


* Vel 82] koi 
DOLATSINGJI JASWANTSINGJI Y. OGHAD YIRA. : 
challenge, and are.strongly supported by 
defendant No. 39: who "was ‘added ' as a. 
party, at ‘his. ows request. Defendants. 
31to:38'one need not trouble about, ‘as’ 
they are only assignees of defendants Nos. - 
Ito 30-and admittedly are not Mulgametis, 
But the dispute. though originally over the’ 
Register does not necessarily depend on, 
-the accuracy ofthe precise entry: "there 
“mada. The’ point argued: before us is 
whether the défendants Nos. 1 to 30 dre’ 

Talukdars within ‘the meaning otf, the 
amended Act, and that ist the. ‘point on: 
which both:parties want our decision - 

This point primarily’ depends on- the: 
“definition -of “Talukdar” in: the amended. 
Act, section 2: (1) (a) of "which now runs: 
as follows .— . 

752. (1) In this ‘Act, ‘unless. there “be: 
‘something repugnant in the subject" or 
context, ' ss 

(a) "'alukdàr" "includes: a Thakur;. 

. Mehwasi, Kasbati; and Naik, and a- Mul: 

gameti, who. holds lands directly trom: 

"Government." Dor 

- < These last. words, viz., “and a-Mulgameti' 
who holds land directly from Govern- 


ment" were ‘added by' the amending 
Act of 1905 They were, not in the 
"original ct, viz., “he Ahmedabad. 


Taluqdars’ Act, 1869 (Bom, Act VI. of. 
1862) nor in the' Gujarat Taluqdars'. 
Act, 1888, which was an extension:of the 
1862 Act. The amending Bil originally 
proposed to, add merely.the words “and 
a Mulgameti", but as a result of a. 
protest by- the plaintiff to Government 
that the. word "Mulgameti" was. an, 
ambiguousoné and, would cause confusion; 
the additional words, "who. holds land 
directly from Government" "Were eventual: 
ly ineluded in the amending | ‘Act. 
There is. no definition of ‘ eti" 
in ihe amended Act, and not maa light. 
can, be, obtained from. the provisions ot 
the, Act ile But as, regards, its general, 
Pega T, may.” quote, from . aghela ' 
Shiekh ` Masludin (1) where , 
I qp iba, ih:deliveriig the judg-- 
ment of the Privy-Oouneil^on certain, 
matters arising under, the 1862 Act said ” 
at. age 562 ns follows - 
he object of- the Talugdari* Act as 
()) 1) B. 888, 14, 7- A: 89; 11^ Ind. Jur 315,5, 
Bar, P. O. $38 0 Ind, Deo, (s. o) 384 (P: 0) 


- of his village: pcd 967 
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to! maintain tle status aud order of 
Talukdars; which the Government, as a 
matter’ of policy, thought 16 important 
to-maintain. They were a class of gentio- 
men who had been living, beyond’ their 
means; they had got very much: embar- 
rassed, and they did not perform: thosa: 
‘political ‘objects which the "Government . 
thought of ‘great importance to: have’ 
periormed i in various parts of the country. 
any. Acts of! the kind-have been‘passed' 
relating to different parts of the country, 
andi, all with the /same" object. THe: 


' method: adopted- was, where: x Tulu£dari' 


estate had reached a certain piteh' of 
embarrassment, to: make a declaration : 
placing 1t under the management of en” 
officer- who was: to manage for w tetm- 
of, years; which: might oxtend to’ ‘twanty® 
years.’ 

In the present- case the estate of Sher’ 
Miya (defendant No: 39) is under n e 
ment, and hence he appears: by m 
Talugdari Settlement Officer, 

As: regards: the tetails- of! the, Act, D 
need only for ihe tb oO. mention the 
following. Section 2 (1) (c) dellnes “jama” 
to: mean “land revenue payable by &- 
Taluqdar to:Government.” Sfctions £- 
to'9 deal with the preparation of 'a 9 
Settlement Register in which (inter alfa) 
the name of every registered Talukdar and- 
ofevery incumbrancer i8 to: be: entered: 
It is not forthe Courtto correct this Regis- 
tor, but'its entries have'to be in conform- 
ity with any decision of the Court as' to: 
the respective -rights of any particular 
parties (sections 6 and 8). In the present 
case the Oollector and: on further appeal 
the Governor in neil have upheld the- 
entries made by the Settlement’ Officer: 


y with reference to the’ village of Balang: 


' pur, Sections:10 to 21- provide for patti-- 
tion’: and sections '22.to 29 F for revenue" 
administration. Section 28 preserves'all^ 
existing settlements as’ to the: amount: òf- 
Jama: This is of importance to,the aint - 
iff, for, as‘Ishall presently show, he get- 
tled with Government’ ag long ago 'as 18077 
„for the payment in one lump annual sum” 
of: the jama in respect ofthis ‘and other’ 


- villages? Section’ 24 provides that the? 


registered Falukdar,'shall be' pave 3 
“responsible to Government for ‘oni oe 


$70; 


Yide for the management of Talukdari 
estates and the liquidation of their habi- 
ities. Section 31 puta restrictions on the 
power to incumber or alienate a Taluk- 
dar's estate, but the amending Act of 
1905 provides that section 31 is not to 


apply to any incumbrance or alienation , 


. made before that ' Act by à Mulgameti 


who holds tands directly from Govern-' 
ment, except where his estate has been ' 


taken under managerhent Section 33 (2) 


limits the application of the Bombay. 


Land Revenue Code,and section 34 pre- 
vents any new declarations under the 
1862 Act. 


Stopping there for a moment, one may, 


ask why are the defendants so anxious 
to come within the Act, and the plaintiff 
so anxious to exclude them? No very 
clear answer was given by Counsel, but it 


was pointed out that a dignity or hono-” 


rary. status went with the terms ‘“Taluk- 
dar" and "Mulgameti" It was also 
suggested thatthe inclusion of the defend- 
ants might lead to increased interference 
by Government in the affairs of the vil- 
Jage, and that friction might thereby be 
caused. But whhtever may be the real 
motives ofthe contending parties, I think 
eone may fairly assume that, ab a matter 
of common sense, the ' respective 


parties would not have fought out this, 


heavy litigation with its voluminous 
record andlengthy arguments, unless in 
their opinion there was some material 
advantage to be gained by obtaining a 
decision of the Courtin their favour on 
the ostensible point in dispute. 


The next difficulty isto define a Mul-: 


gameti, and ıt seems to me a very real 
one Literally it signifies a former lord 
. or proprietor of a village, and ıs derived 
from three words, viz, Mul (former), gam 
(village) and pati (lord) But in my 
opinion it is clear that the literal mean- 
ing is too wide and insome respects toó 


< narrow. Forinstance this literal mean-, 


ing (a) would not include any descend- 
ants of a former lord, (b) nor necessitate 
such former lord having held any sover- 
eign -or quasi-sovereign rights, (c) nor 
necessitate his descendants retaining any 


partion of the lands or rights formerly. 


enjoyed. , Some clue to ita real meanin 
may, I think, be obtained from the Won 
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“mul "-which is probably the same "word: 
as the Sanskrit "mul " signifying a root, | 
and hence figuratively the rootof' a tree 
‘or origin.of a family. If that derivation is 
correct, it would account for. the second- , 
ary use of the word ag “original” or,’ 


“former: {In this connection I may refer". - : 
to the learned judgment of Sir. Michael © > ' 


"Westropp in Vyakunta Bapuji v. Govern: - 
ment of Bqmbay (2), where the' expression ' 


“ Mulavargdar " as used in Kanara was ` 


held to mean the properitorofan ancestral : 
hereditary estate, and was contrasted with. , 
" Gainivarg" where the land is held 
directly from the State (page 20). 

The dictionary d 
little assistance. Robertson at page 16 
defines " Gameti "asa Rajput Grashiya - 
in the Ahmedabad Collectorate. "Grash" ' 
he says is a grant to a younger son of a, 
Chief for his maintenance, Wilbon at: 

age 577 states that “ Gameti" is the . 
jputs paying revenue But defend-. 
ants Nos. 1 to 30 ara not Rajput cadets. 
They are Kathis. The plaintiff does not, 
however, contend that’ the: definition - 
should be confined to Rajputs. 


tg m of properietary villages held `~» 
by 


' The learned Trial Judge defined Gameti - ' 
as a person holding in full proprietorship ’ 


a village or group of villages and paying 
tribute of taxation (however you may 
call it) to the paramount power, and ex-. 
ercising cértain sovereign rights in the 
village, Ifsuch a Gameti: alienated his 


proprietorship, but reserved to himself , ` 


some rights of & class associated with the 
retention by him of some sert of gover- 


eignty;then,he became an old proprietor | 


known as & Mulgameti. ; 


Defendants'’ Counsel does ‘dot accept `" 


this meaning-of Mulgameti. He admits 
that the old proprietor must retain cer- 
tain lands or rights, but contends that 
those rights need 

He, would define " Mulgameti" as fol- . 


lows, viz., “a person who or whose ances- ^! 


tor was oncea proprietor- of the village : 


but who has lost the:-proprietorship re- ^ 


taining for himself a share of the village 
lands and land revenue such as jiwat 


and chouth, even though he may not - 


56, 77, 212, 


eho wie o 


(2) 12 B H:O. R. (0. O J) latpp 19, 46, 53, — 


not be sovereign rights. '^ 


n 
r 


m 
. 


itions give us”. ; 


“would not become a Mulgameti 


Wol'82]. 


have retained a share in the Government 
of the village, or any sovereign rights." > 
Plaintiff's -Cougsel on the other hand 
accepts the learned Judge's definition 
of Mulgameti, but' contends that the 
defendants Nos, 1 to 30 were wrongly held. 
to have retained any sovereign ' or 
seignorial rights, and that in . fact all 
those rights passed to plaintiff about 
1777 or 1781, and have ever since been 
enjoyed by him Plaintiff's ontentian 
in short was that you cannot have an ex- 
Gameti unless he retains part of the 
sovereign rights. : - 
Both Counsel, however, agree that .to - 
constitute a Mul eti at the present 
day, he must hold some lands or rights: 
which have descended to: him from a 
Gameti. For instance,a Bombay Bania 
y pur- 


' chasing some of the ‘lands of the de- 


fendants. It is also .agreed that the 
Kathi defendants Nos, 1 to 30 have estab^" 
lished their - descent from thé persons 
they say were at one time Gametis, 
But there was no agreement, I think, 


as tothe date up to which the Gamet: , 


must have remained & Gameti. lf, for 


' instance, the Act only refers to those 


who were Gametis at the date of -the- 
cession of the district; by the Peshwas, 
to the East India Company, but who 
then lost their. rights and became 
Mulgametis, that would effect a sub- 
stantial restriction on possible claimants 
for that name. i \ s 

In Secretary of State v. Bai Rajbai 
(3) the Privy Council distinguished the; 
status and riglfta of Kasbatis from those of 


Gerasias and other true Taluqdars. Ab 


page 751* Lord Atkinson said:— E 
“They (Garasias) were ancient Raj- 

poot proprietors, and before, the cession 

of the Ahmedabad Zilla, stood to their 


Native Sovereigns in that relation, their ' 


lands being cultivated by raiyat tenants, 
They and the Mewassiea were clearly. 
distinguishable from the Kasbatis. -The 
last-named held their lands by contract, ' 
neither by sanad nor -by defiance, and 
Colonel Walker, the ‘first official 


3) 30 Ind Cas 303; 17 Bom-L R 730, 19 0 ' 


awh 1087, 13 A L J 953, ee W N 503, 


90M L J 42, 18 M L. T 179, 2L W 731, 
39 B 625,.23.0—-L J 1,491 A 229 (P.O) 
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appointed to, deal “with this distri&t, 


‘ Mulgerassias.— 1 


‘subsequently gained by 


A 


871: 


was well aware that there was no 
analogy between the holdings of the 
Garasias'and those of the Kasbatis. The 


word taluk’.was first applied to these; 


Rajpoot proprietors by the British them- 
selves.” : : 
Then at, e 752* he continues:— 


“They (Kasbatis) never were Talugdars- 
of Ahmedabad in the true sense. : They: 


did not ‘lose their ancient right of 
ownership of their land by taking] 
as did the Garasias, and, therefore, di 


not suffer the injustice which the Statute ' 


(i. e. the 1862 Act) was 
remedy,” nee 

I ‘shall refer to this case again “in, 
another connection; and also to Maha- 
rana Shri Jasvatsingzi 


designed to' 


Fatesingji v.- 
Secretary of State (4) where Mr.Juste' . 


Candy used the expression "Mulgameti'"- 


as meaning the original owner of the' 


village; and quo 


21) where it is said: “The relief which 


‘it is possible to give to original Holders‘ 
Peile ‘ 


(Mulgametis) is, therefore, small.” 


‘from Peile (page . 


at es 72 to 81 gives particulars of the : 
Dhund 


indooka Taluga in 4863, and after 
setting out at page 76 that the plaintiff 


is the proprietor of various villages, 4 


including two-thirds of the - village 
Salangpur, .and pays a. fixed jama of 
Rs. 15,448-0 11 sanctioned by Government 


oa ‘May:28, 1821, he states in a foóot-note “ 


to page.80.as follows:— 

“N. B. The Limree' estate is only a 
late. acquisition by Limree ' and- was 
originally 'the property of Chorasumas 


or Kathees who are still found in the. 


villages as Mool Gametees.” ^" ius 
Golonel' Jacoh in his Report of Octo- 
ber 1842 thus describes" the 


“The ; establishment! of various ‘tribes 
in the peninsula was founded on the: 
sword, but much of the territory was" 


origin of -.. 


the weaker '' 


land-holders writing over their geerass . 


to . whomsoever they thought best able- 


to protect them, reserving a -fixed por- ' 
tion for themselves, These when they ' 


retained only a minor share of the vile 
Jage lands and taxes without one in its 
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C. whath, unusual as we. 


E Kathiawar, » Agancy 


' and; roperty, in, the soil,” 


2 (see | page 252), it was, hardly an a 


A, MM E. INDIAN 
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' Government are termed: Mool, Geerassias,: 

d.from .the, natural result of. power, 
E: _cupidity, united haye in. most cases, 
sen deprived: by degrees offmuch or all, 
of what they had reserved for themselves. 

those , exceptions, the: tenure on, 
wi ich the Chiefs hold their possessions; 
"is thet, .of, absolute sovereignty, over, 
(See, Belec- 
tions, olume 37, p.,23)., 

„Tn Peile, at. page., m is. geh out. a, 
` deapateh. from. „the, Government. of- Boma 
teyin, 1862,- pointing out. that the. Talug-. 

of Gujarat: are, quite different in. 
uga ànd powers, from the Talnqdarsi in 
ie North-West Provinces: 

a isis Talugdars of Gujerat ‘all call” 

b6raeltes Gametees, Grassias, and more. 
kaparan still Bhomeaa, , ‘all of which 
names, indicate, very, ancient family posa. 
seeejons. 5 "These proprietors, gre the 
t'agsue. of one, cadet of some Rajpoot, 
ides ee. OF Sovereign .Ohief to,whom two. 
on threo villages, were-giyen for support 
The; gadees. or chiefahips (such as, . 
Limizee E from .which they have, 
sprung’ still; exist,. and. are: recognised 
"byjthe Gametees or, Gragsias as their; 
negara, hepa. The proprietary. right of- 
these Gametees, Graasias or. Bhomeas. is, 
“Herel fore, as, towards the publie or States 
as, complete, as possible." 

‘The, present case is, therefore, some-. 
have to, deal 
with Kathis and not, with the cadeta 
of "a, chieftain. family. A long account 


| ofthe Kathia is given by Colonel Walker. 


in Selections pages 246 to 254, and though 
he; doés,, not give them a dod.character . 
e for, 
characters-in,_ those parts. of Indie 


tren was, . then, , 8, more, important 
ai eee for existence, 
then,.referred to several 


; passages, of LS NE E 8 report and: 


to, ihe, Girasip. Court. Rules. in the 
for, determining. 
ipee, Poen s .various kinds of 

after. discussing. the- 


Sadrana s of "e Trial Court, proceed. 


odoo] 

pê conclusion then. which. I Rave 
arrived, ‘ate is that the, learned Judge 
_ was ogrrect in his view. that generally, 
MESE a Gameti would have iR 


*. 2.7 - 


' bearanco to raváge. 


,88 to how, tlie village, lands. came thus 
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Or-quaqsisgovexeign, ri sis ub. thet le i 


disagree with his, Andi 
stitute, a; Mulgameti, 


g. that, to. gons.. 
sgme. retention: of |. 


each, sovereign OT, QUAS: ;Soverelgn nghtey, | 


ig: essential, my opinionit, ig. suffice, 
cientif.the Gameti retains oni is, re- grants. p 
ed, some. of: his former. ‘lands. OF an, 
intereat. therein, although all his formen; 
governing. righta pass to,others.. , 


T will'notattempt an, exhaustive- de, | | i 


finition: for all’ Gujarat, but as fan ag; 


the: villega. of; Salangpur,.ig. concerned +; - aed 


and: for the puxpose of; P Monet ed "NE 


only, I will deserrbe a, Mi neemel 88a, 
follows, viz., one: who is on is escended | » 
from a..former. ruler: apd owner, of thes. 


village and. still retains, by. re-grant O0r- 
É otherwiBe . some portion: of, the 


nde. Ore + 
interests. therein: of such: former ruler .: 
andowner, but nof, necessarily: any. of, 
his. governingerightsy: 


I: will’ next consider what ae the. e 


existing interests of, the. parties An. the. 
village:, Barring certain, claima which: 
the learned Prial Judge-has- disallowed: 


the; existing: interests, of.the, parties. are, ^ ' 


substantially. what they have’ enjoyed-for. . 
over one hundred.years page 

[Hia Lordship then iscugaed.- tho 
figures, showing: the-area: held: by, differ-.,' 
ent parties and: their interest, therein. ih 


and proceeded —]. À t 


A good deal turns in this. case on, 


the. significance to bs attached.to.the" . 
chayth. which the, defendants, thua get. ' 
Literally chauth means a quarter of, the,- 


income of the village. But, sometimes : 
it haa ‘been :,uged, to, designate a. "form. 


of blackmail which was. levied: in the.: . 


old days.ag, the price. paid for ‘for. 


ever, the,plaintaffis Counsel has,been cpn- 
tent to: treat. the : chauth as .meaninge. 
merely the. fraction, ‘of thei income I hayo.. ! 
indicated. : 
These: then: being . the: interests of the, ! 
parties, are defendants, Noa , 1 te:30-Mul: . 
gametis, andi do, they. hold: their lgnd^ : 
directly from: Government ?^ To answer” 
this: question, one .mugt investigate. the: jen 
history. .of the: village. Now atthe trial 
two conflicting ‘theories were advanced 


to be held in the, present manner,” The, : 


ae nii that: soriganelly: heces; 


T 


Befoe. us, hows: 
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tHe proprietor: of -the ‘whole, village;' Thakore:/Sahib” in” perpetuity in’ ext: 
and that these. awai- lands and also.’ change ‘for his "protection, but.at.the.' 
the chauth were extorted trom! him-by~" same’ time Tetained" or‘ were , re-granted- 
robber bands as. the. price ‘of forbear- the’ jiwat lands. and the .chauth? - As; 
ance to ravage: his estate, Consequently: the: new, Gameti, it. was  thénceforward! 
as this. he said was the origin of-thé: for the’ ore Sahib: topay the jama, | 
Kathus, they: were nover- Gametis; and and''settle all, differences “with, the 
could not properly be regarded: as; Péshwas -and afterwards with! Govern. 
Mulgametis, The- caseofithe.Kathi de-: mênt.;. add this sin fact he; appears: to, 
fendants: was-thatthey were the:original? have ‘done ever since. Im my- judg- 
proprietors. of the village, and that‘for + ment;, theréfore, ‘the’. Kathig’ have, noi 
their own. purposes. they had: leased: had ‘any-' quasvsovereign * or -seignorial__ 
or mortgaged the village from. time: to rights; in^ respect 0f this’ village since. 
time to the, plaintiff, and ^ that: he. hadi"178 ir t y 
wrongfully set: up.a title as an absolute,  ‘Iftthen I: were to accept the defini. : 
owner: . 2 o's" tion of? Mulgameti adop by- the. 
The learned Judge found: the- facts’! learned, Judge, it would follow, that- T 
Z midway’ between. these.two-contentions. ' should not” consider the Kathig, to be. 
He, found’ that; the Kathis: wera ‘the - Mulgametis.- But-taking as I' do; the, 
original: proprietors of the village; andi!’ view ‘that the, retention ‘of "sovereign. 
that in, 1763: or. thereabouts they grant- rights: is not‘‘essential to, congtitute a; 
edrone-third of it. to the -azicestor of", Mulgameti,' I" have-arrived'' at the con- > 
defendant No, 39, and that. 17777 or - clusion: that in fact; the Kathi defend: 
1781 they, granted. the remaining.two-' ants are.” Mulgametis by . rehson, of ¢ 
thirds: to. the. plaintiffs’ ancestor, buti. theirretention of she juwai lands: and" 
that;.on, the: occasion of the latter grant chavth: And F am considerably: forti- - 
they, resenved: to. themselves: the ‘jrwai'. fied’ in this conclusion by, the fact that’ ` 
lands, namely, the 1668 acres ond; also". in. that ‘formal document? Exhibit. 428... . 
. the 'chauth in. the. remaining ‘lands, and'also 1n.Exhibit 408: thesLimbdi - 
" namely, the 1062: acres. - He rejected: State has itself described: and ‘treated: e 
entirely the-alleged leases or mortgages." the .Kathis.as'" the Mulgametis of ‘the. 
- set up.by. the defendants., -- -  village.; And, to this. I may add tha 
{His Lordship: after discussing the + corrohoration afforded ‘by the; definition , 
evidence on the point proceeded.—].- of-"Mulgirassia" in the Girassia, Court - 
My conclusion then is that the learned ‘Rules of ‘the Kathiawar Agency, which I 
Judge rightly rejected all, these.alleged: haye.already alluded to., 
leases or mortgages, and that the present» . But can it'be truly said that défend: . 
rights of the parties;should be:deeided. ' ants’ Nos.l to,30 are, Mulgameti&: “who, 
on thatfooting — .. = hold"land: directly, from Government” 
What then are. the coaclusions-which. within the meaning of ’ the, amended E 
one. ought-to draw from,the voluminous, Act? Unfortunately the learned"Judge'. 
evidence in this.case ? The Kathi-defend- ' has: almost takén this point-for granted, ' 
ants Nos, 1to30areadmittedly descendants: 'for the following ig the only direct passage . 
of former Gametis, and admittedlp hold: im the judgment which deals with. it; , 
. Jiwan lands. formerly: belonging to those, vie: “Nò "real Mulegment would, fil" 
Gametis, and also chauth xn. respect of. to“hold lard. direct, from Government; 
the produce. of other land.” Buttidraw for he must hold ‘it from someone and’. 
a distinction; between: the mere holding: ez hypothesi, does.:not, hold» it from, the 
of land:.or an interest’ therein-suoh' as ,' actual "proprietor:" M : 
chauth, and. the exercise, of ‘sovereign’: Defendants’ Co 


n 3 nigel’ endeavoured" to. 
or quasi-sovereign rights. In-my, judg- support this! proposition by~contending 
ment the true inference to: be drawn :thbi^in theory all lands' in' British Indiae 
from the fác(s-i that in.1777 or 1781 ` belong ‘to’ Government, and.that if'any 
‘or thereabouts the Kathis. surrendered'* ono is--found in possession of rent free- 

their lordship. of. the village-to-the-’ lands, presumably he holds from Goy: ` 
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' efnment. I do not desire to be thus seem to negative the mere applieatioh.; . 


drawn into the controversial questions 
: which were considered at great length 
in Vgakunta Bapuji v. Government of 
Bombay (2) and by the Privy Council in 
Gunga Gobind Mundul v. The Collector o 
"the Twenty-four Pergunnahs (5) but 


‘think I have stated enough of the history . 
` of. the, village of Salangpur to show , fro 
‘that the Peshwas at, any rate did not, 
have the property in the ‚soil of this, 

e, and that the British officers felt , 


the greatest difficulty in claiming more 


than a mere right of jama or tribute. - 


No doubt after conquest, it is the right 
of the conqueror to'say what he will 
take and what he will concede. Thus 
in, Secretary of State v. Bai Rajbai (3) 
it, was held by the Privy. Council, fol- 
lowing other authorities, that after a 


cession of territory to British Rule ‘the - 


only enforceable rights against the 
sovereign are .those conferred by him 
after the cession either by agreement, 
express or. implied: pr by legislation. 
An implied agreement conferring rights 


may ‘be established by -evidence of re-, 


cognition of rights existing before ces- 
sion, and pf an election Eje or implied 
to, be bound by them: 

"of establishing the existence of an en- 
forceable right is upon the subject, 


.In the present ease we have the ex-, 
` ps agreement hetween the Thakore. 


ib-and Government which is contain- 
ed in Walker's Settlement, and which 


has been acted on ever since 1807-8, ` 


But I can find no agteement ‘express or 
implied, between the Kathi defendants 


or.their ancestors and the British Govern- . 
ment. On the contrary it is the Thakore , 


Sahib who has dealt directly with 
Government. Even, therefore, ifit can 
be said that the Kathis hold their jiwat 
lands from Government—which, in my 
opinion, is open to extreme doubt—they 
do not, in my opinion, hold these lands 
"directly" from Government. An in- 
` termediary in the shape of the Thakore 
Sahib- has, ın my opinion, been interpos- 
ed between them and Government. The 
very use of the word “ directly” would 

Q) 11 M.I A. M5 at pp 359, 303; 7 W R'P 
O 91, 1 Suth- P O, J, 676, 28er. P, C, J, 264, 20 
BR 13L 00. < 
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ut the burden. 


‘of any general theory that all land is 
held of the Crown. he definition m. ' 


section-2 (1) (a) would indeed fit those’ 
Girassia proprietors , spoken of in the. 


-. same case (pages 751-752) who had taken , 


leases from the British Government. 
They undoubtedly would. hold ‘directly 
m Government, but.no such lease ori 
sanad from Government has ever been: 


taken by'a&ny of ihe Salangpur Kathis, "i 


80 far as the evidence before ds goes | . 
[His Lordship at this stage referred .to : 

theBombay Land Revenue Code, 1879, and’ 

discussed the effect thereof on the ques- 


‘tion. After discussing various sections of ' 
the Code he proceeded. —]  ; S 


The conclusions then ‘which J. draw: 
from the 1888 Act and: the Code 1s that 


., defendants Nos 1 to 30 would be hable for 
land revenue, if it were not: for. the, 
1807 Settlement which the Thakore Sahib’ 


effected with Colonel Walker; and fur- , 
ther that-it is the Thakore Sahib as. 
the registered Taluqdar who is regarded . 
by Government as the person primarily : 
responsible to them for such land 1evenue. - 
The Code also uses the expression “lessee , 
holding directly under Government" in .. 
excluding such a lessee from the definition 


of “tenant” in section 8 (14).- Why say 
"directly" unless it was to negative any.‘ 


mere theoretical holding under -the. 
Orown ? ve > 3 


‘Further the Code in defining in sec- ^. * 


tion 3 (13 


a superior and an inferior . 
holder an 


in fixing in section 83 their. 


sider the actual payer to* Government: ‘ 
of the land revenue to bethe superior- ' 
holder, provided he is entitled to 1eceive ;, 
it from another, viz , the inferior holder. . 
In the present case, the plaintiff 16 not," : 


‘I think, entitled to recover Jama from | 


the defendants Nos..1 to 30 He pays the, 


whole, and has no right of recoupment , - 


or contribution, Apart from that— 


which I agree is an. important differ- ` - 


ence—he and they would seem to occupy. « 


the position of superior. and inferior‘ '- 
holders respectively- as defined by the. - 


e. , ; z ; 
_Nor I think. 18 any different, conclu-. '., 
sion to be arrived at by studying the |, 
: earliest, Land Revenue Regulations which...: 


à 


‘respective iights, would seem to const ' 


D 


‘Val..82] 


“INDIAN OASEB. 


T 


2 e 


875 -+ 


^e 


DOLATSINGJI JASWANTSINGJI v. OGHAD VIBA; `- NE 


Counsel referred usto, viz, Regulation .- 


XVILof1827. There rule 2 (1) provides’, 
that— . ^ /- 4 
“All land shall be liable to the: 
payment of land revenue to Government 
according to the established rrinciples 
: which govern the assessment of that 
description of land to which it belongs, 
except such as may be proved to be. 
either wholly or partially exepipt from 
the payment of Land Revenue: under... 
ahy. of the' provisions. of this Regula- 
tion." + jc 
It wil be seen that :this substanti- 
ally corresponds with section 45 of the 
present Code, Sa Do 
Then section 3 is important. It runs: 
`“ The settlement of the assessment shall .. 
be made with the occupant. The culti- 
vator when the land is held direct from' 
` Government is to be considered the’ 
occupant; and- when it is rot so held 
the person having the highest right or 
`+ holding recognised by the custom of . 
the country or resting on specific grant: 
which intervenes' between the Govern- 
ment'and the cultivator is to be 60 
considered.” ik. ud m . 
Once more then we get the réference 
to holding "direct" from Government. | 
And if the cultivator does not so 'hold* 
` direct, then Government makes ' liable, 
the highest right intervening between . 
‘the cultivator and Government. .In the 
present case, surely the Thakore Sahib 
as Gameti would ba the person having 
“such highestright. At any rate nobody, 
else has hitherto been recognised as 
having it except the Thakore Sahih I: 
exclude of course defendant No. 39. He- 
is not & Kathi. 


Then Regulation V provides that the 
‘occupant shall be liable in his person 
and property for the’ revenue of the 
land, but ón non-payment by the superior 
' holder it may be recovered, from the, 
inferior holder. And Regulation XXX' 
provides that ‘superior holders are res- 
ponsible to the Oollector for the public 
revenue assessed on’ their lands and, if 
payment is not made, the Oollector 
may realise from the crop the amount 
due, or remit direct to’ the inferior holder 
gs provided in-section-§, ' Us 


Ld 


It is true that Regulation IV (2) pro- 
vides that when there is a right on the 
part'of the occupant-in limitation of the 


right of Government in ‘consequence of 


a specific limit having been established 


` and -preserved, the assessment shall not 


exceed such ‘specific limit. That pro- 
vision may protect the Thakore Sahib 
having regard to: Walker's Settlement, 
but I fai to see what limitation on the’ 
right of Government” éould bé proved 
by the Kathi defendants if once Walker's 
Settlement was out of the way. . They 
were “no direct ‘parties to that gettle-. 
ment. Whether if Government forced 


,them to, pay, they would have any right 
of indemnity against the Thakore Sahib 


under the .provisions ofa presumed lost 
grant in 1777 or 1781 I need not dis- 


cuss. No such point has been taken’ 


before. us: «In the result, therefore, I : 


think-these Regulations and the" sub-' 
sequent Code and the.1888 Act rather 
assist the ' Thakore Sahib's contentions 
than otherwise, ,"* re eet E 
I have now dealt with the more im-: 
portant of the able and lpcid arguments. 


-that were urged on us by Counsel for the: 
respective parties, ` My final cfnclusion" ' 
Ld 


on the whole case’ is that: the Kathi 
defendants. Nos 1 to 30, though’ they 
are Mulgametis, do not hold land directly 
I. Government, and consequently are . 
not Talüqdars within the, meaning, of 


the 1888 Act as amended by the "905 ~ 


Act Defendants Nos 31 to 38 are neither ' 
Mulgametis nor Falugdars, dt tte, 

"I would, therefore, allow the appéal, 
and set aside thé decree of the Court 
below, and instead make a declaration 
to the following effect, viz, that within 


,the meaning of the Gujarat Taluqdars’ - 


Act (Bombay Act VI of 1888) as amended 
by Bombay Act II of 1905, the Kathi 
defendants Nos.1 to 30 are. Mulgametis 


but that they, do not hold -land directly: ~ 


from Government and that they, are not 
Talugdars and that, defendants Nos 31 
to 38 are not Mulgametis or Taluqdais 
"As regards the Settlement Register 
(Exhibit 439), it is not for us to make 
any actualamendment therein Our dut? 
is to determine, the rights of ,the parties, 
and it is then.for the Survey ‘Officer or’ 


the Oollectór -to make any necessary’: | 


ba a 
+ 4 . 


-(2) ,of the, 1888- Act 


m 
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amendments. under- sections 6 (2) and, 8 
We, have now 
determined those,.rights.and, in the 
view we,take, the 1905 Act has effected, 
no change in the respective, rights. of, 
' the. present parties under the Qujaiat. 
Taluqdars’ Act with reference to this. 
` particular, village. But we may point 
out. that, as. regards the only extract 
from, the- Register shown to us, vi, 
- Exhibit 439, the Kathi defendants would. 
not. appear to be entered as Talugdars. 
but: ‘only as, Mulgametis., 

'Tegards costs, the plaintiff has. 


, failedin his.contention that his. ancestors 


tors to the defend-. 


were, the original, 
efendants Nos 1 to'30. 


anta, and that,the. 


' are -not se pega On, the other hand, 


these defen have . failed in their 
contention, that the, plaintiff was only 
a, lessee or medi sie from them, and: 
that they are ''alugdars within the 
meaning of the, Act, , Under. all*the, 
circumstances of the case, I think the 
fair order as to costs will, be that. aeh 
party should, bear his own costs. throu 

out in both Courts: This order E 
applies. to deféndant No. 39. He has 
espoused the: cause ‘of the. Kathis, and. 


e must-stand or fall with them. 


` have not overlooked the fact that in his 
plaint-the-plaintiff claimed thatthe village 
of Salangpur was a village in Tamba” 
Btate belonging to him, but this surpris- 
ing’ claim was dropped before the trial 
The written statement. of defendant, 
No. 39 goes, far beyond any mere defence 
to this &bandoned' claim, and it would 
appear that he took an active part at 
the trial and put in & "lar e amount 
of documentary evidence; e cannot, 
therefore, be. regarded as a nominal party, 
more especially as he was added at, his, 
own request 

-Pratt;.J:.—The plaintiff in this suit 


rd Eos “the. Chief: of Limbdi' who has been, 


tered, as Taluqdar of the Butsh 

age, of Balangpur in. the Settlement 

Regiei prepared under section 5 of 
` "Bombay Act VI of 1888. 


»He,complains that although he is the 
sole proprietor and Taluqdar of the village 
defendants Nos. 1 to.38 have been regis-. 


tered Ba,- -Mulgametis,, This, he says, 19, 


D 


rejudicialito. his aN and: "ditus: adi 
Ralukdax and he-seeks.a. declaration. that. 
defendants Nos. 1 4o .839' are- not: 
Mulgametis on Talukdars. i 


Defendants ‘Nos. 1 to: 30. ale. Káthis; Us 


holding ziwar or rent- free. lands in : «hei. 
village and ‘claimed. that they* held ther - 
land independently. of; the, plaintiff;. andi: 
are, therefore, Mulgametis. or Tatukdars; 2 
Defendants. Nos. 31 to 38-are their 
assignees, ‘who are not:interested:: 
- Defendant No; 39.Sher Miya-was added : 
as a party at his own request as-he is a.. 
registered one-third. shaver in the:Taluk- 
dari ofthe village and desired to-resish:. >- 
the plaintiff's claim to be sole. Talukdar. . ' 


The lower ‘Court: dignissed the plaint-, 
iffs, ‘suit, holding that defendants Nos, - 

I to 38 were Mulgametis, holding, directly, 
under Government; ` 

The ‘plaintiff has, therefore, appealed i 

“The. talukdari- estates in ‘Gij grat ` are 
the remnants of old’ jput kingdoms, 
These, disintegrated bein ing, either dıs- 
rupted-by mterneciņe, feuds, or crushed. - 
by. foreign invaders The subordinate” 
states thus formed were known by. names 
generally indicative of their origin The 
smallest of' these subordinate. rulers was, 
the Gametn “or ruler of a, single village: 
In Mahratha' times. these.estates "were. 
independent and Colonel Walker writing, 
of them in 1804. says: ' 

“With the reservation: of their. acknow-. z 
ledged tributary payments, the K'attgwar: 
States are independent, andi at. -liberty 
to form connections. with other powers. - 
They are -under no, obligatiens: of.service, . 
and neither the Peshwa nor, the Gaekwar- 

retended. to. exercise an, authority in: 

ttyawar, beyond the demand of: their 
respective contributions " Z 
Under the British Rule the-old tuler- 


ship slowly degraded into a.mere, land- 


lord estate This process, ig foreshadowed . 
in.Colonel. Walker'a Report, afJuly 25th 
1806—(Selections from ‘Government 


: Records No. 39, page- 52)—In paragraph 


69 occurs. the following passage: 
' "Hence ıb would appear that ühe Bar 
gunas of Dundooka, Ranpoor, and: Gogo ` 
and, even Dholka, compiehend,, exclu- 
sively , of the, Honoura te: Company's 
Sirkar n variety ofloudsbips. "7 ',:.— Sse, 


E 


"et 89] 


: Then in: “phragraph 8l de “makes ' “the 
loran significant recommend&tion: —: 
“It would, ‘however, be ‘extremely ` 
‘desirable 16 - diésolve-these .discordaiit 
‘authorities ‘and -to -consolidate “All the 
‘inferior jurisdictions under ‘the . Oom- 

?pany'B:power.' 

* VBombay “Act XIX ‘of 1844. "bohshing 
-various local ‘taxes -and cesses "was ‘one 

istage in ithe-process “by ‘which: sómé bf’ 

“these. lordéhips * or ‘seignorial rights were 
‘dissolved. But it may be :that some 8till* 
“survive such as lhe'right-to waste or tlie 

"right of escheat.’ 

: uA Telukdari “estate is, stherefore, an 
-estate which cónnoted rulérship -in pre- 

<British-times but which “is now'a land- 

.lord'estate to which: some ‘seignorial - or 

{subordinate rights may or ‘may not be 
still attached, 

“When the estate connoted rülersbip ofa. 
-single village the’ holder is a“Mulgameti, | 
q.e,- 8 Gameti who has lost:all'or most 
‘ofthis : Xordships, These ‘estatés ‘being 
“very small the’ holder “was not included 
‘invthe..definitioh of Talukdar ‘until ‘the 
"amending "Act. (Bombay. Act II of D 
irécogniszed’ asra Talukdar a "Mulgameti 
Who holds lande - "directly! from : Govetn- 
“menit, 

c ‘Phe plaintiff's contention - -in ‘the Hower 
“Court was— 

- (1) that the-Kathi: défendante were “not, 
“Ml gemetisias therr rasicestors were’ not 
“the rulersof Salen gur r 

(2) that even if they were” Múlgametis 
“they were ‘not ‘efititled to "be:régistéred , 
-as they do mot: hóld: lend directly frém 
“Governmentve o... 

+ On the first point’ it is" "aot ' captedod 
that-prior to-1477:8t^any rate, the"Kathis: 
- Were the! rulers'or Gametis ‘of "the village: 

“and ‘this inspite! of’ the “fact that ‘they 

“are ‘Kathis “and not ‘Rajputs—for the 

"Kathis "had sinvaded, "and seized: many 
parts of KathiaWat andindeed Jasdan “is 


D 


“a Kathi` State: -. The -«RevenuecRécórds 


snake it clear-ithat. “in “the: time ofthe 
Peshawas the village wasa Kathiwillage 

It is'so entered in the Revenue Settle- 
ment of 1759 attached to Collector Byron 
Rowles’ report Exhibit 380. Itis also‘ 
certain that the Kathis paid tribute. to 
the Peshwa in 1772—Bond Exhibit 443 
‘and Taleband Exhibit 374, Then. the 


P 
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1816 show'that’the’Kathis granted one- 
third of the villageto Sher Miya's ances- 
stor in 1763 (Exhibit 353 and Exhibit 372) 
-and then-granted ‘two-thirds of the village 
tto Limbdi in ' 1777 after .reséi ving -rent 
“free jiwan land for their mamtenance and 
‘a chauth or quarter share of the sproduce 
(Exhibit. 354) 6 
‘Itus, however, contended that-when the 
‘Kathis granted the two-thirds ‘of -the 
«village to-Lambdi'in1777 theysurrentered 
æll their rights of rülei&hip and “were, 
‘therefore,.no longer Gametis at thestine 


‘of the British acquisition , ‘aunderithe ' 


‘treaty of Bassein in 1802’ !Butthe pro- 
rbabilities are .all the other . way. 
-Granta. were at that time made ın return 
for :protection and they were generally ' 
for a limited period. “see ‘DeSeuza's 
report n°1805, Exhibit.378. The Linibdi 
-pleading “in the suit of -1816 already 
referred to did not describe the grant 
88 bemg in “aghat or'in:perpetuity and 
- Colonel “Jacob inshis réport on Kathia- 
war in 1842 ict i :20 refers to:the 
reluctance of, Ghiefs to^rhake perpetual 
":grants—Beleétions :frome -Bombay Gov. , 
‚ernment, Records, Volume 39, page ‘2%, 


“The ‘Kathis “allege ‘that sthe a a ai 


of, 1777 ~wag.a-‘lease ifor a termdf years ^ 
‘renewed ,by “another lease'in-1801, "Fhís 
latter, cease - (Exhibit 377) tis 'not-signed , 
‘but the fact that it-was produced "hy 
ithe Káthis befóre'the Collector as fár 
back 881829 -and that;they:then'i dlaimed 
that -the term of the gratit/had'explred 
„is significant, -The «grant inot “Peng .in 
“perpetuity it'18 not likely that: arané 
.of rights of rulership was included. 


"Indeed?Linibdi in 1826 in ‘a petition to 
the Oolleótor described the "Kátlis “as 
“Muigametis: (Exhibit 408),  'It'is tre: 


that this terin was" somótiines used’ inta 
‘complimentary sense. !Bát ‘the'petition 
Jof 1826 was‘ brie’ complaining ‘of the’edn- 
‘duel of’ the 'Kathis' and ‘the ‘phrase | 
“would; not -have!been‘uded it: the Kathis 
. (intl “not been, ‘Gametis 'in- “1909 “The 
‘Kathis -wete also" described ‘s-Gametis 
‘in sthe>suit of 1816 “Prodi of: the Aril 
'exércise: of. subordinate sóveróign rights 
‘prior "to 71802- either by’ the ‘Kathis or by 
‘Limbdi there “is. nóne;* but ^ on Au 
‘denice: available T ‘think it^ proved: “thy 
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t the Kathis were the Gametis up to the 
time of the British acquisition in 1802 


l *. On the second point the District Judge. 


' . paid no rent to Limbd: and did mot' 


à 
a 


appears to have held that as the Kathis 


` derive title from Limbdı they could 
.not'be said to hold under Limbdi—and 
‘as they did not hold, under Limbdi 
they must hold under Government, 
But this line of reasoning overlooks the 
. fact that the revenue of the village was 
. paid by the plaintiff first to the Peshwa 
and then to Government, Indeed the 
.Kathis' written statement admits that 
the revenue is paid by the plaintiff and 
-by Sher Miya Colonel Walker settled 
the Limbdi tribute in 1807 and in the 
remark column of his statement he made 
a reference to the revenue of the Dhan- 
dhuka Parganna, Whether this implies 


Y Beran oe s 
that Colonel Walker'made a Permanent India than here of h ingand vori: 


‘Settlement of the revenue of all the 
villages in the Parganna including 
Salangpur for the sum named may well 
» be. doubted. But Gevernment have ac- 
cepted that construction of the settlement, 
See G. R. 591 of 1821, Exhibit 393. The 
‘revenue, therefore, of the village is paid 
-by the plaintiff; and the Kathis who 
hold part of the village do not hold 
«directly from Government. Moreover, 
, they have not given evidence of any 
direct. dealings wtih Government ever 
‘since 1802. Government compounded 
‘the: local taxes with Limbdi in 1844 
(Exhibit 108) and the Local Fund also 
"with Limbdi in 1865 and 1883 (Exhibit 
108). The defendant Kathis are, therefore, 
. not Talukdars ss 


^. It must.be observed, however, that 
‘the plaint is wrong i 
„the entry ofthe defendant Kathis in the 
Talukdari Settlement Register as Mul- 
metis involves their recognition as 
4 Palukdars The defendants are entered 
, not in column 1 as Talukdars but in 
columns 6 and 7 as holding rent free 
land under. the Talukdar If they were 


' ^,enteréd in the Register as: Talukdars 


‘they would under sectio? 24 be prim- 
arily responsible for the jama which 


' Would be, ‘absurd for itis admitted the 
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that holders 
the Register. - ., E M 

Plaintiff exaggerated his case in every. 
possible way. .He @laimed 


a British village. He said he was sole’ 
Talukdar whereas it is admitted that 
Sher Miya is a one-third sharer in the - 


Talukdari. He pleaded that the Kathi ’. . 


defendants' estate was derived from him 
whereas 4t is his estate that is derivéd, 
from the Kathi. Lastly he pleaded the 
Talukdari Settlement Register as giving 
& cause of action for a declaration that 


“the Kathi defendants were not Talukdars 


-dars in the 


whereas they are not entered as Taluk-^ 
Register : The suit illustrates 
the warning in Sree Narain Mitter v. 
Sreemutty Kishen Soondery Dassee (8) 
where it was said :— at 
"There is so much more danger in 


tious’ litigation, that the Courts in India 
ought. to be most careful, that mere 
declaratory suits be not converted into a 
new and-mischievous source of litigation.” 


. However, as the Kathi defendants were 


so ill-advised as to adopt the plaintiff's 


.construetion of the Register and to claim 


in their written statement to be Taluk- 


' dara’I think it would be advisable to make 


in assuming that. 


Limbdi is and always has been primari- ' 


dy responsible. - Section 5 makes it clear 


a declaration. E 
I agree, therefore, that the. appeal 


should be allowed, and &'declaration > 


made on the terms suggested by my learn- | 
ed colleague. T 

The declaration will be that the plaint- 
iff 18 a two-third sharer in the Taluk- 


dari estate of Salangpur, ethat the other ., ' 


one-third sharer in the -Talukdari, is 
defendant No. 39 Sher Miya Bapumiya, 
that the Kathi defendants are not Taluk- 
dars but Mulgametis not holding direct- 


ly from Government. I agree with my 
“learned brother's order that parties béar 
their own costs in both Courts, 


K. 8. D., Appeal allowed, b 
: (I A Sup Vol 149 at p..102, 11 B. L. R. 
17 


; 10 W.B.133, 3:8ar. P. O. J. 208 (P.O). ve 


of other rights appear also on 


that the. ` 
village was in his State whereas it. is- .. 


" 
t 


Tape, 


a 4 


, ment Regulation, 1703. [p 


‘Mac Nair, for the Appellants. 
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PRIVY COUNCIL. 


July, 25, 1923. | i 
Present-—Loy Bumner, Lord 
Phillimore, Bir John Edge and: 


5 5 Mr. eer Ali. LH 
‘Raja SRINATH RAY AND OTHBRS— 


PLAINTIFFS—APPRLLANTS" 7, | 


y i * VETSUB | 
Maharaja PRATAP UDAI NATH |, 
SAHAT DEO—Daranpant— ^ 

" . RESPONDENT, r D) 

Bengal Tenancy Act (VIII of 1 8, 103 
—Record of R tUe ESAE Sad of prov- 
1ng contrary—Talukdar paying revenus to in- 
dar—Jama not” separate—Be: 
Settlement Regulation (VIII of 1798), 
Kabuliyat, definition of —Servics tenure — 


P- 
tion, meamng of—Zemmdar, rights of. 


“The burden of proving that an entry mm the ` 
Record ‘of, Rights 18 erroneous i8 on the party 


alleging it [p 881, col 1] 

A talukdar who has bean paying revenue to 
the zemindar but has taken no steps to obtain 
separation of his jama fiom the zemindary jama 
18 not an independent talukdar within the méan- 
ing of section:5 of the Bengal Decennial . Battle- 


[p 882, col 2] 


The “resumption” of a “service tenure”: does ` 
‘not mean that.on faildre of the direct male lme it" 


"eschents" to the zemindar and becomes what 18 


Y 


„called his &.or khas property, the jagir retams 
becom: 


its character, but the zemindar | es entitled 
to make a new settlement with the knowledge 


and sanction of the authores [p 886, col 1] .- 


Appeal against the Judgment and decree. 


of the Patna High Court (Sir Dawson 


Muler, C J., and Jwala Prasad, ;J.),: 


dated the 29th “March 1920,“ reported ag 
70 Ind. Cas. 232. : 


Messrs. G.-R. Lowndes, K. C', and G. D. 


Messrs. Dunne, K. C. and Y. 
Ramsay, for the Respondent. 


JUDGMENT. i 


> 


Mr. Ameer Ali.—The suit which 


has given rise to this appeal ‘was Dot 
by the plaintiffs on the 28th July, 1908, 
inthe Oourt ofthe Subordinate Judge 
of Ranchi under thb following cireum- 


stances. The plaintiff Srinath Hoy,pur-. 
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; [ | .. »Chased on the 15th’ September, 1899, in 
| C APPBAL FROM THE Patna Hiau COURT." . 
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execution ‘of a mortgage decree, Pargana 
Bundu, a property lying within the estate 
1 of Chota agpur. The second and third 
* plaintiffs are:Srinath ‘Roy's brothers and 
' interested in the purchase, whilst the 


,:fourth*is'an.assignee of a share in the 
. property in question. It appears that in 


895°: the first three plaintiffs -&dvanced 
. &-large sum of money to one Tikait 
: Jagannath. Roy, sincé deceased, who was 
: then in possession of the property, on a 
mortgage of the same Tha document 
of mortgage bears date the 2nd of 
August, 1895. In default of payment a 
guit. was ‘brought, and a decree obtained 
upon ıt in October 1898. , . 
“The sale proclamation was issued on 
the 20th of. July, 1899, ‘and the sale 
held, as alread 
.'Beptember,-1899. The plaintiff Srinath 


Roy obtained the ‘sale’ certificate'on the ' | 


720th of January, 1900. He claims. that 


; ` Pargana “Bundu was the absolute estate ` 
.'of his mortgagor and that he 1s entitled 


to it by virtue of his purchase. 


`. "The defendant is the Zemindar of the: 


Chota Nagpur estate, and 
is thatthe property in questidh was a 


jager, tenure held by Jagannath defeagi- Si 


-ble-on failure, of the lineal male liné of 
vthe “grantee, and the plaintiffs’. mort- 


23 on having died without leaving, any 


male -issue, he has resumed the same, 
.-88 hé was lawfully entitled. to do. i 
». In 1903 the Bengal Government direct. 
..ed, - under ‘Chapter. X-of the Bengal 
“Tenancy „Act, the preparation of’. ‘a 
Record of Rights in respect.of the 
Chota Nagpur estate, . The. Settlement 
, Officer, Mr. Lister, in pursuance of the 
` instruttions'.of the Government, and dm 
-accordance with the provisions of “the 
.Tenaney: Act, instituted -a careful ‘and 
minute -enquiry relating~to the - tenures 
and -other subordinate tenancies. within 
the Chota Nagpur ‘estate. -Section 102, 
clause:X, requires the Settlement: Officer 
‘to . include among other particulars 
."the special conditions and -incidente, 
'ifany ofthe tenancy" 
the enquiry is being held.,, Mr. "Lister 
accordingly made in the ‘register of ten! 


Br 


Neg . 


stated, on‘ the 15th -of. 


his contention , 


regarding which . 


'ancies," ‘technically. called the“ Khewat] - 


` 


^ 


vy 
5 


. ¢has-been “finally . publi 


tos 


nihe ‘following “entry ‘against Pargana 
“Bundu — + f : 
«Gol, .4— Nature of rights--Jagir khul- 


mat (tat sis; service tenure “resumable). 


"(nol 5.—Re8umable or not—Kabul- 
igabit. . ; ‘ road 

oO], (t —Rermarks— Y eh Jagir'Tekat 
uBasdéeo Rai, Kasil kiya rs shart par ‘ke 
'Rutre ‘Putradik bhog kare: rad 
. fhe entry in the column of remarks 
Mgintended bo mean ‘that ‘the "tenure'is 
zPutrasPutradik:.and derived from Basdeo 


. Basdeo was the grandfather of the mort- 
ragor, “It-is to be.noted that the -words 
"PutracPutradik denote descentin the direct 

male line. Theentry rendered into English 
| Tung «thus ;— "This agir was obtained 
“by fekmt Basdeo ‘Rai on condition ‘of 
"enjoyment in the direct male line." í 

iBection 103 (B) of the Tenancy Act 
Jróvided that — `: 
“Yh certificate, signed by the Revénue 
“Officer, ‘atating that a Record of Rights 
lished under, this 
“Chapter, shall be “conclusive evidence 
of such publication; and very entry 


the’ presumed ito -be ‘correct intil the 
' eontrarbiisproved.” | ee 
. The. plaintiff accordingly brought this 
*guit/in the Gourt .df tthe Subordinate 
“Wade of (Ranchi ‘to ‘set. asidecthe order 
vof, the. rBeltlement ` Officer referred ito 
‘above, and to obtain "á declaration that 
"PargamaiBundu-vwas thèld :as san inde- 
„pendent estate by ‘the "ancestors of lhis 
Jmortgagor "from a ‘time previous ito the 
‘Permanent ‘Settlement male by’ 'the 
i@overnmant "with the Maharaja of:Ghota 
iN: ir, “that ‘it, was incorporated ‘ns & 
Eom or dependent tdluk lin Buch 
;methbemént with «the Maharaja ‘merel 
For ithe payment of'/the'revenne throu, 
him, that, the ‘subsequent = t mate 
éby.sthte Maharaja to rBasdeo Roy refarr- 
ted. to -in.{the Settlement ! Officer's: entry 
< Was not .consequént upon: resumption 
ior. {fresh settlement, ‘but was ‘a “mere 
reontinwance. of the old status: The 
defendant ithe Maharaja,” pleaded “that 
‘Pargana ‘Bandu. was neveran indepentl- 
‘ent ‘éstate , that cit was :avmere’ Jagir 
foritenure resumáble oh failurenbi the 
pirectmale line, mand: that'the:last, holder 
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` the Subordinate" Fudge, 


- 94. 
, X ELEM 
.in the, direct line having died in 1847 
without leaving any mèle issue, he-(the 
Maharaja) made a néw grant to Basdeo . 
Roy, by ‘which Basdgo clearly acknow- . 
Iédged that the tenure was resumable . 
, on failure of 'the -lineal male line of the 


A number of -issues Wéfe-framed by 
d i all of which ` 
relate to ‘the nature “of the property in 

suit; vig, whether it was ‘a resumable 

[age or was ‘an ‘independent 'estate. 

eld by the ancestors ofthe plaintiffs 

mortgagor and was incorporated in the 
vzemindari -of the Maharaja of ‘Chota 
“Nagpur asa Shikmt or dependent taluk, 
“with its revenue payable through the 

Maharaja. "The-fourth issue related to 

the character of ‘the grant. made to 

Basdeo Roy. The-judgment ofihe.Bub- 
‘ordinaté Judge who firet'tried -the case 
“was reversed on.appeàl ‘by the High 

Court and the case wab remanded . for 
-a fresh ‘trial. The Subordinate Judge 

before "whom the -case ‘came ‘for ‘ héar- 
‘ing ‘the second time .rests his judg- 
-ment almost ‘entirely -on “the .non-pro- 


. sin a Record qi Rights so`published ‘shall «duction'by the defendant'of-the kabuliyat, 


“which lit “was alleged was exeouted ‘in 
,1794 by the holder ‘of the jagir “at the 
Mime. , The: Subbrdinate Judge:held:that 
#Pargana Bundu ‘was ‘the absolute estate 
‘of thé 'jagirdar ‘when, “ib was incorporat- 
“ed du the ‘Méharaja’s estate, dnd that 
since ‘its incorporation its ‘revenue-enly 
is payable to Government through the 
:zemindar. Had ‘it been ‘otherwise, says 
the ‘learned Judge, the: Maharaja would 
have “produced tthe ‘kabulsyat'given “to 
{im sby the gagwdar e'alsordccepted , 
the ‘contention of the plaintiffs that thb ' 
grant made by the Maharaja to Basdeo 
in 1849.-was hot. a mew ‘settlement’ but 
only a continuahee of the old yagir. {He 
_accbrdingly' decreed the:plaintifis’ claim. 
The following passage 1n “the -Sub- 
ordinate Judges judgment shows the 
trend of his mind ‘in déaling with the 
case. He says :—, 
; f"T&king the ‘broad facts of ‘this ase, 
it-appéars, that ‘the Bundu ‘Raj Estate 
Otisted' from “time tbefore ‘the ‘accession 
of the British-Government.,- Thus estate 
was gamed by conquest and the. Raja 
was made ‘to execute kabuliydt in-favour 
- | 


“ 


ee 


1 


' fore, 


\ 


Yoli 


ing topay Government revenue through , 

. This „estate is'' heritable , a8; 
well às transfermble.. "The ' plaintiffs , 
obtained - this. property. by mortgage 
and afterwards at'a-sale purchased it, 
in execution:of the decree obtained on , 
this bond. ,The origin/'of'the. Bundu, 
Estate is unknown:. The defendant has , 


not produced the ,kabuliyat executed by | 


these Rajas in favour of his-gncestors. 
Under these circumstances, it is not 
unreasonable „to hold that the’ Bundu 
Raj ,Hatate is a permanent tenure and., 
isnot resumable' The Maharaja has 
failed to. prove that he ever ‘Had any: 
right of title ta this Pargana. I, there- 
find Issues Nos,. 8, 3 and 4° in 
plaintiffs’ favour., I find that Bundu Raj 
Estate is not a resumable tenure. ^. .. 
And in'the decree "hé declaréd ‘as 
follows:— . L2. pM d 
."Pargana Bundu was held as an inde-, 
pendent uie by the anéestors‘of Raja. 
ridas.Roy prior to. the Permanent. 
Settlement, and that Raja Basudeo Ray" 
succeeded Raja Haridas Roy ss his, 
nearest, heir -and dur and, that the. 
status of Bandu Raj’ Estaté was not. 
affected by the Permanent Settlement.” 
The defendant appealed to the High. 
Gourt of Patna, ‘which, on the 29th. 
Maréh 1920; reversing” the decree ‘of 


the Subordinate Judge, dismissed the’ 
Plaintiffs’ suit. The, learned Judges of 
the Appellate Court r ked, not with-. 
out feason, that the’ Judge in his, 


treatment of the case had placed on the 
defendant the, burden of showing that 
the entry in the Record. of Rights was 
correct, whereas it lay on the plaintiffs. 
,to show that if was erroneous And: 
after a close and: detailed examination 
of the respective contentions and of the 
evidence they came to the ‘conclusion 
that the plaintiffs had failed to establish 
that the entry made by the Settlement 


Officer’ in the Record “of Rights was ’ 


wrong. They ' further’. held that’ the 
grant by the Zemindar in 1849 was 
not a continuation of the old tenure, 
which came to an 'end ón the. death of 
Haridas Roy in 1847 , without leaving, 
any male issue, and that the &uhsequent, 
grant to .Basdeo’ Roy: was a pew: settle. 

; “56. Sa 
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. British Rule, 


Des 


aah. 


ment and, that the tenure was a resum,- . 
able tenure, They - accordingly, 88. 
already stated, allowed the appeal ‘and 
dismissed the süit. ^ SES 
“The „present appeal’ to His Majesty in: 
‘Council is by’ "the plaintiffs; The 
contentions ‘on their behalf havé pro. 
céeded on, the sanie lines as those which“ 
found, dedéptance with thé Subordi- ' 
nate Judge’ It: is contended in the'' 
, firat place that ‘the jagirdar, or. Raja 
of Bundu: was an independent chief, 
and’ that ‘although on its conquest by 
the British,‘ Bundu was incorporated 
‘with the zemindary of! Chota Nagpur, 
and its. revehue- was, made :payablé. 
through the, Zemindar, it never’ lost; 
its. ‘character of an; independent; 
estate, and that'it has always retained, 


1 


recer 


a that character. Consequently, it is ufged, 


the Maharaja of, Ohota- Nagpur has’ no! , 
right to resumé it and that the plaintiffs, 
are entitléd to a dectee by "setting, aside.’ 
the revenue entry: - $ " UE 
| It is impossible to ascertain at this,dis-. 
tance of time with any approach td pre’ 
cision the status of the Ohiefs of Bundu- 
in relation tO the Maharajas ‘of Ohota; 
Nagpur before the’ ‘ésfablishment of”: 
The Chota Nagpur estate 
appears from the evidence on the record’ e 
to extend over an area of several thousand 
square miles, situated in a tract of coun-’ 
try more or less ¢overed with jungle. It. 
further appears from the.evidence of Mr., . 
Peppe, the Manager of the Chote Nagpur 
_ Estate, that within the ambit of this yast’ 
estate there lie some 1,000: jagirs. Be~ 
yond the “statements contained in the! 
«Report of Mr. Webster, who was at one, , 
time in charge, on behalf of. Government, 
of the Ohota Nagpur Estate, and in other’ 
reports made by other‘ ‘officers in ‘the’ 
course of their official duties, there is no’ 
record `of the earlier. history. of these 
jagws, when or how they came' into 
existence and in what relation they stóod. 
to the Maharajas. In 1765 with thé grant, 
of thé Dewani by the Emperor,of Delhi 
to the East India Company, - Chota 
Nagpur, as a parí,of,Behar, came into , 
British hands, It appears that in.1771 
or 1772 a temporary.settlement of revenue: 
was made, by the East India Company’ 
with the Zemidar of Chota Nagpur, 
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The last; settlement with-him was contem- 
porünecus with the well-known Decen- ' 
nial'Settlenient ın 1789, and’ this Set- 
tlement, under the provisions of Bengal 
Regulation VIII of 1793; was made per-. 
manent. “The Maharaja's zemindary ‘18 
now accordingly, a permanently settled 
estate About this time: Chota Nagpur 
appears.to have been 1n a very disturbed 
condition, whether the jagirdars were re- 
fractory subordinates of the Maharaja or' 
rebellious in épendent iefs, it is De-' 
ond dispute ‘that the holder ' of Pargana 
Bundu, along with other ‘Pargana Chiefs. 
was: reduced to subjection: "by British 
forcés and his jagu was incorporated with 
thé zemindary of Chota’ Nagpur, and ‘he 
was made liable to pay his ient to the ' 
Chota Nagpur 'Zemndar’ This is said to 
td'hàve happened ‘in 1794, and this rent, 
which appears to have been slightly‘ in- 
cfeased'in later times, has been regularly 
paid to the Zemindar. ` 
It is urged.on behalf ofthe plaintiffs: 
that as the jagrdar of Pargana Bundu 
nevét paid revenue tà the Maharaja ‘be- 
fore its ‘incorporation in his zemindary, , 
his contribution towards the revenue tan: 
not bé trepted’as rent. ‘And it has been 
atrenuously contended ‘before the Board 
"t ‘his status was that of an independ- 
"talukdar under: section'5 of the 
Bengal Regulation’ VITE of 1793. This: 
contention’ seems',to "be based’ upon a: 
clear misappreliension: of the provisions 
ofthe: Regulation: Section 5 describes 
the classes of: talukdars who were entitl- 
ed, sander its provisions, to obtain separa- 
tion, of. their jama from .the' zemindary : 
jama.' The’Regulation definéd the pro- 
cedure for the purpose of obtaining the 
separation. All” independent talukdars 
oé6cupying the position: described in 
clauses 1 to 5, section 5, who had been: 
' heretofore paying their quota of “the 
Government,dues"through the Zemindar, 
became ‘entitled: to obtain a separation 
of their jama by‘adopting the procedure 
laid down in the Régulation. There is’ 
not An iota of evidence to show that the 
jagurdar of Pargana Bundu ever took any. 
tep for the separation of his jama. Had- 
Be been paying revenue, making use only ' 
of the zemindar's seri&shta for its trans- 
mission to the Government" Treasury,” or 


had he occupied "the" status "which! is? 
claimed’ for hun, there would have been” 
&n'undoubied record of ‘the fact in the: 
Governmént Revenue Begister. — ^ 

- The plaintiffs in” their plaint i. 
claimed" to be only "' dépen ent ' taluk-t 
dars?” The Regulation drawa a wide: 
distinction’ between "inde pen dent, talule, | 
dare” and * dependent talukdars.” Ther. 
formet come within the category of“ 
tual proprietors’ of land,” whérens' they 
latter do not; "they are "considered as” 
leae-holders only" (section '7). It was 


evidently owing to the difficulty presented,’ , 


by section 7 that the contention’ advanced, 
in the First Court: has ‘been’ abandoned’ ` 
before the Board, and ‘the plaintiffe'have ' 
taken their- atand on section 5.. 

‘It’ is “contended” that’ when’ Major, 
Farmer brought the jagirdar of'Bündd! 
into subjection he made “him "execute a. 
kabuliyat in favour of the Zemindar of? 
Chota Nagpur, ahd it has been vehe- 
menily urged, ‘both! “by the ‘Subordinate: 
Judge and: ‘learhed ‘Counsel ori* behalf of 
the plaintiffs that: that kábuliyat it pro 
duced, would disprove tle'de dances 
case, and that it has’ “been deliberately - 
withheld: “by thé’ Maharaja” because” iv 
would have supported the plaintiffs" con-* 
tention. There are two ‘clear answers to 
this argument. In‘ the first; place, ' a, 
kabuliyat predicates a'patta. A, patta'ig 
granted by'the Zémindar as a title-deed’ 
to the tenant. The kabuliyat, ‘ag its name 
implies, is a ‘mere acknowledgment, an’ 
engagement bythe tenant- to carty out 
the terms of the. patta; If tlie. Jagirdar. 
of Bundu entered into a kdbulryat ittmay“ 
be ‘inferred with certainty that" there’ 
was also a patta ; and that patta; ns the* 
title-deed of ' the grantee, would be’ 
in thé hainds of. tlie grantee's heirs and’ 
successors, and would, it ‘may Bafel ' 
presumed,’ come into ‘the hands Dae the' 
mortgagee, who - derives his “title from” 
the mort or.. On'behalf of the plain 
iffs it has: been urged that he. was oh 
bad, terms "it 'the.mortgagor'and ' could 
not’ corsequently 'óbtain the necessary 
ee him. Cóhsidenng th 
nature of the jung le-mahal and ‘the: un- 
certainty of title t those districts, it ‘is! 
somewhat’ remarkable’ that" thé” mort-' 
gageo ‘should not have endedvoured: ‘to? 
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Obtain from the mortgagor, who at.'the 
time ofthe niortgage was ^in possession 


of Bundu, documerfts of title. relating’ 


thereto, Much criticism has been passe 
, by the Subordinate, Judge, which, has .to 
a certain extent been adopted . by 


plaintiffs Counsel before the Board, on: 


the non-production by the'Zemindav of 
the kabuliyat, The’ explanation given 
by thé deféndant for its non-production 
' has been accepted by the High Court, 


and their Lordships do not find sufficient 


reason to take a different view.- The 
defendant's mana 
has beei'in that office from 1 
date he gave his evidence in August, 
1916, states :— AS co Wi 
-“Iseatched for copy of Bundu Pottah. 
I could not find out'any' copy of Bundu 
Pottah. All the ancient records of the 
Maharaja” aré not'in ‘existence . Thess 
documents were képt in the custody of 
‘keeper Hë was called upon to make over 
all these records to the Maharaja.’ He 
did not choosé to'dó s0,. Thereupon he 
Wasconvicted” '" —. ' ^. 
' [It is in evidence that this Gunpàt Ray 

subsequently hanged: for Mutiny. ] 
In e ezamination Mr. Peppe states as 
follows :— 


ü There is pr&ctically nó paper -in the. 


record room prior to the time’ when the 
- Court of Wards took over charge." . 
"Thé Odait of Wards werein charge of 


thé Zéemindary of-Chota Nagpür from ` 


1868 or 1869 to 1887. Apparently, it was 
then that an effovt'was made to overhaul 
the record room of the Maharaja and ob- 
‘tain copies of the patias that had been 
given to the vafious jagirdars. The 
numerous’ documents that were forth- 
coming in the earlier proceedings lend 
support to” the story that important 
papers were puiloinéd or abstracted fiom 
tims of the Mutiny. “. ; 

“In 1828 Mr.: Cuthbert, who was ap- 


the Zemindar's.record' room about thë, 


pointed by the Government to make a. 


report on the Chota Nagpur District, 
submitted E) y 

occurs thefollowing passage on which 
considerable reliañce has been placed où 
behalf of the plaintiffs :— s 


„I cannot ascertain but ıt would 
‘sion that these 


, Mr. Peppe, ‘who’ 
to ‘the 


Guipat Ray, who was Maharaja's Record-. 


report on the 21st -of . 
April and 1th of June, 1827; in which 


In paragraph 20 he states:— 

“Bis subordinate parganas arè incor- 
porated with Ohota Nagpur, viz:, Tamar, 
Buroda, Raie, Boondoo, Silee and Burwa.' 
How or when these parganas became. 
dependent on the Raja of Ohota Nagpur 
appear 
that fora long tıme the dependence was 
httle more than nominal. It was not 
until the country came into our. posse&- 
Rajas were permanently. 
and actually incorporated with’ Chota: 
- And continuing; he «adds, in the sdmé 
paragraph:— = | —— UE 

" These -Rajas may be considered. in 
the light of Talukdars. The- Rajas, 
however, still acknowledge the Rajas, 
of Chota Nagpur as their fetidal’ Chief; 
and on'the death of a Raja: his sucter 
sor waits on the ‘Raja of Nagpur;. pay’ 
homage and presents‘ a considerable 
nazar-—generally 1,000. rupées— and; re-- 
eeivesthe;Tilue fromehim” |... . 

-What follows, however, is important.:— 

24, " Although from the. nature, of. 
these feudal tenures jageer& were origi: - 
nally granted’ solely in consideration ‘of 
military seryices, yet services, of a’ civil, 
and religious nature were afterwards 
similarly rewarded at the pleasure of thé: 
superior " i Ns tie” m ree 

25. "The number of larger jagéers‘ié 
20;' consisting of about 25.31/2 villages: 

é yageers have invariably destended 
from father to son, and both the custom of 
the pargana ànd,the parctice ofthe Corirts 
hold thew as hereditary'in the direct 
male line. Qn a'jageerdar dying with- 
out male issue his jageef genéralliy vé- 
verts to the Raja, as femalésan, this’ count 
try do not succeed to real property” 
"Whe italcsare their Lordships. 

Mr. Cethbert's statement in this . ‘para’ 
graph clearly goes.to su port the defend: 
ant's contention that the. Bundu Jagi? 
was, like others descendable in the direct ` 
male line resumablé on failure of ‘such 
line. > i . Do 

To this report Mr. Cuthbert «attached , 
a list of parjanas prepared in 1897. It. 
is headéd thus .— CE 

“ List of Parganas'of Nagpur, being 
tho Zemindart of Maharaja Jagarnath 
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‘Sahai Deo on condition of rendering 
servoce. - HU 

“And then comes :— 

| *Ghatwals Jagwdars on condition of- 
rendering service." , 

. One. of the Jagirdars there mentioned 
is “ Bundu—Raja Balamdar Rat" | 

: Pargana Bundu thusremained in the 
bands of the lineal descendants of 
Kanukdand Rai, who was found to.be in 

ossession in 1794, until it devolved on 
Hardas Rai. He isstated to have died: 
on the 10th January, 1847. On his-death 
his widows applied for possession of the 

gir; at the same tinie two of his col- 

aterals chan Lal and Basdeo Rai) 
advanced a claim in respect to the succes- 
sion. At this time Jagannath Sahi Deo 


. was the Maharaja'and Zemindar of Chota 


Nagpur Arrears of rent had fallen due 
in respect of Bundu, and he appears to 
have instituted proceedings in the Col- 
loctorate for recovery of his rent. In the 
course of these proceedings a Sazawal or 
curator, was appointed to take charge 
of the property.- The order relating to 
the attachment of Pargana Bundu and the 
appointment of the Tahsidar as curator 
bears date of the 23rd of August, 1847 

..On the 26th July, 1848, Kanchan Lal 
applied to the Orvil Court presided over 
by the Agent of the Governor-General, 


- complaining that the Sazawal had ousted 


.ifhe finds nobody entitled to Pargana 


NM 


the petitioner from some lande granted 
by a former Jagirdar of Bundu for main- 
tenance, "The order of the Oivil Court 
on this petition is important 
the exact nature of Pargana Bundu in 
relation to the Zemindar — 

“The Rajah of Pargana Bundu died 
Without issue ; and now & Sazawal i8 ap- 
pointed by Government m the said par 
gana’and it is not known what settle- 
ment the Maharaja of Palkot [Chota Nag- 
pul has made with respect to Pargana 

undu ; because in accordance with the 
sanad and pottah, of the said Maharaja, 
the “Maharaja, can make over the 
pan to any body who may be 
ound entitled after the death of Rajah 
Haridas Ray, Zemindar of Bundu, and 
‘vith respect thereto the Maharaja 
lhas, power to resume the said pargana 


Bandu, upon, giving 


notice, and with 
a | me 


'd 


It shows - 
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the sanction of the Assistant’: Agent" 
at Lohardaga. Thereafter any person. 
who may think himself entitled: is at 


liberty to institute’ @ civil suit. Thére-) . 


it 18 ordered that a parwant be: 


fore, 
to Maharaja Jagannath 'Sahi.; 


issued 


Deo, Zemindar of the Pargannas'of.. 


‘Chota Nagpur, containing the mattefs- 
above mentioned, with a” request to 


a 


forward a receipt ofthe parwana to His . 


Honour and a copy of this proceeding, 
þe forwarded for information. to the 
Personal Assistant .of District Lohar- 


years earlier, in a proceeding. 
of the 26th of December, 1845, the Agent 
to the Governor-General, acting as the 
‘Civil Court, had, in connection with 
Pargana ` Rahi,” pointed ,out that the 
Maharaja “could- resume the jagir by 
giving information to and’ receiving 
permission from the authorities "in the 


event of the lesses dying without issue.". 


The adoption of this procedure was 
re-affirmed on the 26th July, 1848. The 


zemindar was debarred trom acting; ` 


capriciously or arbitrarily; he could only, 
exercise his right with the knowledge 
and sanction of the authorities. And 
Jagannath Sahi appears to have adhered 
to the procedure prescribed by the 
Government Officers. Aa "m 
> Qut of the two claimants, who, had. 
come forward, for.the possession of Bar- 
gana Bundu, he selected Basdeo, and 
installed’ him as Raja or, jagirdar. ‘To 
mark Basdeo's installation the Maharaja 
affixed the tilak on his forehead , This 
was the undisputed right of the over- | 
ord, f xus PACA 
On the 28th of February, 1849, Basdea’ 
reported to the District Officers the fact 
of his installation and of receiving, the 
tilak. a "ie 
On the 29th of May, -1849, the Maha- ` 
raja flled by his mukhtars (agents) an 
application m the Court of the Extra 
Assistant Commissioner:for the discharge 
of the Sazawal and the issue of’ the’ 
usual parwana (warrant) to Basdeo to' 
take possession of the jagir, ^ g? 
This document, Exhibit I, is headed 
thus:—Applieation for sue of parwana 
to Raja Basdeo Ray. - - a 
After stating that Raja Haridas- Ray, 
` Yd 
i te 


rot 


5 
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SBlajadar of thé villages of Bundu;" 
“had: died 

"without leavings any male issue and 

ving him: surviving ‘his widows,” 

it proceeds thus:— 

“Your petitioner's client (meaning the 

ja) wanted, in accordance with 

ithe, custom and practice 1n his zemindart 


.to resume direct possession of the villages: 


:of the deceased Raja. Then up 
-edly the’ Ranis‘of the deceased: 
‘reported to: the Agent to the Governor 
General and to the Commissioner and, 
“the former Assistant Agent of District! 
: Lohardaga and to your petitioner's client 
that the senior Rani was pregnant, and 
«prayed that in expectation of a child be- 
ing born the property might be left in 
-their possession. In accordance with 
their. prayer, the Settlement of the par- 
gana, possessed by the deceased Raja, 
‘was. ‘kept in-abeyance in expectation of 
the birth ofa child of the said Rani.” 
‘It then mentions the fact of attach- 
.ment'and the appointment of the Sazawal 
and gives the substance of the parwana : 
.to the Maharaja issued by the Agent to’ 
the Governor-General enquiring as to 
what settlement he had made “in 
respect of the said pargana because 
in accordance with your sa and 
patta if after the death of Raja Haridas 


ne 


Ray, Zemindar of Bundu, the title de- 


volves on no one, you can resume direct 
possession thereof,” 

It then goes on to State. that although 
Basdeo. had no title “in accordance 
with patta angi the usage’ of the 
zemindart, ` still your petitioner's 
elient being pleased with thé service 
of the said Lal, witha view to promote 
cultivation and happiness’ of the people 
on 
said Lal for the grant of tilak of Raj 
ofthe entire Pargana Bundu, excludin 
four Mauzas viz. Kanchi, etc., retaine 
by him for Khalsa Bhandar, ted the 
rest of the ‘Mauzas of the said pargana’ 
“fixing an annual rent of .cash’ Rs. 1,000 
.exclusive of Abwabs, subject to service, 
‘and .then ‘gave him the ygv Tilak of ' 
the ‘said Pargana,, and after taking 
` kabulvyat (ekrarnama) for the mamten- 

tance of the Ranis which the said Raja has 
undertaken, and then'a patta of jagir 
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approving the -application of the ° 


“statin, 


E 


-conditional .wpon service, was p 
to him'by your petitioner's client.” , 
The Maharaja's application then con- 
*tinues M 
: Ded it is not now necessary for the 
-Sazawal to remain in Pargana Bundu 
‘because the said Raja will from 1906 


. Sambat, under the terme of the kabuliyat 


-and ekrarnama, render services, pay the 
fixed rent” and maintain the Rani, it 
‘is prayed that in accordance with the . 
proceedings ofthe Agent to the Gover- 
nor-General and of the Commissioner, 
dated the 26th July, 1848, an order may : 
be passed for the removal of the Sazawal 
in view of the order of release, a par- 
Wana may be issued to Basdeo™ i, 
directing him to procéed to the vil- 
lages." |, 4 

As already ' stated, the petition | on ' 
behalf of the’ Maharaja was presented on 


the 99th of May, 1849. On the 6th.of ' 


June, 1849, Basdeo's agent filed a similar 
petition stating that he (Basdeo), had, 
obtained a settlement from the Maharaja 
and received from him the tilak of in- 
stallation. It then goes, on ^to state, 
that ‘the Maharaja “upon fixing , 
a rent ‚of Company's . 1,000 
per annum, granted to -him a nagbast 

atta conferring upon him the title of 

ja, on the lith Phagan 1905 Sambat 
and granted to him patta and amal- 
nama, which are forthcoming. At present 
Pargana Bundu, being, attached- on 
account of arrears ‘of rent due to the 
‘Maharaja Sabeb, collections are made 
therefrom throug gh the Government Saza- 
wal, Whereas "the Maharaja Sahib ie 
rent has been wholly.and fully pai 
and so a ‘petition on the part of the 
Maharaja has-been submitted to Your 
Honour praying for the’ discharge of the 
Sazawal and for the release of’ Pargana 
Bundu, attached on account of rent, ‘and 
that he had invested (my. c. ient) 
with the Rajgi Tilak.” 


He also prayed for the lease of the 

rgana from attachment. 

The settlement with Basdeo shows that 
‘the rent was “increased from Rs. 735 to 
Rs. 1,000, four villages were “taken. ouk 
of . the. pargana and set' apart for: the 
maintenance of Haridas” widows and. & 
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new patta was granted to him by the 
Maharaja and a new parwana was issued 
to him at the Zemandar's instance for 
pen of the.;ag:r. In face of these 
ta itis idle to contend that the settle- 

ment with Basdeo was a continuance 
' of the old tenure., Had Basdeo succeed- 
sed to the jagir by right of inheritance 
‘the maintenance.of the Ranis, the widows, 
would have devolved exclusively on him 
and the superior landlord would have 
-had no, concern with it or the right to 
take away any part of the property to 
provide for their maintenance - The 

. Maharaja's interference on behalf of the 
‘widows is explainable only on ‘one hy- 
pothesis, viz, ‘that he was making a 
new arrangement by virtue of a right 
‘recognised by the authorities And the 

, grant of the parwana to Basdeo together 
“with the withdrawal of the attachment 


‘signified their approval, nor was any. 


‘exception taken to ‘the increase of the 
ama. 

"'One more remark | on this 

` of the case seeme, necessary. In the 
‘Brans to’ Basdeo' to the jag is 
, Specifically mentioned as a "service 
-tenuré,” involving the performance 
. pe Police and other duties They could 
hardly have been newly imposed, 
88 iliey would at once have attracted the 
' notice ofthe Governor-General’s Agent 


band 


` 'when the pottah was produced before 


‘him’and would have led to investigation 
‘and comment.’ It is abundantly clear, 
‘therefore, that the jagir, minus four 
‘villages, was Settled with Basdeo in 1849 
“on! an increased rental, 
', "There seems to be some corifusion as to 
t the meaning ofthe word “resumption " 
in connection with these tenures It does 
„not mean that on failure of the direct 
“male line it " escheats” to the zemindar 
“and” bécdmes what is called his ar or 
klas' propeity; the jag retains its 
‘character, but the, zemindar becomes 
entitled to make anew settlement with 
the knowledge and sanction of the 
authorities, 
In the Record of Rights proceedings 
the Settlement Officer scrupulously and 
ecarefully analysed the evidence in the 
een of the plaintiffs, and came 
ie pension embodied in the cad 
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impugned in this: suit- as ‘efronegni: 
Under section 104 of'the Bengal, fen- 
ancy Act the "plaintiffs. appealed to" nthe 
‘Board of Revenue against Mr. Lister's’ . 
decision. The’ Board of Revenue, er £e 
a remand for the purpose of"! 
further evidence, in a remarkably Well 
balanced judgment, held-that the plaint- ', 
ifs. bad utterly- failed to establish 
their contentions In the present suit 
the High Court, on appeal from the 
Subordinate Judge, ‘examined the evi, 
dence with great care and came to a con- - 
clusion adverse to them. : 
Their Lordships’ have given every 
attention to the arguments of: Counsel 
for the appellants; "they find absolutely: 
no ground for’ interfering ‘with the 
decree of the High Court. They gon- 
sider that this appeals should: be. dis- 
mussed,.and they will humbly advise 


“His Maj esty accordingly. 


The respondent will be entitled to the 
costs of this appeal.’ . 

K 8 D. Appeal | denied. 

Solicitors for the Appellants. — Mesers. 
T. L. Wilson & Co, ] 

Solicitors for the EC a Messrs, 
Indera & Brown "c. ‘ 


CALCUTTA HIGH coun’, 
“APPEAL FROM ORIGINAL DECREB.. 
No 2700» 1999. ^ 
June '20, 1924.. " 
Present:—Justice Sir N. R, Chatterj bo; 
Kr, and Mr. Justice Chotzner :;, 
Sri PROTAP CHANDRA DEO ' 
DHABAL DEB—DiürENDANT 
DAN ae 


Sri Raja, JAGADISH OHANDRA ` 
DEO DHABAL DEB—PLANTIBE— , 


RESPONDENT. * 
"Hindu Law—Muakshara—-Im; partible estates— 


ne ho survworship, how far applicable 
Al of wmpartible. oe fa fiestas sof 
Bla lewata, relevancy of —Bengal' Tenancy 


Act.(VIII of 1885), ss "08, 408 —Heodence « Act 

ens of 1878)  & $5—Chota N r 
(Amendment) Act WA 

124—'Ahenatyon', PRONUM 0 
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nature of—Independent™ opinion — all, execution 
4 tf amounts to, @lvénation—Interpretation of 
Statutes Aof mponng rřestrichors , RU +. ao 


t 
Z Tha, principle: “GA; aurivoráhip which 
ticcoasion. m o ry Joint family i er the 
Mitakshara has, to. be followed” m' the case òf m+ 
partible estates only fo: a'particidar: “purpose; viz , 
to find out' a.sücceasor ‘and 4t 18 only'doir the 
purposes of determimng who 18 entitled, to succeed; 
that. the patata is to. be treated as.theeproperty of 
the s Joint family [p 893,001 2] 
the absence of any” custom! ‘an whpartiblé 
= 18 ahensbis by way of tianhfer Mort 
as as by testamentary dispositions i {tb' 
If according to Hindu Law an impartible Raj 
ia mot inahenable the” burden of -proving that, by 


vers 


custom: the estate'1s inmliensble is on’ the- peison’ 


whio alleges: it to! be 1nalienable- [p' 895, cdl: 2] 

«In .conmdermg. evidence of, sinalienabiHty 116 
should be MENT if me was, any oocasion, 
wi to human nature, there was 
likelihood’ of of eliendtion’ and alénation’ was’ not 
effécted, at mE be evidence -of- irisllenabjhty. 
[p 886, col 3;-p.897, col 1]  . 


. Entes in:Bettlement khewats aro on to 
be’ correct under section 103, Bengal Tenancy Act. 
Even if they.,do not coms under, asction. 102 of 
the ‘Act,’ they are relevant 'undér section 35 of 
the a maen -Act,' being’ made by ‘a public officer 
discharge of official: duties '[p 912, coL 1 
E Kuar v. Mahpal Singh; 5 744, 6a 
R 593, 1:A.03,4,Bar P. O.-J 03,.3.Buth. P` O. 
T 704, .Rafique and, Jackson's P “O No 6I, 4 Ind, 
Ju 423, 2 "Ind Dec, (nia) 1081 (P py relied 
-~ upon’ 
; A Will operates only from the » death: of! the 
tesfator ,and there can be sno question of Com- 
missioners’ sanction after, the death of the testator 
under section’ 19A of the Ohota Nagpur En, 
cumbered Estates: (Amendment) "Act of' 1009 
The alienation mentioned m'that section ‘and: in 
section 3 refers to alienation inter, vwos and not to 
Wills .[p 994. col 1] 
The iEncimbered: Tates a(Amendmên IDA) eee 
Pen of "adminatfation mmo le estate’ of 
e del naen apa ah bling that pursued 
an admmustration swt.but, with the, material 
diterence that whereas ın'an administration ' sut 
the satisfaction “of-the claims of ‘the oreditors 18 
primarily in view, ın ‘proceedings under the Act 
the protectian of the debtor and' the protection of 
his estate so far as practicable, m spite of its 


enoumbéred condition is the mani solicituds of, 


the authorities concerned 924, col 2] 
Kameshar'Prasad: vy Bhikan Narain f 
O 609,at p 625, :10-Ind Dec. (N s) 412; fe ke 
Ram Sahu v Bwhambhar Nath aha, 17 Ind Cas, 
ut 10 0 L.J 527, 17 0 W N. 754, 1êled 


“ho Ohota! Nagpur Tncumbered' Estates 
fola endment) ‘Aot aaa the power of the 
older in HORE of the qu perty in so far as 
it’ would anterfhe with’ the management of 
the estats But ‘ths iight ‘to. gusasasi0n Ato 
the estate.ofthscholdar is mnt alegiok hy: „tho e 


D 


‘ 


` 383, 1: Bóm ~L, R 275.30. W. N 
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and is Am by: ‘the, provisions of  soction- 28. 


925, co 
De Tn patih pipplrdèi there 15 nó' co 
parcenary [p [p 894, col 1; 
' Surtaj Kuari v, Dr, „Kuari 1611 A 61,10 
ML a) iis dO) 8 b Hana | kj pita 6 
; N B. 09), 
Surya" Ma spats, Raa. Krishna, rane Vad ‘Bahadur v. 


7 Bar P.O. ates J: Sup. keh 8, Ind 
N 8) 276 (P C), 10) upon , 
Deg, a)? M ree tne h Bo ` ‘thr as fouls 
òn or. hes nihan from Mes 


derived "Hon 'deceased: persons „The: torman tof 
such ‘evidence would depend, on the’ postion ; and 
the character qf ‘the witness’ and, of, the “per 

con whose statements . hé formed “ms opinion ' 'It 


“must ~be- the’ expression of -undeperdant ‘opiitiqn ' 


based “on: hearsay i&nd not+, mere repetition of 


héarsa 906,.co. 
^T VM bud a “Wi ‘doss not amount i 
to alienation d {f Passed no Prope TES at’ tHe thn 
to 924'coDb]^ | < 
An Act inpoang dunabiites should d gil 
consti ved [p. 926 cold ].«, ORNA ` 


“Apipehl: “against the decree of the Sub: 


ordinate Judge, First Sa Midndpitty 
dated, the 2lst A puguat 19 

babu Dua arka D NM (with 
him Dr: Dwarkà Nath, Miller, ‘Babus 7 
Pyar Mohan Chatterji And Krishna Tal 
Banerji), for ‚the. Appellant. | 

Bir.B. C. Mitter, “Ogunsè], (with him 
Babus, Gunada, Charan “Sen, Suresh 
Chandra Das and” Narendra .. Krung 
Bose), for lie ‘Respondent. du xu 

"KUDGMENT. This "appesl “arises 
out: ‘of a suit for: ‘declaration Gf, title 


to and ‘recovery o£, pc ion of the 
Dhalbhum Raj Bétate;' -for, mesne ‘pro- 
fits and other reliéfs The , plaintiff 


Jagadish Chandra Deo Dhabal claimed’ 
the estate under tha’ Will. ,of Raja. 
Satrughiia' Deo Dhabal' dated , ‘the ‘lth © 
May 1905, Thé properties belon ring td 
tthe estate are situated partly in Bingh- 
bhum,, and "partly, in., the’ District, of 
Midnapw., ^. n 5 a 
The parties” are ee by the 
Mitakshara School of; Hindu Law, and 
their ancestors’ are, said . to, have nj 
ted... from. ,Rajputna | cenfuries ago. 
The history.- ‘of es Eod istetated in. 


^ 
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Mohesh- Chunder Dhál .v. ' Batruglian 
Dhal i) and a genealogical table is 
pea at page 344. The defendant 

rotap Chandra is descended from one 
‘Jugal Kishore who belonged to the main 
family, and the plaintiff is descended 
from, one Raja Kamala Kant the 


brother of Jugal Kishore, who founded - 


the: Jamboni branch of the family. 

. The Dhalbhum Raj is an impartible 
estate the succession to which de- 
‘volved by family and local custom ac- 


cording to the rule of lineal primogeni- | 


‘ture from ancient times. "The eatate 
, was settled by the British Government 
with Raja Jagannath the ancestor of 
the parties at a revenue of Rs, 4,000 in 
1777, Raja Satrughna got the Dhalbhum 
* Estate. according to the, ancient family 
and local custom On his death dispute 
arose as to succession to the estate be- 
tween tbe defendant who is his nearest 
heir, and the plaintiff who claimed. the 
estate under his Will 
Satrughna as stated above executed 
his Will on the llth May 1905, ‘and 
‘died on the- lst March 1916. “The 
jaintiff on the 6th April 1916 applied 
r Probate of the Will., The defend- 
. ant contested the Will, but it was 
found to be’ genuine and Probate was 
‘ordered to be granted on the 80th 
May 1917. Tn the mes meantime the defend- 
ant obtained possession of the estate, 
and his name ‘was registered under the 
‘Land Registration Act by the Depu uty 
Commissioner, Singhbhum, overruling 
the plaintiff's objections. The order was 
up-held by the Commissioner, and finall 
by the Board of Revenue on the 190i 


July 1917 who held that in the jungle’ 


mahals “ There was no custom of devis- 
ability by Will." 

It appears that before’ the death of 
Raja Satrughna, the estate came under 
the Encumbered Estate Act (Bengal 
‘Act VI of 1876) upon the complaint of 
the defendant's father Madhu Sudan on’ 
the 2nd August 1905. After Satrughna' : 
death, the defendant as his heir 
the estate released in October 1 4 
iom management under the Encumber- 
ed: Estates Act, but upon his applica- 

‘ (1) 29 O. 313, 291 A. 62,60 ital 4 Bom. 
aL, R -372, “8 Sar, P, Q, J. 238 (P. 0).- 


> 
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tion aB & disqualifod Ta A the - 
Court of Wards took over the manage- 
ment of the estate. The present suit 
was instituted on the’ 17th March 1921, 
and after it was decreed by the Trial : 
Court, a Receiver of the estate ‘was apy > 
pointed by this - Court. m 
e defence, inter alia, was that the. 
Dalene Estate had been held and 
enjoyed by the predecessors ofthe dez, 


fendant' 4s an, “ancestral Joint undivid- . ` 
ed and impartible 
theld and enjoyed as such, that the’ . 


“Raj” and is still: 
estate is the joint property of.a joint’: 
undivided ' family ‘governed by the 
Mitakshara Law as modified by, the ^ 
customs prevailing in the family and ' 
in the locality known as the Jungle; 


'mahals from time 1mmemorial that 


‘estate Was in its origin in the nature ` 
of a “fetidal tenure in Ohief" and was' 
and is by its nature inalienable, that, 
the defendant and his father Madhu 
Sudan were all along joint with the 
deceased Raja Satrughna ‘and used to 
De maintained by the ‘latter, though 
according to family custom they had a 
separate house to live in. The defend- 
ant denied that the proprietor for the 
time being of the, Dhalbhum Estate’ - 
had or has any right:to dispose of 
any of the properties of the estate 
by Will or otherwise or to nominate 
pny person as his heir or successor. 

The Court below by its judgment and, 
decree, dated the lef August 1922 
held that the estate being an imparti- 
ble one wes alienable, that the defend- 
ant had failed to prove that either by - 
custom or by its nature. it was inalien- 
able, that the alienation was, not had 
by reason of the provisions of the 
Encumbered Estates Act, and in the result’ 
decreed the suit in a “modified form ™ 
The defendant has appealed to this 
Court. 

At the hearing of the appeal an ap: 
plication was made on behalf of the; 
appellant for the admission of certain 
documents in evidence, These docu- 
ments were produced in the, Court 


below, but it is said they were not: 
tendered in evidence owing to in~ 
advertance. The respondent objected to. 


their being admitted in. evidence. The 


+ 
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documents wére referred to and dis- 
cussed by learned Counsel on both sides 
at the hearing of the appeal, the ques- 
tion of their issibility being reserv- 
ed for decision after the arguments were 
over. 5 

We have considered the question and 
for reasons recorded in the order- 
sheet dated to-day we have admitted 
them (except one) in 
directed them to be marked as Ex- 
hibits. . ] ; . 

The first question for consideration 
is whether Raja Satrughna had power 
to dispose of the Dhalbhum Estate by 
his Will. $ 


It. is admitted that parties are go- 
verned by the Mitakshara School : of 
Hindu Law, ‘that the Dhalbhum Raj 
is impartible and that the succession to 


. it, takes place according to the rule 


of lineal primogeniture, lt is found 
that the defendant was joint in estate 
with Raja Satrughna; the learned Counsel 
for the plaintiff-respondent does not 
press his objections to that finding, and 
there is ample evidence in support of 
it. Bo that if there was no power of 
alienation, the “defendant is entitled to 
succeed by right of survivorship. The 
Court -below ‘has held that it is “settled 
law now that in case’ of impartible 
zemidaries governed by the Mitakshara 
Law, the holder of the zemindari can 
alienate the estate by Will, gift, mort- 
gage, sale, adoption or nomination of 


' next-of-kin when there is succession 


to the zemindari by lineral primogeni- 
ture" It has further held that, "It is 
settled law now that the holder of an 
impartible zemundari governed by the 
rule of succession by the custom of 
lineal primogenitgre can alienate the 
-zemindari unless there be any family.’ 
local custom restricting such alienation, 
„and that the onus of proving such 
custom lies upon the person who alleges 
it,” andieference is made to the case’ 
‘-of Sartaj Kuart v, Deoraj Kuari (2) 
and some other cases, On behalf of 
the appellant it 13 contended that hav- 
ing regard to the principles enunciated 
in Baijnath Prasad Singh v. Tej- Balt 
2) 151 A 51,10 A 2723; 5 Bar, P C J 139, 12 
Ind. Jur, 213, 0 Ind, Dec. (s, &) 182 (P. O). > 
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Singh (3) (and some other cases) the 
holder of an impartible Ra) has no power 
to alienate ıt; ab any rate by any testa- 
men disposition. 

tn the nace, ed Baijnath Prasad Singh 
y. Tej. Bali Singh (3) Lord Dunedin in 
delivering the judgment of the Judicial 
Committee reviewed the decisions on 
‘the point and held that the succession 


evidence and: to an impartible: estate which is ances- 


tral property of a joint Hindu family 
Kaka by , the Mitakshara is ‘de- 
'signated by survivorship.” "His Lord- 
ship after reviewing. the cases on the 
point decided before Sarta) Kuari’s 
case (2) observed:— ; RENT 
“Up to this point, with the single, 
exception of the Tippera case, which, 
as stated, was not under Mitakshara. 
, Law, the law is all one way and seerhs 
to affirm these propositions — oh i 
(1) The fact thata Raj is impartible 
does not make ıt separate or self-ac- 
"quired property. : t : 
$ (2) A Raj, thopgh impartible, may 
in fact be selfacquired or it may be 


family property of a joint undivided - 


(3) Tu itis the latter, succession will 
be: regulated according to, e 
which: obtains in an undivided joint” 
family, 'so far as the selection oi the 
person entitled to succeed is concerned, 
i.e. the person will be designated by 
survivorship, ‘although then according 
to the custom , of impartibility, he will 
hold the, Raj without the others sharing 
it.” / s 

So far, therefore, as the question of 
succession is concerned, the authorities 
show that, the principle of survivorship 
regulates the succession in a Mitak- 
shara joint family, though the estate 
is, an impartible one governed by the 
rule -of' lineal primogeniture, except 
that the estate. is held by.a. single 
member In the present case, however, 


‘the question is not one of succession, 
but the power of testamentary disposi- : 
“on over an impartible estate. “So far as . 


. (8) 60 Ind Cas 5M, 43 A. 228; 19-A. L. J. 37; 

L J 388,40 M L J, 387, (1921) M W.N. 
300, 25 C-W N 561, 2 P L -T’ 257; 28 Bom, L. 
R 653 U P. L R (P.O) 35, 39 M. L. T, 358; 
481, A, 105 (P. O)., Doni o 


` 
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E 
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tMe quéstion. of the power of alienation 

ig concerned ths leading case is that. of 

Sartaj -Kuari v. Deoraj: Kuam (2). 

In that case the owner of.an imparti- 

ble*Raj made a gift of 17 villages 

forming part of the estate in favour of 

; cad younger wifs. Thereupon a suit. was 

ZEE p rugh by:his son (by his first wife) 
^1 for 


eclaration that the’ gift was in- 


valid ‘on the ground that the Raja had 
tho power to elienate any part of :the 
Raj Estate. The Trial Court decided 
that the deed of gift was invalid. .On 
ppeal the ‘High-Oourt of Allahabad 
ald that “ they -were. not prepared. to 
aint at any rate so far as the law 
‘governing thess (the North-West), Pro- 
‘vinces is concerned, except where it 1s 
* clearly overriden by well-recognised 
family custom, an absolute disposing 
power in one "member of a joint family 
over an estate which has somé:of 'the 
“incidents -at least of. joint family pio- 
perty" Bir Richard Oouch in deliver- 
ing: the judgment o£ the J udicial Com- 
mittee observed “It is admitted that 
the. Raj. is impartible, and that there 
ins A D. of succession by primogeni- 
uestion how far the gene- 

E S nee e Mitakshara 1s superseded, 
“andi whether the: right of the son to 
control, the father is beyond the custom 
is one of some difficulty. The Judges 
of the:High Court have quoted in sup- 
«port.of their view passages, from several 
judgments of this Committee. In all 
cof them the question was as to'.the 
succession to she property on the death 
‘of the: Raja cr zemindar and it was 
‘held that, for the purpose of determin- 
ing who was entitled’ to succeed, the 
-estate must be considered as the jomt 
property of the family.” Then after 
' referring to some decisions of the Judi- 
cial Oonimittes his Lordship observed 
“that though an impartible estate may 
(be for some purposes spoken of as joint 
family property, the co-parcenary. in it 
which under the Mitakshara Law is 
-ereated-: by birth does not exist" ‘The 
reason for the restraint upon alienation 
nander. the lav of the’ Mitakshara is 
esee M with the custom of imparti- 
ity, and guegessiori according to pri- 
'mogoniture, ‘The imability. of the father 


le 4 3m am 
Hh ee. aire: ze Pay cme ae ae fe 


to make an alienation arises - from: tha 


proprietary right. of :the -sons..,. The 


argument in. support. of the view of, 


the High Court apbears to De that 
although: the sons do not take aninterest 


by birth, so as to enable them to hold’ . 
the’ estate or to have à ‘partition, «they i 
have as members of a joint family: some’, 
interest which’ is sufficient: to enable: 


‘them to prevent an alienation, The. 


learned Judges of. the.: High .Oourt’ ., 
say. ‘It.must be conceded that»: the 
‘complete rights of ordinary co-parcener- 
ship in the other members of.the'f&mily .' 


to the extent of joint- enjoyment, and 
the capacity to demand partition are 
merged’ in, or: perhaps to use a’ more 
correct term, .subordinated. to the title 


of. the individual member to the incum- ' 


bency of. the. estate, but. the contin- 


gency . of survivorship remains.: along ‘ 


with the right to maintenance: in a - 


sufficiently substantial form to preserve 
for:'them.a kind of dormant co-owner- 
ship'" “The property inthe | patra 
or ancestral estate acquired by ,hirth 
under the Mitakshara Law, is in -their 
Lordships’ opinion so; connected with 
the right to a partition that. it does 
not exist where there is no right to 


it.” “It is difficult: to, reconcile. this: 


mode of succession with the rights: of 
a joint family and to hold .that there 
isa joint ownership which is a:restraint 
upon alienation.” 

The case, therefore, establishes - ‘the 
following propositions : — 
-: (1) In an impartible estato koreried 
by the rule of lineal’ primbgeniture ‘the 


co-parcenary which under the, Mitdkshara | 


Law is created by birth does-.hot exist, 
and the son is nota co-sharer with thie 
father 

' (11) Property ın ancestral ie aic- 
gaurd by birth under the .Mitakshara 

w isso connected with the right to 
a partition thatit does not exist when 
there is no right to.it. : 

(am) For the: purposes of duties 
‘who are entitled to, succeed the estate 
‘must be considered as the joiùt property 
of the family. 

The next case is The Fiert -Pittaporė case 
[Sri Raja Rao Venkata Surya Mahypàty 
“Rama, Krishna, Rao Bahadur: v. The Caur 
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of Wards]' (4) in which it was were in the nature., of joint family 


distinctly: ‘laid down that ‘an im artible 
‘estate ‘is not” inalienablé by Will or 
otherwise: by e only of its imparti- 
bility; and in the absence of proof ‘of 
some ‘special family custom or ‘tenure 
` attaching- to the zemmdari and having 
-that effect, That'is '&'case directly in 
point, ‘and unless it can be” distinguished 
"18 binding upon’ us. - It'is contended on 
behalf of the" appellant: ‘that there ' ‘was 
no.'jointness'in ‘estate’ in that’ case. It 
“is nécesbary, therefore, “to: examine’ the 
-facts of the case. 
‘Raja’ of Pittapur adopted the 
wh was the natural born son òf 
“af "Venkatagiri. ' "Under the. 

deed,' he was to reside with his'adoptive 
"father, "but''after so residing for ‘some 
time. he’ quarrelled with, the latter and 
“Ceased! to reside with him. The adoptive 
father "gave ?gome"móyeablés to the 
"plaintiff. and money for the expenses at 
: his ‘marriagé ‘and it’ was” arranged that 
‘he- would ‘get''Rs, 2,000 per’ month for 
‘his maintenance. ' -The - defendant who 


Tait titt 
je Raja 


‘claimed to bé.'the son of the ‘Raja’ get | 


up a Will under “which ‘the estate was 
“bequeathed ' tohim. It was alleged that 
the defendant, un a supposititious child 


but the Court held that the" bequest” in 


-Was to him asa persona designata’ ‘and 
that the Will was: genuine: It is true 
that the plaintiff left the’ residence of 
‘the Raja, but the facts ‘show that he 
“Was joint; in estate with ‘the Raja": 


i Th the statement, of facts at page 84 
df the report it is stated, that the High 
“Court tools up the question ‘whether it 
"Nas, within, the power of the holder to 
alienate it by his Will so as.to deprive 
‘his son, who, but- for, the impartible 
character of, the, estate would have been 
a "joint owner thereof with.him of all 
‘interest i in the said estate.” Mr, Mayne's 
argument roceeded: upon the footing 
‘that the adopted, son had a vested right 
‘in the ‘estate, and, Sir Richard Couch 
‘in delivering the judgment gaid (page 
90). “The Courts below. held that'the 
estates of the Raj though- impartible 


4) 2961 A 83; 33 M 383, 1 Bom L R 277; 
30 W.N 415,7 Ber. P O'S 481, 9ALL Ja 
apu, 8 Ind; Deo; (v. a) 276. (P.O), 


Tt appears that the ` 
‘passage in the 
‘which runs. 88 “follows: 
‘adoption. 


property’ and were, therefore,” according 
to the law ‘of the: Hitakphara, iü&hériable 
éxcept for "necessary bjects," : “and 
observed (at: page 91) “that where the 
‘Mitakshara’ Law prevails and. there ‘is 
the custom of primógenituré. the „eldest 
son 'does ^ nof ecome a f with 
his father in thé estate, the sor anaes 
ity’ of ‘the eatate dépends': "upon ,CUhto 
which must” ‘be’ proved, or, i on 

in some, cases, upon” the’ nature A 
tenure," 


is placed ' on 
jidgtlent Dd page 9 n 
‘that the‘ decision in Sartaj rong BA 
Deoraj Kúari, (2) did hot extend to 
Will, ‘and. å cabe” dn Vila. Buen. y. 
Yamenámma (5) was “referred t9. “That 
was & case of an.admittéd có- 
"between ‘the, maker, of the’ writes and. 


Reliance, howeve r 


‚adopted son,’ and “the latter gula take 
title 


as "the ,Survimhg , to;parcenar 

which ' was held’ to be: a & prior itle to 
that by’ devise? Jt is’ zer pnliosb e 
here, where ‘co-pi n ihe 


ted, but the contrary’ is , held; : “In the 
resent’ case, ‘achording to thé, „décision 

Sarta) Kuari v. Deoraj, 
appellant did ‘not become’ 
with ‘the Raja: Ti the “Raj a had’ p Bower 
to‘ alenaté he: "miglit do it by Will, Ang 
tle title by * the Will, would: 


t 


‘Raja and the adopted Bon, i8 i Me ! 


, Evian, (2) uf . 
a có-pürceri ner c 


have | 
'pnonty to, the title by succession oma 


It is contended that the “Madras case 


was distinguished | on’ the gtound ‘that 
there’ was có-paréenary ' in Aat | 


‘where as in The p "Pattapur case Tie 
Raja Rao Ven Surya Mahrpati Rama 


Krishta Rao’ ‘Bahadur | V., The Court’ af 
Warils] (4) me Aint bétibeen the Raja 
and ie ‘adopted son. was: “rot admitted 
‘But ihe contrary ts held,” , WBiol" shows 
that there ' was no cenary. "But 


the adoption Was M p ünd' aliicugh, 


the ‘adopted’son quarrelled ' with, the 
Ra and was living &eparate from him, 
e was receiving maintenance 2,000 
“per month) from’ the Raja ' iu ek A 
80, tlere’ can be' nó. doübt that there 
was, jointness m fact, ‘It, séerng ue ‘ys 


ORME ORR te 


“poe 
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‘thet’ what was ‘meant was that im law 
“there was no co-parcenary between the 
adopted son and the Raja, hs their 
Lordships say “In the present casa, 
according to the decision of Sartaj 
1" Kuan v. Deoraj Kuari (2) the appellant 
‘did not become a co-parcener with the 
-Raja.” If there was no jomtness in, fact 


| “there was no necessity for reference to ` 


‘the case of Sarta) Kuari v. Deora 
‘Kuari (2). ‘The Madras“case related to 


-an "ordinary “Mitakshara family and, ` 


erefore, his Lordship observed that it 
bo: the case of an: admitted co-parceher, 
but in Sartaj Kuari v. Deoraj Kuari (2) 
-which also wasa case of admitted joint 
estate ıt was held that in an impartible 
‘Raj governed by the rule of primogeni- 


ture the co-parcenary which under the' 


‘Mifakshara Law is created by birth does 
not exist, and the son is not a co-sharer 
with his father. By reason of the deci- 
sion in that case, therefore, there was no 
co-parcenary (as a matter of law) between 
‘the Raja and the adopted son_in The 
‘Farst Prttapur ‘case [Srm Raya Rao Ven- 
* “kata Surya . Matapan Rama Krishna 
Rho Bahadur v.eThe Court of Wards] 
(4) although the latter was joint with 
dhe Raja, and that is what was 
meant in the passage that the co-par- 
“Genary "is not admitted but the contrary 
is held.” It is also contended that in 
the case of Sartaj Kuart v. Deorá; 
Kuari (2) jointness. was not found, 
whereas -in the present case jointness 
was asserted not only by Satrughna but 
by all the members of the family, and 
is conclusively proved, and that, there- 
fore, the decision in Sarta) Kuari's 
case (2) does not apply to the present, 
But if there was no jointness in Satraj 
^" Kuri's case (2) 16 would have been wholly 
unnecessary to go into the questions 
dealt with by the Judicial Committee 
whose judgment proceeded upon the 
footing that there was jointness in fact, 
though' there was no co-parcenary in 
w. "nell 
^ 1s contended that impartibility 1s 
' * inconsistent with the power of alienation, 
thet if the holder of an impartible 
‘estgte has the power of alienation, he 
can, if he chooses, put an end to the im- 


partibility . by alienating the estate: to '( 


INDIAN “CASES, l 
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"different persons who may be -absolute 
strangers to the family, and who can at . 
‘once partition the estate, and that in fact | 
impartibility, linea] pri ogeniture, and 
‘inalienability all converge to preserve 


WENG a 


1 


the entity of the estate, and we were " 


'referred n 
Hindu Law, 4th Edition, pp. 511-512. - 

The reason, however, why an impartihb]e 
Raj has,been held to be,alienable in.the 
cases cited Above, as ‘already stated, is 
that in such an estate, the co-parcenary 


to .Golap Chandra Sarkar’s” ` 


‘which under the Mitakshara Law is . 


created by birth does.not ‘exist. and ' 


the reason for restraint upon alienation, ' 
therefore, ceases to 
‘an impartible estate. —. , .  " ^ 
^ There are repeated admissions of 
Satrughna and other members, of the 


family that the estate has been held 
from the time of remote, ancestors, ' 


as a joint ancestral imparfible .Raj. 
Satrughna died joint in estate with the 
defendant (Protap) and, if it. were 
Ordinary ancestral, property there is no 
doubt -that Protap .would (have. taken ' 


the estate’ by survivorship. ; 


exist in the case of ; 
L D 


It is accordingly contended on behalf ` 


of the appellant that if, as heldin“ a 
series of cases the succession to an, 


impartible Raj also goes by survivorship, ' 
the right by survivorship being: prior ' 


sto a right under a Will operates only 
“from the death of the testator, there was . 
no property of Satrughna upon which 
the Will could operate. Reference is 


made to the ‘case of Lakshman Dada.’ 


Nak v. Ramchandra ‘Dada Nak (6) and 
Vila Butten ' v. Yamêntimma . (5^ 


Both the cases related “to an ordi- ' 
mary Mitakshara family. : In the first. 


case it was held by 
Committee that 
Lew as received in Bombay, a father 


the Judicial 


under the Mitakehara ^ 


cannot by Will make an unequal dis- ` 


tribution of ancestral property whether 


moveable or,immoveable, that although i 
one .of several co-parceners under the ' 


same law has the power of alienating 


his undivided share in ancestral estate : 


Without. the consent of his co-sharers by. 
(6) 7I-A. 181, 5 B. 48, 4 Bar P O. J 173,3 
Suth P O J "78, 3 Shome L. R 317, 4 Ind " 
Qo T Q, Ja, Ra 320, 8. Ind -Dec- (a) 4. 
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. deed executed for valuable consideration 
and althóügh such share máy be seized 


1 


and gold im execution’ for the separate” 


. debt of the cg-sharer; at least in the 
lifetime of the judgment-debtor, yet 
such alienation cannot be made by Wi 

Their- Loidships referred tothe case in 
Vitla Butten” v. Yamenamma - 
observed: "Again, the ‘High Court of 
Madras though admitting that a co- 
partener can ` effectually ‘alehate his 
share by gift has ruled that he cannot 
dispose of ıt by ` Will [see tbe case 
reported as Vitla Butten v. Yamenamma 
(5). 1t8 reasons for making the, distinc- 
tion between-a gift and a. devise are, 
that the co-parcener'e-power of alenation. 
is founded on a right to a partition: 


that that right dies with him, and that ` 


the title of -his co-sharers by- survivor- 
ship vesting in them at the moment of 
his death there remains nothing upon 
which the Will can operate. This 
principle was’ invoked in the case. of 
Suraj Bunsi Koer- v. ‘Sheo Prasad Singh 
.(T) und was fully recognised by their 
Lordships”. . . ...and further on observ, 
ed: "they are-of opinion that the 
principles ` upon which the Madras High 
Oourt decided againat the power of 
alienation by Will . are sound | and 
sufficient’ to support that decision " ' 
. It is contended that with regard to 
' the rule of succession by survivorship 
there is no distinction between partible 
property and impartible- property under 
the Matakshara Law, except that in the 
latter case the estate 18 held by 2 


pingle person, and that- that being 60, ‘ 


the principle that in a ‘case of: succes- 
gion by survivorship, the title of sur- 
vivorship being. the prior title takes 
precedence “to the exclusion of that by 
devise, applies to an impartible estate 


|| 

-Ipis' further contended that the prin- 
ciple of ‘survivorship pre-supposes joint- 
, ness‘.of interest: during the lifetime of 
two persons, and though in -an imparti- 
ble estate the right to call for partition 
does- not. exist in the other members 
of the family the. right (to -partition 
* (D) 6 T-A. 88; 6 O. 148, 4 Bar. P O.J 1,3 
Suth P O J 589; 40. L 228; 2 Shome L, Ri 
842; 2 Ind. Deo, (N. ba) 705 (P CO). : fed 


t 


(5) and’ 
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is only one-of the incidents’ of joint 
ownership, and that in an imparfible 
estate, the members of the joint family 
(other than the holder of the estate) 
receive , maintenance - according to 
custom and before Satra) Kuarv's 
case (2) it was held that imparti- 
bility does not destroy jomtness. Re-, 
ference was made to the case of 
Tekait Doorga Persad Singh v. -Tekartnt 
Doorga Koonwart (B) where it was 


„Observed that impartibility does not 
‘destroy its nature as joint family pro- 


perty or render ,it the separate: estate 
of the last male holder so as to destroy 
the right of another. member of the 


. joint family to succeed upon his death 


in preference to:those -who would be 
his heirs-1f the property : were separate, 
and also to the observations in the case 
of Naragantt Achammagaru v. Venkata- 
chalapatt Nayanivaru (9) that such an 
estate though possessed by one of the 


‘members of -the family 15 the joint 


property of the family and in the event’ 
of death passedeby survivorship. > -5 


The principle of survivorship, however, e 
poe Sean Tan ak in ordi : 
joint ily under the Mitakshara, has 
to be. followed, according ^ to, a 
decisions since Sartaj Kuarvs case (f), 
in the case of impartible estate only 
for a "particular purpose viz. to find 
out a sucessor, and it is only for the 
purpose of determining who is entitled 
to succeed, that the estate is to be~ 
treated as the property of the joint 
family ka hes 
* The question, therefore, is no longer 
res 3ntegra, and we are bound to hold hav- 
ing regard to the decisions of the Judici 
Committee in Sartaj  Kuaris case 
(2) and The First Pittapur case (4) that in 
the absence of any custom, ah impartible 
estate is alienable by way of ‘transfer 
anter vivos, as well as by a testamentary 


-disposition. The principle of the said .' 


Wecisioris has been followed or recógnised 
in subsequent cases also. In’ Tara 
cane » E t . A 
| || € 
(8) 5 I A 140 at pp 159,100, 1 C. 1 
R E sith POD 540, 3 Sar P. Or er 
ur 650, me L-R, 21,.2 NCA 
121 (P. O.) e pa kn, 
(9) AM, 290, 1 Ind, Dec, (s, &) 1010, ° i 


1 


. 
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Kumari v. Chaturbhuj Narayan Singh 
(10) it: was held that there was com- 
yee separation of the eet fumil 
between Thakur Ranjit Narain Singh 
(thé holder of the impartible estate 
and” his brother Bhupat Narain an 
consequéntly thé impartible estate be- 
came the separate property in which 
the: appellant the widow of the last 
hólder,'w&s entitled to a widow's estate. 
But their Lordships, referring to the 
judgmént of the High Court observed: 
“Those learned’ Judges overlooked the 
fact that Bliupst Narain Bingh'a&nd his 
son hád no: co-parcenary rights in the 


impartible' eetate, and no rights in that” 
estate- which entitled them or either of 


them to &' partition of the 1mpartible 
éState; They could not have prevented 
Thakür Ranjit Narain Singh from 


alienating that impartiblé eétate in such” 


a way as to.determine any contingent 


interest they had'in it under the custom, , 


Their ' contingent interest under the 
custom was liable to bedefeated by an 
alienation of the estate. by Thakur 
Ranjit, Narain even if thé family had 
remained joint.” In Bachoo v, Mankor- 
bhai (11) Bi» Lawrence Jenkins, C. J. 
.okseryed: “But whatever may have 
been the opinion that prevailed at that 
timé if. has now been definitely decided 
by the Privy Council in Sartaj Kuari 
v. Deoraj Kuari (2) and in Sri Raja 
.Venkgta Surya Mahipati Rama 
Krishna Rao Bahadur v. The, Court of 
Wards (4) that in’ impartible properties 
there is no,co-parcenary.' 


-In Venkata Mahipathi Gangadhara 
Rama Rao v. Rajah of Pittapur [The 
Second Prttapur aa (12), the plaint- 
iff,.the adopted son of the late Raja 
of .Pittapur, sued the defendant (to 
whom the, estate had been devised 
by the late Raja after the adoption of the 


` Go) 30 Ind Cas. 835; AY LA. 19, 42 O 1179; 
19.0. W.N 1119; 30 M L. J. 371; 18M LT 

2 L.W. 843, 13 A L J 1021, 17 Bom, ls 
. E. J. 498, (191) MW. 
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Plaintiff for maintenance. ' He rested ` 
is case not on any relationship’ with, 


the defendant which heydenied but on | 
what he alleged was the general. law .: 


Tu, that by birth, he had a right: to 


‘maintenance out of the property con- : ' 
stituting the Raj which right followed 


the property into the’ hands of a third 
party, Lord Dunedin in delivering the 
judgment- _Teferred “to the. view, «taken 


.by the High Oourt in Sartaj Kuarvs 
"case (2 and observed (a 


e 783*):— 
oard` which 
‘made that: 
It settled 


"But:the decision of. the 
binds the Lordships 
view no longer tenable. 
that in .an impartible 
there is no co-parcenary, and ‘conse- 
quently no person existed who as co- 
parcener' could object ‘to alienation of 
the whole: subject -by the’ de facto and 
de jure’ holder. That judgment , was 


. followed: and applied to this very .Raj 


in Sn Raja Rao’ Venkata Surya 


| gemindar . 


Mahipati Rama Krishna: Rao Bahadur v. ` 


The Court of Wards [The First Pittapür 
cage] (4). The import of these decisions. 
was in ‘their ton ships’ view, correctly 
stated by- Sir Lawrence Jenkins, in the 
case of Bachoo v. Mankórbkii (11) ; 


has now béen: definitely decided tliat ' 


erties’ there. is no 


in impartible pro 
en after referring ‘to 


1» 


co-parcenary’. 


the right’ of maintenance as añ inherent | 
SAM. of the right of co-parcenary | 


at is, of common prope 
(at- page 784*) that “the right to main- 


tenance, 80 far as’ founded on. or 2 
í soparable from the right of op Denes 
begins: where co-parcenary dging, and 


ceases where co-parcenary ceases” 


‘It is contended on behalf ot dioi" 
appellant that in the present case thera ^ 


was ‘not merely a ‘notional "but actual 
jointness. According to custom the 


members of,the joint family not only ' 


got maintenance, but education and 


marriage expenses also; ao that there was | 


observed , 


actual enjoyment -by the members of^ hus 


the family so far as was consistent 
with the 7 imparübility : of, 
That is so, but'if as held in the- &boye 


the , estate, | 


cases, there is.no co-parcenary in. law, ` 
and the estate is to be. ‘treated aa joint..: 


only for & a R AA the. ‘dis- 1. 


1 
1 


D 
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tinction relied upof by ‘the appellant 
does not help him: d i h 
“In the eade-of Baij Nath-Prasad Singh 
v Tez ‘Bal StAgh (3),'there was no 
question ` of ` alienability-.and the only 
quesos related to succession. ' But their 
ordships in discusaing the last question 
had to refer to: Sartdj Kuarvs case 
(2, because of the contention that 
the ‘sticcession' to an impartible estate 
was not governed by'survivórship having 
regard ‘to the principle laid down in 
the’ case of Sarta ` Kuari’s’ case 
(25* that thére: ig “no co- arcenary 
in an' impartible Raj, and” also to 
the decision -in The Second Bettiah 
case” [Brshun Prakash Narayan Singh 
: v. Jankv Koer]. (13), based upon 
the admission of Counsel. With refer- 
encé^to Sartaj: Kuarve case 
wad -pointed out that the, question of 
succession was ‘outside the scope of 
enquiry in that case, and it was observed 
(at page 2449):1—"No doubt it would ‘have 
ben ` póssible' to’ decide the case of 
Sártà; Kuari v.-Deoraj Kuari (9), differ: 
ently if thé,theory had been accepted that 
impartibility being “a creature of custom 
though incomipatible-with the right of 
partition;yet ‘left: the" general law of 
the alienability by the head of the 
family for other thah necessary causes 
without the ‘consent of the other 
members as.” it- was” Nevertheless: the 
decision im Sartaj Kuarvs case (2) 
was not declared to be incorrect. Their 
Lordahips‘ observed:' “Even if, however, 
their’ Lordships thought the decision in 
Sartaj Kuari v. Deora) Kuam (2) wrong— 
an-opinion which they do not ‘pronounce 
—the-case Has stood too long “to be 
touched." Baij Nath's case (8), there- 
fore, did not touch- the law regarding 
alienability of an impartible estate, but 
left the law where it'was. 

Our’: attention ‘has been drawn- to 


' Mayrie' Hindu Law, Sth ‘Edition, page. 


. 796, where it is es seer a go: 
parcenary is to be assümed solely for 
purpose ofascertainin'g the next heir or 
whether it's a living principle by which 
the succession is to" be regulated is an ex- 

(13):02 Ind. Cas 289;24-O, W?N. 857, 28 M. Ir 
T. 105,12.1;-W. MOPO), ' D 
“*Page of 4S A— [Hd] ^  - 


‘to hold that. the holder 


(2), “it, 


INDE Gas a 


Eu 

TEMUCO ang, MG SX OE Mau 
tremely difficult quéstion, and when*it 
comes ‘before the Privy Council, that 
Tribünal will have to resolve the difficulty: 
created by the’ fact that the -doctrine 
of survivorship and the right of testa- 
mentary disposition cannot co-exist”: 


That question, however, must be taken 


ag settled, and having Tegard to the 
state of the authorities, we are bound 
of an impartible 

estate has’ the ‘power, of alienating it 
by Wil, “and that, therefore, Raja.Bat. 
rüghng had the power to dispose of 
ihe Dhalbhum Estate by his Will. í 
|. Qustom.of Inalrenability. 

If according T 


ee ae 2: such cases, 
-the case of Sarta) Kuart v, Deorai 
Kuart (2) their ‘Lordships iri con&idef/ 
ing the. custom of inalienabilit¥ 
observed: “The fact ‘that- there is ^ng 


evidence of a sale of any portion ofthe | 


estate 18 in the. plaintiffs" tavour-but this 
is not sufficient. “The aMsenc& of 
evidence of an alienation without miy* 
evidence of any facta which - would 
make (16; probable that àn n 
would have been made- 
accepted as 
alienabilty.” 
In the ease of Durgadut Si hv. 
Rameshwar Singh (14), iio. latter ‘por- 
tion of the above. passage ‘wag uoted 
‘and followed, - and their Lordalips 
observed; "But.in this case numerous 
instances were proved in which aliena- 
tion of small portions of the: propérty 


eannot' bà 
proof of'a custom of in- 


took "place and in nota single’ instance ` 


was ‘it proved that any objection" based: 
upon, the alleged custom was raised’ by 


any one to an actual or threatened aliena. . 
‘tion. It was raised in the 


for the ‘first time": present suita 
In Hama Nand v.  ‘Surgiani (15) 


(14) 4 Ind, Ods^, 36 C. 943; 13 o: N.N. 1013; 


11 Bom. L. R 901; 6M. L T 68; 10 0, Tj J: 933. 
pr J. 8T, Is M., Js B67! 36 L.X, M 


(15) 16'A. 921 at p. 993; A. W.N, | f 
g (R. ay 143, " PH 94): 47,8 


alienation . 
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RU John Edge, .O. J. and Burkitt, J, 
Observéd:—'"In such a case the kind of 
ee eng that ought to be regarded is 


- evidence’ showing that the right claimed 


by custom was more or less contested 


. and the contest abandoned by some one 


who, if the custom had not existed, 


s would have been entitled, or evidence 


Showing that generally in the District 
the custom was followed to the ex- 
clumon of persons who, if it had not 
been for the custom, would presumably 
have enforced their right under the 
general law. Evidence which is as 
consistent with there being a custom 
a3 with there being no custom at all is 
not'evidence ofa custom modifying ‘or 
‘varying the general law. In this case, 

so far as we can see, there was no 
Na idenee of custom in the strict sense 
to be considered "' 


^ Ib is contended that the estate has. 


remained intact for several centuries, and 
the fact of its existence for such a length 
of time is an indication that there was no 
power of alienation, “as otherwise the 
estate would in all probability have been 
broken up and guasipated.. 
Reference is made to paragraph 105 
of the jPudgment in Suit To 17 of 
1890 brought by Nityanand Dhal against 
Satrughna Dhal and others, where the 
statement of Raja Man Govinda (the son 
of Raja Kamala Kant of the Jamboñı 
branch) dated the 26th June 1859 with 
reference to the “date from which the 
accessor of the- original title holder 
been holding title" is set out It 
was stated that Raja Jagannath Dhabal 
Deo the founder of the family came from 
Dharanagar in the Western Provinces in 
the year 638 B. S., and established him- 
self in the Dhalbhum Raj. Reference is 
also made to the statement of Satrughna 
contained in his petition dated 29th 
‘March 1887 where he stated that 24 gene- 
‘rations back his ancestors migrated to 


* this part of the country from Dharanagar 


and the family was governed by the 
Mitakshera. As. for Man  Govinda's 
statement it was not accepted by the 
‘Court and even if it be accepted, it mere- 
Iy shows thet the family migrated to this 
| p of the country centuries ago. It 


pes ot show since what. time the. damily i 
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, ment of Raja 


vfs 


came to possess property, nor how s 
the estate 15 impartible and governed by, i 
lineal primogeniture. W-hether the fami- 
ly migrated about sevan centuries :ago' 
(638 B. S.) or not, as to which, of course, : 
there is no evidence beyond the state-" 
Man:Govinda made in 1859 
orthat of Batrughna made in 1887, it 
àppears as stated in the judgment, of.’ 
this Oourt dated the 5th August 1893 10, : 
the appeal of Rani Siromoni against’ 
Satrughna that the members of the fam; 
ly looked upon themselves as ‘Khatrias,’ 
who came many generations ago from: 
some place in the North-West Provinces. 
There is no doubt also that, the bulk. of 
the estate has remained intact for many. 
generations. We were referred to & ,; 
passage in the judgment of the Judicial 
Committee in ihe case of Sheonath Singh 
v. Badan Singh (16), where Lordships 
observed (with reference to the judgment 
of the Appellate Court) “The Judgment 
omits from consideration in the appraise- 
ment of the case the existence of the, 
family’ as an entity through so many 


‘centuries which entity could only survive. 


destruction and disintegration with the, 
help of such a family custom.” (The 
family custom there referred to was the 
custom of lineal primogen enıture). The 
fact referred to by their Lordships is no 
doubt to be borne in mind, but it also 
must be remembered that according . to 


' the law understood prior to the decision _ 


in the case of ,Sartaj Kuarw v. Deoraj 
Kuari (2) in 1889, an impartible Raj had 
always been considered as inalienable. 
And rf the Rajas were fojlowing what, | 
they believed to be the law, it was rot, 
custom, because custom is something in 
derogation of the law. It may also be 


“pointed out that the estate in Sartaj 


Kuarvs case (2) had its origin three years ' 
before the suit, and evidently that fact 
by itself was not held to be sufficient 
proof (in the absence of custom) of in- 


"alienability. 


h 
The question we have ‘to “consider is 
whether the evidence proves the .custom 
of: inalienability. In considering that 
question we have to bear in mind that if 
(16) 04 Ind Cas 194; 48 I A S at op Att 
465, 17 N L R128, 26 O W N 228,48 C 997] 

20 A, L, J. 443; (1022) A. T, RAP, O d 93. 


zh 
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there was. any occasion ; when having 
regard to human nature, there was like-, 
lihood of alienation, and alienation’ ‘was 
not effected, it would. be evidence of in- 
alienabil: 

We will now deal with the instantesi in 
which -it is said’ that alienations' would 
have been: made, were it rot fot ` the 
custom of inaliendbility. 

(1) Raja Ram Chandra I. died, ledving 
a widow (who was enceinte), a widowed , 
daughter-in-law (the widow of Kart- 
keswar Who, had pre-deceased Raja Ram 
ee and a brother Hakim Nurdingh. 

ursingh became the Raja, ana 
that: was a fact rélied upon by Satru, 
in' Rani Siromani’s Siut No. 1 of 1 
an instance (aniong others) of kana 
of the widow as bearing upon the ques- 
tion whether the family wes governed by- 
the Mitakshara or Dayabhaga (gee judg 
mont of District Judge dated the 19. 
August 1891 1n that suit), and, the judg- 
ment of the High Court dated the: 15t 
August 1893 on: appeal). ‘But ho ihfer-' 
ence can be drawn in, favour of any 
‘custom’ of -inahenability from the fact 
that Raja Ram Chandra I, did not exe, 
cute any-Will and that Nuisingh suc- 
ceeded to the Raj.- It does not appeat 
that the Raja was awate of the Rani 
being enceinte when che died. If he was: 
aware‘of it, there was the possibility of 
her giving birth-to a son, in which case 
there ‘could "be no qüestión of bequeath- 
ing ,the estate to the widow. But, of 
course, there was no knowing. that she, 
would give birt) to a son, even if the 
Rajo.was aware she was enceinte, ‘and’ 
we must ‘consider the question from the 
point.of view that the Raja was not 
aware that she was with child or that 
she would give birth to a son. It does 
not appear when the succession of Hakim, - 
Nursingh took place But. Jagannath 
I, who-was in the womb, when Raja Ram" 
Chandra I, died was installed as “Raja in: 
1767;, 88 ‘appears froni the District 
Gazetteer Singhbhum (page 27) Raja. 
Ram Chandra, must have, therefore, died 
sometime before 1750. Wills were un- 
known at that time, at’ any rate in that 
part of the country. - But apart from, 
that the contention that thé Raja did 
not exeoute any Will in fávour of his wife ' 


‘T 
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"because ot 'the- consciousness that he 
could not alienate thé estate, proceeds 
upon. the assumption that a man dymg 

thoüt issue would naturally leave his 


uw " Mert 


“estate to hig. widow. That may he 8 


natural’ feeling with persons of other . 


“nationalities or even with some of the 


present day Hindus specially in towns, 
ut was that the feeling among Hindus, 
at any rate, in those days ? Apart from th 
sentiment, of preserving the prestige an 
dignity of the family, and the’ integrity 
of the estate, there was ‘generally speak; 
ing a feeling among Hindus until recén' 
times, against the estate passing into th 
hands of the wife's relations. Ever 
Hindus governed’ by Dayabhaga. Lay, 
(as to whose power of: alienation there 18 
no doubt) in those days very rarely made* 
dispositions of their estates in favour of 
their wires. The effect of such disposi=, 
tion would be to pass the ancestral estate 
from the family of the owner to the’ 
family of his father-in-law, It ig well 
known that Hindus specially in those, 
days were anxious’ to provide for the, 
offering of pindas and libagions’ of' “water 
to them after their death, and’ the mem- 


" bers of the widow's family are not’ com- 


petent to’ offer jal pinda. The. Aeehng 
against the.estate passing into the family 
of the wife would be much stronger im, 
the case of an owner of an impgrtible 
Raj which ,had descended by, lineal 
primogeniture from generation to gene- 
ration. We ought not to judge ‘of, the 
feelings and sentiments of these Rajas 
imbued with ideas of customs of hoary 
antiquity in the light of the feelings and 
gentiments’ of other nationalities or o 


Hindus of the pr esent generation, Eyen , 
“ asgumin, 


that a Will had been made,. 
how could mghts under a Will be eñ- 
forced at that time, when the British 
power had not been established and there 
were no British Courts to enforce rights? 
Apart from the fact thát the instinct of 
jorutness was very much stronger, then; 
than at present, could' Raja Ram Chandra 
T, expect that his widow would be able to 
enforce her rights under d Will if he 


executed any, as: against ‘his younger * 


brother. who would succeed under the’ 
Mitakshara Law as well as under family 
custom ? The question of edoóessiol of 
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Hakim Nursingh would be settled in no 
time by an appeal to arms, and a female 
would not venture to set up rights as 
against a male who had law and custom 
'on his side and followers to support .his 
‘claim. The argument that no Will was 

executed in favour of his widow has, 
‘therefore, no force. It is contested, how- 
ever, that some provision would certainly 
have been made by Raja Ram Chandra 
for his widow and widowed daughter-in- 
law, but this contention assumes that no 
provision was made. It is for the party 
sétling up the custom to show that no 
provision was made and there 1s no such 
evidence There is no suggestion in 
the pleadings nor in the evidence of 
witnesses that no provisions were made 
for members of the family, The widow 
and the widowed daughter-in-law would 
under the family custam be entitled to 
maintenance. The amount of mainten- 
ance is not left to the caprice of the next 
Raja, but is regulated by well-known 
custom in these ‘ancient impartible 
estates, and though there is no evidence 
as to what maintenance they got; the 
evidence with'regard to some widows in 
other cases to be presen noticed, shows ` 
that widows of the family were amply 
provided for under the family custom. 

. After Raja Ram Chandra I died, his 
widow gave birth toa son. But Hakim 
Nursingh had already taken the gadi. 
After the birth of the son, the latter was 
entitled to the Raj, but he was a mere 
' ehild and Nursingh's possession of the 
estate must be taken to be that of an 
usurper, 

II. Raja Nursingh died leaving two 
widows, and a brother Nimai alias 
Baikuntha I, who became the Raja. It 
is contended that this was another occa- 


sion when a Will or other provision , 


could have been made in favour of his 
widows by Nursingh The learned Sub- 
ordinate Judge says that Hakim Nur- 
singh did not become Raja: It appears 
that he did succeed as Rajaas Ram 
Obandra's son Jagannath I was then in 
his mothers womb. He was, however, 
* subsequently deposed in 1767 and Jagan- 


' 'e nath was installed as Raja by the British. 


Bo.that at the time of his death Nursingh 
was not the Raja, and jt was thorefore 
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not aninstance in which the 
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Raja could" 
have and did not make a Willin favour of 
his widows Then again there is nothing 
to show that no provision ,was made for, 
them either by ‘Nursingh or that they. 
were not maintained accordin 1 
custom. Lastly some of the observations: 
we have made with reference to Raja’ 
Ram Ohandra's not making a Will apply: 
to this case also. : : M 


DI. Baikuntha I, alias Nimai, died: 
leaving two sons Beer Chandra and 
Radha Govind. The former set un an 
agreement by Jagannat appointing. 
him successor, but the Courts held that 
it was invalid and gave the Raj to Ram, 


Chandra II, the eldest son of Jagannath. 


I, under the rule of primogeniture. But. 
Baiknntha I was not the Raja at the time. 
of his death. It appears that after Nur- 
singh was deposed and Raja Jagannath 
instalied as Raja by the British, he re- 
belled, and was deposed and Nimai,. 
alias Baikuntha I, was installed as Has 
by the British, But he was Raja only 
for a short period, he had no followers 
and Jagannath I was installed as Raja 
and he got the first settlement of the Raj. 
Estate from the British Government in 
1777. Inthe tasilnama granted to Raja 
Jagannath I,in 1777 by the East India 
Company there wasa provision that he 
was to give ."Baikuntha Dhal lands 
valued at Ra 1,000 for his subsistence 
and raiment" Itis clear, therefore, that 
Baikuntha I was not the Raja at the 
time of his death, and we,do not see how . 
any argument can be founded upon the. 
fact esini it to be a fact) that 
‘Baikuntha did not provide for his two 
sons, 
With regard to the agreement set. up 
by Beer Chandra by which it was alleg- 
ed that Jagannath I appomted him ‘his 
successor, it appears that after the death 
of Raja Jagannath I, which took place 
some time between 1800 and 1805, a 'dis- 
pute arose as to who should succeed him, 
viz, Beer Chandra who set up the: 
agreement, or- Ram Chandra the eldest. 
son of Raja Rajagnath ^ Thecorrespond-, 
ence between the Collector and the Judge: 
of Midnapur and the Board -of Revenue: 
i Ie | 


M d t 
u 


to family - 


1 
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in: the year 1805, and the recitala in: 
the dowl bandobusht made with Ram 
Chandra on the 27th August 1805, 
show that Beer Cfandra’s mokhtar op- 
posed the registration of the name 
of Ram Ohandra and applied to get 
his (Beer Chandra's name Tegister- , 
In the place of Raja Ragan- 
nath I. The Collector on the 12th 
August 1805 directed both parties to’ 
flle their respective documents. , Beer 
Ohandr's mokhtar filed 11 copies of 
parwanas showing that the parwanas: 
were in’ the name of his father, and, 
also an ikrarnama bearing the seal and 
‘signature of his father (Baikunth I) Ram 
Chandra started proceedings before the 
Judge as would appear from his order 
dated the 14th August Under the 
Regulations the Judge had power to 
take summary proceedings and also fo. 
hold regular trial in cases of disputed 
successions. The Oollector seems to 
have thought that the Judge had no 
power to make a summary order, and 
e referred the matter to the Board of 
Revenue. The latter by its order dated 
the 20th August 1805 directed the Col- 
lector to act according to the precept 
of the Judge and to “refer Beer Chandra, 
to prosecute any claim he may have 
to the estate lately held by the father 
of Ram Chandra. Accordingly a dowi 
bundobast was made with Ram Chandra 
on the 27th August 1805, and he as 
the son and the  rightful heir of 
his father Jagannath was registered 
in his place. Thus ended the claim 
of Beer  Ohfndr& based upon the 
agreement. alleged to have been execut- 
dd by Jagannath. Reliance, however, is 
placed upon the fact that Jagannath 
Bought by an agreement to alienate the 
property, but the attempt was unsuccess- 
ful, and this is referred to as evidence 
of inalienability. Tut it is to be 
observed in the first place that although 
the mokhtar of Beer Ohandra stated 
before the'Collector that an agreement 
was executed by Raja Jagannath to the 
effect’ that after his death Beer Chandra ' 
should hold possession ofthe zemindart, no 
such agreement was as a matter of fact 
produced. What was produced was an 
ekrar executed by Baikuntha I (the 
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father of ‘Beer, Ohundra), Had any” 
agreement executed by Jagannath been 
produced it would certamly have been 
mentioned in the dowi or in some: 
other papers but there was none, In 
‘the next place the agreement was 
alleged to\have been executed at the 
time of jawari at the dashara festival 
when Baikuntha came into possession 
of the estate. The year: of the dashara 
was not stated. It could not have been 
after 1777 when Baikuntha I was deposed 


‘and Jagannath was agin restored to the 


estate by the British Government, 
Baikuntha was in possession for a short 
time before 1777 when Jagannath was . 
deposed owing to his rebellion, and 
the “eleven copies of parwanas" pro- 
bably referrred to that period when he 
was placed omthe gadi by the British, 
Government. But as already stated 
Baikuntha was shortly afterwards de 

ed and Jagannath was again installed 
in 1777 when the estate was settled with 
hım Lastly, Jaganmath was on the gadi 
from 1777 up to some time in 1800-1805 
(the Permanent Settlement was made 
with him in 1800) He Was in posses- 
‘gion with the help ofthe British Gov- 
ernment. He had agreed to give lands 
valued at Rs. 1,000 for the subsistence 
and raiment of Baikuntha by the tasil- 
nama in 1777 and had thus settl- 
ed matters with Baikuntha. ` Had 
there been any agreement before the 
tastluama of 1777 that after his death. 
Beer Ohandra would succeed, it would 
have been mentioned in the tasilnama 
of 1777. He had six sons, and it is 
exceedingly improbable that in these 
circumstances he should have entered 
into any agreement with Beer Chandra 
that the latter should succeed him on 
his death to the exclusion of his own 
sons As we have said, no such agree- 
ment was produced and we think that 
the argument of the learned Counsel 
on behalf of the respondent that the 
statement of the mokhtar of Beer Ghunder 
about the existence of such an agree- 
ment was purely illusory, has: consider- 
‘able force. Weiare accordingly of opinion * 
that an agreement by Jagannath to» 
divert the iqgourse of suecces&ion is ‘not 
proved, and .the-argument .on: behalf 
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of the appellant that it was an instance 
where an attempted alienation was un- 
successful has no force. On the other 
‘Hand the fact that such an agreement 
Which. woüld have the'effect of aliénat- 
ing the estate, was set up (though 
falsely} bya member of the family, was 
inconsistent with the consciousness in 
the family thut the estate could not 
Be alienated if the agreement was 
gênine. 


IV. Raja’ Jagannath I died leaving’: 
We have segn’ 


six sons and four widows. 

that his eldest son Ram Chandra II 

succeeded him. It is said that Raja 

` Jagannath’ did not make any provision’ 
for-his younger sons and widows. But 

the evidence shows that large grants 

were made for the maintenance of the 

younger sons; Hakim Nursingh was the 

Second son Thé judgment dated’ the 
27th: July: 1905 in a Suit (No. 20 of 
1904) brought by Raja Satrughna a t 
two persons Jonardin Pal and Nanda 
Lal. Gin for resumption of Mouza 
Purulig on. the- allegation that it was 
Aikental:: khor posh; and, therefore, resum- 
able, shows "that Hakim Nursingh 
obtained Mousa. Purulin" and nine other 
Mouzas a3’ an absolute and irrevocable 
Lukhraj; grant made in full satisfaction 
of. all.claims of future maintenance. 
The third son was Jugal Kishore, It 
appears from the k h patta dated 
the 8th: April 1850 (Exhibit 12) that 
- Jugal Kishore was in possession of 64 
mouzas for his maimtenance, that a 

suit was brought by Raja Chitrégwar II 

whosé guardian he had’ been under the 

ill left by Baikuntha) for resumption 

of the mouzas. The” suit was brought in 

the lifetime of Jugal’ Kishore, and was 

continued after his death against his 

son: Kinu The lands were resumed 

and: after resumption 18. móuzas were 

settled upon Kinu (son of J ugal Kishore) 

by way of permanent alienation They 

are still in the possession of the. defend- 

ant (appellant) the grandson of Emu, 

and the area of 13 out’ of thé 18 

mouzas appears fiom the Settlement 

* Records to be over 40,000 dighas. THe 
"defendant in paragraph IL of his 
written statement in ‘the présent aüit 

plated that his father: Madhu Sudan 
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_evidénce that Kamala Kant 


dE. 


used ‘ta be maintained: by Raja Batre 
ghna and used to support” himself and; 

his family from the income of sore, 
khorposh village, and a list of thé’: 18 
mouzas: in the ion” of the defend- ; 
ant is given in Schedule. (ga) of; the 
plat: One. of the ' 18 moúzaş dg 
Dakhinsol, and the defendant's father 


,Madhu Sudan in his deposition i in certain 


Land: Agquisition cages in 18%. stated: 
that Dakhinsol mouza (about 500 ingkan aay 
was his mokrari khorposh mouza, hél 

at & quit rent of annas twelve’ by right 


‘of succession. 


The’ fourth som was Kamala Kent 
(Rajah, in the Jamboni- branch), 1t 
appears from- the judgment dated the 
28th Dedember 1891 in’ the‘ suit (No. 17 
of 1890) by Nityananda’ against Satrughna, 
that Nityananda stated _ _ that “ other 
members of the family, receive main 
ance’ and, that ‘ ‘accordingly the plaintiff 
and his ancestors’ ‘Chis father was Kampy 
Kant) received mourns from I e, Raye 
of Dhalbhum for their, maintenance. and 
the plaintiff is in possession” of mouza 
for his khorposh.” The Qourt fourid 
that “there can be.no doubt .on the 
before. gae: 
ceeding to’ the Jamboni Estate had got 
four méuzas from his brother Raja 
Ram Ohandra II on account of màin; 
tenance.” All’ these facis go. to, show 
that the song were in fact well provide: 
for, and there was no necessity , for 
making any Will- The les of tho P 
and sixth sons (Nimai, and’ Raghu) 
extinet, and no evidenpe is available 
with regard to‘ them. 
^ The case of Ohatreswar I xrab ld 
referred to. He left four sons, the. eldesi 
being Raja Ram Chandra I. But he 
must have died before 1750 loni. before 
thé British Government was es ibis, 
We have no materials for that period; 
and for, reasons already stated; inBtances 
of succession before the British! Govern 
ment waa established in the country, 
afford no help in’ ‘deciding the question 
before us. , 

V. Raja Baikuntha IT died, leavin 
two widows Rani Joy Kumari and Rani 
Amrit’ Kumari and a minor proves 
Sukumar alas Raja Chitreswar Ir 


, executed: d. Will Ir odeyotuama] by said 
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he appointed his u uncle Hakim Nursingh , 
ús thé guardian "of ‘his minor brother 
‘to manage the estate during his minority. 
it’ is ‘said that ‘the 
of the power of making a Will and had 
he' the power of ‘alieiiating property he 
would have bequesthed ‘the | estate ‘to 
his widows, at any. rate ‘would have 
‘made provision for them by his Will. 
‘We have shown that a Raja would not 
necessarily execute a Will in favour 
of His’ wife, even 1f he" had the power 
todo so ‘As for making ` provisions for 
his ‘widows, there is nothin to show that, 
‘no provisions’ "were mide” For them, and 
‘sven if one was! ‘made ‘thé widows ‘must 
bayè got ‘sufficient inaintenance according 
to the ‘family custom. In an’ ordinary 
Mitakshara’ family the estate in such a 
‘case would Eo to the brothér and not 
tó the’ widows who get’ maintenance 
Raja Baikuntha’ II died in 1825, and 
i cannot be aid that it-would have been 
ë the' ‘natural - thing in 1825 to give the 
estate to the'widows which ‘would ulti- 
mbtely be ‘enjoyed by the wife's rela- 
tions; He had ue minor broiher who 
would on attaining majori 
the estate for the ‘family and’ maintain 
his widows, “and “he ‘accordingly 
executed a  wasyatnama’ providing 
for management of the éstate d urng his 
minority and appointed his uncle as 
guardian and manager do that thé anci- 
ent custom of impartibility and lineal 
primo eniture might be kept up. 

VI, agannath I died leaving two sons. 
Reference is" made to thé ‘District 
Gazeteer Sing nae (page 213) to show 
thet he left^12 widows, and it is con- 
tendéd that -had'he the power of aliena- 
tion he would have made provision for 
these: Ranis. On behalf of the respond- 
ent it is contended that the District 
Gazetteer should not be referred to for 
showing that” the Raja left 12 Ranis, 
‘and it’ is pointéd out that no ground 
of appeal*was taken against the find- 
ing of the Court below that Raja Jagan- 
nabh left a widow However thab- may 
be we do not think that any inference 
can be drawn in favour of the appellant 
even if the Raja left 12°Ranis His 
eldest Rani, “Rani Dhajaiiati (the 
‘Patrani) got considerable properties from 
d- i 4 s pR NOSE P J ut sal pt 
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Raja was conscious. 


preserve ` 


“that nn" provision was made: 


es MR NE 


| p 
um The judgment in the case of Prince 
ahomed Buletyar Shah v. Rant Dhojam- 
ant (17) "refers to some ‘such ‘properties, 
"The Rajü left two” sors, “both” of ‘them 
were very’ ion the ' elder’ being only 
five-years Ja t is contended’ ont behalf 
ot the appellant that ordinary" humàn 
natire ‘woul prompt a’ disposition ‘of 
property ih favour of the other ‘Ranis, 
at ‘any rate proper provisian would’ have 
been made for them, if the Raja’ had 
power ' of alienation. We do not think, 
however, that the Raja would be prom t- 


ed "to" make any, disposition | of e ' 


estate among his twelve’ Ranis, ‘whoa 
he Kad ’ song, and the elder son would 
in ordinary case succeed him according 
to family custom ‘It is tris he rapi 
minor, but it was well-known that thé 
Court of "Wards would také charge of 
the estate during his minority, and. 
ordinarily a ‘better arrangement oe 
be ‘made by entrusting” the ' mi 
ment'to private individuals. ‘As a malter 
of fact the” estate was taken chargé “of 
by the Court of Wards. Assuming 
that Raja Jagannath left 12 Ranis we 
do nót'see that it would be natural for, 
him to` bequeath property separately. tò 
each of them with thé effect of dimi- * 


pene the estate tò the "detriméüt'óf e, 


is 'soris. '' As for their maintenance there 
is no 'dobut that” there was the ‘custom 
of making suitable ‘provision for' all 
members ‘of the family male or female 
pes | Prince Mahomed- Buktyar Shah’ v. 

ni Dhojamani Qn) ánd it does not 
appear that the ja or his successor 
did not make suitable provisjon inr these 
Ranis.' `` 

VII ‘Raja Puna’: Chandra (t the 
Jamboni branch) died in 1886 leaving 


two widows Rani Radha Kumari and .' 


Rani Parbati Kumari, and his brother 
Iswar' the father of the plaintiff. It is 
said that he made no provision ' for 
the widows. But we have no evidence 
as to ‘the age at which he died, and 
for ‘the 
widows _ It” was Rija ` Puma's own 
brother Raja ‘Iswar ' the father of the 
plaintiff, who got’ the Raj, and not any 


‘distant agunte, and in “those eircum-e 


ur inia 


OP 
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Stances ordinarily the widows would get 
maintenance from the brother, even if 
no separate provision was mada by the 
deceased Raja for them It appears, 
‘however, from the judgment in the 
certificate case dated the 4th January 
1887 that Iswar Chand (plaintiff's father) 
applied for a succession certificate to 
the estate of his brother Purna Chandra. 
He was opposed by the two widows 
Rani Radha Kumari and Rani Parbati 
Kumari. The former claimed the estate 
by virtue of a tika alleged to have 
been given to‘her by Raja Purna Chandra 
in his lifetime, and the latter based 
her title to the estate on a letter al- 
leged to have been addressed by the 
Raja to the Collector. The Oourt.in 
that case held that the family was a 
joint family governed by the  Mitak- 
shara, that the estate was ancestral 
there being,no separate property in the 
family, the various members of it in- 
cluding Iswar, his wife and mother got 
maintenance from the estate and that 
the brother (Iswar) was entitled to 
, Succeed and, observed “With regard to 
the alleged iifstallation by the deceased 
* of the senior widow as his heir, and that 


e ‘of his daughter as alleged by the junior 


widow, though a considerable amount of 
evidence was offered which is toa great 
extent destructive of the conflictin 
claims of the two widows I ne 
not say much Whether the family is 
governed by the Dayabhaga or Mitak- 
ghara deceased could not except (in the 
former case) by a regular Will settle 
the devolution of his. estate, and it is 
not pretended that the document which 
it 18 said he signed and sent to the 
Collector Exhibit E 1s a Will. There 
is no evidence of any kulachar to that 
effect either, one of- opposite party's 
witness, in fact, the Dewan Ram Kumar 
‘Patnaik expresaly says that the deceased 
had no power to will away the estate” 
' Reliance is placed upon the above 
passage on behalf of the appellant and 
it is contended that Raja Purna Chandra 
could have alienated the Jamboni Estate 
ein favour of the, widows by proper in- 
struments as the widows were so anxious 
to get the estate, and when some attempt 
was made fo give them the estate by 
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giving a tikg and by letter addreastd 
to the Collector. But in the first place 
the ‘evidence as to the alleged instal- 
lation was described” by the District 
Judge as “mutually destructive of the 


conflicting claims of the two widows", and : 


it is not clear whether the story set: 
up by the widows was true. In the 
next place though the Dewan Ram 
Kumar stated that “Raja cannot appoint 
any one he chooses as his successor’ 
in re-examination he stated that the 
“Raja if he had no son might make 
lus widow successor’, But even if he 
could not appoint a -successor, it does 
not show that he had no power of 
alienation. A person may have the 
power of alienation and yet may not 
have the power to change the course 
of succession As to the statement in 
the judgment that there is no evidence 
ofany kulachar of making Wills, it ‘is 
objected by the reapondent that state- 
ment of facts in a judgmeht not inter 
parties is not admissible in evidence. 
But even if it is admissible, 
shows that there was no evidence of 
any family custom of, making Wills, 
which is not the same thing as a custom 
of inalienability. . : 

It appears from the copy of deposi- 
tion of ‘Ram Kumar that the’ Raja was 
addicted to drinking and that he was ill 
for along time before his death from,a 
disorder of the liver so induccd. He 
lived separately from the Ranis, with a 
concubine for 1} years, and it was at 
the house where he was living with the 
concubine that he is safd to have given 
the tika to the senior Rani. f 
no evidence that any letter was actually 
written to the Collector though it was'so 
asserted. But if-any letter was written, 
it goes against the appellant as show- 
ing consciousness on the part of the 
Raja that he had the power of disposition 


though he may not have been aware of | 


the proper method of effecting it 

IX. The last case relied upon is that 
of Ram Chandra III . : 

He died on the 5th January, 1687 
leaving three widows Rani Siromani, 
Rani Churamanı and Rani Muktmoni, 
and .a brother Hakim Nursingh who, 
however, died childless. It is said that 


it only - 


There is” 
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lig could have mad 
died at the age 
the roof of his 


ea Will But he. 


ouse in a drunken state, , 

Apart from the congiderations which have 
already been stated in the cage of other 
Rajas, it could not be expected : of ‘so 
young man that he would make a Will 
and the ciroumstances under which he 
died would also negative the suggestion, 

., „Thero were a series of litigations on 
his death. Satrughna was entitled to suc- f 
ceed according to lineal primogeniture. 
He was, however, assailed on three sides 
by Rani Biromani, by Nityanand, and by, 
Iswar (the plaintiff's father).  ,- 

Rani Siromani asthe senior Rani: ap- > 
plied òn the 10th February 1887" for 
registration of her name under the Land 
Registration Act, setting up Dayabhaga 
as the law of succession. No mention.’ 
of any Will was.made in her application 
for registration. The Deputy: Commis- 
sioner decided in her favour on the 4th 
June: 1887. Ue judgment is not on 
the record). his’ grounds ‘of appeal 
to the Oommissioner Satrughna, relied: 

- upon family custom, upon the fact ihe. 
estate was impartible and ancestral and ` 
that the family was joint, and governed 
by the Mitakshara, the very fact of’ 

‘posh grants proving jointness, All, 
these allegations were directed against 
Siromani’s case that the family was 
governed by Dayabhaga The order was 
set aside by the Oommiésioner of Ohota, 
Nagpur on the 6th September 1887 whose ' 
order was upheld by the Board of Revenue 
on the 24th April 1888. The Commis- 
sioner held ‘thet the family was govern- 
ed by Mitakshara Law, that there was: 
jointness in estate, that primogeniture 
governed the sucoesaion, that no family 
custom inconsistent with it was proved, 
and that Satrughna was entitled to suc. 
céed. Ho observed that "ina petition to 

' the Deputy Commissioner the Rant speaks 
of a Will executed by the late Raja in 

her favour, “but she has not pressed this’ 

probably under good advice,’ since the, 

fact of the late production of such a 

document would have to be accounted D 

for But besides tho question of the 

authenticity of the Will there is a fur- 
ther doubt whetherthe.late Raja would 

have had any ' power'to disturb by a. 
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can - 
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.Will the legal rights of heira.” Bo the? 


‘of 94 by a,'fall from. :W 


“Will was, nof produced even in Septem- 
ber 1887 There is merely the “doubt” 
expressed by the Commissioner whether 
the, Raja could distrub by a Will the 
legal rights of heirs, but this was before 
Sartaj A ideis a. (3) was decided by 
‘the Judicial Committees in 1889, ` 
_ Having failed in the Land Registration 
proceedngs Rani Siromani applied tor 
robate of the alleged Will of Raja Ram 
‘Ohendra on the 6th December 1888 In 
his written’ statement filed on.the 26th 
“July 1890 Exhibit B (a) Satrughna plead- , 
ed that the Will was fabricated, that 
the family was governed by Mitakshara, 
that the estate was a joint :and un- 
“divided ancestral estate and governed 
.by the rule of lineal primogeniture,- 
^ Accordingly the said deceased Raja 


, Ram Chandra being the eldest member 


of the seniormost branch of the family 
came into possession of the estate accord- 
ing to the famil custom He had no 
right to dispose ofall those properties 
cby way of ‘Will or gift or to give per- 
mission to adopt a son or to settle. Qr 
appoint any future heir" «The appellant 
Strongly relies upon this -passage as 
containing . &'' distinct admission of 
Satrughna, under whose Will the pre: 
sent plantıff claims, that there was no 
Tight of alienation. It-is also contend- ' 
“ed upon the authority of Rani Chandra 
Kunwar v, Chaudhuri Narpat Singh (18) . 
that-the admission of Satrughna shifts 
‘the onus ‘of proof on the question of 
custom upon the plaintiff. In that case 
the ‘question was whether the plaintiff 
‘who claimed the estate had been adopt- 
‘ed by another person, and the Judicial 
-Committeeheld that although the burden 
of ‘proving that adoption had taken 
place was on the defendant, it was ahift- 
,ed upon the plaintiff, by the defendants 
proving statements solemnly made in 
deeds by the plaintiff himself that he 
had been so adopted, and that the 
admission raised the’ presumption that 


| the, adoption had taken place. In the, 


‘present case had the statement of 
Satrughna (thtough whom the -plaintiff. 


(18) 29 A 184,11 O W N 321,44 L J 1059 
5.0 L J'116, 17 M L J 108, 2M. L.T. 109, 9- 
Bom. I, R. 287 (P. Q) mE | í 
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Very’ cogent evidence and the burden 
would have ‘shifted on to the plaintiff. 
But” &s wil be presently , seen there 
“were other statements made by Sat- 
rughna and those when taken together 
with his subsequent acts and conduct 
belie the above statement In deciding, 
the question ‘we should take into con- 
sideration’ all his statements though 
weight must be given to ench of his 
statements (including that 'ieferred 
to aboye) according ‘to the cireumstan- 
ces under which it was made 
It appears, as pointed out on behalf 
of the respondent (2) thatin the written 
statement of Sataughna’ referred to 
ubove; in the original (ın vernacular) 
there 1s a full stop before the words 
* «He had no' right etc," so that 
“abatement about Raja Ram Ohandra's 
having no power of alienation 19 not 
part of the family custom (about 'suc- 
cession), (11) that in any case theré is 
no clear statement as regards custom, 
(a) that the statement. as to Raja's 
~ having: no power of alienation may be 
in accordance with Satrughna’s view 
“of the famil® being joint, and the 
e estate being an impartible'" one, (tv) 
that . although .Sartaj Kuarvs case (2) 
‘had been decided, The First Pruttapur 
case (4) which dealt with the power of 
‘testamentary disposition had not then 
been decided, and. lastly, (v) that thestate- 
ment was made by: Batrughna in gelf- 


defence 
Jt is'contended. on behalf of the 
appellant, that when Satrughna filed 
his objection in the Probate case his 
elaim had been upheld by the Com: 
missioner and the Boaid of Revenue 
in the Land Registration proceedings 
where Rani Siromani had not mention’! 
' ed the Will Every one knew that Raja 
-Ram Chandra led a drunken riotous 
life and died by a fall from the roof 
'. of his house, and it would have been 
. sufficient to “challenge the Will as false 
and’ even if the Will was proved, ıt 
could not have the effect of driving him 
from the gadi (as observed by the 
Court below), as he was the recorded 
proprietor, and it was, therefore, un- 
tlecessary ‘to attack the validity of the 
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claims) stood alone, it would haye been 


the. 


; : "1924. 
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Will, n is true that the Probate Court 
could not détermine’ the ‘question whe- 


ther -the Raja had the power to a i 


the Will, and as a matte: of ‘fact 
declined to “go 'into 1 


place we have to consider not" what 


ihe Court could hàve done, but what ' 


the parties thought.’ “In the next place 
not only was the’ piles oe Pending, 
but the title suit by iromani 
had alrendy been instituted d (on the Ah 
November or 6th December 1888) 

the validity of the Will was anlal Jeh 
Bairuhna would lose the ‘whole éstale 
worth’ about a lac of rupees a year. 
He was ın destitute’ ‘condition’ then. 
He had before ‘hin the “prospect ` of 
getting the whole Raj if it wab shown 
that the Will was a ` forgery, and that, 
there wes no power of making a Will. 
The matter was ‘of the ` utmost im- 
portance to him, and in thess Gircum- 
stances he’ would naturally’ Tako’ öbjec- 
tions on all grounds and put’ forward 
every’ possible’ defence to the claim ‘of 
Siromani. The’ Oóurt found’ that’ the 
Will was not proved, 'büt it cou- 
tended that the fact of ; 


plete ‘testamentary power ‘shows that 


the Rani was eager: tó have the estate ' 


diverted, and she would” have exerted 
her influence with the Raja to make ia 
Will had he ‘the power ^ öf alienation, 
But we have seen that the Raja’ 'mét 
with an aceidental death at the, early 
age of 24. And apart from that, the 
fact that the Rani might’ have been 
anxious 'tó' get the whole estate under 
a testamentary disposifion “does not, 
show that the Raja wab algo arixioüs 
to divert the Raj froin his own family 
to that of his wife's family. Thé mb. 
sequent;'conduéct ' of Satrughna goes 
to show that he did not believe 
in the statement that'the Raja had T no 
power of making ahenation. ‘In ~ 1905 
when he executed his Will he; showed 
the consciousness of his power of making 
a Will’ In his petition of objection dated 
the 8th May'1905 to the application’ ‘of 
Madhu‘ Sudan ' 

under the ' 
Satrughna 
that J jo Baur Ohandre £i 


Encumbered Estates Act, 


‘But in the dri | 


tting up the 
Will which "was àn' abséition of com". 


‘for taking the estate, 


stated ‘(in ' ae BE $ 
mingr, 


1 
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Raja of Jamboni is “my sole heir con- 
` stituted as such'under, my duly exe- 
cited Will" and in paragraph 28, 
it was stated that “your, petitioner 1s 
advised and t humbly submits by 
way of pure argument that he 
could legally sell his estate completely 
and outnght, or having leased “the 
whole of it in patni clesr of all -the 
debts, and no ' one could question 
his night." EE ' * 
„_ Tt is true. that in 
£ gotenied hus acts ‘on the ground of 

eceasity. But he ‘was charged with 
pbi ni end waste, and he would 
in repèllin, 


4 


ig those charges, and in order 
to 'àvoid'the estate being taken under 
the ‘managément under the Act, natural- 
ly attempt’ to ‘justify alienations made 
by him on ‘the ground” of’ necessity. 
It would not under the circumstances 
show ' consciousness of  inalienabjlity 
‘specially’ having regard to the fact that 
in the very petition ‘hè expressly asserted 
"by" way of “pire &greement''à complete 
' power of alienation, ' " ' ^"  " ." 

In thé ijara paita executed by him 
‘in favour of Mr. Mathewson dated the 
' Sth March 1905, Satrughna stated that 
he had borrowed three lacs of rupees 
from’ Jogendra Nath Roy and others 
of hatkhola by mortgaging his zemin- 
dari, to them, and borrowed one lac of 
rupees from the tjaradar by making 
ijara settlement for 25 years, and further 
that by a registered patta dated the 
10th January 1900 he had settled per- 
manently the minerala in the entire 
Pargana Dh&lbhum with Prince Mahom- 
med Bukhtyar Shah. The ara lease 
for 25 years may, as contended by the 
appellant, be considered as an arrange- 
ment beneficial to thé estate, but the 
mortgage of the estate for three, lacs 
of rupees and the permanent lease of the 
mineralrights in the enfire estate were 
clearly alienations Having regard to 
all these circumstances*it appears that 
no weight can be attached to the state- 
ments contained in Exhibit B (a) in 
the Probate case, and that Satrughna 
made the statement’ as to the non-exist- 
ence of the power of alienation ‘in 
his objection in the Probate case, in 


` 
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vorder to serve-his own purposes 
defeats the claim of Rani Skora ? and 
Mohesh Chandra (tho grandson of 
anand) in ‘his petition of objection 
filed on the 24th May 1891 in the Probate 
case also took the same pleas as those 
‘raised by Satrughna and among others 
that the Raja “had no right to make a 
Will regarding those properties or to 
make a gift of the same to ‘any person, 
or to give permission to take an adopted 
fon or to appoint a future heir,” and 
this is relied upon as being a statement 
made by a member of the family as to 
the family custom Mohesh Ohandra was 
minor at the time, and was represented 
by his mother and guardian Chura 
Kumari However that may be, Nitya- 
nand himself had claimed the estate 
that sut was pending. Mohesh (thé 
grandson of Nityanand and substituted in 
his place) was highly interested in 
denying the power of alienation. If 
the genuineness of the Will and the power 
tomake a Will were proved, the suit would 


, be defeated, Aprat from that the state- 


ment was made at a time when the contro- 
versy as to family custom had arisen, 
and the question is whether the .sta 


ment is admissible’ evidence. Under - 


section 32 clause (4) the statement ig 
order to be’ admissible must have 
been made “before any controversy: as 
to such right, custom or matter - had 
arisen”. In the present case Siromani 
had-set up a Will The con versy, 
therefoie, asto (he custom of ‘making 
a Will hed already ‘arisen when 
Mohesh - filed his objections. The 
statement, therefore, does not come 
‘under clause 2 of section 32 of. the 
Evidence Act. It is contended, however, 
on behalf of the appellant that it comes 
under section 49 or else ‘undet section 
13 of the Act Section 49 (so far as ig 
material for the present case) runs as 
follows —‘‘When the Court has to form 
an opinion as to the usages and tenets, 
of any body of menor family . , the 
opinion of pergong having special means 
of knowledge thereon are relevant facts,” , 
There is no difficulty when a living 
witness states his opinion, the questien, 
however, arises whether the opinion, of 
Puch d peréom who is. dead - gan ba 
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bn ved even though it does not come 
er section 32 of the Evidence Act. . 

‘ has the case of Garuradhwaja Prasad v. 
Superundhwaja Prasad (19) the Judicial 
Committee ‘observed:—“By section 49 
when the Court has to form an opinion 
Or (inter aha) the usages of any family, 
the opinions of persons having special 
means of knowledge thereon are 

relevant. But by section 60 if oral evi- 
dence refera to an opinion or the grounds 
on which that opinion is held it must 
be the evidence of the person who holds 
that opinion on those grounds Their 
Lordships think it is admissible evidence 
for a living witness to state his opinion on 
the existence of a family custom and 
to state as the ground of that opinion in- 
formation derived from deceased persons, 
hnd the weight of the evidence would 
depend on the position and character 
of the'witness and of the persons on 
whose statements he has formed his 
opinion. But it must be the expression 


of independent opinion based on hear-. 


Bay, and not mere repetition of hearsay " 
If the contention of the appellant were 
correct, statements of deceased persons 
as to matters ccħing under sections 45, 
4f and 49 would be admissible even 
&hough they do not fall under section 32. 
But section 32 is a special section pro- 
bend in what cases statements pf de- 
persons would be admissible. 
Such statements have. not the sanction 
of oath, and the persons making them 
cannot be subjected to cross-examination. 
It is necessary, therefore, that the state- 
ments should not be made under bras 
1. e, after a controversy had arisen. 
Clause 4 of that section accordingly 
provides that statements of a deceased 
person on such matters are admissible 
if made before the controversy had arisen, 
and it would not be reasonable to hold 
that those very statements though made 
after the controversy had arisen are ad- 
.missible under section 49 of the Act. 
Reliance is placed on behalf of the ap- 
pellant upon a passage in the judgment 
of the Judicial Committee in the case of 


RAE p 1,52, 10M L J 26 
N 23,27 I A. 938, 9 Bom, L, 
$, OJ. TM (P. 0). 
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Fanindva Deb Raikut v. Rajesivar Das 
(20). Their Lordships referring to the”, 
judgment of the High Court on the’ 
question of adoption in the Raikat.. 
family observed :—" Thêy also, if their, 
Lordships rightly understand their: 
judgment, put out of their consideration, 
on the ground that it was hearsay evi-, 
dence, all the statements as to the cus 
tom made by deceased members of the! 
family to which the witnesses deposed. 
They refer to section 32 of the Evidence ' 
Act, but not to section 49. The latter 
section is applicable, and where an an- ' 
cient family usage is to be proved the, 
statement of deceased members of the 
family are relevant facta.” But their ^ 
Lordships were dealing with statements 
made by living- persons examined in 
Court who deposed to statements made , 
by deceased persons. The statements of 
the deceased persons on the question of : 
family usage are no doubt relevant facts, 
but in first place it does mot appear 
that the statements of deceased persons 
deposed to by the witnesses were made 
after any controversy as to the usage 
had arisen. In the next place: as pointed 
out by Lord Davey in the case of 
Garuradhwaja Prasad v. Superundhwaja 
Prasad (19) the opinion of a living 
witness though grounded upon the 
statements of deceased persons would be 
admissible, it would be so as mdepend- ` 
ent opinion] and repetition of hearsay. 
We do not think that their Lordships 
laid down that statements made by de- 


-ceased persons: after the controversy had 


arisen and, therefore, inadmissible under 
section 82 are admissible Snder section 
49 ofthe Act. In the case of Ekradeshwar 
Singh v. Janeshwari Babausin (21), 
the Judicial Committee referring | to 
certain evidence as to custom observed:— 
“Some statements'deposed to by witnesses 
who were called, and some of the docu- 
ments which were putin, were not ad- 
missible as evidence in this suit.: It 
seems to have "been overlooked at one 
(20) 12 I A 72, 11 O 403, 4 Sar P O J 610; 
9 Ind Jur 277, 5 Ind Dec (x 8) 1068 (P 0) 
(21) 25 Ind Cas 417; 41 I A 275 at p. 281, 21 
OL J 9atp 18, 160 W N 1249, 97 M L.J 
373, 16M L T 383, LU WV O85, (1014) M W 
N. 807, 12 A L. J. BN, 14, Bom b B, 
©, 582 (P. O). ex pcne 
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. period of the suit that «evidence oral: or 


documentary as to statement of a de-. 
person as to the custom in-a- 
family 18 not &dmissible 1f it appears’ 


that such statements were made alter a 
controversy . ..had arisen,’ 

Reference was made to clause (7) of 
section 32, but that clause refers to 
statements “contained i in any deed, Will or 
other document which relates to any 
such transaction as' is mentioned in sec- 
tion 13 clause (a). T 
‘which relates to 
Statements,” 

“instances” though the whole: be a 
ending with the judgment may 

“instance,” 

But even if ‘the statements of the 
deceased persons made after the contro- 
versy had arisen are admissible, we do 
not think that they are of any value. 
Rani Siromani had set up a Will. 
' Mohesh was deeply interested in denying 
the power of the Raja to makes Will, 


‘particular instances." 


It omite'clause (b) 


moreover, cannot be called . 
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of Satrughna , and Iswar,in the several à 


ues-- 


suite, as showing that when the 
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tion of succession arose, the members’: 


of the family were agreed that the estate ' 
' was joint ancestral 


family property, 
It’ is also pointed out that in the judg- 
ment in Nityananda's suit it was held 
that though separate in mess, he (Nitya- 
nanda though of the J&mboni branch) 
was not separate in estate from Ram 
ut the fact that the family, 
was joint is now admitted in the pre- 
sent case. The question is whether the 
holder of the estate had the power of 
alienation. 


In the plAint in the suit brought by. 
. Nityananda reference was mad 
, tended claim: of one Kishori Debi under 


a Will alleged to have been executed by 
zu Ram Ohandra in favour of her don, 
it was stated that she-was not the’ 


married wife of Raja Ram Chandra that 


because he could not possibly succeed. 


to the Raja if the Will was genuine 
and the Raja had power to make it In 
the circumstances wé are unable to attach 
‘any weight to the statements. > * 


As stated above, one of the suits was: 


instituted by Nityanand (son of Kamala 
Kant belonging to the Jamboni branch) 
on the 4th October 1888. He was 
nearer to Rani Ohandra by one degree 
than Satrughna. -The defendants to » the 
guit were 1 Satrughna, 2 Rani Siromani, 3 
and 4 the other two Ranis, 9 and 6 Kishori 
and her son, 7 Madhu Sudan (the father 
of the present defendant) and 8 Iswar 
(the father of the: present plaintiff) Tt 
was stated in the plaint that the widows 
had no right, that the'eetate was the 
joint ancestral property ‘of the family 
governed by Mitakshara, but being an 
~opartible Raj and accordin 
custom prevailing in the Dhalbhum Raj 
the nearest and eldest member of the 


family. was entitled to succeed, the other 


members being entitled to maintenance 
. only. The appellant relies upon the 
Stat anient, that the estate was the joint 

ancestral property of the family, go- 
verned by Mi and that it was an 


vi sada Raj, in Nityananda’s plaint, . 


similar statements in the pleadings 


“4 


to the 


the Will was a manufactured document 
and was " not ‘valid | in accord- 
ance with law" There was no state- 


‘ment that it was not valid according 


to custom In the written Biaéruent 
of Satrughna in that suit filed on the 


, 9th September 1890 nothing was sajd 


about the custom of "ialienability, it 


being only stated that the estate wab 


t illegal " 


“an undivided joint ancestral and im- 


partible Raj.” 


that nothing was said about the custom 


It appears, therefore,’ - 


e toa pre-.-- 


of inaliénability either. by Nityananda : 


in his plamt ‘or by Satrughna in his 
written statement. Nor is there any 
reference’ to such a custom in Iswari's 
written statement filed on the llth 
September 1890 in the suit, by Nitya- 
nanda, the Will set up ‘by Kishori 
being challenged as manufactured aud 
In the suit by Iswar, he 


stated in his plant that certain Haika- 


mali mauzas had been granted to: him 4 
‘by Raja Ram Obandra by’ way of 


maintenance when he was. appointed 
Hikam, in order to show that ape 
joint with Ram Ohandra . The de 


| of Satrughna was that neither Iswar nor 


Kamalakanta was joint with: Raja Ram* 
Ohandra that he, Satrughna, was Joint 
with Ram Chandra and that the grants 
set up by Iswar must ‘have been” ob- 


tained by. underhand _ means,- In hig’: : 
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written statement he’ challenged the 
Kho pos h^ mokarare paitgs secured, fiom 
. Raja: Ram' Chandra who “ used to re- 
main always im a drunken condition,” 
Oy" ‘the plaintiff Iswar and other per- 
sons, and that the said settlements, 
could not“ do any harm to this de- 
fendant ” nor ‘could the ` plaintiff be 
field to be joint With the late "Raja 
Ram Chandra. This is relied upon as 
évidence ot inahenabilty. The words 
“ban do ‘no’ harm ” ie, that they are 
not. binding may involve an assertion 
óf inalien&bility. But in the first place 
thore Was no question of inalienability 
raised in that suit, secondly, the only 
question was ‘whether Iswar was jomt 
with: Ram Chandra and dc in’ the suit 
oF Nityananda.” 'The fact remains that 
Raja “Ram “Chandra did make aliena- 
tions which were never even attempt- 
éd" to' bé set “aside by ‘Satrughna 
R eliance, was placed by the respondént 
on: the” 4th paragraph of the’ written 
Statement where Satrughna denied that 
ile was ‘any custom that a‘ person, 
related ‘as a brother ünd belonging to 
thé eldest branch would be appointed 
Fea or that the person '80 appointed 
Hilam yrould gu the Raj "But the 
fon-exislónos of the custom of appoint- 
in Fara by ‘giving tika 18 quite 
due from ‘the custom 'of inahen- 
abihty | 
"In his written statement in Siromani’s 
title sut; “filed on the 9th' September 
1890" "Batra hna stated (n paragraph 
14)' as" follo —" The Will referred 
.to by the’ anti ` in pardgraph 5 of 
“the plamt i8'a manufactured and illegal 
document. This' defendant does not 
beleve that the said Will was: signed 
by the late Raja while he was in his 
kenges and the said Raja' had no right 
. to make a Will’ The words in Bengali 
are “Wall ` karbar 
The word khamata may mean “ 
òr ^ ri ht" and it i5 ‘contended by the 


. féspondent that it referredto his want 


.of' physical capacity to make ‘the Will 
And the same view has been taken by 
the Court below, But having regard 
' 49 ‘éhe fact” that the Raja's physical in- 
capacity is dealt with in the earher 
part, of ee DResuge "the concludi 
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' Were 'equally interested in 


khamata chhilana”, 
power " 


Li "a 

sentence would seem ES refer to" his 
“right ” to meke'a Will 
it i8 so, no custom of 1nalienability “1s 
pleaded, and thé state 
carry the ‘tase further 
stated’ in ‘his 'petition' 


an, what was 
of ‘objection 


in the Probate case, Exhibit B (8) ° 77t. 
Ag already stated, Satrughna was | 
Biromani ' 


assailed on three sides Rani: 
set up a Will and" asserted that the 
family was governed ly the Dayabhage. 
So far as fhose two mattérs' are con- 
cerned Satrughna, Iswar and Nityananda 

opposin, 
As bétiween Iswar and Niutind 
hand and "Batrughna" on 


her: 
on the one 


ent does” ies 


| [1924, E 


But although pee 


the other, the’ questions were” “whether, ' 


the two former were joint with’ Raja 
Ram Chandra whether Kamala Kant 
was the second son “and Hikim Nur- 
singh was the third soh of Raj a Jagan- 
nath, and ' lastly whether or inary or 
lineal primogeniture ' was” the ' ‘rule’ of 
succession. 

Nityananda claimed preference on the 
ground ‘that he was nedrer'in blood 
1 ë, on the ground of ordinary. pri- 
mogeniture while" Iswar claimed ‘ sic- 
cession on the ground of lineal primiogeni- 
ture. 

They were, however, ‘all interested m 
attacking, the Will whether set u 
Rani Siromam, or any Will Shut 
Nityananda apprehended might he set 
up by Kishor. The controversy then 
had ‘arisen as to the power of making 


] testamentary alienation, and the parties 


were fighting in “Courts of law. State- 
ments “made by Iswar or Mahesh 
(grandson of Nityananda) under such cir- 
cumstances' in support of their case 
would be more evidence than the stàte- 
ment of Rani Siromani made in support 
of her case ' 

Reliance is' also placed upon the de- 
E ‘of’ Mahendra “Narain Deo in 
uit No, "10 of “1906 given on the 20th 
and 21st February 1907 in connection 
with a litigation ‘relating to thé Raipur 
family which together with the Ghatsila 
(Dhalbhum) are included in the tine 
mahals, which are cognate. Mahendra 
Naram” stated’ “In our nine màhals 
there is no custom of making- Will 


or or partityon: The Raa nm no. "EM: 


Y 
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"to make a Will" It ia contended by 
the appellant that' Mahendra Narain 
einga member of the Raipur family 
had special mana of knowledge of the 
customs , of, the nine 
Mahendra Narain was' the father-in-law, 
‘of Raja Balbbadra the plaintiff in’ thé 
said:suit and his evidence. was given 
at a time when a céntroversy had arisen 
upon the question of ,alienability in 
the. Raipur family. In -cross-examind- 
tion he stated that no dne ever madé 
any Will in the nine mahals, “From 
the papers Í have seén that they can- 
not make any Will &nd'so I have, said 
that they cannot, hake | any Wil, I 
have seen this in the, - decrees.” His 
Knowledge, therefore, was derived from 
records but he. could not tell in which 
decrée he saw i6 He further stated 
‘that; the’ Rajas of’ thé. nine mahals 
cannot make a gift of any property 
but they can grant ‘mokarart 6, and 
they cán mortgage | their properties. 
The' Court in that’ suit held that “ the 
estate bem, an impartible and ancient 
Raj and the rule of succession thereto 
being lineal. primogeniture, the. Raja 
Had no power te make a Will depriving 
the legal hem” Nothing, however, was 
, said about any custom of mahenability 
nor is there anything to, show that, 
Mahendra's evidencé was believed. In 
the next Raipur case  (Buit'. No. 215 


of, 1910) the epbeitaon'. of Mahendra' 


Narain 
did' not 


put in, and' the; 


cept’ his statements, and ald 


that the’ kih had' the ion to’ make.a - 
Wi 


of the’ édtate." 
Jamboni iir iz, nd! Kumar, 
Padmabati and Brahma, Kumari werd 
-examined on interrogatories. They were 
examined to, support his claim, based 
upon the ground that , Ram Rom henak 
had made him Hikwum and he was as- 
gociated' with the’ management of, the: 
éstate. In cross-examination they, had 
‘to admit that, the Raja could’ not at 


his, pleasure’ intérfere with the. ordinaty . 


‘course, of. succession „bY primogenitiyre. 
Before Wills were madé, the methód of 
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Romination "was by giving tika or "yy 
mentioning’ the nominée in, some doct- 


‘ment It is, accofdingly contended that 


if the, s Raja" could not; nominate’ his 
successor af his pleasure, ‘and was 
bound’ by custom 8, to. the, manner in 
which ‘the estdte was to descend, , thé 
power of making testamentary di posi- 
tion was, ofno value. We havé already 
dealt with this question -in an, earlier 
part of’ the judgment. There .mày be 
power, of alienation without the power 
of diverting the course of succession, 
though; by tlie exercise of the, power 
of alienation, thé course of, pocession 
may practically be, altered: In any case 
thé eviderice of the, , ladies | has, no 
direct bearing upon the vee of alien, 


„ation. 


Siromani's , title suit was, dismissed 
by the Trial Oóurt on the, 19th mind 
1891,; and’ her áppenl dismissed by, the 
High, Court on the 15th, pan "gas 
The suit by I&war (to which practically 
all the members of the family were 
parties) was disposed of in, terms of a » 
solehama, on the November 1892, 
It was settled that trughna, woud 
‘remain in possession, of, the * estate . m 


-a year, on 
the estate’ come $ released from manage, 
ment under the Encitimbered  Eptates 
Act, and that if’ Satrighna left eft no,Bo 
or grandson, or t- grandson, then | 
Iswar or his ‘son ‘Che pF present plini 
would, get'thé Estate ‘The náme of 
Madhu Budan (father, of, the , deténdant) 
appeared às a party to the soléenama, 
decree, but he, applied , for review, on. 

e. ground that ‘hus name ad Been 
fraudulently introduced into the: . Settle~ 
ment. The, decree was deélared iño era: 
tive as against Madhu Sadan: 


War 
having died, his” son Jagadish th 
present, plaintiff) was allowed to Ps 


draw the, suit against Madi Sudan , 

with, liberty ` to brin ü fresh sut. 

far, therefore, as Madhu’ Sudan, was con. 

cerned he. ‘refused’ to bé E 

cem dit : wie décidód, T 
1tyanan a's sti (Was, ecided.g, 

him by the Trial Court. on the es 


^ cember 1892 


to. 
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December 1891, by the High Court on 
the 21st August 1896, and by the 
Privy Council on the 22nd February 
-1822. i 

"While the 
Satrughna applied to the Deputy Oom- 
missioner Singhbhum on the 2nd De- 
or release of the Estate 
from the  Eneumbered Estates Act 
"under: which if had come upon the 
‘application of Ram  Ohandra in 1886, 
' Satrughna in lus petition asserted that 
the estate was not liable for any of 
the debts incurred by Ram Ohandra 
specially such as were illegal or immoral 
that no portion of the debts or liabili- 
ties could be satisfied out of the pro- 
ceeds of the ancestral estate, that the 
debts were being satisfied out of the 
estates under the Encumbered Estates 
‘Act and that he was very much injured 
thereby. It appears, however, that most 
of the debts were raised on’single 
bonds, and the debts of a previous 
holder are not binding, unless charged 
upon ‘the estate. But apart fom that 
it is difficult to rely upon any parti- 
citlar statement s made by Satrughna 
as he seers to have made assertions 
with respect to the power of makin 
alienations from time to time as sui 
him. 
We now consider the oral evidence 
adduced by the defendant on the alleged 
custom of inalienability. ' 

Gopal Chandra Ben, aged 74, says 
that he was in the service of Raja 
Batrughna for about 30 years, and 
that during the pendency of the Pro- 
bate proceedings instituted by Rani 
Siromani, a conversation in regard to it 
took place in his presence between 
Satrughna, Madhn Sudan, Sarthaka Roy 
(the Dewan) and Dibakar Das who was 
then the acting priest of the family. 
Satrughna remarked, and he was borne 
out By the Dewan, that the power of 
making a Will was opposed to the Raj 
family custom. Satrughna’s statement, 
if accepted, does not go beyond his 
*averment in his petition of objection 
jn, the Wil ease. The weight to be 
attached to-the witness is, however, in- 
significant . He is not disinterested as 
he,- deposed for Madhu Sudan against 
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litigation was ^ pending: 


cession, He states that Rani Dhajamani' 


^ [1924 
e . S * 
E 5 ; . 
Iswar in the Jamboni case, and was, 
reproducing a cofiversation he had heard ' 
33 years before, though he had no oc- , 
casion to re-call: ıt i the interval. ,' 
Khetra Mohan, aged 50, son of the | 


' above named Dibakar states that he also 


officiated as priest in Satrughna’s time, : 
and heard (from some person unknown) 
of the family Kulachar prohibiting the 
Raja from adopting a son or from 
alienating the estate by gift. He speaks 
of a “Committee” of members and 
officers of the family, meeting after 
Raja Ram Ohandra's death to discuss 
the succession when Rani Dhajamoni 
declared from behind the purdah that a ` 
female could not become the Raja. 

His evidence ıs plainly untrustworthy. 
According to his own showing he was no 


, more than 15 or 16 years of age at the" 


time and would thus bé unlikely to re- 
member a casual remark made about 32. 
years ago. It is also noteworthy that ac- 
cording to him no mention was made at ' 
the mesting of the Will propounded by 
Rani Siromani; though that would ob- 
viously have been in the forefront of the 
debate. 

He is also not independent as he de- 
posed for the defendant'and against the 
plaintiff in the Probate case and is in | 
possession of two mouzas under brah- 
mattar grant from the Raj 

Gadadhar Pande, aged 58, the pujari 
of Rankini Debi (the tamily deity) speaks 
of a proposal made by Satrughna to 
marry the daughter of one of the Singh- : 
bbum Babus. The Babu stipulated that 


‘if the lady had no childy Satrughna - 


should give her the’ estate, to which ' 
Satrughna replied that according’ to the :' 
Kulachar of the family, he could not 
give the estate to a female This does 
not ‘show that the Raja had no power of : 
alienation. On the other hand the wit- : 
ness himself holds 400 or 500 bighas 
under a mokarari grant from the Raj. l 
Tritbhuban Ojha, aged 68, who has' 
been the Raj priest since Ram Chandra's ', 
day says that Jagannath, Nityananda and 
the Ranis told him of the: Kulachar of" 
the family, namely, that there was no" 
custom of alienation by , Will gift or ` 
sale, nor of adoption nor of female suc-:: 
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“asked bim to “dissuad@ Rani Siromani’ 
from propounding the Will as being 
against the famjly custom, and that, he 
tried to doso Wut. faled He was a wit-' 


ness in that case and was disbelieved.: 


He was witness for the defendant in the 
Probate case of the present plaintiff and 
was disbelieved. He confesses to having 
been no more than,twelve years old when 
Jagannath explamed the family Kula- 
chars to him an incredible proposition. 
His evidence on the custom of inalienabi- 
lity is negatived by his own admission 
that he holds seven brahmattar mouzas 
aggregating 4589 bighas under a grant 
from the Raj and that he cannot be evict- 
ed even if his tenure of office as family: 
priest is determined The Court below 
itself has not accepted his testimony in 
the present case notwithstanding that he: 
is described as ‘a respectable straight- 
forward witness" , 
Ram Chandra Sripati, aged 65, states 
that he was told by Satrughna and the 
Raj officers of the family Kulachars, 
namely that the eldest son becomes the 
Raja, that theestate is not partitioned, 
and the Raja may not adopt a son or 
alienate the estate by Will. It trans-. 
pires, however, that Satrughna made these 
statements to him at the time of: Biro- 
manis Will case which makes them of 
little value. ‘Moreover, the witness 1s not” 
independent as he, holds one entire 
mouza and part of another undera brah- 
mattar grant made by the Raja to his 
grandfather. ' 
' Biba Pro Misra, aged 60, states that 
one day about 25 or 30 years ago he 
‘went for a walk with Satrughna who told 
him of the family Kulachare prohibiting 
alienation by gift, Will, adoption or sale. 
It 15 not clear whether Siromani'’s case 
was pending at the time. 


This witness, like the last, gives Bhets' 


to the Raj family. He 1s the Baibahik of 
Khetra Mohan Das and cousin of Ram 
Chandra, and his grandfather was given 
some brahmaitar lands by the Raja 
Madan Mohan Seranji, aged 63, who: 
lived at the Rajbati with his father, the- 
Babba Pandit, of the Raja Ram , Ohandra 
and Jagannath, says that he was told- 
at different times of the Kuláchars by. 
Dhajamani, Satrughna and Kripasindhu. 
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Das. There was a custom of impartibil’ 
ity and lineal primogeniture, and no 


, custom of alienation or of testamentary . 


disposition while adoption was prohibit-. 
ed. He states that about 1290 Raja Ram 
Chandra wished’ to borrow some money 
from one Dabriel but the negotiations. 
fell through because as the witness was 


told by his father, it was against the. 


family custom to take loans. Kripa- 
sindhu, who is a relation of the witness, 
confirmed this though the source of his 
knowledge does not appear. Batrughna's 


statement to him was made 12 or 14: 


years ago after the disputed Will case, 
ago. 
The witness is not disinterested as he 
holds four  mouzas under muraeht 


mokarart brahmattar right, two being. 
andra and two: 


granted by Raja Ram 


. by Raja Jagannath. 


From this review of the evidence it is 
.plain that though the witnesses are at' 
one in declaring that there is no custom 
of alienation of the Raj estate, they all in 
point of fact hold a number of mouzqs 
under permanent grant from the Raj. 
We agree with the Court below in think 
ing that their testimony is untrustworthy? 
They have been set up with the trans- 
parent object of amplifying and perhaps 
embroidering the statement made by 
Satrughna in the Probate proceedings, 

On behalf of the appellant reference 
was made to the case of Sivasubramania 
Naicker v. Krishnammal (22), where 
Muthusami Ayar, J., after referring to 
the “settled e of law that though 
mere absence of alienation is of itself 
no proof of inalienability, yet such 
absence when it is coupled with special 
facts that would render alienation pro- 
bable is relevant evidence, though its 
probative value may depend on the 


special circumstances of each case" ob- ; 


served — Hight of the nine semindars 
who held the estate prior to the first 
defendant either left sons or widows foi 
whom they would ordinarily desire to 
make some provisions, and the peculiar’ 
custom which is shown to prevail fn' 
regard to succession must have imparted. 

18M 987 at p. 204, 5 M. L. J, 168 K 
DS ix. 5) 640, ? Vis 

| 


der NN 
. 


while Dhajamani's was nearly 40 years: 
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to ‘that, desire more than its ordinary 
strength as an inducement to alienation. 
Notwithstanding this, there has been no’ 
sale or gift for more than three centuries 

.,And ought to be considered together 
with such other evidence’ of inalenabil- 
ty às there 18 on record.” 

The. custom in that case (Dayadi' 
Pattam) was of a very peculiar nature. 
The succession did not devolve upon the 
hein according to Mitakshara Law, nor, 


on the,eldest son according to the rule of, 


primpgeniture, but on the Dayadi or 
cousin of the deceased paldyagar who 
was senior in age. and who was descend- 
ed,from: one of the, three brothers who 
originally formed a joint Hindu family. 
It appears that in five cases the deceas- 
gd .palayagar left sons, and in three left 


widows, but in all, the senior. Dayadt 


took the, estate’ to, their exclusion. In 


such cases the zemundar would naturally 


desire „to make some provision for his 
own,Bon „or widow, when according to 
the peculiar custom they would be ex- 
cluded, and the estate taken by a Dayadi 
a distant &gnate, and in these circum- 
stances the.abserfce of any sale or gift 
for more than three centuries was held 
to be relevant evidence. The observa- 


tions of the learned Judges in that can- ' 


not apply.to the Dhalbhum family where 
in the majority.of the cases. the succes- 


sion devolved upon the eldest son, or’ 


where there was no son, upon'the brother 


and it was, only in the last case on ther 


death -of Ram Ohandra IM under special 
circumstances that it. devolved. upon & 
somewhat distant agnate. 

Plaintiff's documentary evidence regard: 


ang alvenations in the Dhalbhum Estate. 


The earliest document produced on’ 
the pointi relates to.a permanent grant 
of 18 mouzas by Raja Ohitreswar IT to 
Kanhu .Dhal the  grantfather of the 
defendant; on thé 8th April 1850 by way 


of rnaintenance, It appears that when, 
OhitreswarII was an infant, Jugal Kishore- 


got possession of, 64 mouzas which be 
alleged was for his maintenance, Those 
64 mouzas were, however, resumed and 
siter! some litigation 18 mouzas, were 

ied by the deed. One of them is. 
Mouza Dakhinsol, which was claimed by 
the defendant's father i a his deposition; 
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‘Chitreswar Ii in favour of one.Jaga * 


‘being made bya. 


Deo Ge a) 1081 (P. 0) . 


URE . 
in a land acquisition case as 8 molar; 
khorposh mouza. descending .ta, him By, 
right of succession from Mis erantiather. zer 
The: mouzas, „therefore, ding tothe < 
defendant are permanent alienations. : |, 
The area of. the 18 mouzas is 49,293. 


bighas and they are still in ‘the Poageesioi: yah 
of the defendant. NEN 


It 15 contended by. the ‘appellant that. 
it waè. a khorposh grant, and that thers.. ‘ 
was `a ‘condition’ in the. deed:.that,.the. " 
grantee will have no power. to transfer . 
by way of gift or sale without, the.con-; v 
sent ofthe grantor and that any gift.or « 
sale without such: consent. shall be null: 
and void" But there is. no provision for. 
re-entry, and that being so the restraitit, 
against alienation’ is void... „+ 

There, is a reference in the. üe 
ment .khewat to a Mahatran: pata- 
dated, the 21st November. 1854' by Raja 


Mohan .. Sarkar „in respect. of Mouza ' 
Kalajhore consisting of 2455 bighas ata ~ 
rent of Rs, 4-6-0: It'is described as mo- : 
kararı and non-resumable' in the settle, /; 
ment khewat The original potta has: not ;, , 
been produced.  In.some other cases too, ,,',, 
1t was not próduced and the respondent i 
relied upon the entries-in-the Settlement i 
khewat., These .Bettlement, .khewats | 
were produced on the 7th. August 1922, , 
when the trial commenced. -It.is contend: z 
ed by the appellant that the, Settlement 
khewat. cannot prove. the. .Bub, 
the entries.made in the,Set iud Rez" 
cord are such as the Settlement Qffice 
is authorised, to make urider section. 109 ' 
of the. Bengal Tenancy Act, and such ` 
entries are, presumed to bs correct’ under , 
section 1036. of, the. Ach. But even if 
the entries do not comé under Beetion | 
102 of the Tenancy Act, they, gre relevant ' 
under section 35 of the, Evidence Act, | 
pe officer, im- the | n 
discharge of official duties. : [See Lekh- | 
raj Rar v. Mahipal Singh’ (23)]. NONE 
. It appears’ from- the judgment dated i 
the oTth July 1905, ın a, suit by Raja’ 
Satrughna against Janardan, Pal and 
another for: resumption of a Mouza- Paru- l 
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lia on the ground that it was-a Hikimali 


khorposh grant made to the plaintiff's, 


grandfather which was’ held as Hiki- 
mali khorposh by his , grandfather, 
father and by Mimself and that it was 


resumable at the pleasure of the Raja. 
for the time being It was alleged that: 


the plamtıf (Satrughna) had executed 
a usufructuary mortgage'of the. mouga 
to one Janardan, for a term, and on the 
expiry of the term obtained khas posses- 
sion but that the defendant'claiming 
the mouza under a kotkobala from one 


Barthak Ray obtained decree for rent. 


against the defendant No 2, and the 
aintiff, therefore, sought to recover 
has possession. The defence was that 
the plaintiff, his father and grandfather 


had for a century tieated the property ` 


as their permanent transferable lakhe- 
TG) property and that the Rajas of 


Dhalbhum had recognised the perma-. 


nent, transferable lakhera) right. The 
Court held that- plaintiff had failed to 


prove that it was a khorposh grant, . 
that the grant of the mouza, to the- 


‘grandfather of the, plaintiff was an 
absolute and irrevocable lakhera? grant 
made in full satisfaction of all claims 
of future maintenance and conferring 
on the grantee not only an heritable 
but an alienable estate. It further held 


that “all the nine mougas that were ori-: 


gmally granted to the plaintiff's grand- 
ther have been gradually transferred 
by sale, gift or mortgage and all these 
“ mouzas are in possession of the trans- 
ferees, whose transfers have been re- 
cognised by the Raja by receiving road- 


cess and in several other ways and came . 


to the conclusion that the grant to the 
plaintiff's giandfathér was an "absolute 
and irrevocable one”. 
fore, nine mougas were permanently 
alienated from the Raj estate either bv 
Raja Jagannath I or Raja Ram Chandi8, 
the area of.one Mouza Purulia alone 
being about 10,000 bighas 


4. A mokarari grant by Jagannath.: 
Il to one Hari Majhi dated the Tu 
PE 


June 1866 of Mouza Ohalkuri., 
patta is not produced, but there are 


entries in the Settlement khewat which ' 


Bhow ‘that the area of the mouza is 
$259 bighas the rent'being-6 annas and 
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odd, and that there have been successive 
transfers (sales) of the mouza, Another 
mokarart ‘patta by ' Raja Jagannath 
dated the 31st May 1866 in respect of 
an entire Mouza Tangram consisting 
of 1560 bighas to one Zabbar Khan at 
a fixed rent of Rs 11. j . 

5 A mmila grant by Raja Jagan- 
nath II to one Hari Prosad Ghosh of 
Mouza Rosunchepa consisting of 044 ^ 
bighas at a rent of 6-12-0 on the 30th ' 
Beptember 1866. The patta is not pro- 
duced but the Settlement khewat refer 
to it, and it is described as mokarari 
and non-resumable V 

6 A permanent mahatran grant 
dated the 18th May 1883 hy Raja Ram 
Ohandra II to Joy Prokash Lal (the then- 
manager under the Couit of Wardg) in, 
respect of Mouza Manpur from geng.” 
ration to generation. 'The mouzu appears 
from the Bettlement khewat to consist, 
of 5463 bighas and was granted at a 
rent of Re. 54 as a mohathan which 
means a “heritable, tiansferable and 
non-reasonable gwant’ (See District 
Gazetteer Singhbhum, page 186), 

T. A permanent grant of Mouza Gopal- 
pur dated the 16th Juna 1883 ,by ;Rani 
Ohandra III, to Sarthak Raj Devan from 
generation to generation” at a rent ofe 

. 2 The area appears from the 
Settlement papers to be 1257, bighas : 

8. Patta dated the 26th June ,1884 by 
Raja Ram Chandra III to one, Kartick 
Chandra of Mouza Matkundi The patia 
is not produced, „but is referred .to in 
the Settlement khewat, and is desciibed 
as consisting of 1212 bighas at a rent of 


9 Mokarari patia dated the 17th’ 
Octobe. 1884 in. respect of Mouza 
Hanndukri consisting of 1873 bighas 


“ganted by Raja Ram Chandia to one 


BaHadeb Napit at n 1ent/ of Rs: 18-8 | It 
appears that the grantee was holding 
the mougu from before as- a ‘Prodhani 
mouza for a term, and by the. patta, 
it was granted as mokarart at a fixed 
unalterable.rent 

' 10. Brahmatiar grant dated the 28th 
November 1884 by Ram Chandra III to 
Chandra Kumar Sanyal of Mouza Kae, 


: sludi, the area being 146 bighas at a, 


rent of, Rs. 2-8-0, The patta is nob, 
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oduced but is referred to: in khewat, 
Exhibit 19 (3). 
lL. Lakhera) pata dated the llth 
- Beptember 1885 in respect of 4 mouzas by 
Raja .Ram Ohandra to one Udhab Chan- 
dra Das., It appears that the latter 
held certain lands as Sardar Ghatwal 
and in consequence of a solenama be- 
tween him and the Government he was 
_to get a 2-annas share in the profits 
of certain mouzas. In exchange for the 
said share of the profits he was by the 
patta granted two mouzas, and another 
two mouzas by way of reward, as lakheraj, 
the mouzas being valued at Rs. 13,205. 
The area of the first two moueas ap- 
pears from the Thana list of villages 
(Exhibit 42) to be 2800 beghas and that 
wot the last two 2094 bighas. Even if 
all the mouzas were given in considera- 
tion of the surrender of a 2-annas share 
of the profits, it would none-the-less be 
a‘case of alienation. ` 
Non-resumable brahmattar grant by 
Raja Satrughna to Bhikari Mahapatra 
of-Mouza Debanki (area 1357 bighas rent 
Rs. 3-12). The patta is not produced but 
referred to in the Settlement khewat, 
ibit 19 (1). * 

* 12, AP ijara lease of the estate by 
«Raja Satrughna to Mr Mathewson for 
25 years dated the 8th March 1905, in 
consideration of a loan of one lac of 
rupees carrying interest at 7 per cent. 
It is true that it was a lease fora term 
but Madhu Sudan (the defendant’s father) 
challenged ıt as wholly unnecessary in 
his petition of objection to the Deputy 
Commissioner. That lease is still rann- 


ing. : . 

In this ijara lease as already stated 
there is a recital of a loan oft lacs 
of ru taken by Satrughna from 
Jogendra Nath Roy and others by hat- 
khola on & mortgage of his estate. It 
ie contended by the appellant that there 
was legal necessity for it. It is true 
that there was costly litigation which 
Satrughna had to conduct for a long 
time. But the. litigation had ended in 
1892, and there was only one case 
pending before the Privy Oouncil which 
@nded ın 1902 In the 84th paragraph of 
the judgment in the suit of Nityananda 
against Satrughna dated -the 38th De- 
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cember 1891 the Court found that Iswar 
Ohandra had .advanced large sums of. 


money to Satrughna and his 'ar'B) 
statement was that Satrughna had under- 
taken to let out the andari (the in- 


come of which was about Rs 60,000) to; 
him ata rent of Rs 12,000 In the 
petition of Madhu Budan to the Deputy 
Commissioner referred to above, he 
stated (in paragraph 6) thet Satrughna’ 
had mityont the least necessity in- ' 
curred a debt of three lacs of rupees, and 
was about to grant an ara of the 
entire estate toa trading concern. Sat- 


',rughna stated in his petition that he was 


compelled by legal and moral necessity 
to defend a number of costly suits, and 
that he borrowed three lacs of rupees with 
which hehad cleared his debts incurred’ 
under dire necessity, and in paragraph 
28 he stated that he could legally sell 
his entire estate outright or lease it 
in patni to clear off the debts and no one 
could question his right. It appears, 
therefore, that Madhu Sudan asserted that 
there was no necessity for the loan and 
Satrughna asserted that there ‘was. 
There is the fact that he raised a loan of. 
three lacs of rupees on Horus of the 
estate and it was for the defendant who 
had to establish the circumstances’ 
under which the transfer was made to: 
show by facts and figures that there: 
was legal necessity and the extent théreof.’ 
It is to be observed that Madhu Sudan, 
in his petition to the Deputy Commis- 
sioner alleged that Satrughna had by. 
gifts of villages to his wives, concubine's 
relations, and his favourites reduced the. 
assets of the estate by neatly rupees tên; 
thousand a year, but nothing was said. 
by him about Satrughna not having 
any power of alienation. The estate 
was taken over under the Encumbered. 
Estates Act by an order dated the 2nd' 
August 1905 Madhu Sudan asserted that 
there was no necessity for the debts 
incurred by Satrughna and suggested a: 
scheme for liquidating the debt of three’. 
lacs of rupees in 14 years He proceeds, 
therefore, on the footing that the débts ' 
though unnecessarily incurred were bind- ' 
ing upon the estate; and “that unless: 
Satrughna was restrained from alienat-! 
ing and ineurring fresh debts, tho-estate 
634 
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. would be ruined to his own detriment. 
It appears, therefore, that both according 


to Satrughna and Madhu Sudan the for- 
mer had the pogrer of alienation. 


As already stated Satrughna bya 
patta dated the 10th January 1900 per- 
manently settled the mining rights in 
the entire Par 
Bukhtear Shah, (see recital in the ijara 
patta in favour of Mr. Mathewson dated 
the 8th March 1905). 
avery valuable right and although this 
took place in 1900, Madhu Sudan did 
not protest against it nor. have any 


` steps been taken to have it set aside 


up to now It is contended by the ap- 
pellant that there is nothing to show 
that Madhu Sudan was aware of it. But 
in the first place a Permanent Bettlej 
ment of the mining rights in the entire 
estate must have been a matter of noto4 
riety. ‘Secondly, ıt was recited in th 
ijara patta to Mr Mathewson, an 
Madhu Sudan in his petition to th 
Deputy ‘Commissioner referred to that 
ijara and lastly the defendant Protap 
in his petition dated the 19th August 
1919 to the Government of Behar refer: 
ted to the fact that Satrughna had grant 
ed a “mining lease of the para 
zemindari to the late Prince Mahomed 
Bakhtear Shah ona rather inadequate 
consideration” and submitted that “a 
tempts should be made to purchase th » 
mining rights on behalf of the esta 

as it wil be a valuable acquisition to. 
and an improvement of the estate and 
that the estate should be retained under 
the management of the Encumbered 
Estates Act. It is not suggested that 





any. of these alienations had ever been, 


challenged by the Encumbered Estate 
Act Authorities, 


These circumstances go to show the con- 
ciousness of Madhu Sudan and of the de- 
fendant himself a3 to the power of alie- 
nation possessed by the holder of the 
estate. 


The list given,above does not fnglud 


the ordinary khorposh grants to members , 


of the family. It does not include some 


khorposh grants but they are or have- 
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na with Prince Mahomed. 


It was certainly ` 


"T 
8S5) 
"been found to be permanent alienations” 
and, therefore, are not in the nature of 
ordinary khorposh grants. Nor does the 
list refer to alienations made by the 
grantees of the mouzas to third parties. 


It was suggested in the evidence of 
one of the ‘witnesses .for the defend- 
ants that some of the grants to servants 
and some other persons were for ser- 
vices, But the Settlement’ Record shows 
that they were non-resumable permanent 
„grants. 


The witnesses examined by the defend-, 
ants also admit holding large quantities 
of land granted as brahmattar or 
mokarari to their predecessors by the Raj. 


Rent Rs, a. p 
n,6 8 0 


78 , 400 
4580 — . 274 0 


Ram Chandra (W. 567 » 315 3 
o 5). ; : 
: SD Posad Ama e 24 » 0 8 0 
Madan, poe (Ww. 4 7128 " G 
o . 
- of two of the {pusse beng 518 0 


The total area held by these Witneddos, 
would come'up to 15312 bighas. “ 


It is said that there were 1640 villages 
in Bingbhum, and 46 villages in, Midna- 
pur comprised in the estate. The 
area included in the estate is said to 
be about -22 laca of bighas' which was 
settled at Rs. 4,000 only at tho Perma- 
nent Settlement. But the ahenations 
were also of considerable quantities of 
land, and extending over a long period, 
though most of them were made since the 
time of Ram Ohandra ILL. 


Custom of Nine Mehalls, 


Besides the evidence of custom in the. 
Dhelbhum family, the parties adduced 
evidence of custom in some other cognate’ 
Estates. They are referred to as 3 jungle 
mehals or nine mehale. . 


Tt is potnedd out by the respondent, 
that the defendant in his written state- 
ment (paragraph 2) described the Dhal« 
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bhum Estate as a part of the locality 
knówn as the jungle mehals of Midna- 
pur, and in paragraph 3 referred to the 
customs prevailing in the said Dhalbhum 
family and in the locality known as the 
jungle mehals The llth issue raised 
the question of custom prevailing in the 
jungle mehals, and the special custom 
of nine mehals now set up in argument on 
behalf of the appellant was not set up in 
the pleadings 

In Hunter's Satistical Account of Ben- 
gal, Volume XVII, page 325, it is stated 


."Barabhum with Ambikanagar, Supur, 


Bhyamsundarpore, Phulku&ma, Manbhum 
and  Raipu and two other Estates 
which now form part of Singbhum dis- 
trict are known locally as the nine 
mehals.” The two other Estates of Sing- 
mn &re not named by Hunter. 

"We will now refer to evidence ad- 
duced with regard to these mehals, 

The Raipur Estate isa branch of the 
Bishenpur Raj. It is included in the 
jungle whhals and rine ehals, and is 
governed, by the Dayabhaga, but the 
custom of impartibihty an 
by lineal primogeniture prevails. 

In a sut between Raja Balbhadra 
v. dari Kraken Rathi and other defend- 
apis (Suit No. 10 of 1906), ıt was held 

at the estate being an impartible 
ancient Raj, and the rule of succession 
thereto being lineal primogenitwe, the 
Raja had no power to make a Will 
depriving the legal heir Lal Singh and 
the plaintiff from the estate. 

It was in this suit that Mahendra 
Narain Deo of the Manbhum family ex- 
amined as a witness on behalf of his 
son-in-law Balbhadra Singh stated that 
"in our nine mehals there is no custom 
of making a Will,” hut the Court did 
not decide any question of custom of 
inalienability but based its decision 
upon the ground of impartibility 
and lineal primogeritwe It appears 
fion the judgment in a 
sequent Suit No, 215 of 1920 between 
Raja Radhashyam against Raja 
Balbhadra that the plaintiffs’ case was 
‘that "the owners of the estate possess an 
abeplute power of disposal over the 
estate by sale, gift, Will or mortgage 


and settlement at rent, and that this. 
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succession- 


sub-- 


2004 

d : . 
power has been exercised from remote 
tunes" and the plaintiff setup a Will 


3 


said to have been executed by Raja., 


Indra Singh. The (deposition 


Mahendra Narain (who wa then dead) was 


of ' 


putin evidence in this suit but the Trial "^ 


Oourt was not disposed to "attach much 
worth to his testimony," and held that 
Indra Singh had power to make a.Will 
but that the Will was not genuine. On 
appeal to the High Court it was held 
that Indra Singh did not execute the 
Will and that the suit was barred by 
limitation, no opinion being expressed as 
to the power to make a Will. 

Saharjora The Saharjora ` Estate 
is a dependent of the  Bishenpore 
Raj, and is governed by the Daya- 
bhaga It appears - that’ Nimai 
Narayan of Saharjora had three sons 
Joy Narayan, Rup Narayan and Sankar. 
Joy Narayan left a son Hari Narain, 
and Rup Narayan left a son Jadab 
Narayan. In a suit by Hari Narayan 
(the son of Joy Narayan) who claimed 
the estate, ar set up a heba- 
nama under which he claimed the entire 
estate. In that suit the Provincial Court 
held -that the kebanama was-valid. Pend- 
ing the appeal to the Sudder Dewany 
Adalat, Hari Narayan died and Jadav 
(the son of Rup Narayan) applied for 
an order for substitution in ‘the place 
of Hari Narayan When the matter 
came up for final hearing the Sudder 
Dewani Adalat held that Jadab Narayan 
had no right to be substituted, and, 
therefore, did not consider the validity 
of the hebanama, the result being that 
the decision of the Proviícial Court 
holding the hebanama was valid, was 
not set aside. The next suit was brought 
by Jadav against Sankarand su ed 
in the Court of first instance. He lost, 


however, in the Provincial Court on the’ 


10und of limitation, and also in the 

udder Dewani Adalat. The result was 
that the possession of Sankar obtained 
under the hebanama continued, thou 
in the second suit, neither the Provincial 
Court nor the Sudder Dewani entered into 
the question of title, 

Pandra is one of the jungle mehals 
though not one of the nine mehals and 


is governed by the Dayabhaga, The 
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"estate is’ an -impartible one: In the liti-, 
gation which came up to the High Court 
on appeal (see. judgment of the High 
Court dated th@11th June 1889) the ques- 
tion for decision was whether the custom 
of lineal primogeniture was proved and 
the question was answered in the 
affirmative both by. the Trial: Court and 
the High Oourt There was no issue 
about the custom of inalienability In 
the course of their judgment, the learned 
Judges observed “It appears that some-. 
times a new Raj has been created bya 
‘grant from the head of the family to 
which the grantee belonged Pandra 
itself is an instance ofthis". They were 
however, “exceptional and did not take 
place in regualr course, they were disposi- 
tions of parts of the Raj property, nót 
made as of right but were either the 
result of force or were 
gratitude for services done or were 
prompted by affection of perhaps family 
ambition,” The learned Judges referred 
to the'evidence of a khorposhdar of the 
Srirampur Raj who stated that all the 
Rajas of Srirampur who held the Ra 
before it became subject to the pees | 

“of “the British Government could have 

-made over their Raj to any of their 
sons as they chose" The question, how- 
ever, of the custom of alienahility was not 
raised nor decided by. the Court. 


Fulkusma and Sildah | Fulkusma 
is one of the nine mehals and .18 
governed by Mitakshara, The Will 


executed by Raja Mukunda Narain 
of Fulkusma on the, 15th March: 1869, 
recited that his maternal grandfather 
Raja Mangovinda having died without 
a son, one Ganapanta Mahapatra set hım- 
self up as his adopted son and there- 
upon asuit was instituted by Mukunda's 
mother against him, and a decree was 
obtained. Mukunda on her death obtained 
possession of the Bildah Estate and gave 
a patniof 4-annas share of Fulkuama to 
Ram Ohand Dutt on the 29th Sravan 1268, 
and subsequently ted a patni of 
6-annas share of Sildah to Ram Chand 
Dutt,in 1269, and took back the patni of 

from him He bequeathes this 
ancestral estate Fulkusma to his eldest 
són and a 4-annas share of Billah to 
Rani Durga Kumari and his youngest 
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Son Joggeswar. Narain in equal- sh&tea. 
It appears, therefore, that a patni was 
granted in respect of 4-annas share of 
Fulkusma which was subsequently taken 
back, anda patni of 6-annas share of 
Bildah granted It also shows that the 
Rajya executed a Will in favour of his 
eldest son. The eldest son, no doubt, 
would have got the estate by succession 
but it shows the exercise of tho power 
of testamentary disposition on the part 
of the Raja. Rani Durga Kumari 
granted mourashi ıstımrari lease of ‘her 
share to Ram Chand Dutt and Jogges- 
sar gave ara of his share to Watson 
& Oo, and subsequently their interests 
were Bold in execution of decrees It 
is:to be observed, however, that Sildah 
was obtained by Mokunda from his 
maternal grandfather by inheritance ' 

Jamkundi is one of the jungle mehals 
It isimpartible Raj and the succession 
to'it w governed by 
primogeniture. In & suit relating to the 
succession to theestate itwas held that 
the Raja (Nureingh Deb) had power to 
dispose of his property by Wil and 
authorise his widow te adopt a son, (Bee 
judgment of Sub-Judge dated the 14th 
September 1912 Exhibit 38 (3) and the 
sut was decided on that footing which, 
however, was based on an admission of 
the defendant's Pleader 

Supur(or Khatia) 15 also one of the 
nine mehals The sale certificate, Exhibit 
43, shows that a portion of the estate (48 
villages comprised in the estate) was sold 
in execution of a decree of the Civil 
Court against Hiteshar Dhal the pro- 
puetor of the estate in 1869 and purchas- 
ed by one Raja Chandra Mohan 
Singh ] 

Shyamsunderpore is one of the nine 
mehals and governed by the Dayabhaga. 
It appears from the ala dated the 
4th July 1883 [Exhibit 45 (2)] that Raja 
Sunder Narayan of Shyamsunderpore 
solda number of mouzas forming portion 
of the estate to Raja Natabar of Simlapal 
for Rs. 21,000 to liquidate his debts for 
which decrees had been obtained and” 


‘the sale of his properties advertiged 


Natabar's sonJagabandhu got his name 
registered in the Qollectorate “Bea 
Exhibit 44 (9). y 


rule of lineal . 


,case was that he was the 


‘preference and did not 


.maintained, and 
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: Bhalbhwm and Jamboni are governed 
by the Mitakshara. 
Barabhum. Out of the documents ad- 


mitted in evidence in this Court is a judg- 
ment of the Sudder Dewani Adalat dated 


.the 4th June 1804 ın a litigation between 


Madho Singh plaintiff and Ganga Gobind 
Singh defendant. It related to the 
Barabhum Estate one ofthe nine mehals 
(in the jungle mehals) Madho Singh's 
son of the 
Patrani (the senior wife) though he was 
younger inage to Ganga Gobinda who 
was the son by a junior wife, and further 
that his father had, made a Will or 
hebanama in his favour, and he was 
accordingly entitled to succeed. The 
document is referred to as hebanama 
in the letter ofthe Collector of Midnapur 
to the Board of Revenue dated the 10th 
April 1800 Ganga Gobinda's case wes 
that the plaintiff was not the son of the 
Patrani, that under the custom the eldest 
son, whether he was or was not the son 
of a Patrani, succeeded, and that the 
hebanama was not enuine. The 
hebanama was not proved, and there is 


:n$ further mention of it in the further 


stages of the suit. The Tnal Court 
decided that according to custom, the 
son ofa Patrani wasnotentitled to any 
r "s into ques- 
tion of the hebanama Provincial 
Court held that he was entitled to pre- 
‘ference, but the question of the hebanama 
was not gone into by that Court either. 
The Budder Dewan: Adalat held that 
the custom of the succession of the son 
of a Patrani junior in agein preference 
to an elder son by a junior wife was 
conflicting in some of the mehals con- 
tiguous to Barabhum and that the 
plaintiff had failed to prove the custom 
m his family. The right of the defend- 
ant as the eldest son was accordingly 
it was' held that the 
plaintiff should contain a maintenance 
allowance The defendant Ganga Gobinda 
challenged the genuineness of the Will. 
He stated that "the Raja on the morn- 
ing of which date he died, was quite 
ugconscious and unable to speak from 


‘the severity of his disease, so how does 


thé plaintiff state that on the 14th of 
the said month he made the. Will in. - 
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nay 


-plaintiffs favour and gave the tika oft, 


Rajaship to him." As stated above Madho 
Singh although he set upa Will did not: 
rove it after its genuifeness was chal- : 
enged by Ganga Gobinda  Butit is to 
be observed that although he challenged 
the genuineness of the Willhe did not . 
plead that even if the Will was genuine 
the Raja was precluded by custom from 
making a Wil Having regard to the fact 
that both parties referred to the custom, 
of the family, and to the fact that the 
plaintiff set up a Will, it is strange that, 
Ganga Gobinda did not plead that the: 
Rma had no power to make a Wil. 
other document relating to the 

succession to the Barabhum Estate. 
mentioned above is a letter from 
the Collector of Midnapur to the Board, ` 
of Revenue dated the 10th Aprl 1800,. 
in .which the document set up by' 
Madho Singh was referred to as a 
hebanama. The Collector wrote as. 
follows. “But though this writing were 
authentic which is very doubtful I con- 
ceive that it could not alter the rule’ 
of succession and that the circumstances 
of its having been procured affords a 
strong presumption that he was con-, 
sidered as having otherwise no right to 
the “zemindart” This passage 18 relied. 
upon on behalf of the defendant, But! 
in the first place the authenticity of the 
document was considered doubtful by 
the Collector and we have seen that it 
was: not proved in the title suit which 
came up to the Budder Dewani Adalat 
nor was the question of the power of the 
Raja to make such an aliehation raised 
for consideration before, nor considercd 
by, any ofthe Courtsin the litigation. 
Inthenext place “even if authentic tre 
hebanama could not alter the rvle of 
succession" was merely the view of law 
ofthe Collector. An opinion expressed 
in 1800 long before the Judicial Com: 
mittee laid down in Sarta) Kuari v. 
Deora; Kuarı (2) that an impartible Raj 
isahenable. Then again the Collector's 
opinion was given in such a way ("I 
conceive") that it was not cf any value. 
Lestly the Collector was not ccnsider. 
ing the custom of not making a Will, 
and it, does not appear that he had 
any. special knowledge of custom; g 
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* It is true that in course of time' some 


of the nine mehals of gurgle mehals' 


came to be governed hy Dayabhags& 
and others byethe Mitakshara, and it 
is contended by the appellant that with 
regard to those governed by the Daya- 
bhaga the same rigour with regard to 
inalienability could not possibly: be ex- 
pected. But with regard to impartible 
estates there is no difference, upon the 
authorities, between Dayabhaga and 
Mitakshara so far as the question of 
alienation is concerned, and it is not 
established that there has been any 
definite and uniform custom of inalien- 
ability either in the jungle mehals or in 
the nine mehals. | 

Reliance was made on behalf of the’ 
appellant to certain passages in the 
judgment of the Board of Revenue dated 
the 13th July in the Land Registration 
proceedings between the present parties 
where it was stated that there was “no 
evidence of the ostate ever havin 
transferred by Will out of the 
descent to the nert heir", that Dhalbhum 
is one of the jungle mehals, that in the 
early days there was no custom of de- 
visability by Will, and from, this it 
may be presumed in the ábsence of 
rebutting evidence that this custom 


still maintains. But although as already . 


stated, the absence of any transfer by 
Will is a circumstance in favour of 
non-ahenabihty, what is to be proved 
is a custom of non-alienability, and not a 
custom of alienation On the whole 
we think that the defendant has failéd 


to prove the custom of inalienability. ' 


There is no doubt that the bulk of 
the estate has existed from ancient 
times, and the fact it has not been split 
up ond dissipated in the course of 
centuries is certainly in favour of the 
plaintff It is useless to refer to the 
state of affairs before the British Govern- 
ment was established ‘because at that 


time these Rajas were in the position of 


military chiefs, and we have no materials 
of that period for determining the, ques- 


tion of custom After British adminis- ' 


tration was established and before 
Sarta) Kuari v. Deoraj Kuart (2) was 
decided in 1889, the law as laid down 
by the Courts was that an jmpartible 
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estate was inalienable, As pointed gut 
"by Sadasiva Aiyar, J., in the Madras 
High Court in Zemindar of Karvehnagar 
v. Bubbaraya Pallar (4) "where a sup- 
osed custom has’ followed the ordinary 
aw as laid down by the Courts, though it 


. was wrongly assumed to be the ordinary 


law that supposed custom which did not 
modify the understood general law and 
which had, therefore, not independently 
the force of law; cannot be recognised 
by Courts asa custom having the force 
of law, even after it is established 
that the supposed ordinary law which 
it was alleged to have followed was not 
the ordinary law. I, therefore, agree 
with the lower Court and with my 
learned ' brother that there was no 
proof of any family usage having been 
consciously followed which was conf 
sidered to be a special custom at 
variance with the ordinary Hindu Law” 
and having regard to the nature ot 
evidence required to prove inalienability 
as laid down by the authorities already ' 
cited, it is not tb be wondered at that 
defendant has failed to prove the custom 
of inalienability. ` £ n 
Nature of the Tenure MMC 
It is contended that at its inceptiom - 
the Dhalbhum Estate was:n the nature 
of a principality. It 18 also pointed | 
out that in 1767 Nursingh who was on 
the guddi of the Raj was fightin with 
the British, He was deposed and 
Jagannath was placed on the guddi, 
but he too began to fight with the 
British. He was deposed and Nimai 
‘alias Baikuntha was putin his place. 
But he had neither money nor support 
. and Jagannath was again placed ‘on the’ 
guddi, and the im Bottloment 9E (Boo 
was made with him in 4 ee 
RUM In 1800 ne 
estate was permanently settled | wi 
Raja Ram Chandra and after his death, 
| Baikuntha Nath renewed the kabuliyat in 
December 1821 zm 
‘But although the jungle mehal Chiefs 
seemed to have exercised semi-sovereign e 


jowera before British power was 

P etablished ‘and the Raj might 
(24) 43 Ind Cas, 871 at p. 875,7 L W 36, (1018) 

^ M, W. N. 146. i ] A 
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.of-a principality as most, uf not all, 
impartible estates wera ın their 
inception, and although some of the 
Rajas fought with the British when 
they . were first established in this 
. country, there was nothing military 
after the settlement with Jagannath in 
1777 The taslinama of that year was 
on the usual conditions on which grants 


were made to semtndars There 18 
nothing military oi feudal in it. 
Certain Police duties were imposed 


on the zemindare of jungle mehals by 
Regulation XVIII of 1805 which were 
assigned to the numerous ghatwals 
under the Raj-but they were subsequent- 
ly discharged from those obligations 
The Hundwa case[Satya Narayan Singhv 
Satya Niranjan Chakravarts] (25) refer- 
red to on behalf of the appellant related to 
a ghatual tenure the incidents of which 
were materially different. It was found 
that the tenure was a service tenute, 
ghatwal in its nature, inalienable and 
indivisible and incapable of being 
sold in execution of a decree against 
the person of the incumbent of the 
ofliee of ghaiwal*for the time being, 16 
wes futher held that the question 
whether or not a given ghatwali tenme 
is a Government ghatwal: tenure or not 
must depend on the original giant, and 
unless inclusion of the tenure in the 
assessnfent of the zemzndar lande can be 
shown to have amounted to a 1elease by 
the Government of the ghatwal services 
or tó a grant to a third party of the 
night to appoint the ghatwal the tenure 
must remain as it originally was a 
Government ghatwalt tenure. On the 
other band in the case reported as 
Zemindar of Karvetinagar v Subbavaga 
Pilla: (24) where the estate was held 
more than a century ago under a 
military tenure, the Madras High Uowt 
held that “as soon as the military tenure 
unde: which the properties were held 
was put an end to about 120 years ago, 
that is, when the Rritsh Government 
„granted the lands to the zemendar under 
a quite different tenure with express 

(35) 7D Ind Cas 825, 28 C W N 351,5 P 


L T, 171, 3 Pat 183, (1024 A I R C) 5 
a ) (PO) 
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ng been in its inception in the nature : 
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* 


powers of alienation and after imposin 

a labihty on the lands to be attached, 
*und sold in execution of decrees passed 
against the grantee, te restraint on 
ahenation without the permission of the. 
overlord came to an absolute end." The 
observation of the Judicial Committee, 
in the case of Rajkishen Singh v Ramjoy' 
Surma Mozoomdar (26) was 1eferred to: 
In the present case there was no military, 
tenure, ıt was an ordinary zemizndam, and 
the Police duties which were at one time: 
mposed upon the jungle mehal zemin” 
dars having been abolished, the inalien- 
ability, if any, arising therefrom was 
gone. 2 

It is to be observed that in the Court 
below the learned Counsel for the de- 
fendant” conceded that he “could not 
press the contention that the estate was 
inalienable on account of its being one of 
military or fendal nature.” 

Regulation XI of 1793 referred to the 
custom of impartibility and primogeni- 
ture originating im considerations of 
financi! convenience in “some of the 
most extensive zemndaris” snd declared 
them to be partible and alienable in 
case of persons dying intestate. Mr 
Strachey the Magistrate of Midnapur in 
his letter dated the 30th October 1800 
to the Government stated that Regula- 
tion XI of 1793 had never operated in 
the jungle mehals, that the effect of that 
Regulation might easily have been 
obviated by the zemindars making Wills 
for it 18 intended to operate only in 
case of the pioprietors dying intestate 
"but ib was not usual- to «emake Wills 
in the jungles before this Regulation does 
not appear io have introduced the 
eustom", and he recommended that & 


. Regulation he passed for preventing the 


diviston of landed estates in the jungle 
mehale" Accordingly Regulation X of 
1800 was passed declaring that Regula- 
tion XI of 1793 “ shall not be considered 
to supersede or affect any established 
usage which may have obtained in the 
jungle mehals of Midnapur and othér 
Districts by which the succession to 
landed estates, the proprietor of which 

(20) 1 O 180, 19W R 8, 3 Ser P O J 174; B 


Mad Jur 151, 2 Suth P C J. 744,1 Ind. Dec 
(N 8) 119 (P. C) i 
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may die intestate has hitherto been con- 
sidered to devolve to'& single heir to the 
exclusion of the other heirs of the” 
deceased, In tke mehals in question the 
local custom of the country shall be con- 
tinued in full force as heretofore”. 2 

But the passing of Regulation: X of 
1800 appears to have had no effect upon 
alienation. Mr. Dent, Commussioner of 
Hazaribagh, in his letter to the Govern- 
ment dated the 4th September, 1833 
referred to the “Practice to hold the 
estates of these Rajas (of jungle mehals) 
hable to sale for arrears of revenue as 
also for private debts and observed that 
“even if legal itis proved by experience 
to be & very objectionable mode of 
proceeding". He referred to the sales of 
certain estates, and states considerations 
for discontinuing the practice of sell- 
ing such estates, expressed his opinion 
that the estates being entailed property 
and having descended to a single heir 
from ancient times were not legally 
liable to sale, and strongly urged the 
necessity of their being in future treat- 
ed ‘ag entails and declared'exempt from 
sale or transfer for the Raja's private 
debts. 

The matter was more forcibly put by 
Mr Dalton, Commissioner of Chota Nag- 
pur, in his letter to the Government 
dated the 6th November 1869 in para- 
graph 14 of which he wrote as 
follows: ‘‘It has, however, always been 
held that the Commissioners, in refus- 
ing to sell an estate may order ita 
sequestration till the debt be paid, this 
power is exercised as derived from the 
orders of the 13th October and appears 
a necessary corollary to the authority 
conferred to stay sales of estates I 
have no hesitation in saying that had 
this power not been conferred on the 
“ Commissioner very few of the estates 
in Ohota Nagpur, would, up to this time, 
have remained in the hands of the old 
proprietors and it would have been a 
calamity to the people if they had pass- 
ed into the hands ofalens It 1s with 
them a maxim that, however ignorant, 
dissipated, extravagant their zemindars 
or more properly chiefs, of the old'‘line 
may be; they are to them better and 
Kinder landlords than the most enlighten- 
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ed of interlopers. It is, however, to,be 
regretted that the rules issued for the 
preservation of estates were not more 
comprehensive and complete. What was 
wanted and what we should have 
here 18 a law of entail that would 
strictly limit the interest of each chief 
and debar any alienation of the pio- 
perty beyond his own lıfe". This ap- 
pears to have led to the passing of the 
rd Nagpur Encumbered states 
ct. 

The letter of Mr. Dent shows’ the 
practice of alienation up to 1833 and the 
letter of Mr. Dalton shows that estates 
were being sold up to 1869 

The last contention 18 that the Will 
of Satrughna under which the plaintiff 
claims is invalid having regard to the 
provisions of the ‘Encumbered Estatef 
Act, Bengal Act VI of 1876. . 

It appears that the estate came under 
the Act during the lifetime of Ram 
Chandra III and remained under manage- 
ment until 1899 when it was released 
to Satrughna who got possession It 


again came under the Act in 1905 upon , 


the application of hu Sudan (the 
father of the defendant) notwithstanding 
Satrughna's objections. Madhu Sudah 
made the application on the 10th Marck 
1905, ıt was resubmitted on the llth 
April 1905, Satrughna's petition of objec- 
tion was filed on the 8th May 1905. The 
notification under Act VI of 1876 was 
made on the 2nd August 1905. In the 
meantime on the llth May 1905 .Sat- 
rughna made his Will. He died on the 
lst March 1916. The estate remained m 
charge of the Encumbered Estates Act 
Authorities from 2nd August 1905 until 
October 1920 when it was taken charge 
of hy the Court of Wards 

At the time when Satrughna made 
his Will (lith May 1905) the estate 
had not come under the Act, but it 


was so at the time of his death (lat : 


March 1916) and' so continued’ subse- 
uently up to October 1920 Section 3 
thirdly) of the Act provides that “so 
long as such management continues the , 
holder of the said immoveable property 
and his heir shall be incompetent eto 
mortgage charge, lease or alienate their 
immoveable property or any part thereof 


- 


‘ 
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ore to, grant valid receipts for the, rents 
and profits arising o1 accruing there- 
from”. 4 

It is contended by the appellant that 
the word. ‘alienate’ though used after 
the words mortgage and charge etc, 
should not be taken ejusdem generis Bo 
as to apply only to transfers having 
present operation, but should be con- 
Btrued in its usual nnd general sense 
having regard to the object of the Act 
viz, relief to be given to the holder 
of an Estate in Chota Nagpur and his 
heir and that so construed, the power of 
making a Will is also taken away 
during the period the estate is under 
management under the Act. Though the 
Will was executed before the estate was 
4&ken charge of under the Act, it is 
eofitended that the Will was invalid, 
as a Will operates only on the death of 
the testator and the manager under the 
Act was in possession at the, moment 
of Batrughna's death The management 
may continue until the holder or his 
heir is restored to possession which is 
to be notified in the Gazette (see section 
18 of the Act), and in this case did con- 
tinue unti]” long afterwards and the 
attempted alienation by a Will was, 
therefore, void under section 12-A (clause 


The principle of ejusdem generis has 
been stated in Beal on Cardinal Rules 
of Legal Interpretation, 3rd Edition, page 
355 thus’ 

" General words in a Statute are prima 
facie to be taken ın their usual sense, 
General words following specific words 
in a Statuteare prima facie to be taken 
in their general sense, unless the :eason- 
&ble interpretation of the Statute requires 
them to be used in a sense limited to 
things ejusdem generis with those which 


. have been specifically mentioned  be- 


fore.” 

We have, therefore, to consider the 
provisions of the Act. 

The Judicial Committee 1n the cage of 
Jyoti Prashad Singh Deo Bahadur | Raja 
of Pachete) v. Kumud Nath Chattery (D 

ara Cas 827, 15 I A 103 at pp 105, 
109, 16 A L J 500, 6P L W 64, (1918) M wW 
N 441, 24M L T 08,28 C L.J 105, 8L W. 
186, 220 W N 1000, 20 Bom. L. R. 850, 35 M L. 
J, $47, 48 O, 1 (P. OX, : : 
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observed: “The ‘preamble is materials, l 


,for 14 defines the purpose of the measure, 
as the provision of relief of holders of 
land ın Ohota Nagpur who may he in. 
debt and whose immoveable property. 
may be subject to mortgages, charges. 


and liens" under section 2 the "holder", 


or "the person who would be heir to 
such ‘holder if he died intestate”, or the. 
Deputy Commissioner (in case where æ 
sale is iniminent or “where the holder | 
has entered upon & cause of wasteful : 
extravagance likely to dissipate his pro- ' 
perty") may make an application to the 
Commissioner for applying the provisions 
of the Act, and the Commissioner may 
appoint a manager and vest in him the 
management of the estate. The proviso 
to the section directs postponement of, 
the order until enquiry Section 2A 
empowers the Deputy Commissioner to 
order production of accounts and docu- 
ments with the object of finding out the 
debts and liabilities and the income of: 
the estate. Section 3 lays down that on 
tho publication of an order under gec-, 
tion 2, the following consequences will 
ensue — : 
“Firat, all proceedings which may then 
be pending in any Civil Court in British 
India or in any Revenue Court in Bengal’ 
in respect of such debt, or liabilities,, 
shall be barred, and all processes, exe-' 
cutions and attachments for or in res- 
pect of such debts and liabilities shall 
become null and void ; ' i 
Secondly, so long as such management, 
continues, the holder of the said pro- 
perty and his heir shall nofbe liable to 
arrest for or in respect of the debts and 
liabilities to which the said holder was 
immediately before the said publication. 
subject, or with which the property so 
vested as aforesaid or any part thereof 
was at the time of the said publication 
charge, other than debts due, or liabilities 
incurred, to Government i 


Nor shall their moveable property be’ 


liable to attachment or sale under process, 
of any Civil Court in British India or, 
any Revenue Court in Bengal for or in: 
respect of such debts and liabilities other 
than as aforesaid;:and 

Thirdly, so long as such management. 
continues, i ; OUT 
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* (a) the holder of the said immoveable 
property and his heir sllall be 1ncompe- 
tent to mortgage, charge, lease or alienatd 
their immoveaple property or any 

art thereof, or to grant valid receipt 

or the 1ents and profits arising or accru- 
ing therefrom, 

6) such property shall be exempt from 
attachment or sale under such process as 
aforesaid, except for or in respect of 
debts due, or liabilities incurred, to 
Government, and 

(c) the holder of the same property and 

.his heir shall be incapable of entering 
into any contract which may involve 
them, or either of them, in pecuni 
liability.” : 

Section 4 lays down the duties of the 
manager, to receive rents and profits and 
pay thereform the Government demand, 
rent due to superior landlord, the main- 
tenance of the holder and his heir, to 
re-pay loans, costs of repairs and improve- 
ments, and to apply the residue in dis- 
charge of the costs of management and in 
settlement of such debts and liabi- 
ities of the holder of the property and 
his heir as may be established under 
the succeeding provisions of the Act. 
Part IV containing sections 5 to 10 lays 

. down the procedure for the determina- 
tion of the debts of the holder of the 
property, and section ll provides for 
preparation of a schedule of debta 
and liabilities and a scheme for 
the settlement thereof, which when ap- 
proved by the Commissioner shall be 
carried into effect Section 12 provides 
for restoration of the owner to his 


property, when the debts and liabil-. 


ities are discharged and incertain other 
cases. In these events such holder or 
lus heir shall be restored to the possession 
and enjoyment of the property or of 
such part thereof as has not been sold 
by: the manager, but subject to the 
Jeases and mortgages, if any, granted and 
made by the manager under the powers 
conferred under the Act Provided that 
where a fresh order has been made 
under section 2in pursuance of section 
12-A sub-section (5) re-appointing a 
manger and vesting in him the manage- 
ment of the whole or' any por- 
tion of the property of any holder, 


INDIAN: CASES, 


923 


such roperty shall not be restored to. 


such holder but shall be retained by 
the manager for restoration to the heir 
of such holder in due course. Section 
12-A provides that : 

(1) when the possession and enjoy- 
ment of property is restored under the 
circumstances mentioned in the first 
or the third clause of section 12 
to the person who was the holder of 
such property when the application 


“ -under section 2 was made, such person 
-shall not be competent, without 
, previous sanction of the 


the 
Commissioner 
(a) to alienate such property or any 
part thereof inany way or 
(b) to create any charge thereon ex- 


‘tending beyond his lifetime 


(3) every alienation and charge made 
or attempted in contravention of sub- 
seàtion (1) shall bevoid. 

(4) The Deputy Commissioner may 
make an enquiry to ascertain whether 


-any holder of property has made or 


attempted to ake an alienation in 
contravention of sub-sections (1) and (5); 
if he is satisfied after enquiry that such 
holder has made or agtempted to make 
any such alienation, he may rgport to the 
Commissioner requesting that the pro 
visions of the Act be reapplied to hfs 
case, and the Commissioner may publish 
a fresh order under section 2, re-appoint- 
ing a manager and vesting in him the 
management of the whole or any portion 
of the property of such holder. ‘ 
Section 12-A was introduced into the 
Act by the Amending Act IN (B O.) 
of 1909 The provisions of that section 
do not apply to Batrughna and that 
for two reasons. In the first place the 
section was enacted after Satrughna 
made his Will on the 11th’ May 1905, 
In the next place the section deals 
with the case of restoration of posses- 
sion to the. person who was the holder 
of such property when the application 
under section 2 was made. The estate 
was restored to Satrughna in 1889 He 
was not the holder when the applica- 
tion was made; the holder of the pro-* 
perty at that time was Ram Chandra, 
The next question is what sort of 
alienation is contemplated by section 
12-A? . Subsection (1) provides. for 
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alfenation with the sanction of the Oom- 
missioner and sub-section (2) provides 
for an appeal to the Board of Revenue 
when sanction is refused by the Com- 
missioner. The mere execution of a 
Will does not amountto alienation as 
it passes no property at the time. A 
Will operates only from the death of 
the testator and there can be no question 
of sanction after the death of the 
testator when only the Wal takes effect 
Sub-section (4) provides for the Deputy 
Commissioner requesting the Commis- 
‘giner to re-apply the provisions of the 
Act After the death of the holder no 
question of re-applying the provisions 
of the Act to the case of the deceased 
can arise. ADO these considerations 
«how that the alienation mentioned 
in' section 12-A refers to alienation 
inter woe and not to Wills And if 
the expression “alienate” has been used 
‘in that sense in section 12-A it should 
be taken to have that meaning in sec- 
tien 3 also, unless it Js clear that some 
other meaning was intended, 

On. the llth May 1905, when the 
Will was execuéed by Satrughna, he 
was compgtent to make a sale, gift or 
charge the estate or alienate in any 
"way he liked (except that a lease granted 
by him might be set aside under certain 
circumstances under section 9) and 
it cannot be held that he had no power 
to make a Will at that time Then when 
did the testamentary disposition become 
invalid? It was not invalid under sec- 
tion 12-A for reasons already stated 
It may be said that ıt could not have 
effect on his death because the estate 
might contmue under the management 
under the Act (as in fact it dud) until 
the debts and habilities were discharged. 
But management of the estate is one 
thing and the right to the estate is 
another. It is true the Act recognises 
only the heir and not the devisee, and 
the restoration of the estate is to be made 
to the heir on the death of the holder. 
But under section 23, the Civil Courts 

“in Chota Nagpur have jurisdiction to 
entertain and dispose of suits relating 
to the succession to immoveable  pro- 
perty 'Suecession" would include  in- 
testate as well as testamentary suc- 
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cession, so that although the heir would 


„be restored to possession anda person, 
claiming under a testamentary disposi- 


tion would have to estmblish such claim: | 


in the Civil Court, the possession of, 
“the heir would be subject to the result 
of such suit. i 
Under section 2 of the Act what is, 
vested ın the manager is the manage- 
ment of the property, and the provisions. 
of the Act are all directed towards: 
securing the effective control of the, 
estate by the manager. The holder' 
of the estate is prohibited from mortgag- ' 
ing, charging, leasing or alienating his 
immovesble property, or entering into: 
any contract which may involve him’ 
jn pecuniary liability and the property, 
is exempt fromattachment and sale so 
long as such mangement continues 
Without such prohibitions the manage- 
ment could not proceed, nor could the; 
scheme for discharge of the debts and , 
liabilities be carried out. But a testa- 
mentary disposition cannot interfere 
with mangement by the manager The 
Act creates a sort of administration of 
the immoveable estate of a debtor in 
some iespects resembling that pursued 
in an administration suit but with the: 
material difference that whereas in an, 
&dministrution suit the satisfaction of’, 
the claims of the creditors is primarily 
in view, ın proceedings under the Act, 
the protection of the debtor and the 
protection of his estate so faras prac- 
ticable in spite of ite encumbered con- 
dition is the main solicitude of the 
authorities concerned [ses Kameshar- 
Prasad v Bhkian Naran Singh (28) and’ 
Betcha Ram Sahu v. Brshambhar Nath, 
Sahi (29)]. i 
It is contended on behalf of the ap-'' 
pellant that the scope and object of 
the Act is the preservation of the pro- 
perty of the holder and his heir; and, 
that the introduction of the herr makes! 
the object clear. Section 3 provides" 
that the holder and his heir shall not be. 
liable: to arrest for the debts and liabi- ; 
lities of the holder, nor shall their im-. 


Q9 20 0600 at p 625, 10 Ind Dee (x s); 
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moveable properties be liable to attach- 
ment and sale, and the holder and his 
hear shall beincompetent to mortgage, 
charge, lease or alienate. It is difficult 
to see how the Meir can be arrested, 
his moveable . properties attached and 
sold for the debts and liabilities of the 


holder, However, that may be, the Act” 


restricts the power ofthe holderin dis- 
posing of the property in so far as it 
would interfere with the mapagement 
of the estate. But the right to succes- 
sion to the estate of the holder is not 


affected by the Act. It is saved by the’ 


provisions of ‘section 23. It is true 
that the management may continue 
even after the death of the holder if 
the debts and habilties are not dis- 
charged befdre ‘his death. But that 
would merely postpone the possession 
of the successor until the debts are 
satisfied; it cannot affect his tatle to 
the property. Section 12 provides for 
restoration of the holder or his heir to 
possession and management of the estate, 
and the Act does not provide for cases 
of testamentary succession. But the 
question is does the Act prohibit such 
succession? 

There is no express provision to that 
effect in the Act, and the proviso con- 
tained in section 23 goes against that 
view. 

“Ib is contended that the object of 
the Act is to preserve the estate 
belonging to families of political or 
social importance and that the object 
would be frustrated if testamentary 
dispositions were allowed. It is true 
that section 
the consent of the Local :Government 
shall not be given in the case of any 
holder who has “entered upon g course 
of wasteful extravagance ky to dia- 
sipate his property’ unless such holder 
belongs to a family of political or social 
importance; but that is not the only 
case, because under the same section 
, puch consent may be given where the 
Government “is satisfied that it is de- 
that such consent should be 


lt is pointed out on behalf of the 


respondent that whenever. it 15 
intended to restrict alienation by 


+ 
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(thirdly) lays down that 
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Will it is expressly so ‘provided as ` 


for instance in the Madras Court of 
Wards Act (section 34 of. Act I of 
1902), and in the Bombay Act section 38 
of Bombay Act Iof 1905, See also sec- 
tion 37 of the United Provinces Court 
of Wards Act IV of 1912) though Act 
XXIV of 1870 (Oudh Talukdars Act upon 
which Bengal Act VIis based) does not 
contain any restriction as to Wills This 
appears to be so but the Statutes in other 
Provinces do not give us much assistance 
in construing Bengal Act VI of 1876, as 
each Act must be construed with refer- 
ence to ita own provisions. - 

The Allahabad High Court in the case 
of Muhammad Sayeed v. Muhammad 
Ismail (30) held that a Will is not an 
alienation falling within the ‘prohibition , 
in section 325-A of the ‘Code of Givil 
Procedure XIV of 1882 (corresponding to 
the Third Schedule m Act V of 1908 
paragraph 11) which is similar to 
the prohibition contained in section 3 of 
Act VI of 1876 The learned Judges ob- 
served “The word ‘dlienate’ in our.opinion 
was used ejusdem generis with the-words 
preceding, namely, mogtgage, charge 
lease and manifestly contemplates n, 
transfer which would have pres&nt effect 
and nota devise which can only have ° 
operation after the death ofthe testator. 
In this view the Will was not void and 
the lady was not incompetent to make it". - 
There are differences, however, -between 
the provisions of the Third Schedule and 
those of Bengal Act VI of 18760, more 
specially as Act VI of 1876 confers certain 


privileges and xmposes certain disabilities - 


upon the heir, whereas there are no such 
provisions in the Third Schedule, and 
even some of the provisions relating to 
the holder of the property under Act VI 
of 1876 are different from those relating to | 
the judgment-debtor under the .Third 


` Schedule, The decision referred to above, 


therefore, is not of much assistance in 
deciding the question before us. 

It has been held by the Judicial Com- 
mittee that the Chota Nagpur Encum- 
bered Estates Act (VI of 1876) does not 
apply to, immoveable prop „outside 
Chota Nagpur (see Jyott Prashad Singh 


(30) 6 Tnd, Cas, 825 33 A 293; 7 A. L J: 
1176. i ; 
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Beo Bahadur [Raja of Pachete] v. Kumud 
Nath Chatterjs (27). That being so, the 
Act cannot in any case apply to proper-' 
ties in the District of Midnapur. 
` As pointed out by Pigot, J, in 
Kameshar Prasad v. Bhikan Narain 
Singh (28): 

“The Act is 80 framed as to render 16 
not easy to construe”, and the Judicial 
Oommittee in the case of Raja of Pachete 
[Jyoti Parashad Singh Deo Bahadur 

vv. Kumud Nath Chatter. (27)] 
referred to the language of the Act 
as "obscure", An Act imposing disabili- 
ties should be strictly construed and 1f, 
ag we hold, the restrictions imposed by 
the Act upon the holder of the estate (or 
his heir) areonly for the purpose of carry- 

«ing out‘ the management of the estate 

‘ahd donot affect the rights of the holder 
of the properties, we t. that the re- 
strictions as to alienation refer only to 
alienation tnter vivos having present 
operation and not to testamentary dis- 
positions, We have already pointed out 
that a person claiming undera testamen- 
tary disposition cannot interfere with the 
management of&he estate if such manage- 
meni cogtinues after the death of the 
holder, and such a person can only get 

* the estate after the management comes 
toan end For all these reasons we are 
unable to bold that the Will of Satrughna 
executed ata time when his estate had 
not come under the management of the 
Act is invalid 

On the whole we think that the decree 
of the Court below should be affirmed. 
"The appeal 1s accordingly dismissed with 


costs. 

The plaintiff has claimed the amounts 
paid to the defendant for maintenance as 
mesne profits, There is no doubt that 
the defendant is entitled to maintenance 
and we are not inclined to interfere with 
the order for mesne profits made by the 
Court below, viz., that they should come 
out of the Dhalbhum Estate and that the 
defendant shall not be personally liable, 
for the same. 

‘The plaintiff denied that the defend- 
gnt was Jomt with the deceased and 
ade no offer -to pay maintenance, In 

e, circumstances ‘we da not interfere 
with the order for coste made by thé 
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Court below. The costa of the plaintif 
in the Court below as well as in this 
Court will come out of the Dhalbhum 
Estate and the defendant will not be 
personally liable for the same, | 
' The cross-objections are accordingl 
dismissed. We make no order as to 
costs. 

It is pointed out on behalf of the re- 
spondent that the Court of Wards was in 
charge of the estate at the time when 


the decree of the Court below was passed, . 


and accordingly there are references to 
the Court of Wards in.the ordering 
portion of tlie decree As the Court of 
‘Wards has subsequently given up the 
management of the estate and has placed 
itin the hands of the Receiver appoint- 
ed by this Court, the references in the 
orderin ortion of the decree of the 
Court of Wards should be interpreted as 
applying to the Receiver appointed by 
this Court and the expression “ Ward 
defendant” will be interpreted to mean 
“ defendant-appellant ". 


M. M. B. 
. Appeal and Cross Objection dismissed. 


MADRAS HIGH COURT. " 
SEconD CIVIL APPRAL No 51 or 1922. 
July 9, 1924 
Present-—Mr Justice Devadoss. 
KASIVASI OHIDAMB BWAMIGAL 
—PLAINTIFF—APPELLANT 


versus 
RAMAKRISHNA REDDIAR 
- AND oTHBERS—DzrENDANTS Nos 1 To 3: 
— RESPONDENTS : 

Alynor—S8peoifie performance—4A. ment for sale 
of mm property by 133— Benefit ' of - 
minor—Subsequent better terms, effect of Fh 

A decree for specific mance can be passed  : 
in certain circumstances against a minor on a- 
contract entered into by his guardian 


Spocific performance of a valid agreement by a` 
gum dan, for sale of immovoable property'be-! 
on toa minor ata price proper and adequate 
ni the time of the agreement, cannot be : 
merely because subsequently some, body else. 18] 
prepared to offer a better price for the property, 
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e KASIVASI CHIDAMBARA SWAMIGAL v, RAMAKRISHNA RHDDIAR, ` 


` Batchi Ramajogayya vy Vajjula Jagannadham, 
A9 Ind. Cas 872, 49 185 25M LT 23,9L W 


220, 30M LI 20, (1910) M *W N. 148 (P B) 


appled 
A L J-24, A W N (1907) 25, distinguished 
Lal Gopal Dana The K 


horooriah Majorilla 
- Zemmdary Syndicate Lid, 13 Ind Cas. 073,10 OC. 
W N 297,1ehed on 


' Second appeal against the décree of 
the Court of the Subordinate Judge, 
:Quddalore, in Appeal Suit No, 33 of 1921 
(A. 8 No. 187 of 1920, on the fille of the 

istrict’ Court, South Arcot), preferred 
against the: decree of the Court of the 
District Munsif, Chidambaram, in O. 
8. No 319 of 1919. 

Mr. M Patanjali Sastry, for the Appel- 
lant ` 

Mr. N.S. Srinwasa Iyer, for the Re- 
spondents. 


JUDGMENT.—The main question 
argued in thıs second appeal is whether 
the contract entered into by the guardian 
of a minor for the sale of immoveable pro- 
perty belonging to the minor could be 
specifically enforced. The plaintiff con- 
tracted to buy a portion of the- minor's 
property for Rs. 1,150. Two months after, 
the property was sold for Rs. 1,500 to 
the third defendant The plaintiff has 
brought the suit for the purpose of en- 
forcing specific performance of the con- 
tract in his favour and the 3rd defendant 
resists the suit The District Muneif 
gave a decree in favour of the plaintiff 
end the Subordinate Judge has reversed 
the judgment and hans diamissed the plaint- 
iffa suit. 

The questien in this case 15 whether 
the contract by the guardiah on behalf 
of the minor could be Specifically en- 
forced. Mr. Patanjali Bastri who appears 
for the appellant relies upon the case 
reported in  Baichu Ramajogayya v. 
Vajjula Jagannadham (1), In that case the 
opinion of the majority was that no decree 
Should be passed. against ' the minor's 
estate on a ‘contract entered into on his 
behalf by the guardian under which 
covenant no charge is created on the 
(1) 49 Ind. Cas 872, 42M 185, 35 M. LT ^93, 9 


L W, 239, 363 L.J. 90, (1910) M W. N lag 
(F. BJ, 


p. 5 . 
Chhatar Mal v Jagannath Prasad,99 A 213, 4 


-curred by the 


“the decisions referred to 


‘estate ‘except in cases in which hò 
minor's estate would have been liable 
for the obligation incurred by the guar- 
dian under the personal law to which he 
is subject In this case the minor is a 
Hindu and the guardian 18 his mother, 
The. contract _ to sell a portion of the 
property was in discharge of a debt in- 
father. The question 
whether m coud sell a portion of the 
property of the minor for dischar 

a debt due by the minor's father has 4 
be decided with reference to Batchu 


-Ramajogayya v Vajyuila Jagannadham 


(1). It is arged on behalf of the respond- 


.ent that the question of necessity has 
-not been gone into. The third defend- ' 


ant, who contested the suit, did not 
raise the question as to the necessity 
for the sale. Evidently it did not suit this 
Pupo to raise such a question for, he 
imself 15 a purchaser from the rdian, 
and so he cannot now roasona ly com 
plain that the question of necessity was 
uot gone -into. As it was not specifi- 
cally raised in theepleadings, the District 
Munsif mghtly disallowed the question 
as to necessity. The Subordinate Judge 
based his decisión maifily relying upon 
in Bathu Rama- 

ogayya v. Vajjula Jagannadham 
hatever may be the 
decisions, I am bound to follow the de- 
cision reported as Batchu Ramajogayya y 
Vajjula Jagannadham (1). According to 
that decision a decree could be Passed in 
certain circumstances against tj 


plaintiff 
of fraud 


which would be a proper dee 
an action of this kind. The respondent's 


and ifo or 
no B - 
formance of the contract should t TRA 


when the estate of the minor is li 5 
suffer, and his contention was ey mds 
3rd defendant was.able to D&y a better 
price the contract in favour of the plaiht- 
1ff should not be enforced, and he relied 
upon Chintar Mal v, Jagannath Pr 

(2). In that case, the learned Judge 
has held that it was not proper that 


(2) 84.213, 4 A. L, T. 34, A, W, N. (1907) 25, 


be given . 


. 
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specific performance of a contract should 
be” granted in a case where the minor's 
estate was likely to’ suffer, but that case 
is no authority for refusing relief where 
there is a valid contract and at the tıme 
when such contract was made there were 
no circumstances which could invalidate 
16 for the simple reason that somebody 
else is prepared to offer a better price. 
In a case reported in Lal Gopal Datta 
v. The Khorooriah Majomlla Zemin 
dary Syndicate Ltd. (3) a Bench of the 
Allahabad High Court held that the case 
in Chhuar Mal v. Jagan Nath Pra- 
sad (2) was not an authority for hold- 
ing that, when a valid agreement had 
been lawfully entered into on behalf of 
a minor and was to the minor's benefit, 
jt could be repudiated if the guardian 
subsequently found he could obtain more. 
To hold that a Court should not grant 
specific performance of a valid contract 
if better terms are forthcoming would be 
utting a premium upon offers of a 
Detter price, along time after the con- 
tract is entered inta I do not think 
that in this case the guardian acted 
against the interest of the minor at the 
e when the contract in favour of 
the plaintiff was entered into. If any 
evidence was forthcoming that the con- 
tract was not a proper contract, or that 
there were other circumstances which 
could in any way invalidate, or go 
to shoty that the minor's guardian was not 
acting as a free agent, certainly the Court 
would not be well advised in granting 
specific performance But no such case 
was put forward either on behalf of the 
minor or on behalf of the third de- 
fendant 
In the result the second appeal is 
allowed and the plaintiff's suit is decreed. 
with costa throughout, The plaintiff will 
ay the whole of the price less Rs. 100 
to Court within 14 days from to-day. 
JTfhe fails to do so, his sut will stand 
dismissed with costs throughout 
VN Y. Appeal allowed. 
(3) 13 Ind. Oas. 673; 16 O. W. . 297. 
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MADRAS HIGH COURT. 
Qivit Revision PRTITION No. 520 oF * 
1923. 
August 1, 1924 
Present:—Mr Juste Jackson. 
BINNAPPA NADAN—PuaintiFF— ' 


PETITIONER 
versus h 
SINNAPPA NAIOKEN-—DREEFBNDANT | 
— RESPONDENT. : 
Civil Procedure Code (Act V of 1 8. 115— 
Plait presented out of Court Aours—. 10^, 


oy Judge—Revuiwn i 
rp RE of the Judge of a Civil Court 1n 


dechnimng to accept a plant piesented out of 
office hours at his.club cannot be interfered with 
1n 1evision by the High Court d 

Din Ram v Hari Das, 14 Ind Cas 744, 34 A 482, 
9A. L J 743, and Sattaya Padayachi v Soundra- 
thacht, 79 Ind Cas 1017, 40 M L J 78, (1924) M, 
W N 102,19 L W 468,47 M 312, (1924) A I R' 
(M ) 448, distinguished, 

Petition, under section:25 of Act IX of 
1887, and section 107 of the Government 
of India Act, praying the High Court 
to revise an order, dated the 1st December 
1922, of the Court of the District Munsif, 
Periyakulam, on the plaint presented 
by the petitioner herein to the said 
Court ! 

Mr. N. Ramachandra Iyer, for the 
Petitioner. 

JUDGMENT.—In this case the 
pettioners plaint was time-barred 
when the Court ross and he pursued 
the District Munsif to his club where 
he declined to receive it at 630 P. ar. 
I &m now asked to treat it as if he 
had received it because in the light 
of Din. Ram v. Hari Das (1) and Sattaya 
Padayacht v. Soundrathachi (2) he might 
have received it. E y 

This cannot be done. The District 
Munsif was within his discretion: in 
refusing to receive a plaint at his 
club, and it 18 impossible to consider 
at this stage what might have hap- 

ened if he had exercised his 

cretion in another way. The petition 
is dismissed. E 


y. N. Y. Petition dismissed, , 
14 Ind Cas. 744, 34 A. 482, 9A L. J. 743. 
8 79 Ind Oes 1017, 46 M. 


J 
TL, J 78, (1924) M. 
WIR. 162; 10.1 W408; 47 M. sla; 920 ae DR 
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MADRAS HIGH COURT. '. 
APPHAL AGAINST ORDER, No. 433 oF 
1922, i 
April 23, 1924 —— 
„Present:—Mr. Wustice Krishnan and ' 
Mr. Justice Odgers. 
GANJAM MANIKYAMBA AND 
ANOTHER—PLAINTIFF8—À PPELLANTS 
Teraus 4 
PASALA MALLAYYA AND OTHARS 
—DEFENDANTS— RESPONDENTS 
Madras Estates Land Act (I of 1908), s 3 e 6, 8— 
Kudivaramdar, acquintin of melwaram rights by— 
Kudivaram rights, 1f lost—“Land-holder,” meaning 
of—Surt for potsesrion—J urwdiction of Crvil Courts 
When a kudwaramdar geta by tranafer or 
otherwise the melwaram interest in the land, he 
does not lose his kudwaram interest thereby, and 
the persons who were in’ occupation of the lands 


88 tenants under him as kudiwaramdar do not’ 


become ,"ra1yats" and ‘do not get kudwaram rights 
* automatically transferred to than by the transfer 
of melwaram rights tohim [p. 920, col 2 . 
Such a kudiwaramdar is not a “land-holder" 
withm the m of section 3 (5), Madias Estates 
Land Act, and a suit by him in ejeotment against 
ihe tenants m session can be tried by a Crvil 
Oourt [p. 930 P , 
Section 8 of the Madras Estates Land Act must be 
vem iit to the Explanation to section 6 of the 
Act [ibid] 
Marina Veeraswamy v Boyinapallı Venkat- 
rayudu, 57Ind Cas 778,39M L J 225,12 L W. 
51, 2831 Li T 458(F B), followed 


Jurugumill: Brahmayya v Chellaghalt Achu gji, ‘ 


.TOInd Oas 615, 45 M. SR E MW N 


31M L.T. 91,435 M L J. 229, (1022) A. IR. (Mj 
,313 (F B), distinguished 


z Appeal against the order, dated the 21st 
April 1922, of the Court of the Additional 
Subordinate Judge, Cocanada, in A 8S. 
No. 20 of 1921 (preferred against the 
order of the Court of the District Munsif, 
Ramachandrapur, in O. 8. No. 692'of 
1917). s : 


Mr. Ch. Raghava Rao, for the Appel- 


. Jantes - 
Mr. K. Srinivasa Rao, for the Respond- 
ents. À on : 
JUDGMENT .—Thisappeal isagainst 
‘an order of the Subordinate Judge of 
' Rajahmundri returning a plaint to be 
presented to the proper Court, the Sub- 


ordinate Judge held that the Oivil Court: 


had no jurisdiction to try the suit but 
only the Revenue Court had.: The suit 
was for the recovery of possession of 
certain properties, on the strength of 
a lease alleged to have been given orally 
to the first defendant by the second 


plaintiff. The defendant denied the lease E 
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D, Tod. Cos 615, 45 M. 716, (1998) W LN. 
.980, 3 R 
(H).373 (F.B). ` ‘ 


My 


and claimed occupancy rights in th 


‘lands and also pleaded that the plain 


iff as mamdar wasa land-holder within 
the meaning of the Madras Estates Land 
Act, and, therefore, the suit could not be 
tried by the Civil Court The Subordi- 
nate Judge decided on the first part of 
issue No 3 thatthesuitis adharmulla tnam 
and that finding we must accept. He 
then considered himself bound by tlie 
ruling ‘of. the Full Bench. reported as 
Jurugumilli Brahmayya v. Chellaghali 
Achwaju (1) to hold that the 
plaintiff as a dharmalla inamdar was 
a land-holder within the meaning of the 
Act, and, therefore, the Civil Court had 
no jurisdiction «to try this suit and he 
directed the plaint to be returned to 
the proper Court It is pointed out 


to us that the plaintiffs case was thate 


‘they owned the Kudavaram interest to 


start with in this land and that it was: 


only subsequently that they obtained : 


by grant the melwaram interest from 
the zemindar. It was argued that when 
a kudivaramdar «ets by transfer or 
‘otherwise the melwaram interest in the 


land, the kudivaramdar does not lose 


his kudwaram interest thereby, and thé 
ersons who were in occupatien of the 
ands as tenants under him as kudiva-, 


ramdar do not become raiyats and do not ' 


get kudwaram rights automatically 
transferred to them by the transfer of 
melwaram mns to the origmal" kudr- 
varamdar The Full Bench case referred 
to is sought to be distinguished from 
the present case on this ground. In 
the Full Bench case, the transfer was 
of both the varams simultaneously to the 
grantee and the question arose whether 
under those ciréumstances the suit by 
the grantee for rent should be tried by 
the Revenue Court or thé Civil Court. 
The question depended upon whetber 
he was a land-holder within the meaning 
of the Act or not. The majority of the 
Judges held that in the circumstances 
he was a land-holder, í 


': Here we have a different case put 


forward by the plaintiff, namely, a 
‘case of the'transfer of melwaram to & 
e 


1M L T 01; 43 M. L. J. 220; (1022) A. 
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_ person who” already owned the kudwa- The’ authority * that Fall Bench i is di ‘ 
ram right. If the plaintiff was a subsisting and it has not been overruled 
kudwaramdar to start with before the’ by any subsequent Full Bench of this 


melwaram right was transferred to him | High. Court. We: mugt, therefore; hold: 
hi8 position is different from the posi- that the Subordinate Judge was not 


tion of the parties in the Full Bench right in disposing of thig case without . |, 


‘case. The Subordinate Judge has not gomg ‘into the question whether, the: 
‘considered the question whether the plaintiff owned’ the kudivaram "interest 
plaintiffs allegation, that he was a before the melwaram was granted +o him. 
_kudwaramdar to start with ig true or If he finds. that the plaintiff had no 
‘not. The District Munsif discussed the _kudsvaram interest at all, that he become 
question and came to the conclusion .an namdar solely by virtue of the grani 
that the plaintiffs allegation was trué made by the zemwnddr of melwaram 
“That finding of the District Munsif has rights, his view that the plaintiff could not 
not been displaced by the Subordinate ,maintain the suit in the Civil Court would 
Judge Wemust, therefore, for the pur- be right, but if, on the other hand, he - 
pose of this appeal assumethat the plaint- comes to the conclusion, as the Mungif 
Mf was a kudwaramdar before he got the has done, that the lamtiffs - owned the 
melvaram interest. In such circumstances  kudwaram. interest before they. became , 
“we are of opinion that the ruling in entitled to the melwaram by the grant 

the Full Bench case above cited will “by the zamindar, the Full Bench case 

not apply. The Estates Land Act itself in Marina Veerasamy v. Boyinapalli 

in the Explanation to section Ürecognises Venkatrajulu (2), already referred to, will ' 
that a person owning a right of occu- ‘apply and the present case will have to'be 

pancy already in the land doesnot lose tried by the Orvil Court In the latter 

„It, subsequently by getting the interest case the Subordinate Judge will, consider 

of, the land-holder in the lands. No the other issues in the case and dispose 

«doubt. as poigted out by Mr. Justice .of the appeal himself, In the former 

. Oldfield in the Full Bench case there’ case the order returning the- plaint - 
"is some Uiffculty in reconcilingthis Ex- ‘-would be re-affirmed, ' We, therefore, sét * 
* planation with section 8. We must take aside the order of the' Subordinate 

it'that section 8 must be read sub- “Judgeand remand. the ap to him 

ject to the Explanation in section6. A to be disposed of in the eht of the 

question similar to the one before us arose observations miade above-' Costs will 

before another Full Bench in thisCourt,on .abide and follow the result of the appeal, 

' & former occasion in Marina Veeraswamy The Court fee paid for the appeal in thia 

v. Bayinapalli Venkatrayudu (2). It Court will be refunded to the BEDS 
"was held by that Full Bench of five lant. 


Judges thar a person who was already v. N. Y. ” Appeal remanded, 

the owner of a kudivaram right and - uU WV 

to whom the zemindar granted the ——— 

melwaram subsequently is nota person - i st 

old ma an estate or part, thereoť ine a 
not a person entitled to collect A 

the rent by virtue of a transfer from | CALCUTT A meri COURT, , 1 

the owner of his predecessor-in-title | DICTION No 151 oF 1993 ' 

` within the e Tani of section 3 (5) - ' November 12, 1923. 

"of the Estates Land Act, and, therefore, : pregent-—Bir Lancelot Sanderson, Kr, 


he did not acquire the status of a land- , Chief Justice, and Justice Sir Toned 


‘holder in consequence of the grant by Richardson, Kr 

* the zemindar and his suit was main- , B.N. HALDER-- APPELLANT RARO 
'tàinable in the ordinary Civil Court ^ 2*5 wersus8 . o. TE 
-lgainst his tenants for recovery of rent. ^8. N. MALLIK AND duni LIUM 


s "51 Ind, Oae 178, 39ML D. J. 235; 12 DW. :..— RESPONDENTS’ ae 
"pl; 28 M, L, T., 468 (F, B), . Cor aBpeoifio Relief- Act- (T of 2m. a 45> “Cain's 


at 
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jurisdiction, nature of Specific remedy avadable not pay to the said Surendra Nath Halder. 


—High Court, whether wul take action—Bengal 
Electoral Rules, r 81—Klection, whether can be 
questioned m Court 

The jurisdiction gin. to the High Court under 
section 45 of the Specific Relef Act is a dis- 
cretionary jurisdiction and 1s, limited by provisos 
and coe which are seb out in the section 
[p 932, col 2 | : 

One H applied under section 45 of the Specific 
Relef Act for an order reguning the Returning 
Officer to accept his nomination paper for eleo- 
al Legislative Oouncileand reject 

candidate M The application 
ed but during the 
Returning Officer 


tion to the B: 
that of his ri 
having been rejected H ap 
Le eoe ot the appeal t 

eclared M to be duly elected 
* Held, (1) that inasumch' as it was opan to H 
to contest the election of M by an election peti- 
tion, he had another spacific and adequate legal 
remsdy, and the Oourt had, therefore, no J 
diction to make an order under soction 45 of the 
Specific Relief Act, [tind] . 

(2) that as M had besn declared to be duly 
elected the Court had no jurisdiction to mter- 
mulo that declaration in thosa proceedings 


- Appeal against an order of Mr Justice 
‘Page, dated the 2nd November ‘1923, 
assed in the exercise of Ordinary 
Driginal Oivil Jurisdiction. 
| -Mr. D..N. Sen, (with him Mr. 8. C. 
Roy), for the Appellant 
Mr. S. R. Das, Advocate-General, 
and Mr B. L, Mitter, Bir B. C Mitter 
and Messrs, N. N. Sarkar and S. M. 
Bose, for the Respondents. 


JUDGMENT. ' 
Sanderson, C. J.—This is an 
appeal froma judgment of my learned 
brother Mr, Justice Page 


I need not d@al with the first Rule which 
was issued, because, as I ünderstand, 
that was discharged by my learned 
brother Mr. Justice. Onming, who there- 
upon issued another Rule, That Rule was 
issued on the 15th of October 1923. The 
Rule called upon Mr 8 N.Mallik and the 
Returning Officer to show cause why 
the Returning Officer should not accept 
the nomination paper of Surendra Nath 
Halder and include the name of the said 
Surendra Nath Halder in the list of 
valid nominations which he was pre- 
paring and why he should not reject the 
nomination paper of the said S N. Mallik 
and exclude his name from the list of 


yalid nominations and, why. they.&hould ' 


costs. 
Mr. Justice Cuming, as we have been 
informed, made an ad interim injunction 
restraining the Returning Officer from, 





.prepaiing the list or from taking any 


further steps in the election. 


The Rule was heard by my learned 
brother Mr Justice Page on the 29th of 
October. He reserved judgment and 
continued the ad interim injunction until 
the date of delivery of hie judgment, 
On the 2nd of November by his judgment 
he discharged: the Rule and set aside the 
ad wnteram injunction. | 


This is an appeal from that judgment. 
The facts which it is necessary|for me to 
state for the p se of my judgment e 
are as follows. These two gentlemen 
Mr B8. N Halder and Mr. 8. |N. Mullik 
‘desired to be candidates for a|particular 


seat in the -election for the Bengal 
Legislative Council, Mr. Halder pre- 
sented his nominatjor paper on the 8th 


of October 1923. The nomination paper 
contains & paragraph which is to be filled 
in by the Returning Officer as follows? 
“This nomination paper was | delivered, 
to me in my office at (date/and hour 
..)" The Returning Officer filled in” 
the date and hour and signed his own 
name, In the presence of the[Returnin 
Officer Mr. Halder signed what is ealle 
“declaration by candidate" which runs 
as follows: ‘I hereby declare that I 
agree to this nomination,” Mr, Halder 
signed that declaration on the 8th of 
October last in the presence of the Re- 
turning Officer. He did not fill in the 
date upon’ which he signed the declara- 
tion, When the time came for investigat- 
ing the validity of the nomination 
papers, namely, on the llth f October 
923, a point was taken by orion behalf, 
of Mr. Mallik that the nomination paper 
of Mr Halder was not valid because the | 
declaration signed by, Mr. Halder‘did not 
bear a date, though, as I have said, he 
signed.it on the 8th October actually in: 
the presence of the Returning Officer, 
The Returning Officer decided that 
und that the declaration of Mr. Halder 

id not- bear a date, was: sufficient to 
invalidate the nomination paper: and ha, 
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Teyected the nomination paper of Mr 
Halder " 
It is not necessary forme to express 
any opinion as to whether the Return- 
ing Officer’s decision on this point was 
acoriect decision or not and I express 
no opinion in respect thereof. The point 
has not been argued before us and it 
would not be nght for me in any shape 
, or form to express an opinion thereon. 


Mr. Halder apparently took an objec“ 
tion to Mr. Mallik’s nomination paper 
The argument in respect of that objection 
has not been elaborated in this Court but 
I understand that the ground was that 
Mr. Mallik was & Government Official. 
The Returning Officer, as I have been 
informed, came to the conclusion that he 
Had no jurisdiction to decide that ques- 
tion and accepted Mr. Mallik's nomination 
paper. 

After the judgment of my learned 
brother Mr. Justice Page was delivered 
on the 2nd of November by which, as I 
have already stated, he discharged the 
Rule and dissolved the injunction, the 
"Returning Offieer under 1ule 14 (2) of the 
Bengal dilectora] Rules declared Mr. 
e Mallik to be elected, Rule 14 (2) runs as 
follows "If the number of such can- 
-didates is equal to the number of 
vacancies, all such candidates shall be 
‘declared to be duly elected." The result 
of the Returning Officer's rejecting Mr. 
Halder’s nomination paper and accepting 
Mr. Malhk's nomination paper was that 
there was one vacancy and one candidate; 
and, therefore, on the 2nd November, after 
Mr. Justice Page’s judgment had been 
-delivered, he declared Mr Mallik to be 
elected, Under date the 5th November 
this notice appears in the Gazette. “It 
is hereby notified in pursuance of rule 14 
(0) of the rules for the election and 
‘nomination of members to the Bengal 
Legislative Council that Mr, Suren 
Nath Mallik has been declared under 
rule 1412) of the aforesaid rules to have 
been duly elected by the Calcutta South 
(Non-Muhammadan) Constituency to be 
a member of the Bengal Legislative 
‘Countil.” . 7 2 
* These are the facts which, in my judg- 
ment, it-ls'neceesary for me to state, 
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In my judgment this appeal must bà 
demisi on the following grounds:— 

The application, upon which the Rule 
was founded was mad@ under section 45 
of the Specific Relief Act. It is not 
necessary forme to referat any lengtli 
to the provisions of that section as they 
are all well known and there have been ' 
many decisions in this Court in respect 
thereof. , It 18 sufficient for me to say, ii 
the first place, that the jurisdiction 
which is given to the Court under that 
section is a discretionary jurisdiction: 
and, 1n the second place, that jurisdiction 
is limited by the provisos and exemptions 
which are set out in the section. I desire 
to refer to three of these, z., (d), (e) 
and (h). The section provides that the 
Court may “make an order requiring any 
specific act to be done or forborne ...by 
any person holding a public office...... 
provided, (d) that the applicant has no 
other specific and adequate legal remedy, 
and (e) that the remedy given by the order 
applied for will be complete” and one 
of the exemptions from such power is 
as follows — 

(h) "Nothing in this section shall be 
deemed to authorise any High Court to 
make any order which 1s otherwise 
expressly excluded by any law for the 
time being in force" It has been admit- 
ted by the learned Counsel, who argued 
this case, that it will be open to his 
client to present an election petition based 
upon the allegations upon which he now 
relies. It seems to me, therefore, that 
the applicant has another specific and 
adequate legal remedy. ° E 

Further, it seems to me that if we 
were to allow this &ppeal and make the 
order, which my learned brother was 
asked to make and direct that the 
Returning Officer should accept Mr. 
Halders nomunation paper, the remedy, 
which we should be able to give would 
not be complete because we have no 
power in these proceedings to set aside 
ihe election which has been declared 
and the result might be to reducé 
these proceedings to an absurdity in-: 
asmuch as we should be directing the 
Returning Officer to receive the nomi- 
nation paper of Mr. Halder after he, 
has ‘dec Mr. Malik to be duly: 


1 
1 
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elected—a declaration, with which this 
Court in these proceedings has no juris- 
diction to interfere. : 

There 18 a furfher ground, namely, 
that by rule 31 df the Bengal Electoral 
Rules and Regulations it 1s provided 
that “no election shall be called in ques- 
tion except by an election petition pre- 
sented in accordance with the provisions 
of this part." The learned Counsel , has 
admitted that that rule may be said to 
be “alaw for the time being in force” 
and one of the exemptions from the 
provisions of section 45 of the Specific 

elief Act, as I have stated, is that 
* nothing in this section shall be deemed 
tò authorise any High Court to make 
any order which 18 otherwise expressly . 
excluded by any law for the time 
being ın force” ' 
`~ For these reasons, ın my judgment, 
this appeal must be dismissed with 
costs. 

Richardson, J.—I am entirely of 
the same opinion. n 

K 8. D. Appeal dismissed. 


MADRAS HIGH COURT. 
‘APPEAL AGAINST APPELLATE ORDER No, 100 
oF 1922. d 
July 22, 1924 
Present :—Mr Justice Jackson. 
TALLAPRAGADA SATYANARA- 
YANA MURTHY-—DRFENDANT 
-5 APPBLLANT 


4 versus . i 
"MADDU RAMIREDDY (RECEIVER) AND 
ANOTHER— PETITION BR8— RESPONDBNTF. 

Limitation Act (LX of 1908), s 19—Acknowledg- 
ment—Construction 

The question whether a statement by a debtor 
is an acknowledgment of debt within the meaning 
of section 19 of the Lumjtation Act is one that 
has to be considered on the merita and having 
regard to the exict used 

A statement by a debtor was as follows -- 
“The debt due to the creditor KB was a mort- 

debt Itripened into & decree He gavemo a 

fee that he would proceed against mort- 
gaged properties only and would not proceed 
agaist my person" At the end were these words, 
"these debts were due by me along w.th others 
Dut they were paid by me alone I, therefore, owe 
«no ‘debts.'to &ny.;of my creditors”, ; 
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MADDU 'RAMIRBDDY. | : EE 

Held, that the statement only meant there wag 
no claim against the person of the deponent but 
there was aclear admission of the existenca of a 
“debt which amounted: to an acknowledgment 
within the meaning of section 10, Limitation Act 


Hingan Lal v Mansa Ram, 18 A 34, A W N 
gon) 101, 8 Ind -Dec (x s) 903, Muthu 

umara Hudalar v Chockalinga Mudahar, 13 Ind 
Gas. 952,17 L W 674, (1923)M W N 031. and 
Kandasam:'Reddiy Suppammal, 70 Ind Oas 576, 
45M. 443,15 L W 325, 12 M L J 268, (1022) 
M W N 108, (1922) A I R QL) 104, 32 M L T. 
100, distinguished. : 

: Appeal against the order of the District 
Court, Kistna (at Masulipatam), in 
A B. No. 327 of 1920, preferred agamst 
the order of the Court ofthe Subordinate 
Judge, Ellore,in E.P No. 92 of 1919, 
in O. 8. No. 80 of 1910, : - 
Mr. P. Somasundaram, for the Appel- 
lant, ` : 


enta, É 

. JUDGMENT.—This is an appeal 
from the order of the District Judge 
of Kistna at Masulipatam in Appeal 
Suit No 327 of 1920 preferred against 
the, order of the “Court of -the Sub- 
ordinate Judge of Ellore in Execution 
Petition No. 92 of 1919 ın Originale 
Suit No 80 of 1910 ” 


Thesole point for determinatidh in this ` 
appeal is whether the learned District ° 


Judge has correctly held that the state- 
ment made by the appellant, Exhibit'A, 
amounted to an acknowledgment of 
liability within the meaning . of sec- 
tion 19 of the Indian Limitation Act, 
so asto bave the bar of limitation 

The statement is as.follows .—''The 
debt due to the creditor, K. Bavasa Reddi 
was a mortgage debt  Itripened into a 
decree It was in Original Suit No 80 
of 1910 on the file of the Ellore Sut- 
Court, He gave me n letter that he 
would proceed against the mortgaged 
properties only and would not proceed 
against my person " ‘ 

At the end of the same statement he 
says “These debts are due by me along 
with others, but they were . paid 
by me alone. I, therefore, owe no debts 
to any of my creditors " ane 9) 

There can be no doubt that-this must 
mean that the debt is due to K, Bavasa * 
Reddi, but inasmuch as he has under- 
taken to satisfy it by proceeding against 


Mr. G. Lakshmanna, for the Respond? i 


pba 


the mortgaged properties only, there is 
no claim 
appellant. 


ordinate Judge and the learned District 
Judge. I agree with them that the 
deposition is a clear admission that 
M appellant was in debt to the plaint- 


The appellant has cited three cases 
all of which can be distinguished, firstly 
Hingan Lal v. Mansa Ram (1) There 


the statement relied upon sas merely. 


the fact that the judgment-debtor had 


been declared liable to pay a certain 


sum, of money by a certain decres, 
There was no statement that the debt 
was due.. So too in Muthu Kumara 


the statement is "[ am the 3rd 
defendant. I and the 2nd defendant 
purchased .some land from the lst 
defendant.: For the balance of price 
due to her, Exhibit A was executed.” 
lt is not stated that any debt under 
Exhibit A was still die 

And lastly in Kandasami Reddi v, 
«Suppammal (3), the e runs thus :— 
“The first plaintiff and his brother, the 
“second plaintiff, namely, Suppa Reddy, 
jointly executed to him (first defendant 
on the said date an hypothecation dee 
for Rs 200 after deducting the sums 
pia towards the said othi amount of 

. 275. Along with the said deed, the 
deed of othi executed in tha year 1888, 
and the oth: deed of 1907 were also 
given to the first defendant" Again 
there is no admission that any debt 
under these deeds was due 

The rulings lay down that each case 
is to be considered on its memts and 
having regard to the exact language 
used, I have no .doubt that in this case 
there ıs an acknowledgment of debt 
and hence no bar of limitation. 

The appeal is dismissed with costa. 

y. N. Y, : 

8. D. Appeal dismissed, 
(1) 18A. 384, A. W.N (1896) 101; 8 Ind Dec. 
(s. 8) 963. s 
ae Ind. Cas 952, ITL W 674, (1023)M W. 
(9) 70 Ind Cas 576,45 M. 443,15 L. W 325 


43 
"M. L. J, 265; (1922) MUWUN, 168, (1922) `A. L R 
(M) 104, 33 M, L, TT. 108, | : 
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aginst the person of the 
e d thisisthe sense in which 
it has been taken by the learned Sub-. 


Mudaliar v. Chockalinga Mudahar (2), | 


A T1994 g 


CALCUTTA HIGH COURT, |. 


APPEAL FROM ORIGINAL DECREE 
No. 181 o» 1922. 
. August 28, 1923. 
Present:—Justice Bir Adıtosh Mookeijee,. 
Kr, and Mr, Justice Chotzner. >. 


BHUBANMOHJNI DASI AND ofmERS ` 


— DRFENDANTE— À PPRLLANTS i 


versus "s 
KUMUDBALA DASI AND oTHERS~-  '" 


—PLAINTIFFS—HRESPONDENTB > a 
Hindu Law—Jomt 
of female, nature of—Benami transaciion—Test— — 
us—Nature of evidence necessary—Dectston; 
how artned at- Appeal- Appellant, what must 
prove—Procedure—-Inconnsient pleadings, wheiher 
permisible—Partition—Parturon of oft 
estate—Decree, effect of—Question envolvimg title, 
when should be decided 4 


There is no presumption that a property stand- 
ing in the name of a Hindu female, who js a 
member of a joint Hindu family, belongs, to the 
jomt family and 15 not hei sirtdhan 
937, col 1] : , 
Diwan Ran Buyar Bahadur Stngh v, Inderpal Singh, 
201 A 220206 O 671,40 W N 1, 2 Bom LR 1, 
7B8ar P O J 578, 13 Ind Dec (N 8)1158 (P' 0), 
Dhareni Kant Laliri Chowdhry v Kristo Kumara 
Chewdhram, 13 I A 50,13 O 181, 10 Ind. Jur. 
270, 4 Sar GJ 700, 6 Ind ‘Dec £ B) 620 
(P O) Chowdram v Tan Kan Lahiry 
Ohowdhry, 8 O 345,110 L R 41, 4Ind Dec (N a) 
351 Bdo Bashinee Debee v Pearce Mehun Bese, 
6 W.R 3)? and Thakro v Ganga Parsad, 15 I A. 
29, 10 A 197, 5 Bar P O. J 133, 6 Ind Dec (N.e) 
138 (P O). followed - 

Narayana v Kruhma, 8 M 214, 3 Ind Dea 
I 8) MB, Narammma Ammal v vasa Ragava 
yangan, 5 Ind Cas 780, 33 M 119,7 M L.T E9 
Bar Motwahoo v Purshotam Dayal, 20 B. 206, 8 ' 
{Bom IL R 975, Durga Pra Sinha v Pron- 
krishna Sinha, 39 Ind. Oas 520, 3 P L W %41 
&nd'Protap Chandra Gope v Sarat Chandra Ganco- 


ya, 62 Ind. Cas, 348, 330 L J 201,250 W. 
544, referred to. E 
As benamy traneactions are very femibcr in 


Indian practice, even e slight quantity of eviccnce 
to "e inet ib was È sham o TuS may 
suffice for t urpose 937, co 

Uman Parehad v Gandharp d 141, A 127, 
1540 20, ilind Jur 474, bEar P C J 11, 
Rafique & Jackson's P O No 98, 7 Ind Dec (N.B) 
599 (P O) and Mukammad Mahtub Ah Khan v. 
Bharat Indu, 53 Ind Cos 54, 23 C W N.22), 
(1919) M W.'N 507 (P. C), followed 

The person who 1mpugna the apparent character 
of a transaction must not rely, however, solely cn 
yrobabilities He must ehcw scrcething definite 
to establah that it 19 a sham transaction, cn the 
punciple that the burden of proof hes upcn the 
persen, who claims ccntrary to the tenor of a deed 
and alleges that the apparent 1s not the real etate 
of things [p 938, col 1] 
. Irshad Aly v Kariman, 46 Ind Cas 217; 280, 
W ON. 530, (1918) M, W.N. 304, 21 0..0,. 88, 5.0, 


‘amily—Property ın name ' 


property. ^[p. , , 


aal, 30M L J 
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YJ 197; 28.0.L J.173, 20 Dom L, R 790; 24,M 
L T.B8 (P C), followed Lej 
Nawab Ammat Alt Khan v Hurdwaree - afull, 
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R 599" 
odten Mahomed Ahassun Chowdhry, 14 M 
; 9B LR 458, 2Sar P O J 723, 9 
O J 480,90 E R 775 (P. 0) 
ahadur v, Mehndi Begum, 25 1 
20 W N 188; 7 Bar 

v 8)3 ae O), Nirmal Chunder Banerjee 


matiya 
seer 


b 


Bud ya 
Fox’ x 
Bae at 
b 
5 
= 


Et 


OL , 
D L W 490, 19 Bom L R 471, 22 M 
0, (1917) M W N 461,6L W 02 (P O), 
referred to. 


The most important test to be applied in these 
cases is the sourco whence the consideration cams 
ip 938, col 1) 

Nriutyamont Das: v. Lakhan Chunder Sen, 33 
Ind Cas 452, 43 C 660, 20C W N 522, 240 L 
529, (1918) 1M W N 332, 3L 
W 471,18 Bom L R.415, 20M L T 10 (P C), 

l i x | ' 


on 
Where itis asserted that an in the 


name of one person i$ ieally for the beneht of 
another, person, the principle applies that the 
trust of the legal estate results to the man who- 


pays the purchase money 933, col 1] 

arbatt -Dası v Batkuntha: Nath Das, 2? Ind 
Qas 51,18 O W N 423, I8 0 L J. 129, 15 ML 
T 468, (1912) M W N 42,12 A. L J. 79,16 Bom 
L R 101, 28 M, L J ?43(P Q), Dhurm Dass 
Pandey v Shama Soondri Dibiah, 3 M I A 229, - 
6 W RP O 43, 18 B R 484, 1 Sar. POJ 
271; 1 Bath P O J 147 (P O) and Gopeekrist 
Gosain v Gungapersuud Gosan, 6M I A 53,4 
W R P.O 40, 1Sar P O J 493, 2Soth POJ 
13, 19 E. R. 20 (P. O.), referred to | 

Ths decision of the Oomt should rest not upon 
suspicion but upon legal grounds esteblished by 
legal teshmony [p 937, col 2]' 

Afanrelal Wansukban v Bijoy Singh Dudhuria, 
62 Iud Cas ` 356, 25 O W° N 409, (1921) M W N 
m ©), followed ` ; 

. Whara, howeverSfrom the lapse of timo, diract : 
evidence of a conclusiva or reliable “alinracter 13^ 
not forthcoming, as to tho payment of considera- 
tion, ths cass must ba dealt with on reasonable 
probabilities and legal inferences arising from 
proved or admitted facts [p 933, col 9] ^" x 
, Ths doctiins of advancement in favour of wife 
or child doas not apply m India, Lut ths relation- 
ship 18 à Olroumstanca ‘which 18 taken mto, con- 
müeration in determing whether the trans-' 
eation i8 benami or'.not. [p 940, ool 2, p 94l,- 


col L] I 
-Bulas Kunwar v Desra; NM Singh, 39 Ind | 
Oas 290, 42 I A. 202, 37 A 557, 190 WN 


518,20 M L J’ $35, 2L W 


83, 18 M L, T 248, 134 L J 991, 17 Bom L 


TST 


relied on, 
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Slant Wali he 


ap 

lations which lead to the equal ‘possibility 
of the judgment on either the one mde or the 
other bemg right, he has not succesded [p 939, 


col 2,p 940, col 1] * 

ndrakishore Mandal, 

322, 35 0 D J. 116" 
(1022) M, W N. 95, 42 M. L J. 
253, 24 Bom R 348, 15L W 417, 30 M L T. 
234 3 P.L T 311, (1952) A I R. (P. C) 39 (P. O), 
followed ] 
` The Code of Oivil Procedure does not prohibit 


E 
F 
d 
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inconsistent pleadings, and there is no 
to pievent either party from set up two or 
-more inconsistent seta of mate facta and 


claiming relief thereunder in the alternative. A 
plaintiff may rely upon seveial different right" 
alternatively, although they may be inconmstent 
Bo, a defendant: may raise, by his statement of 
‘defence, without ‘leave, as many ‘distinct and 
separate, and, therefore, inconsistent, defences aa 
he may think proper [p 940; col 1l 

Narend:a Nath Barat v Abhoy Charan Chatto- 
padhya, 40 51,40 LY 487, 11C W N 20,1 

L T 364.(F B) folowed . 

Mati, Lal Poddar vy Judhistir Das, 3L Ind Cas. 
181,22 O'L J.254, 200 We N 310, ral» 
Ass of the Calcutta High Court y Baidya- 
sundari, Dat 54 Ind. Cas 7 
O W N 145 and Purnendu Narain Roy v. 
Dwiyendra Naratn Roy, 8 O L J 289, refered to 

Although co-owners cannot enforce a partition 
ofa part only of the common lands, leaving the 
reat undivided, and although the entire property 
"must be included 1n the partition, yet 1f,'by mis- | 
take; fraud or lke Tenson, or Py Comeet af the 
coowners “acting mnocently and fairly, e parpi- 
thon of a portibn only of their estate has been 
made, whether. by order of the Court or other- 


. wise, there la nó reson why the Court should not 


, or directed, [p. 941, 


subsequently grant & division of the remainder 
at the instance of one or more of the co-owners, 

[p 041, col 2] : 
The effect of a decree in a partition suit lesee 
e 


0 


col 2] ; 
ath Banerjee v. Umesh Chandra 
B jn Ind Oas 247 
B , f, 
Tincowri Deby v Suttya Doyal B 
J..105, relied on, 


3C Led 428, 94 < 
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* The Court: ‘has ample authority to direct suc- 
cessive trials of different 1asues and even to record 
interlocutory judgments thereon, to be made the 
basis of the final judgment at the conclusion of 
the trial of the whole’ case [p 942, col 1] 
* Annapurna Dehya v Amiyanath Banerjee, 68 
Ind Cas 482, 350 L J 530, (1922) AIR (0) 
307, relied on . 
. Appeal from the decree of the Sub- 
ordinate Judge, 24-Perganahs, dated the 
16th February 1922. ; 

Babu Harendra Kumar Sarbadhikarı,' 
for the Appellants. 

Babus Surendra Nath Basu, Pares' 
Nath Mookerjce, for the Respondents. 

JUDGMEN T.—This is an appeal 
by the third, fourth and fifth defendants- 
ina suit for partition of joint family 
properties. The relationship of the 
parties may be gathered from the follow- 

* ing genealogical table — 
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„The founder of the family, Digambar 


Kasyapi, left two sons, Nabin and Rasik. 
Nabin amassed a considerable fortune 
and died on the 2lst November 1899. 
He lefta widow Bhubanmohmi and sıx 
sons. One of them, Behari, died leaving 
vo sons, Rajani and Sajani Another 
san, Makhan, died on the 20th September 
1918, leaving a widow, Kumudbala, who 
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[1924 
D" . i 
had been married to him for thirty 


years. It is common ground that-the 
sons of Nabin formed a joint Hindu 


. family governed by tht Dayabhaga Law.’ 


On the 3lst March 1919, Kumudbala, | 
the widów of Makhan, instituted the. 
resent suit for partition of the joint. 
famil y estate. Her mother-in-law 'Bhu-, 
banmohini was joined at the first. 
defendant; her surviving brothers-in- 
law wert the next four defendants; and 
the sons of ,her deceased brother-in-- 
law were two othe: defendants. The. 
Subordinate Judge decreed the suit on: 
the 16th February 1922 and made a 
preliminary decree, awarding the plaint- 
iff a.slare of specified properties and 
iving various incidental directions. 
he present appeal was lodged in this 
Court by three of the defendants on the 
7th June 1922 During the pendency of 
the appeal, the first defendant Bhuban- 


+ mohini died on the 24th December 1922. 


We have heard the .appeal on the: 
record and without a printed paper- 
book, because the parties found them- 
selves m a position of considerable: 
embarrassment, owing to the inability’ 
of the Receiver in charge of the estate 
to collect sufficient funds for the conduct 
of the litigation. The facta have been. 
pd before us in detail by Mr. Sar- 
adhikari who has argued the case oh 
behalf of the Appellants very fully and 
we have also looked into the record for 
ourselves 

The preliminary decree made by the, 


“Subordinate Judge has been assailed 


substantially on three gr@unds, namely, 
first, that'the properties which stand in 
the name of Bhubanmohini should have 
been regarded as her self-acquisition _ 
and not as part of the family esíate 
liable to be partitioned, secondly, that 
if the properties which stand: in the 
name of Bhubanmohini are found to 
have been acquired, not from her own 
funds but with the money of her hus- 
band, they should have been regarded 
as given to her in absolute right; and, 
thirdly, that the Subordinate Judge 
should not have made an order on- the 
defendants for discovery of joint pro- 
pertiee other than those included in the. 


instance was paid by her, 


. si 59. 55. "18 KEN 
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As regards: the first.point, reference 
has been made to eight conveyances, 
dated 26th January 1873 for Rs. 50, lst 
May 1887 for Rs, 400, 5th November 
1888 for Rs. 150, 15th "September 1891 
for Rs. 300, 9th November 1892 for 
Rs 475, 27th July 1898 for Rs 112, 14th 

August 1898 for Rs. 16 and lst October 
1898 for Rs. 200. The properties acquir- 
ed under these documents are claimed 
by the plaintiff as included in ‘the 
family estate though th „all stand in 
the name of Bhubanmohini Bhuban- 
mohini, on the other hand, main- 
tained that the consideration in each 
and the 
ag formed her exclusive stridhan. 


this, she was supported by three of, 


her sons, the present appellants’ An- 
other son, however, the second defend- 
ant and the two grandsons, the sixth 
and seventh defendants, disputed her 
allegation, and supported. the plaintiff. 
It may be observed in passing that 
originally one written statement was filed' 
on behalf of all the defendants jointly, 
but, later om, the second, sixth and 
seventh defendants stated that they had 
no knowledge of the written statement 
and took up a position hostile to that 
maintained by the third, fourth and 
fifth defendants, This dissension amon 

the defendants has undoubtedly fended 
to weaken their opposition to the claim 
put forward by the plaintif. 

Before the evidence is examined, we 
may usefully recall that as pointed. out 
by the Judicial Committee more, than 
once, there is no presumption that a 

perty standing in the name of a 
Bindu female, who is a member of a 
joint Hindu family, belongs to the joint 
family and is not her stridhan property, 


Diwan Ran Bajar . Bahadur Singh 
v. Inderpal Singh (1, Dharani 
‘Kant Lahwi ‘Chowdhry v. Kristo 


Kumari Chowdhrani (2), Chowdrani v. 
Tariny Kanth Lahiry Chowdhry (3) which 


' had disapproved of Bindoo Bashinee Debee 


?6 L A 226, Tos 40 WN 1,2 


LẸ 
1, Aig P J 578, 13 Ind Dec (N B) 


(2) BI A oe ns ti pit, ne 120 To E 
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very familiar in Indian 
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v. Pearee Mohun Bose (4) and Thakro" v, 
Ganga Parsad (5). The same principle will 
be found reco, d and applied in Nara- 
yanay Krishna (8), Narasimma Ammal 
v. Srinwasa Ragava Iyangar (7), Bai 
Motwahoo v. Purshotam Dayal al (8), urga 
Prasad Sinha v. Pra inha (9) 
and .Protap Chandra Gope” v. Sarat 
Chandra ange hya (10). The rule 
thus enunciated must be coupled with 
the elementary principle that the burden 
of proof lies upon the person who asserts 
that the apparent isnot the real state of 
things. It is important to bearin mind in 
this class of cases that, as pointed out 
by Lord Phillimore in Maniklal Man- 
sukbar v. Bijoy Singh Dudhuma, (11), 
the decision of the Court should rest 
not upon suspicion but upon lage 

ounds established by legal testimony. 

ia re-calls the earlier SE ae idus 
to the same effect by -Lord Westbury 
in Sreemanchunder Dey v. 1 Chunder 
Chuckerbutty (12) and by Sir Lawrence 
Jenkins in Mina Kumar: Bibi v. Bijoy 
Singh Dudhuria (13) But we are not 
unmindful that, in the words -of Lord 
Hobhouse in Uman Pershad v. Gant- | 
harp Singh (14) and of Lord Shaw im 


‘Muhammad Mahbub Alv. Khan,v. Bharag 


Indu (15), as benam transactions are 
ractice, even 
a slight quantity of evidence to show 
that ıt was a sham -transactiofi may 


W R 312. 
Q) 1 A 30, 10A 197, 5 Bar. P. © J 133, 6 
Ind Dee (N 8) 132 (P m) 
6) BM 214, 3 In e 3) 145, 
() BM 214, ld Det 12, 7 M. L. T 89 
8) 20 B 306, 6 Bom R 975. 


(9) 39 Ind Cas 530,3 
(10) 62 Ind Cas 318, 


ay Ind Cas 356, 25 O W.N 409, | ama 
o 


WN 
aa) DM JA 88 ab p 43, 7 W R. 1 


Buh P O J 651, 2B P C J. 215, nee ul 


(PO) 

Ind Cas 242, 44 I A 72, 440 662, 21 
HE O L'J $081P L W 49553 
W 711,393 L 3.425, 211. L T. M4, 15 A 


Bru. 
‘ey 


20, 11 Ind Jw. 474; 
di dackson'sP. C. No 8s, 


A O.W.N 32), (1919) M. 


quA 


suffice for the purpose. The person who 
impu 
notrely, however, solely-on probabilities 
as Lord Buckmaster observed in Irshad 
Alt v. Karman (16) He must show 
something definite to  estabhsh that 
it is & sham transaction, on the princi- 
ple that the burden of proof lies upon 
the person, who claims con to the 
tenor of a deed and alleges at the 
apparent is not the real state of things: 
Nawab Ammat Alt Khan v. Hardwaree 
Mull (17), Faez Buksh Chowdhury v. 
FukeeroodeenMahomed Ahasun Chowdhry 
18), Suleiman -Kadr Bahadur v. Mehndi 
Begum (19), Nirmal Chunder Banerjee 
v. Mahomed Siddik (20) and Mots Lal v. 
Kundan Lal (21). The most important 
test to be applied in these cases is, as 
Observed by Mr. Ameer Ali in Nrityamont 
Das v. Lakhan Chunder Sen (22), the 
source whence the consideration came 
Bir George Farwell formulated the same 
‘est in different language, when he ob- 
berved in Bilas Kunwar v. Desraj Ranjit 
Singh (23), that whereeit is asserted that 
an assignment in the name of one person 
ig really for the benefit of another 
person, the prirfeiple applies that the 
trust of the legal estate results to the 
man who pays the purchase money, 
To the same effect is the decision 


yE 46 tas Cas 217, 220. W 
Ww. N. 304; 210 0'88, 50 
L` J 173,/20Bom L R 790 


C. 0) 
- (17) 13M .I A 395,5 
W.R P O 14, ?Buth P 
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Et. el 
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8 its apparent character must 


(92. 


`of the Judicial Committee in Parbati- 


Das v ‘Batkuntha Nath Das (24); which 
»e-calls the earlier' 
Lord Campbell un Dhu 


Dass Pandey |. 
v. Shama-Soondri Dibra 


(25), and by, 


Knight Bruce, L. J., in  Gopeekrist" . 
Gosain v. Gangapersaud Gosain (26). |’ 


Where, however, from the lapse of time; ' 
direct evidence of a conclusive or reliable 
character is not forthcoming, as tothe: 
ayment of consideration, the case must: 
be dealt with on reasonable probabilities. 
and legal inferences arising fom proved 
or admitted facts. Sir Arthur - Wilson! 
emphasised this when he observed in" 
Dahp Singh v. Chaudhiain Nawal’ 
Kunwar (27), that if the evidence on' 
neither side is wholly convincing as 
to the fundamental criterion, namely," 
the source of the purchase, money, if 
the evidence given and withheld is 
open to adverse criticism, the Court 
must rely on the.surrounding circum- 
stances, the position of the parties and ` 
their relation to one another, the motives 
which could govern their actions and’ 
their subsequent conduct, including’ 
their dealings with or enjoyment of the 
disputed’ property, see Upendra Nath 
Nag v:- Bhupendra 
We must further look ‘to the’ sub- 
stance of the transaction as evidenced 
in the deeds of the parties, not per 
mitting the real question to be obscured 
by what Knight Bruce, L-J calls, in 
Hunoomanpersaud Panday v. Babooee 
Munra) Koomwerce (29), the form of 
expression, the hteral'sense, nor by what 
Lord Macnaghten describegin Lal Achal 


t 
| 


(24) 22 Ind. Cos 51; 18 O W N 438, 19 C. L. 
J. 129 15M L T 06,:(1914) M W N 42, 2A 
L J 79, 16 Bom. L 101, 26 M L J 248 


(P O) 
e 3M I A 299, 6W.R PO 43, 18 E R 
484, lBar- P O J 271, 18uth POJ MT 


0 

) 
(26) 6M I 
Sut 


(P. 0) 

A 53,4 W R PO 46,1Sar PO 
J 493,2 Suth P O J 13,19 E R 20[P. O) | 
(27) 35 I A 104, 30 A 358, 12 C W N cod, 
10 Bom L R. 600, M Bur L R 151, 4 M. L. 
T 141 (P O) | 
(28) 38 Ind Cas 267, 21 O. W N 280 - 
(29) 8 M I A. 393, 18 W. R 8ln,-2 Suth P'O, 
29, 1 Bar. P, O J, 552, Bevoetre 953n, 10 E R. 
IQT(B.0) 6 ioc oc e i 


ronouncements by '. 


Nath Nag (28) 


Yol. 82) 


e BHUBANMOHINI DASI V. KUMUDBALA DASI, 


Ram v. Raja Kamm Husain Khan (30),. 
as exhibitions of the axt of. the con- 
veyancer in the shape of recitals ofe 
obviously untrue statements introduced 
to impart some® additional solemnity to 
an instrument: Promode Kumar ‘Roy 
y. Kali Mohan Saha Pramanak (31), Lalat 
Mohan Sen v, Manoranjan Ghosh Chau- 
dhuri (32) and Jasoda Lal Pal v. Bala- 
tam Poddar (33). The same view was 
recently emphasised by Lord Atkinson in 
Arab Ali, Khan v. Mahmud Alı Khan 
: (84), and by Lord Phillimore’ in 
adha Krishna v. Busheshwar Sahay (35). 
In.the case before us, 1t was asserted by 
Bhubanmohini that she had -her own 
private funds which enabled her to pur- 
chase the disputed and other properties: 
She. alleged that she had received 
Re. 100 from her father and Rs. 500 from 
her maternal grand-mother and that she 
used to carry on & money-lending busi- 
ness. Bhe was eighty years old when 
her deposition was. taken in 1921. She 
could give no indication.as to the time or 
occasion ol the alleged gifts; nor. were 
any accounts produeed of the alleged 
money-lending business. No independ- 
ent witness was brought forward to 
corroborate her story On the other 
hand, witnesses for the "plaintiff asserted 
that neither the paternal nor the maternal 
relations of Bhubanmohini were well-to- 
do people who were likely to have made 
i of money to her; this much is 
plain that those families and their pro- 
pertes, if any, have completely dis- 
appeared As agafnst this, we have the 
undisputed fact that Nabin, the husband 
of Bhubannfohini, prospered in life 
and acquired considerable sumsof money; 


(30) 32 I. A. 113, 27 A 271, 90 W N 477, 8 
O. O 15515 M L J 197,8 Sar P O J 772 
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‘and there is no question that during tbe 


period of acquisition of the disputed 
properties in the name of Bhubanmohini 
the requisite funds ‘could have been . 
provided .by her husband. On this state 
of the evidence, the Subordinate Judge 
declined to believe the story that Bhu- 
banmohini possessed any stridhan ob- 
tained from her paternal and maternal 
relations and provided the requisite sum, 
from such separate fund. The Bubordi- 
nate Judge has also pointed out that on 
the 8th March 1910 and 2nd May 
1917, the third defendant, Amrita, 
who now supports the story of his 
mother, executed mortgages of the dis- 
puted properties on the allegation that 
they belonged to his father. This de- 
fendant, at any rate, has not treated the , 
property asthe stridhan of his mother;* 
although it is not clear that she was, 
aware of these transactions. We may 
add that upon the question of possession, 
the evidence is ambiguous. ‘The pro- 
perties were managed by Nabin, and, 
after his death, by his sons. This, how- 
ever, would not necessariuy- militate 
against the theory that, they belonged 
to Bhubanmohini, -for in the case of 
a pardanashtn lady her ‘esttte might; 
in the normal course of events, be looked* 
after by her husband or her sons. But 
it is important to bear in mind that- 
there is no reliable evidence to, show 


„that the income was actually enjoyed by 


Bhubanmohini. On the whole, we are 
of opinion that the evidence as to the 
source of the consideration money and 
the treatment and possession of the die- 
puted properties amply justifies the con- 
clusion of the Subordinate Judge that 
they were not the self-acquisitions of 
Bhubanmohini. ‘this connection, 
we may recall ‘the observations ` 
of Lord Buckmaster in. Nabakishore 
Mandal v Upendraktshore Mandal (36), ' 
“In appeals the burden of showing 
that the judgment appealed from is . 
wrong lies upon the appellant. If all 
he can show is nicely balanced calcula- 


J 953, 24 Bom L R 246, : 
i 3 P.L, T. SII, (192) ALL'R. 
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tiens which lead tò the equal possibility 
of the judgment on either the one side or 
the other being right, he has not suc- 
ceeded.” It is not necessary to invoke 


. this doctrine against the appellant, be- 


cause, for reasons that havo already 
been stated, the case set up by them 
fails, nevertheless, the fact that the 
Trial Judge has disbelieved the story 


l narrated by the first defendant, is a 


factor which cannot altogether be ignor- 
ed. The first point urged by the ap- 
pellants must consequently fail. 
« As regards the second point, the plaint- 
iff-respondent has wged that the 
theory of advancement was not put for- 
ward inthe Trial Court and should not he 
entertained here Itcannot be seriously 
isputed that thealternative position taken 
‘up by the appellants contradicts the case 
attempted to be established by evidence 
before the Subordinate Judge The con- 
testing defendants have hitherto main- 
tained that the disputed properties were 
purchased by the lady with her own 
money. -They now turn round and 
cóntend that the properties were ac- 
euired by her husband with his own 
oney but in het name, because he in- 
ded tô make an absolute gift of 
*hem in her favour. It may be conceded 
that the Code of Civil Procedure does 
not prohibit inconsistent pleadings, and 
that there is nothing to prevent either 
party from setting up two or more in- 
consistent sets of maternal facts and 
claiming relief thereunder in the alter- 
native. A plaintiff may rely upon 
several different rights alternatively, al- 
though they may be inconsistent, 80, a 
defendant may raise, by his statement of 
defence, without leave, as many distinct 
and separate, and, therefore, inconsistent, 
defences as he may think proper. This 
is fully established by the decision of 
the Full Bench in Narendra Nath Barari 
v. Abhoy Charan Chattopadhya (37), 


- and illustrations of the application of 


this doctrine to inconsistent claims by 
the plaintiff may be found in Mati Lal 
Poddar v Judhistir Das (38) and Official 


437) 310 51,40 L J 437,110 W.N. 20, 
L T WLF B 
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Assignee of the Caleutta High “Court vi, 
Brdyasundari Dasi (39) and to' conflict-' . - 


sing defences by the defendant may be. 
genoeg from Purnendu Narain Roy v.» 
uijendra Narain Rof (40) and Sm 
Rang Behary Lal v. Ranchheyya Lal’ 
(41). But, as was emphasised in some .of . 
these cases, the litigant who avails him-' 
self of the right to press inconsistent: 
cases before the Court and endeavours 
to establigh both the alternatives by 
contradictory oral testimony, plainly : 
places himself in peril and may find. 
himself entangled in inextricable diffi-’ 
culty, for evidence adduced in support ' 
of two absolutely inconsistent cases, 
which are mutually destructive, can 
hardly be expected to secure confidence. 
Apart from’ this, there is-no vaud 
answer to the objection.of the plaintiff-, 
respondent that she cannot now be: 
called upon to meet a case which was 
not put forward in the Trial Court.’ 
Whether the husband of the first de- 
fendant intended to make a gift of the,’ 
properties to her or took the conveyances: 
in her name so.as to make her only the 
ostensible owner, is largely a question 
of intention The facts relevant for the 
determination of this question of inten- 
tion have not been explored. We cannot 
overlook that there are numerous m- 
stances of cases in the reports where 
urchasee in the name of female members 
ave led to controversies— whether the 
acquisition was for the benefit of the 
lady or of the person who” found the 
money, see Ram Narain v Muhammad 
Hadi (42), Muhammad Mahbub- Al 
Khan v Bharat Indu (15)? Basar Khan 
v. Leakat Hossain (43) and  Nritya- 
moni Daem v. Lakhan Chander Sen 
(22) In .this connection, “it 18 im- 
portant to bear in mind that, as em- 
phasised by Sir George Farwell in Bilas 
Kunwar v. Desraj Ranjit Singh (23), 
the doctrine of advancement in favour of 
wife or child does not apply in India 
[Gopeekrst Gosain v ungapersaud 


ens Ind Cas 700,300 T J 426, 40 W 
(0) 8 O L J. 289 i | 
41) 13 Ind Cas 128,15 O L J 439 | 
42) 901 A 38,26 O 227,3 O W N 113, 7 Sar 

P O J 495, 13 Ind Deo (X s) 749 (P O) — 
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‘Gosain (26)], but the relationship is a ' 
‚circumstance which is taken into consi-, 
deration in India in determining whether 
the transactioneis benam: or not. This’ 
was apparently overlooked in Abdul 
Rahiman v. Marathayar Ammal (44). 
But, the true position was clearly re- 
capitulated by Lord Atkinson in Ker- 
wick v. Kerwick (45), where he observed 
as follows :— : 


"It has been established by the deci 
sions in the cases of Gopeckrist Gosam v 
Gungapersaud Gosain (26) and Moulwwe 
Sa Uzhur Alı v. Bebee Ultaf Fatima 
(16), that owing to the wide-spread and 
persistent practice which prevails amongst 
the natives of India, whether Muham- 
madan or Hindu, for owners of property to 
make grants and transférs of it benam for 
no, obvious reason or apparent purpose, 
without the slightest intention of vesting 
in the donee any beneficial interest in the 
property granted or transferred, as well . 
as the es which these natives have 
adopted and which have been protected 
by Statute, no exception has ever been 
.engrafted on the general law of India 
negativing the presumption of the result- 
ing trust in favour of the person provid- 
ing the purchase money such as haa, by 
the Courts of Chancery in the exercise of 
their equitable junsdiction, been en- 
grated on the corresponding law in 

gland in those cases where a husband 
or father pays the money and the pur- 
chase is taken in the name of a wife or 
child. In such a case there is, under the 
general law in India, no presumption of 
an intended Édvancement as, there 15 in 
England." ; 


We are consequently of opinion that 
the appellants cannot ibly ' succeed 
on the second point, which was not urged 
in the Trial Court and which the plaintiff 
hitherto had no opportunity to con- 
trovert. 


44) 24 Ind Cas 10, LL W. 451 

45) 57 Ind. Cas 834,471. A 275,39 OL J 490 
(2920 AL W. N 738; 20 M. L J. 290, 98 M. L. 
"D 194, 2U. P. L R. (P. G) 153, 13 L. W. 455, 
23, Bom. L. R. 730, 48 O. 280; 10 L, B. R. 335 
C aO M LA 333; 13W. R P. OL 4 B. 
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As regards the third point, there dan 
be no doubt that the Subordinate Judge 
has properly made an order for discovery. 
All the joint properties, which belong to 
the family, must be included in the suit. 
The contesting defendants can gain no 
permanent advantage by the exclusion of 
any ofthe joint properties from this liti- 
gation. It is well-established that al- 
though co-owners cannot enforce a parti’ 
tion of a part only of the common fanda, 
leaving the rest undivided, and although 
the entire property must be meluded in 
the partition, yet if, by mistake, fraud or 
like reason, or, by consent of the co- 
owners acting innocently and fairly, a 
partition of a portion only of their estate 
has been made, whether by order of the 
Oourt or otherwise, there is no reagom 
why the Court should not subsequently 
granta division of the remainder at the 
instance of one or more of the co-owners, 
The substance of the matter is that the 
effect of a decree in a partition suit leaves 
untouched the joint title and possession 
of the parties in the remainder; Jogendra. 
Nath P v. Baldeo Das (4T), Consequen- 
ly, it is to the interest of all partifs 
concerned that all the joint properties 
should be ascertained and included in 
this sut, and any controversy as to whe- 
ther a particular property alleged to be 
joint really possesses that character or 
not, must be determined  befofe the. 
preliminary decree is made, As was 
pointed out in Upendra Nath Banerjee 
v. Umesh Chandra Banerjee (48), Satya 
Kumar Banerjee v. Satya Kirpal Baner- 
jee (49), and Tincowrt Debi v. Suttga 
Doyal Banerji (50), all questions involv- 
ing the title of the parties and their 
right to any rélief within the issues, 
are-judicial in character, and must be 
determined by the Court, such determina- 
tion to be made ordinanly by the 
Oourt and incorporated. in the 'inter- 
locutory decree before any partition .is 
made ordirected From this standpoint, 
the order for discovery made by the 


uf S o9 BOWN 127; 50 Ls," 

(48) 6 Ind. Cas, 346, 12 O. L J, 25, 15-0 fy, 

Ge 3 Ind Cas, 247; 10 O, L J. 503, 
0 C. L, J. 105, ' 
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“Subordinate Judge may be open to the 
criticism that it should have been made 
and carried out before the preliminary 
decree was passed. Such an objection, 
if taken, must be deemed unaubstantial; 
because, as explained in Annapurna 
Debya v. Amiyanath Banerjee (51), the 
Court has ample authority to direct suc- 


| 


. .cesbive trials af different issues and 


even to record interlocutory judgments 
thereon, to be made the basis of the 
final judgment at the conclusion of the 
„trial of the whole case. There is thus 


no reason why we should'not confirm . 


the preliminary decree as made by the 
‘Subordinate Judge, and leave it open 
to him to make asupplemental prelimi- 
nary decree in respect ofsuch additional 
jdint properties as the defendants may 
‘be compelled to “discover on oath ‘in 
'oursuanceof his'order The third point, 
-Tike the first and the second, must con- 
sequently fail. | 


The result is that the decree made by : 


the Subordinate Judge is affirmed and 
“this appeal dismissed with costs. We 
assess the heaping fee at ‘fifteen gold 
mohuras. | 
" The Reteiver now in charge of the estate 
* will continue (until otherwise directed by 
the Subordinate Judge) till the final 
decree for partition has been made 
The question of distribution of money 
. in the hands of the Receiver will be-dealt 
with by the Subordinate Judge. ` 
K. 8. D. Appeal dismissed. , 
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guha by alenee fom office. holder, whether barred , 
—Practice—Unreported judgment of High Court, , 


eahinting of 


Section 21 of the Madras’ Hereditary Village 
Offices Act, must be read with Section 13 of the Act. : 
The j ction of the Civil, Court is taken 
im only 1n thoss cases in which ıt 15 confi 
on thé Revenue Court by section 13 Bee, col 1.] 
. Mavoulu Seetharam Naidu v Dodds Rami Nardu, 
5 Ind Oas 137,33 M 208, 7 M L T 181, 20 M. 
-L J 91, relied on 4 ! 

Alessee from the holder of enfranchiged service! 
„mam lands ts-a mere alienee and is not debarred 
by section 21 of the Madras Hereditary Village. 
Offices Act hom maintaining a sut in the 
.ordmary Civil Courts [bid ] 

Palamalas Pada 1 v Shanmuga Ansari, 17: 

6Ind Deo (N &) 209 €B} 
Achari, 5 

-Cas 477,33 M 488,7M L 198, distinguished 

- The question of junsdiction of Oomts to hy 

-guitas 18 merely mechanical and involves no" 

equities [thd 

Courts should depend upon reported cases for 


The Sie of exhibiting certified copiés of 
Judgments in unreported cases of the High Court! 
eprecable. [ibid] $ 
- Petition, under sections 115 of Act V, 
of 1908 and section 107.0f the Govern-.: 
-ment of India Act, praying the High' 
Court to revise the order of the District’ 
‘Court, Chingleput, dated the 18th Bep- 
"tember 1922, in Miscellaneous Appeal No. |, 
“3 of 1922, preferred . against the order’ 
ofthe Court of the Additional District 
-Munsif, Ohingleput, dated the 10th De 
“cember 1921 in O.S No. 218 of 1919, ' 
©. S. No. 426 of 1919 on the file of the: 
"Oourt of the, District Munsif, Tiruvel- ; 
lore) : : 
Mr: L. A. Govindg Raghava Iyer, for 
the Petitioner. . n e 
Messrs. Rajagopalan ang Rajagopalan, ' 
for ‘the Respondents : 
JUDGMENT.—In Original Suit No. 
426 of 1919 on the file of the Court of' 
the District Mungif of Tiruvellore, plaint- ' 
iffsued for Rs. 210 alleging that he. 
_ held a lease of blacksmith's inam from 
the previous holder which had been 
continued by the present holders, de-, 
fendants Nos. 1 and 2. The other defend- 
‘ants Nos. 3 to 8 denied: that these holders , 
. had title, The District Munsif and, the ' 
District Judge on. appeal have held 
that the jurisdiction ‘vested in “the, 


,.Revenue.Court, and the plamtifi seeks 


to revise the order and judgment of the | 
rong 


) 


pH. 


H 


lector for. a village 


Yeg a INDIAN ( 


fendants Nos. 1 and 2: have any claim to 


‘plaintiff as lessee can recover: the emolu- 
ments‘of thé office Section 21 Act III of 
1895 would seam, therefore, to apply. But : 
it has ‘been settled that section 21 must be 
read with 


emolurhénts on thé ground that He is 


entitled to hold such office. and enjoy ' 


‘such’emoluments, The section 18 clearly' 
confined to the persons claiming in their. 
own rights as'holders On behalf of tha 


“respondents, “ib is urged that if this be 
:80, & holder has only to lease the emolu- 


ments and leave it to the lessee to 


„Bue on-his title-in order.to carry ‘the 


suit away from the jurisdiction of .the 


‘Revenue Courts The short, answer ig, ' 


that’ he can do this if he so -pleases, 


-The question -of jurisdiction ‘1s “merely 


mechanical ‘and involves no, equities. 


‘If a holder wants to sue, the igla- 
ture- has provided the Revenue jurt 
as‘his- forum , if any other person.’ is 


suing it has provided the’ordinary Civil: 
Courts: : 3 
The defence hagexhibited' a certified 


copy of judgment in an unréported case . 


of this Coux. I deprecate the ‘prac- 


“tice. Courts should, depend" upon- re- . 
In this : 


orted cases for. guidance,” 
ibit ithas been ruled ‘that although 


the plaintiff'is not a holder of the 
‘office "and is a mere 


alienee from the 
office'holder the suit is still 


£ t porerned 
by section 21, Act III -of 189 oi ' the 
authority of Palamalai 


Acharv v Supmah Acham (3). In "Pala- , 


malar Padayaehi. v. Shanmuga Ausari 


ND Gas 137, 33M. 208, 7M. L T 181, 20 
| JIT M. 302, 4M: J 99; 6 Ind “Dec. (x s). 


(F B). : g ` Mirża’ 
(3)5 Ind, Cas, 477; 33 M. '488, 7 M.L.T.198: — 593548 O 


In. Veerabadràn . Acharı -y 


Padayachi v, . 
Shanmuga Ausari(2) and Veerabadran 


PLE UA m Tee 
(2) the plaintiff sued ón.the ground that 


,e was the village carpenter and as such 
‘entitled to the lands attached to that 


office. The question for- determination 
was whether the suit was barred by 
Section 3, Regulation VI, of 1831 and a 
Full.Bench found it to’ be go . barred, 
Sutbbah 


Achar (3). the plaintiff sued’ as holders, 


: for the office of carpenter, and. it wag ` 


found that.the office in this.case-was 


‘not one’ covered by the special ` acte. 


No' reported case has been brought : 
to my notice in which. it has been 
Tuled that £ mere alience is, barred’, 
under section 21,. Act II of 1805 and 


' às at present advised I do riot bee how if 


could be soruled. .- .- me, 
I must, therefore, allow this petition;* 
and. reverse the-judgment and- order of 
the “lower, Appellate” Court.’ The’ Dis- 
trict Munsif- of ,Tirnvellore has juris- 
diction, and must proceed . With .the: 
suit. ^" ' EMT MS 
Petitioner will» have coste through. 
out, ZEN : | 
(YN. V... , Petition allowed, “a 
. -MADRAS HIGH COURT... 
. Bmcowp Orvin APeBAL No 947 oF 1921, ` 
ite April 17, 1924. - ons 
-Present'—Mr. J ustice' Philips and ` 
Mr. Justice Madhavan Nair, 
` DEYNANTAKATH DEYNAN 
KUNHATHUMMA-—PLAINTIFF - 
: | | —APPBLLANT Co 27 


^ 


PATINHARAYIL AVULLA’AND OTHERS 
` —DnrBNDANTS 'Nos.2, 3, 4: AND 6 AND , 
.9rH DarmNDANT'S Lacan -REPRESENTATIVE j 

PN a a, ee, 
Morigage—Redemptron~ To, partial ‘equity 
mortgage 


ton—Oroner 
p redemptvon— Right. to redeem, entire 
a, 


rding of rights of Others" ve 
te Ta of'a a equity: of redemption is 
entitled to - redeam ‘the entie mortgage,- subject ' 
to the safeguardmg of th “equal title to redeejfi 
‘of any Othet persón” who hag a tight -64 redemp- 
thon, ye aed ee DT 
Yadali Beg ¥ Tukaram, 67° Ing, : g 
22; (10920) M. -W, N. 369; 38 M.” D. 4 


1 
D 
' 
r 


- 


Me INDIAN CASES, 


DEYNANTHAKATH T. PATINHARAYIL £VULLA, 


95 39M In J 147, 2U P^L R.(P C) 123, 16 
N L R 154, 12 L W 503, 22 Bom. LR 1315, 
47 I A. 207, 250 W N 941 (P O), Huthasanan 
Nambudn y Parameswaram Na 1, 22 M 209; 
8 Ind Dec (N. 8) 149, Mora Joshi v Ramchandra 
Dinkar Josh, lb B 24, 8 Ind Dec. ( a) 17, 
Narayan v Ganpat, $1 B.919, 11 Ind Dec (N s) 
415, o 


It 
Rathna AMudali v Perumal R 17 Ind Cas, 
837, 38 M 310, 12 M L, T 464, (13) MW, 
1168, 23M L J 578, not+follo 


.* Second appeal against the decree of the 


Court of the Bubordinate Judge, 
Tellicherry, in Appeal Suit No, 77of 1918, 
(Appeal Buit No. 594 of 1916, on the file 
of the District Court, North Malabar), 
preferred inst the decree of the Court 
of the incipal District Munsif- 
Badagara, in Original Suit No, 685 of 
1911. 
ub K. Govinda Menon, for the Appel- 
aht. 

Mr. C, V. Ananta Krishna Iyer, for the 
Respondents, 

JUDGMENT.—In this case the 
plaintiff is the owner of one share in 
the equity of redemplion ofthe plaint 
properties which have been mortgaged 
to the second defendant. The Subordinate 
#udgeheld thay the plaintiff was entitled 
ato a dec for redemption of her share 
alone, but, as the plaintiff was not will- 
“ing to take such a déóree, her suit has 
been dismissed, and now in appeal she 
contends that she is entitled to redeem 
the whole of the property on payment 
of the whole of the mortgage amount. 
This is in accordance with the decision in 
Huthasanan Nambudriv, Parameswaram 
Nambudm (1) and also the decision in 
Mora Joshi v. Ramchandra Dinkar Joshi 
p and Narayan v. Ganpat (3) but the 
.tormer decision was expressly dissented 
from ina later one reported as Rathna 
Mudali v. Perumal Reddy (4). Our atten- 
tion has however, been called to a very 
recent ruling of the Privy Council 
reported as Mirza Yadelli Beg v. Tukaram 


(5)in which it is held that, subject to 


23 M. 209, 8 Ind. Deo (N. s) 140. 


15 B. 24, 8 Ind Deo. (x. 8) 17. * 

2) 21 B. 619; 11 Ind. Dec (x. s) 415 
4) 17 Ind Cus 837, $8 M. 310; 13 M. L, T ABA; 

(1913) M W. N. 1188; 23 M I, J. 576. 
nO E Ind Ow 535; 48 C 32; (1990) M W N. 
,28 M. L T. 05, 39 G J 147, 8 U P.L, 
B (PO) 123; 16 N. L.R 164; 12 I. W. 505; 23 
oa le 1815; 47 LA, 207; 25 0, W. N 241 


V 


E > ie 


the safeguarding 
redesm of anyother pewon who had a 
*right of shoe ey the owner of a 
partial equity of redemption is entitled’: 
to redeem the entire morfgage. It follows., 
that ifthe plaintiff'is to be allowed to“ 
redeem the entire mortgage, we must in" 
accordance with the above ruling provide; 


for safeguarding the interests of her’ - 
co-owners. It wonld be quite possible’ - 


for the plaintiff to obtain a decree for: 
redemption and then in collusion with’ 
the mortgages allow that decree to become’ 


barred by non-payment of the mortgage: ; 


amount and, consequently, deprive: her. 
co-owners of their right to redeem We: 
think ‘that in this caseit will be advisable” 
to send the cass down to the lower 
Appellate Court in order to ascertain 
the amount due upon the mortgage, 
including the value of improvements; 
and to pess an order directing . the! 
plaintiff to deposit that amount in Court 
within three months of its ascertainment, 
and directing on such deposit being mada 
a decree for redemption to be passed. 
1f the plaintiff fails to deposit the amount 
her suit wil haveto be dismissed. We, 
therefore, send back the suit to the 
lower Appellate Court for disposal in 
the lightof the above remarks, ` ' 
Ordinarily a mor eo is‘entitled to, 
his .costa; but, as he failed in this 
Court the plaintiff would be entitled to 
her costs so far as this second appeal 
is concerned; but considering the fact 
that the learned Subordinate Judge's 
decision’ was in sfeordance with the 
latest ruling of this urt and was 
arrived at .before the decision of the 
Privy Council was reported as- Mirza 


Yadelli Beg v, Tukaram (5) we think that - 


each party should bear his own costs in 
this second appeal, - ; 


Y.N. Y, 


" 


cem. 


^ 3 -6 4 
of the equal title to ' 


Case sent back, _ 


ES "Yol 82] 
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, RAJAGOPAL CHETTY Uv. BIVAGAMI AMMAL, So E i 


MADRAS HIGH COURT. 
APPRAL AGAINST ORDER No. 458 or 1922, 
April, 11, 1924. 

Present :—Mr. Justice Krishnan and 

Mr. Justice Odgers 1 
RAJAGOPAL OHETTY-—APPRLLANT 


versus ‘ 

SIVAGAMI AMMAL AND ANOTHER— 
" ; RESPONDENTS . i 
i ransfer of Property Act (IV of 1889, s 53— 
Fraud katang AAA Palang whether 
should be creditor at date of altenatron—Con- 
nderatron—Settlament on account of natural love 

and affection N ' 

It 1s not necessary under section 53 of the 
Transfer of Property Act that the creditor ım- 
. Pugning the alienation should have been a credit- 
or at the tıme 'of the alienation Jf a person 
' makes a transfer of his property in view of his 
.; becomn; & debtor or of geiting'a decree passed. 
=. &gainst him in the future, and if the object of 
the transfer 18 shown to have been to defeat the 
claims of his creditors, section 53 will cover the 


case. à 

, From the mere fact that n settlement deed was 
; executed on account of natural love and affection, 

it does not follow that the intention wns not to 

defeat oreditora The question has to be decided 

on. evidence as to circumstances under which the 

transfer was made, : 


,. Appeal against an order ofthe District 
Court, North Arcot, in O. M.P No. 104 
. of 1822 (E. P. No. 19 of 1920—O S.No, 19 


of 1919, on the file of the Court of the ' 


‘Additional Subordinate Judge, 
toor—O B.No 24 of 1919 on 


1 


Chit- 
e file of 


the Court of the Temporary Subordinate . 


Judge, Vellore. ; 
. « Mr. C. V. Ananta Krishna Iyer -for the 
- Appellant. . ee 


e ii vs 
JUDGMENT.—This isa? appeal 
under sections 47 and 96 of the Civil 
Procedure Code in an execution matter. 
. The appellant had obtained a decree for 
: a sum of Rs. 4,000 and odd against the 
second, respondent his father and ım 


execution: of that decree had attached : 


certain items'of properties. Now these 


items had‘been transferred by the father. 


to his second wife, after the suit had 


been brought but before attachment, by ' 
The document is ' 


a deed of settlement. 
"not on the record but we understand that 
, there is such adeed of. settlement. The 


plaintiff thereupon inpugned the docu- ~ 


' creditors, particularly: of himself! The" 


learned Judge disposed of the matter 
without taking any evidence as to the 
circumstances under which the settlement 
was executed to see whether it was not 
a case of fraudulent conveyance He 
starts by observing that the plaintiff 
cannot be regarded as one of his father’s 
creditors at the'time when the settlement 
was executed as he had not’ obtained his 
decree yet, the suit being only one on 
- account. It is not, however, necessary 
under gection 53 of the Transfer of Pro- 
^, perty Act that the creditor impugning 
the alienation should have been a credit- 
< or at the time of the alienation. Ifa 
person makes a transfer of his ‘property 
in view of his becoming ‘a debtor or of 


getting a decree passed against himinthe * ay 


furture, and if the object of the transfer 
‘is shown to have been to defeat the claims 
of his creditors, section 53: will cover 
the caso The District Judge also says 
» that the settlement deed was not execut- 


ed gratuitously but $n account of natural “ 
love and affection. That may be so but' 
_ it doesnot necessarily follow that the, 


intention was not to defeat the creditors ; 


a man may merely make a transfér to his * 


` wife or a near relation of his to-defeat 
creditors. The question has to be decjd- 
. ed on evidence a8 to the circumstances 
under which the transfer was made, In 
this case the fatliàr is said to have trans- 
' ferred all his properties ‘to his second 
wife, afterthe son had brought his suitfor 
an account and for the delivery of his 
share of the family properties.. The 
transfer seems prima facte to be fraudu- 
lent but the question must be decided by 
the Court after taking evidence. We set 
aside the order of the District Judge and 
remand ‘the case to the lower Court for 
disposal in the light of the observations 
above made. Costa will abide and follow 
the result, 3 


i 
Y. N. V, 4 A Case remanded, 


ment as one fraudulently executed with ' 


,& view to defeat and delay the. claims of .' 


$0 


l 


r 


^ 
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MITBA SEN SINGH V, JANKI KUAR. 
PRIVMYOOUNGCIL. 
‘APPRAL FROM THR'OUDH J UDIGLAL'OommIS- 
“ATONER'B' Court x 
“July 1,1924, 

"Present —Lord'Skaw, Lord" Phillimore, 
Bir John Edge and‘Mr Ameer Ali , 
“MITRA SEN SINGH AND 'OTHERS— , 

' APPHÉEANTS 
VETUS 
Musammat JANKI KUAR AN 
' OTHRRS—-RESPONDENTS. 
Ewmdsnee ‘Act (I of 18 x s 2115-Mutation— 


- Acceptance 'o Tent— E stop, 

“The mere mútation' ‘ot ‘name “of a ‘person 
“in place’ of that af 'a"docesbed! under:proprietor: n 
'1espaot ‘of dbrtain. land, followed’ by acceptance of 

rent from/him ‘bythe proprietor, without -any 
inqury-as to his title, does not ‘operate, as an 
* ésipppel s t the’ propribtor’ [p 048; bol’ 1 
e law of RE “compendroubly "set! 
*'in'Beetión. 115, Evidente "Act, under “which : 16 15 


‘necessary’ that ' the: parsan "sought- to be esto ped 
should have ratenbidaAliy catised or « porinis the 


‘Other party to’ believe a tartain phin, i 15 pe true 
angi to hob orem tHat bellat" fr? 947," ak 2], 
wee from ihe decree Lof -the Court 
e ‘Judicial Oommissioner, Oudh, 
‘died the ‘10th “March - 1919, "(Pandit 
!Kanha? à Lal, A4J. O., "andsMr. Daniels, 
ZW. J. O), reported “as"64/Ind. 'Cas.901, 
reversing’ that of'the Subordinate | Judge, 
"Fyazdb ad, dated the 25th' Aptils1916. 
De .GruythirzK! GtexidRdskes, 
die AD 
“Yor de A ]arits. 
"Mr 5! e, for’ the Respontients, 


JUDGMENT. 
‘Lord Shaw.—This ris -an Ha 
from: a:decree, “dated ‘the 10th < teh, 
“1919, ‘of the Court * ‘of ‘the "Judieial 


Commissioner: of Gudh, ‘whith reveróed ` 


‘the’ decree, dated ‘the „25th April,., 1916, 
óf the Suboidinated: ndge of "Fyzabad. 

‘The appellants "are'the : plaintiffs in'a 
suit “fort: possession ‘of: certain 1 villages. 
“They "álgoclaémed meane profite, a.elaim 
"whieh"was ‘rightly “disallowed vand of 
“which no!more noed ' 
remains is the suit for possession. itself. 
Both^the Courts before whom! the-suit 
came in India held that the’ plaintiffs’ 
title to the villages was proved. Their 
Lordships are in entire agreement with 
that conclusion. 

The Trial Judge decreed the suit for 
e possession. The Appellate Court .dis- 
missed it on the ground that the 


, appellants were estopped from denying 


bb cuis 


rth, and \transferdble. 


Sd 


‘be: said. “What 


i 


' "al “labia ofthe iret respoiident o told’ 


‘the ‘villages ‘for’ ‘life «ds "an mider- 
proprietor without power ‘of enakan, 
the ‘only ‘question 'in „the + appel 
whether ‘the iappéllants’ guit fails Ds 
reasontuflthis t&llegel estoppél. In the 
opinion of the “Board it does not so: 
fail andthe appëllarts.aremot estopped 
The villages tate "1n the Fyzabad 
‘District «and \were'the sabsolute property 
“vfsone 'Dhup ‘Narain °Smgh *Herwas 
ihe ‘owner bf the, taluk, whith: embraced 
‘them. ‘On his death 'his «wife, iRajau' 


-AKunr,:clüimed sto ‘be "un ppossession . "of 


"these: Villages ^as ipukitadar. .Hod'&he. 
"been. sœ: he “would have! been an undar- 
‘proprietor ` witha right -bdthiheritable™ 
"Jn May, 31878, xthis; 
*guéstión" Having *been "raised: iin “Court, 7 
‘was séttled' By, a-compromnise, cand nituris” 
‘to the-'terms ‘of ‘that compromise .lihet ' 
u both’ parties: irefer, 'i'These'terms:'ure, ag, 
‘folldwe > — 

“In te "028e.;nóted . above I, uthe 
plaintif, -have elaimeéd:an nmnder pro- 
prietary right in 10° bzeipas '?ehare nin 
village Mendhi Salimpur. We,: the 
‘patties, have ' C er ‘that! 
Ja village Mendhi Salmpur I the plaint- 
riff, “shall -réwiain “in «possession: of the 
4 ‘defendant's - ‘sare tas «urdertprophiétor ` 


.-1düring-ty'ilife-tine withont:' He puwer - 


of transterftend såle; tthat-'aften my^((the- 
P latatiffs : death} thenwife offBabul Kalka : 
akhsh Singh, my son, *shallalsoventer'’, 
+ into » ptssession Wwithotts! ‘the power. of- 
alienation and ‘Sale’ and «gmy «dther’ 
person shall.have nothing to do with it; 
that I shall “continue tor payctha* Gexern-^ 
: ment land. revenüe! andi 15 per centi the 
a profits to the Talukdar defendant.” "7" - 
CRajausKmuar.ihad possession. of the - 
villages ander ° the: ggreement, Of: SMay, 
1878, -lall*hér death jin. 2901, whenher | 
Tights . of --course came tto an wend. 
,-Musammat Sunder .Kuar; dev wifeno£ - 
~Kalke--Bakhsh Singh jtnder'thetermsyof :. 
\the jagreemient, of, compromise -thereafter . 
possessed < ther villages,‘ but. wher! riBhta: | 
"bonsbd;wikh. her^déa&hn^k005, | 
As: thé Judicial -Eommissioner a pxo- 
perlycdigeryves: inshis judgment “K i 
akbbhopingh-issiot shown. to.haveuhad ,. 
rany, other wifef thentaliya, 4 Sera ; 
„rights ~ credited.’ e T ROTOR: 


. UN 


(gren LL OAN OASES Ts DUE 
e MITRA SBN SINGH f. JANKI KUAER. - . EE 2 
therefore, came to an end on the expiry, dati rights.and the present suit has been 

‘of the’ above life éstttes; and the’ pro- ' Brought! 9-04! etn s E 


‘Tights, subsequently revettád to'the-heir Judicial-'‘Commissroner! it is Hiffidult’ to. 
dorin interest “of the grantee "undérBtand how thé" doctrine SPestoppel 
‘then™in® ékisténce:’‘ As Kalka Baükhbh "àbpliés tô a'ta3e of this‘charicter.”! There 


and interest in the property" "in dispute which would imus. Such an & plication? 
1o, t r Wards . he’ ) di mpe e 
“vested. interest. he Hibld'ià the reversión forth in seotion S115 ‘of thé Indian’ 


asecond wife'and there is no déubf of tion? set or Gmiskidh!‘ihtentionally Caused 
the ‘fact ihsiBhe remained in posábssion “òr ‘permitted &hother persón to“believe a: 
for" & period of "abo 


nor had she uhder the compromise agree- ‘THat point Tiight"be-quite güffieieni" ‘to’ 
ment, which “Was the dlé' Basis Of title -dispose"of thè Gate ^ NE" Nett 
whatsoever to pobsëssion of the'villágés. sicher gots só far:as to declare! that: what < 
Very possibly srifat happened was simply ~“HaS*happene is, “tai tathouit'to à waiver: 
-tliat the'Collectór.and 't 


thah she, another wife’ of Kaka” Bakhsh hàs this -been! comitiitted to ‘Feeoghition- = 


Two officials are.examiied (ore "i frans- ‘thë compromite / ; ‘had Been the” 
lapor and’ petition Writer iti thé ‘Civil ‘wife’ óf Kalka: Dákhsh- Singli "when 


"thé gillddars Ahe"othér the "rilddar and ‘Lordships “ail “to ‘understand how*iho ^ 


th 
ito" whom the ipts Wero“ ikal “or up of Uy ‘such right THe yehe bt 
engine the ag kk il aS ded iio appears to bo fobided 
pt) xdi. ter Pate UNUM sit ply upih th | transabtion of taking: ~ 
7 #TheOourt of-Watds, howayèr, had dis- "rebt'eadh put! the taking of a-tént ^ 


govered the mistake which has been ilade éach yéar ay, and “ds ‘thé’ Cofirts' have 
And, the kam v BNE TiS í 0, DAT, Dy est ) 
Thad"no title aehabsgexerto ithe’ duit - v Cotirt “of “Wardg “tram "any', liim. Mor. i 
. MN DSL est pix LT 3 pad eeeh qup h 


gag . 
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ee RAJARATHNA NAIDU v. RAMAOHANDRA NAIDU. ' . m 


mesne profits during the particular year* a long term was “attempted to be 


or years for which such rent was received, 

It estopped the Court of' Wards from 

maintaning that tho lady possessed the 

property with a hability to account or 

possess on any other or further terms 

than on payment of the rent made and 
e taken. 

But there estoppel stops and it can 
never be reared up into the creation 
ofa pukhtadari right of a proprietary, 
heritable, and transferable character, 
nor can it ever create a right of posses- 
sion ofthe property for life under the 
same terms as some other person had 

reviously possessed it upon. Such 

undationsof title are unknown and 
they can never be created in such a 
manner, 

At their Lordships’ Bar Mr. Dube in- 
geniously argued that there were, how- 
. ever, other circumstances which might 

. be founded upon fer the purpose of 

producing such rights either of perma- 

nent ownership or possession for life. 
siyen were suah a thing legally possible, 
. it need oply be remarked that in cases of 
estoppel the onus of establishing the facts 
and circumstances from which estoppel 
„arises rests upon the person pleading 
_ it, No facts and circumstances whatso- 
ever, apart from the occupation, appear 
to the Board to have been established 
in this case, Their Lordships must de- 
cline to accept statements made in an- 
other suit (one which was dismissed) 
. on the subject of the payment of mort- 
. gages resting upon properties. It is 
nowhere established that this lady ever 
disbursed any payments of the kind, 
.andithas to be remarked, in conclusion 
that she herself, who knew all the facts 
and the circumstances of the situation, 

did not give evidence in the case, On 

* examination accordingly the case for 


estoppel seems to be ill-founded in law, . 


. - and if it were well-founded in law seems 
to be quite unsubstantiated 1n fact. 

The decision in the case of President 

and Governors of Magdalen Hospital v. 

“Knotts (1) which was referred to in discus- 

gion, afforded no help to the respondents 

because,as observed by Lord Selborne, 


879) 4 A. C, 48 L. J, Oh. 679; 40 L. T. 
- aed ef S. bai, TREE 


granted by a charitahle corporation at 
a peppercorn rent. any rent -had 
reserved 


from year to year would have been creat- 
ed, and the Statute of Limitations could 
not have run.” 


Their Lordships will humbly advise ` 


His Majesty that the appeal should be 
allowed and the decree of the Trial Judge 


be restored with cost since that date in, 


the Courts below, and with the costs of, 


this appeal. 
N H. . Appeal allowed. ' 
Solicitors for the Appellants.—Messrs. 
Watkins and Hunter. 


Solicitors for the Respondente.—Messrs. 


Barrow, Rogers and Neville. 
: | 
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MADRAS HIGH COURT. 
APPHAL AGAINST ORDER No, 436 or 1922. 
July 10, 1994. 
Present:[—Mr. Justice Wallace and 
Mr. Justice Jackson. ‘ 
RAJARATHNA NATIDU—APPELLANT , 


versus 
, RAMAOHANDRA NAIDU AND OTHERS— 


` RESPONDENTS. ] 
ver Procedur Code Act V of 1908), O XXT, 
r 16, Proviso 2—Decree or payment of money— 
Mortgage-deeree for sale 7 4 ih 
The seeond. Biprien to r. 18 of O XXI, Oivil 
Procedure e, does not apply to a mortgage- 
decree for sale which in essence is not a deérée 


Jor ea of money 
Singh v Manager Bhabatpura Estate, 
12 Ind Cas 70,14 O L J 6038 atp 042, 16 C. 
W N 132, Lalla Bhdgun Pershad v. Halloway, 
110 393, 5 Ind. Dec. m 8) 1021, Jagabandhu 
Pal v Haladhar Pol, 41 Ind. Cas 269, 27 O. L. 
J 110, relied on r 
Vardhinathasamy Iyer v Somasundram Pillai, 
28 M 473, 15M L J 128, B 
Nidamartht Krishnamurthi, 32 Ind Cas, 40 
M 906, 3L W. 186, 19 M L T. 194; (1916) 1M. 
W N 133, 8 zy r v. Sellammal, 72 
Ind Cas 861, 43M L J. 761; 16 L W 758; 31 
M L T. 463, (1922) A. L R (M) 510, distih- 
guished, i 


Appeal against an order of the Dis- 
trict Court, Ohinglepa 
of 1920 in O, B. No. $2 of 1916. 


and received, however ' 
small, the legal relation of a tenancy ' 


ana Ramayya v. ^ 


t, in E. P. No, 51 


758, 31 M. L, T. 463, (1022) A. I. R. (M) 510, 


Vol. 83] a 


SABDI BEPARI 4. BUDHAT. 4 


; m S. E. Sankara Iyer, tor the Appel- 
elan 
Mr. T. R. Ramachareda Iyer, for the 
Respondents. 
Eri UDGMENT.—The question for, ax 
cision is wheth€r the second proviso to 
0. XXI, r. 16 of the Code of Civil Proce- 
dure applies to a mortgage decree for sale. 
It applies in terms only to a deoree "for 
the payment of 'money " The phrase in 
the old, section 232 was “a decree for 
money.’ 
emphasis is to be laid on the word "pay- 


INDIAN OASES. | 6 70 


949 


? 


but tos the sale b iuc: We are of 


‘opinion that the order appealed against 


The alteration indicates that , 


ment" and that unless the decree directs - 


payment of money, the Rule will not 
apply This is the view taken in the 
judgment of the Calcutta High Court in 
Laldhart Singh v Manager "Bhaboipura 
Estate (1. The OCuleuttà High Court 
has consistently held the view that 
this proviso will. not apply to mort- 
gage decrees for sale fide the above 
ruling and also Lalla Bhagun Pershad v. 
Halloway e 
Hone Pal (3)]. 
ppellant relies on three cases of 
Aart. Two of these, Vaidhianatha- 
ate Iyer v. Somasundram Pillar (4) 
and Bayyana Hamayya v. Nidamarthi 
Krishnamurthi (5) are not of much assist- 
ance as they do not deal with the langu- 
age of O.,XXI, r 16 or the corespond- 
ing section under the old Civil Pro- 
ure Code. In Sadagopa Atyengar v. 
Sellammal (6) language somewhat favour- 


: able to appellant's contention has been 


used, but even in that case it is clear that 
the decree was a “decree for the payment 
of money,” althofigh in the case of the 
first defendgnt, the decree directed the 
money to ben paid ‘out of his family pro- 
perty None of these cases affects the 
‘general principle laid down in the Oal- 
cutta cases, and inherent, in our opinion 
in the Rule itself, that the proviso does not 
apply to decrees which are in essence de- 
crees, not for the payment of money 


ELT Oas 70, 140 L J 030 atp 642; 16 


) 11 O 393, 5 Ind. Deo (x s 1021. 
3) 41 Ind Qas 269, 270 L J. 110. 
) BM an 15M L J 126 
| $3 Ind Gas 95%, 40 M 296, 31, W. 186, 19 
aT 124, (1916) 1M. W N 133 
8) 7? Ind Cas 861, 43M L J 761, 16 L. W- 


and Jagabandhu Pal v.: 


is correct and we dismiss this appeal 
with costa. $ 
Y. N. Y. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREH 
No. 630 or 1922 
June 10, 1924 
Present.—Mr Justice Chakravarti. 
Sheikh SABDI BEPARI AND OTHERB— 
DarENDANTS Nos 1 Tro 3—APPELLANTS 
versus 
“Sheikh BUDHAI—PLAINTIFF AND 


Duranpants Nos. 4 AND 5—Responpents. 
Pleadings—Second appsal—Admisnbuuy or 


relevancy of evidence, 10n of—Construction o 
document—Namse given parties, effect of —Amal- 
dani lease—. ation 


The question whether a document is admissible 
or not for want of registration or irrelevancy, 
ae us qu of the cass [p 951, 
col 1 i 


Ramkwhan Das v Babu Madho Das, 19 A 76, * 


231 A 108; 7 Sar P C: 2, 73, Ind. Dec (xes) 
50, referred to 

The mere name of a document dseidea nothirfg. 
It is really what the document purports to do thgt 
is of importance and the uestion must be doter- 
mined on that basis pid 

An amaldari lease which contains all the 
essential terms of a lease requires 1 tation 
and 18 not admissible ın evidencs without regis- 
tration The real test 18 whether the pe 
purports to be a lease or an agreement.to lease or. 

If it does not amount to & lease, 16 does not 
ons registration [p 951, col 2] 

Appeal against the decrée of the Sub- 
ordinate Judge, Fourth Court, Dacca, 
dated the 24th September 1921, reversing 
that of the Registrar Munsif, Munshiganj, 
dated the 3lst July 1920. 

Babus Pyari Mohan Chatterjee; Hara- 
dhan Chatterjee, for the Appellants 

Babu Troakhya Nath Ghosh, for the 
Respondents 

JUDGMENT.—This is an “appeal 
by defendants Nos, 1 to 3 and arises 
out ofa suit brought by'the plaintiff for 


a declaration that certain lands apper-, 


tain to his ‘jote from which he was 
wrongfully dispossessed by the defend- 
ants. The plaintif further Mis ties 


PN 
550- 
+9, SUBDI BEPARI v, BUDHA. 


he was already h tenant dudes thé laàd-. 
lords .of the land of dag-No.'11 andsthat 
the landlords during the Record of Rights 
included +a. portion of his i within 
dag No. 1 of the Record of Rights which 
was recorded as khas puttt. ‘he plamt- 
iff. further alleged that although he 
had an existing tenancy iight to a por- 
tion of the lands now in dispute he was 
obliged in order to avoid a ‘dispute with 
the, landlords to také afresh’ séttlament 
from -the landlords.and-that an amaldart 
"s granted “by the landlórds in 1392 
The -defence of defendant No.. 1 was 
* thateall. these lands fórméd. part of tha 
zemindar's khas patit recorded in dag No. 1 
and that he took settlement from the 
lepdlords in 1324,'and that; therefore, the 
lands ,appertdined to the jote settled witli 
him. y the landlords s 
“It. Appéats,, that there was $. local in-, 
vestigation by which the, Cominissictier 
in:.his,map. indicated. the situation of 
16 ‘different dags and their extent. The 
report of the Commissioner, however, was, 
efppnd ,by.the lower _ Appellate. Court, as 
nom helpful. in the matter and that Court 
ided the, case really ie ony 
Bs Srericé tothe, Oginmiseios MB 
“The Court of, fist. instan fel E 
the pni Du not 4, tenant. with re 
ference tò the lands now ,in dispute and 
tee the didlari prodiyce by, the 
plait | was, forgery and in, the view, it 
dismissed. the suit, On appeal, by. the, 
pi&mtiff-thà lower , Appellate | Court has 
rev Ua that gign, and given’ decree 
plat i as Trà ed for 


a ee mus Qniess t the, FUN of 
thé loger : ende Court i is, to Say the 
least of it, very. junagtisiactoty |, As ‘the 


oe stands 4 local inv tigdtion, 18 
Ts ‘the See | srtain- 


me ae dispute between. ne parties, at 
&hy rate; for ascertaining Joy much of 
nes im. „now in dispute was really a 
6 ote claimed 1 by: the plaintrff 

with, of ae po to, dag No 11 ih respect 
at. which he . was’ already T tenent 
«under the ‘landlords 
' date Court, renlly., rested his, judgment 
on tthe, finding, so fat as I understand’ 
as ‘on the basis of the am TL produe- 
ed by the plaintiff. As Ihave already 


'y Amzad Alt 


The lower Anpel- ` 


ria is ty z " E tiii 


stated" the Firat Gout ease this dodge. x 
ment to. be. not. genuine., The” lower 
Appellate Court merely contend itself, 
by saying. - “There: is: Dee dwWhy 
these should; be’ suspected,” With. res 
ferencé to.the question 48 to- whether 
the. amáldari ` was: really å: “genuine: 
document or.not-énd dlsó ,88 to.whetber 
jl was. ;ahti-dátéd with la view; to Leg bz 
lMsh the. plaintiff's claim which, did not 
exist before the learnéd : Subordinate 
Judge refused .to gó into the question 
on ^hé ground that, no question of bmi 
tation did arise in the present case. y The 
lower. Appellate . Court recorded the’ 
following ‘finding’ “There ig absolutely 
no reagan why. they. would, bé even sus- 
pected so. . Aa the plaintiffs have: “proved 
their alleged settlement they are‘entitled 
to get declaration, of their, eo 
titles in terms of: thé amald 

though the léartéd 'Bübordindto. E 
found atthe beginning of his judgment; 
that the Commissioners report was not’ 
satisfactory he based his decree, upon 
the demarcation . müde by' the Commis- 
dioner.” 

As T have already | stated. the asinan 
have appealed . and thé leáried,; Vi akil; 
who. appéars for tHem,, has, cóntende 
that apa lower Appellate Conrt base 
hie judgrilent with referente to: 3 
iffs.title solely, On. the amaldart: the 
plaintiff's’ case is not miaintalhable,as'the, 
amoldari is not. admisdiblé in evidento, 
without registration: .The ledheg., Vakil, 
fürt e contentis that tha. ueétion af 
possession was material for. the, deles mi- 
netich of the question as,to, whether thé 
amêldari ag really a genuine document 3 
or not and that thé lower „Appellate 
Court has committed an’ errér id refus- 
ing’ to‘try thet question.’ In support of 

e contention. that the document: was 
not admissible in evidence the. learned 
Wakil for the appellanta has reljed upon 
the Full Bench cage of Syed Sudar, Reza 

(1) and abs upon the cabe 
of Blah v. inum (3) ., Ihe léarned 
Vakilfor the respondents haa’ contend, K 
that the question ag to whether 


gta KN po E & n WoL! (E 


131, 3 Ind De 
M LES PS S 10, 1,5, 195 18 0, W^ 


“1 Yok 82] 
^ ' BUBDI BEPARI Y, BUDHA, ^: |. 
. Gmaldtun was admissible: in. evidence on 


“ noti was- noti raisedrin thesGourt.ofifirst: 


instance andi was not rmaddt befêre the’. 
lower" Appellate Court, -tHerefdres. it' can 
not’ be raised here; 3 
that! objection.’ the learned. Vakil for the. 
appellants: rélied: upon the judgment: of 
the: Judicial Gommittee"in the’ case of. 
Ram: Kusheni Das: v: .Babur Mado Das- 
(3): Iv appears’ to me thntithe- question 
whether the amaldariiissinadtnasible in. 
evidence for want ofiregistration isteques- 
tion-which" ean be rüised'even.ifiit' were 
not: raised: in-the‘OourtofA’ppeal*below, 
It has -been: pointed-out that as» a matter 


of factithe dostimentb: was: objected-to in. 


the First Court’ amd/it was not necessary 


for the: First Court’ to. discuss: the: ad-- 
missibility of" the document for the simple. 


reason that that: Qourt founds the docu- 


ment. to’ be noti genuine, It -is quite’ 


clear thai the question:was not discussed 


|. By the: lower, Appellate Court. But the-- 


question when- raised: here, T think, 

' Inubt be decided; because the whole of 
- the plaintiff's case depends as tried'by 
the lower. Appellate. Court upon, the 
antdldari pro l 
Qut by the Judicial Committee in the case 
of Ram Kishen Dane, Babu Madho Das 
e and by & number of decisions: of this 

- Üourt when a question is raised whether 
a document is admissible or not oh the 
ground: of want of reinstratiom: or on 
the ground. thatthe document is. irre-: 
levànt it, canbe raised'at' any atage oÈ 
tlic: case. -It is; such. objections as can. 
only be remedied. if. taken. at the earli- 
est stage. that are not allowed: to be 
raised at a-laterestage. - Phe question, 
therefore, arises whether this amaldari 


is ,admissible in evidence or. net without - 
registration. Mere name of& document: 


decides.nothing. Jt is really what the 
ddcument purports to do that is of impert- 
&ücs gnd the question must be- deter- 
mined: on that basis. : The learnad Vakil 
for the respondents relies upon the.cases 
of Lukhan Chandra, Mondal'v Takim 
Dhali (4), and: Dwarkanath’'v. Ladu Sik- 
.dar (8) in- support of she contention that: 

(3/104. 7083 P A 10877 St P! O JL 73, P 
Ind Dac (x:8)50, : 5? Fon CN. qm debi 

Q] 82 Tid Cas’ 357, 32 O L J: 90, 233 0. WIN 
1033, (1934 A I.R (O) 553. : 
(333 O 502 


neil GASES: 707 


Wath reference to - 


nced by him: As pointed * 


to ay 


E 

In 
this amaldar? is; & document which falla , 
within. the olaseafidoeumenta:disaussed^ 
im the-two. cases cited by him. The real 
tèst: 18 whether this- document. really 
purport& to: be .& mere license: to, take 
possession, on im other words. whether 
iblis a.deeument which, purports‘to “be 
a lease'or an: agreement to lease or not. 
df. the document'really does not amount 


“to, or lease them under. the authorities 


relied.upem by the learned — Vakil^ for 
the. respondents. it, does. not. require 
registration, "E had the document’ read. 
tome and I have myself carefully, con? 
sidered its'berín$" It appears: te-me that 
it. was. really:a lease in’ all its essentials: 
It contains” recital, ofan! application. for 
æ lease by. tha’plaintiff Ib contains;the 
boundáxies-of|the land: to he, demased; 
I5 further: recites that the landlord. 
grants. the. plaintidfe the- right to enjoy 
the. land. as-a. tenant.on:payment of the 
usual rent payable for such: lands. ‘Tt 
is difflenlt: to ses if it. is not a lease 
what is wanting there to make it a-lense, 
T, therefore, hold that this is a.document. 
which requires: registration and is not 


admissible inevidence: without. registra: , 


‘tion. i 
; i 
"Bütitis necessary that the-lowbr'Ap- 
pellate Courtishould.tryanothen question: 
wHich-arises‘if thé ‘amnidare ig excluded, 
It is quite: clear from. the plaint. that 
the plaintiff's case was that a part.if got 
the whola of the land now. in dispute , 
formed: part off ins old’ jote andi that hê. 
was. compelled:by the landlords: to take 
a fresh settlement as he was unwilling 
to quarrel with: hislandlord. The judg- 
ment. of the lower Appellate Court lends 
some support to this view when the lower 
Appellate Court says: “It 1s alleged that 
the landlords said ‘that. the northern 
portions of fhe plots did not appertain 
to the plaintiffs jamas and'forced: them 
to. take settlements: from them of such 
portions and they accordingly took settle- 


_ments -of such. postions: ‘togethen with 
| portion‘of settlement dag No' 1. adjoining 


such portions.to: the: north” Therefore 
it. has been contended by the learned” 
Vakil for the respondents that there was 


an existing joie. as to whith there wis ,* 


no dispute and if. the land mow''in + 
dispute was n part of that jote belonging ta 


952" 


the plaintiff or a settlement was already 
made with the plaintiff before any settle- 


ment with the defendants on receipt, 


of nazar and on receipt of rent from 
the plaintuf the plamtiffiwill be entitled 
to rely upon these 'two questions in 
support of his claim although the 
amaidari might be excluded from the 
evidence in this case. I think this con- 
tention of the learned Vakil for the 
respondent is of considerable force. I 
think the case cannot be finally deter- 
mined withont a determination of these 
questions, ' 

The result, therefore, is that the decree 
of the lower Appellate Court should be 
set aside and the case must go back 
to the lower Appellate Court and that 
Court should determine the questions 


* whether the land in suit or any part of 


-it formed part of the existing jote of 
ihe plaintiff or whether there was any 
completed tenancy of the plaintiff creat- 
ed by the receipt, of rent by the land- 

' lords for the disputed area before the 
amaldari was granted 

I may pomt out thatif the lower 

» Appellate Cout, when the case goes back 
to that Court, finds that the Commis- 
Sioner'f report is mot satisfactory that’ 
Court would have the right to directa 
fresh enquiry for the proper deteimi- 
nation of the situation of the different 

and the claim of the plamtuf 


` with reference to his existing tenancy 


in any portion of the lands in guit. 
The costs of this appeal will abide 


the result 
M M, B. Appeal allowed 
Case remanded. 


MADRAS HIGH COURT, 
SECOND Orvin, APPRAL No 1469 or 1991. . 
July 7, 1924. 
Present :—M1. Justice Devadoss. 
TUMMALAPALLI ANJANEYULU 
—PLAINTIFF—APPELLANT 


versus 

PEDASANGANTI CHINNA SUBBIAH 

. AND ANOTRBRR—DRFRNDANTS NOS, 3 AND 4— 
. 7 RESPONDENTS, 

Guardian and minor —Debt due from Hindu 


“INDIAN OASES. 
TUMMALAPALLI ANJANBYULU V. PRDASANGANTI CHINNA SÜBBIAH. 


father to minor —Pro-hoté by sons-—Suii by " guar- 
dum on debt—Decree agatnst father—Dismissal 
agatnst dakik to ah pro-note, whether 
gross negligence—Liater surt 
first suat, whether matntamable . 
Whee a suit 18 brought by the guardian ofa . 
minor agamst a Hindu father and his sons based 
upon their ordinary lability under the Hindu 
Law, in respect of a debt borrowed by 
father for an alleged necessity, purposely with- 
holdmg a pro-note executed by the sons ın favour 


‘of the minor plaintaff undertaking to share their 


labihty, with a view to get a decree against all 
ihe memUeis of the joint Hindu family, and the 
suit 18 decreed only agamst the father, the minor 
cannot on attammg majonty re-open the case 
agninat the sons on tho bnsis of pro-note on the . 

nnd that the guardian in the previous suit 
fad been guilty of gross nogligence in keeping 
back the pio-note [p 053 col 19 

Gottepatt Subbanna v tepati Narasamma, 20 
Ind Cas 16,27 M L J 180, distinguished 


Second appeal against the. decree of 
the Courtof the Bubordinate Judge at 
Masulipatam, in Appeal No 1 of 1921, 
pue against the decree of the Court 
0 a 


Additional . District Munsif, 


"Tanuku, in O.-8 No. 31 of 1918 (0. S. 


No, 151 of 1914 on the file of the 
Principal District ^ Munsifs Court, 
Tanuku.) 
Mr. G. Lakshmanna, tor the Appellant. - 
Mr Ch. Raghava Rao, for the Re 
Bpondents. , 


JUDGMENT.—The only point urged 


in this second, appeal is that the guardian 


of the plaintiff was guilty of gross 
negligence and that he is, therefore, en- 
titled to re-open the case decided against 
him | The plaintiffs guardian sued the 
father and his four so&s for a debt due 
according to her allegation by the whole 
family, The debt was ostensibly bor- 
rowed for the expenses of the marriage 
of the 4th defendant, one of the sons 
of the first defendant in the previous. 
suit, she got a decree against the father, 
the first defendant, and, the suit was 
dismissed against the sons. The plaintiff 
now wants to re-open the case and get 
a decree against the defendants Nos. 3 
and 4 on the ground that they execut- 
ed Exhibit A under which they under- 
took to share the hability Exhibit A ` 
was not produced in the previous suit, _ 
Mr. Lakshmanna strongly relies upon 


opa tes 


the ' 


Yol: 89] . 
PRASANNA“DBR v. AOHHIRUDDIN MAHAMAD, 


this fact and contends: that the omission 
to produce Exhibit A in the previous 
suit, amounts to gross negligence. But' 


it must' be remembered that the pre-. 


vious suit we based upon the ordinary 
Hindu Law hability under which the 
father and sons are liable for a debt 
borrowed - for a - purpose such as the 


expenses of marriage of ‘one of the ' 
‘sons. This omission to produce Exhibit 


A in his previous suit cannot be oon- 
sidered to be gross negligence, The 
learned Subordinate Judge has consider- 


.ed the matter and he is of opinion 


that the document was kept back pur- 
posely in order to 
all the defendants, t. e. the father and 
sons. In- the face of that finding, 
it is impossible to contend that the 
plaintiffs guardian was guilty of gross^ 


meg igenos Mr Lakshmanna'very strong- 


y relies upon the case reported in 
ottepatw Subbanna v. Gottepati Nara- 
samma (1).' There the father set up a: 
right. by’ adoption, while he could very 
well have set .up a title under a Will: 
The father evidently in order to get 
the whole property set up the case of 
adoption, which wes false to his know- 
ledge and the finding in that case was 
that the father was aware of the exist- 
ence of the Will under Which the 
son would be entitled to half the 
property. The learned Judges held that 
the father was guilty of gross negligence 
inasmuch as he set up a false case to 
his. knowledge and did not set up a 
case which was true to his knowledge, 
In Chunduru * Ponnayyah v. Rajam 
Viranna (2) it was ‘held that a decree 
could be set aside forethe fraud or 
collusion of the guardian ad litem in not 
defending the suit on- behalf of the 
minor. he facts are different here. 
The guardian claimed a decree against 
five persons whereas she could have been 
satisfied with only a ‘decree &gainat 
defendants Nos. 3 and 4, It cannot be 
said in the circumstances that she was 
guilty of gross negligence which would 


(9 00 Ind Cas 10,27 M. L J. 486 


70 Ind, Oas ‘808, 45 M 425, I5 L W 427, 
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GP jam, 
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get a decree against ' 


Ap 
: Subordinate « Judge,. 


. ' 95g" 


entitle EEN ta have - the case 
re-opened, 
< The second, appeal. is dierbisecd ‘with 


costa. 


Y. NIV, 
N.H... 


Appeal dismissed, 


ra 


i 
CALCUTTA HIGH’ COURT. 
APPEALS FROM APPELLATE DBORBES " 
Nos. 2562 AND 2563 or 1921. 
: May 2, 1924, | ` 
Present: —Mr. Juatico Mise and 
: Mr. Justice Muke: 
PRABANNA DEB RAIKA CRN 
Nas 


AOHHIRUDDIN MA MAHAMAD: AND 
OTHBRS— DHBFENDANTS— RESPONDENTS 
B Tenaney ae (VIII of 1 ss 105, | 
106—Application, by landlord oe 105 and’. 
by tenant under s 106—Dtsposal of application 
under s JOS stayed by consent of partves--Decinion 
given 4n application under s. 106 before final deci-- 
mon in application under s 100—Decwunons under 
two sections kang aan ger s 106, 
whether band 
A landlord. Y plied for the Pere of fais 
rent under section 105,, Ben, Tenancy Act. 
ahon ihe ies t Eod an ap uem nder Bec- 
tion eging that he beld tenancy 
at a uniform rate of rent for eo long that he was 
entitled to’ the presumption under section SÙ of 
the Act The hearmg of oe application under 
section 105 was stayed until the disposal of the 
application under section 106 on the ground, that 
e case under section 106 would dispose of the 
Mention whether the rent was fixed or not and 
argument waa not challenged , on ' behalf of 
the landlord The application under section 106 
"was dismissed fo: default and 1evived and decided 
eventually in favour of the tenant but betwean 
the date of ite dismissal for default’ and the 
order for restoration the application under sec- 
ton 105 was takon up a ient higher than 
that entered 1n the Remid of Rights was fired as 


fair 1ent 

Held, ukerjee, dissenting) —that es b 
matur) fet of ike landlord d tenant the 
“question whether the rent could be enhanced or not 
was to be settled in spphcasdon under section 106, 
the matter should be looked at from the tion 
which the parties would have occupied had 
application under sectron pal been 
dismissed for default and the appli 
section 105 not taken up by the 
and the parties should und by the decision 

E Laem under section 100 and not by thavin 

appe cation under section 105 E 954, cols 1&2] 
ecrees of the 


against the 
Jalpaiguri, + dated 


» . 

Db o m 
"zc PRASANNA DEB 9, AOHHIBUDDIN MAHAMAD, 
the" 3rd" Septémber 199r. mbdityiitg. 
ihosq of the, Munsif, First Court at that: 
place dated" the 38th" J une 1920! 

-Babu Jitendra Kumar Sen Gupta for- 
Babu" 
pellant 

Babus Brojo Eal Chuckerbutty,. (with: 
him Babus Sun Kamar’ Bose and Biraj 
Mohan DU MM the Respondents. 

9 JU 


Weühisley; J -These two appeals 


arbe’ 'fiomi- two rént suits which > 
were deeided-byione judgment. A third 
appeal from ‘thé ‘semé judgment has 


abated, | ‘Fhe: landlord, is the appelant 
‘The factq are as follows, There was 
a-Recoré'of Rights prepared» ahd finally 
published, In- ifthe respondents were 

shown as'the owners: e Separate jotes, 

each- jote. bearing: afate jama 
The "lidlord' made'an, aneh ou “under 
section 305. of the Tenaney Act for the 
settleméat: of fair rente her , onë 
Osmar: AH put ih an ap ligation inter’ 
wection “106 alleging that Bis’ ole arid 
the» joteá af the respondents formed 
pait óf a' pstetít jote, Which had'been! 
o at-a uniform rate of rent for sd 
ong, that the hülders weré entitled’ to 
the ptesum tion afising undér sèctior 
. 50 éf thie” Phe respondente did not 
jim, int that diplicatios ôr make srihilar 
applicátipis, but, they Wéré müde pro. 
Beia defendants. The: hearing: of the 
a plicåttöhs undér  séetadri: 105' was 
stayed’ until thë disposal’ of the appli- 
. entiohi winder settion 106, aridthe reason 
alleged: by the respondents, for seeking 
a: stay WidtHat the: cade, Uhder section’ 
108 Would: "dispose of tHe testion whether 
tli rerte'were fixed or nóf and this argu- 
ment, I tinderstand; was- not chslleng- 
éd off behalt of tlie làndlórd The 

application under section: l06 was dib- 
mesed for default, but later ıt was 
revived, ahd it was' decided eventually 
in' favour of O&hinn: Ali  Uhforturate- 
ly bétween' the date of ‘its dismissal 
for default and the order for restora- 
tion, thé applications under section’ 105: 
‘were: taken'up, add fair retits wete fixed, 
aiph rents: being highéf'thar the renta 
éntered in the Record;of Rights It ig 
for thesô' farr retüts that the present 
suits hdve been piesa The Oourt 


Upendra Lal Roy, for the Ap-, 


Po 


of? ‘Appeal: Kala Tase” held “that the. 


plaintiff cannot recover more than. the 


old? rents: The object‘of: ‘thelandloraia- 


appeals is to obtaihi decrees’: for: the’ 
for. rente: fixed: , 
under section! 105: of- the AR. p 

IP is argued for te" platit thak 
thèse paftigular respondėntè made: no- 


‘applications: utider’ section, 1067. that-they’ 
. might Have appealed” a 


settline;fair, rents dr appliéd-forrévision;, 

and! that’ the Revenue sal Iri 
hag‘under: section: 10% the? -forge ani 
effect’ of a decrée! of gp Civil Gourtt i ins 
& suit between tha parties,- These crie 
ticams are* correot. But- E` think we- 
are entitled to Below fhe: surface. tó- 
actual position' taken-up> by'the parties. 
To my mir. it is clear that by, mutual: 
congené the: qüestion whether the irents- 
could be: enhanced: or Wot Wast to . be: 
settled; in: Osman Ali's ap lication’ ands 
had: the Revere Ofer beri apprised* 
of the fact. that’ steps-.hadi Deer taken 
to Have: ‘that application: restored, he 
would not.have, procesded’, hi the: 
applications under section 105. "The fact? 
that- he’ was not: "adformed- is mos due 
to- any fraud: on the’ pawi ofthe land: 
lord or any neg igesite, on thë- pant ofi 
the! tenants but to. the confitsion- which 
inevitably ‘results fron the immense’ 
volünie of work. Sith, whieh a Revenue: 
Officer has to: “dot deni; Cansequeritly: 
tlie matter should. be: looked” at from: 
the. position: which: the parties would! 
have: occupied if thettrue: faota had: bean! 
made known. tothe Revenue 

As the quéstion: of enlfincedbility, has 
been. deeided! ii. the, tenant's) favour, F 
think the reasqnable view of the situa- 
tion is that! taken by the learned: Judge 
in the, lower Court, iB., View", was 


taker by agothér Bench of “which I was: | 


a member., . 

` T think; therefore,. that. the ` appeals, 
should be dismissed, butin the pectliar, 
cifcumstancés I would. leave, each: party, 
to bear it& own: costs” 

My learhed brother unfortünately. 
takes a different view and : hei would 
allow 'the a pone In these, gases my 
opinion must tevadl, wHether we” pio- 
fee unday Mik e Letters Patent or- tinder 

d Oode 


in “the: ‘prveegdings ' 


‘theorderat - 


DN isi c EOM . 


vii ac md 
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The result, therefore, ib that” the’ aps, jetit hat: the réinter ot^ the doli 


ee are’ disinissed, each patty’ bearing: 


URS 1, Fi py had the ddvahtz 
e aja LAA judgment just now 
d hveréd iby - léained brothér’- I 
NE ae mù ? that I heve i 
blé to agree im thè, orüefe whi 
passed in these tivo appea 
“a difficulty arises” froth the . ole" 
ion of' séotion 107 of thé Bengal asi 
Tres ancy Abt which’ attachés fifiality to 
ae under’, section’ 105-'of that 
at am unahle to construe the còn- 
ot of THe: pláintifft thé adjoürrimertà 
of thé’ cdsés uhder section 105 ss" dn' 
ion on his part, even by Alriplics- 
a “that, the decisiónim thecage under 
sectich, 106 wóald BovErH Chost crises; 
pas & of thése’ cases, vid; Co 
NG 1702 of 1915. whith’ relates to’, 
A. No; -2563 .of 1921- there was 
cleat ordér of fhg Revenue Officer that 
the décibióh' in’ the’ ddsé uhdér séctiön 
106 ‘Would hot apply to if. The reason 
for that order wab, that the case under 
e *108,wHH^ with rWfereficé. to’ a 
erent khatian, It shoul’ be observed 
that itie. a related to Khatian No. 351 
while ; three sppheations under, 
gliction Ed (two Which! relate to 
ds and the third 


-the’ pfesent app 
ote; t6'8. A, No. 2061 of 1921! which’ 


has alréady - been disthisséd on the 
groutid that’ it’ Had abatéd) rélated 
to Khatians- Nos, 328, 334 and 345. 
This 1éasor; theréfdré, applies to the 
other daséa ak well It” may be,” às 
foithd Dy the learned Subordinate Judge, 
that the jotes*in' the present suits are 
parts of the’ same Ohemeru 'Ohandui& 
gotë, to whieh thé Jote of osman Ali, 
alohgs Itas thue that the ré&potidents' 
ére pro forma defendants in “the, dase’ 
diider odio 108, but they were. im: 
pleaded, only becausé portions of the’ 
origitinl joté were in their otetipittion, 
The ré&l point decided i in "that chag, how: 
ever, was the fixity of rerit and thë, 
charácteř'öť, Osrhan Ali’s jo e; and there 
was no decisión with regard io the jotês' 
of the réfpondeüts. It does not apb¥ar 
thdt eithét in the case ,dhdel sectii 
106 or’ ir: thé cases under seétion, 105, 
the respondents éver pressed their obt 


cant be of? ah 


ot; been í 
èh‘ he’ 105' stand: and’ sò long‘ 


_ other harid there 


were not! liable" to: sbhaneéirert: er: took» 
ahy 'stép8' to get ther’ déélired’ mo 
tardi, I do nob: tHérefore’ ' sed How the 
deéision’ iti the: Cis under section! : 106 
; àwail bo 'tHe* ri ndeéhts” 


80. lèng: as the" Ma under sdBtion: . 


&S they dre” not! 
found'id have besi abit" By. fiHüd. 
a n thë décibiotls Have 'rtót been set 
by on& of :dthét df the’ xmiódda: 
ow add by law,’ effet’ ifte: ir: diy 
opinidH, be givétl tb ther. 
‘Substantial justice eihdps' wid: ve 
üdne by the otdere" whith: my’ learned 
brother had’ pdésed int’ theBe- ap ppealsy 
T di, hoWever, unAbi to ‘distiiés ‘thent . 
uit view of thé làw' ‘as: it’ Btehüs' Iti- 
'judgmeht these’ dppeal# shdtild* be, 
nailed the’ decise 


of tHe’ leürnetü- 
Bubordiliate Judge iBverbéd and: thos 
of the--léarnéd’ Münsif restored with 


costs. IH viei of thd” péctiliar circtitg* 
stances off thebe ‘ c&BeH T Would’ miake' 
no’ order 8s to’, coBts: either if! thie” 
Ocdrt'orin‘ the’ Coury’ of Appéal'beloW:. : 
There’ rémbitis the quéstith as to' what! 
should pe thé’ regult of this” difféfellte 
of opinion’ The" question’ is" not fred e 
fioi diffieuliy. 'On thé one 'Hapë'there', 


ig: thë practidé: uńiform and Pn : 


followéd' by all thé ‘High: Courts’. iit: 
India ‘s6' fàr aS appéald’ drtdér the Civil’ 
Proéüdurd Odd sre concerned ever 
since the provision corresponding to 


section 98 of thé Code of Oivil 
Procedure was,- embodied in. the 
law.. of. Civil Procedure .'of acting 


under, thie eáld, provibioh: ‘ahd dh‘ the 
id the’ debi&ibn' of 
the Judicial Comutlittee’ in the case of 
Bhardds, S das y. Bar Giilab' q that 
clause 36°of thé Lettéré' Patent’ should 


apply, á décision thb Wordihg-of whieh - 


does not suggest tkt the: ‘clause should 
apply only to Original Bide Appeals and 
appeals drider the Lettérs Patent’ andnot 
appeals: tihder, is Code of Civil ru 
dedii It would servé nó ubefur 
posé to enter upon &  disGuaBión the 


z% Thi", Cds. 889), 3S0 Wo e 4b'M L, 
330 L J 488, 19 A' D J 409, 3 Bom, 
Ré PUDE .0) 29, M L, W Te 

DA W T. "p $50, 45 B, rij" 
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„authorities bearing upon the question. 
They have been exhaustively and ela- 
borately discussed and all conceivable 
arguments, pro and con, have been 
considered in the judgment of Subra- 
med , in Appeals from Orders Nos. 19 
an 
doubt very much that their Lordships 
of the Judicial Committee intended 
their decision to be of 
e reaching consequences as to upset the 
gettled practice which. has obtained in 
this country close upon half & century. 
The fact that only. three cases have 
been referred to in their Lordships' 
decision as showing ‘that the applica- 
tion of clause 36 of the Letters Patent 
was not a novel idea and that all the 
three cases are clearly cases where the 
, provisions as now contained in section 
“98 of the Civil Procedure Code could 
not. possibly apply confirms mein my 
doubt. It is well-known, however, that 
there is a diversity of judicial opinion 
with rd to this matter. My learned 
brother, I find, has taken a contrary 
view in the appeals “referred to above. 
Tt is unnecessary, however, to pursue 
«he matter iprther on the present 
occasion, because it would make no 
* practical difference in result so far as 
* these appeals are concerned, whether 
the one or the other view is adopted. 
M. M. B. Appeals dismissed. 


MADRAS HIGH COURT. 
SgcoND Orvin APPEAL No 2 or 1921, 
March 19, 1924. 
Present:—Mr Justice Krishnan. 
NALLULI PANDARATHIL KARNA- 
VAN RAMAN MENON-—DRBFENDANT 

No, 1—APPRULANT. 
VETEUS 
Tus SECRETARY or STATE ros 
INDIA ın COUNCIL REPRRSBNTED BY THE 
. OOLLEOTOR or MALABAR AND 
OTHARS— PLAINTIFFS Nos 1 TO 4 AND 
Deranpants Nos. 2, 3, 6, 8, 11, 12, 
15,18, 19 AND 20—R8BSPONDENTS 
and tenant—-Hyectment sees Dee to 
quit—Validity of notice whether can be quac 
appeal —Asngnment by landlord—Notics before 
ha aftar assignment, —« 


such far, 


of 1923. Speaking for myself I ' 


qut and the 


d "ao 


he in a suit 1n: ejectment the landlord alege’, 


the termination of tenancy by a bendo notice to 
t raises no objection in his 
written statement’ and no issue is fiamed as to 


taon 957, col, ` 
npe Eawutan Y Subbarayyén, 2M 346, 3 


ne ar 160, 1 Ind. Dec ( 
12 M 353, 13 Ind Jur. 256, 4 Ind Dec. 


nkapappı pper v Tema" RA 52 Ind. 
One 517, L W 137, (1019) 

Sr e Reddt v Muthu Venkata t 

Ind Oas 14 (1910 2M W N 1 ona de 
SI MLJ 35, Kunhu Kuttan Nair v Gonndan 


g ambun (3Ind Cas. 390, 13:L "W 307, relied 


Tihe peison who 18 the landlord and entitled to 


possession on the date of a notice to quit is’ 


the proper person to give the notice and an 
assignee within the currency of that notice can 
take advantage of the notice sent by his asmgnor 
and rely upon 16 when he ol brings a sut foi re- 
95 


o,v Tahara; (1904) 90 L 
T 89, distin, 


Where the assignor has under the terms of ee 
assignment undertaken to get E again fiom thi 
tenant and to hand over the property Te ih 
assignes, a notice to quit by the: assignor, meri 
after the assignment, 15 valid and effective [abad] 


_ Appeal against the decree, dated the 
22n Juls 1920, of the Court ofthe Bub- 
ordinate Judge, South Malabar, at 
Calicut, in A. 8 No. 1 of 1920 (A. B. 
No. 826 of 1916, on the file of the District 
Court, South Malabar), preferred 
inst the! decree, dated the 4th August 
1919, of the Court of the Principal Dıs- 
trict Munsif, Tirur, in O 8. No. 186 of 
191 
Mr. K.P M. Menon, for the Appellant. 
The Government Pleader, Messrs. K. 
P Rama Krishna Tyer and P. Govinda 
Menon, for the Respondents. 


JUDGMENT.—In this case the 
Secretary of State and the three persons 
who purchased the lands which were 
the subject-matter of Second’ Appeal 
No. 1025 of 1921, in which judgment has 
just now been delivered, are the plaint- 
iffs They sue to recover possession 
of the lands from the defendant on 
the ground that the «defendant's lease 
had been terminated by a proper notice 
to quitand they are entitled to posses- 
sion The decree was asked to be 
Ru in favour of plaintiffs Nos. 2 to 4. 

he lower Courte have granted the 


N B) 511, Subba v.- 
Armugam Pula, In re, 15 Ind Cag. , 


£ 


.. Vol. 82]: 


cores asked for and the defendant ap- 


peals. 
It is contendfd on his behalf that 

his tenancy has not been properly 

.terminated by a proper notice to 


wt 
, and that, therefore, he was not boma to 
^ surrender possession. 


The ar 
is that the notices as issued 
Government, Exhibits O and P,, were 
not issued by the party entitled to issue 


ent 


-, notices, as by the time they were issued, 


the Government had parted with all its 
‘rights to plaintiffs Nos. 2 to 4 and they were 
the proper parties to issue notices, it is 


. argued that notices should ` consequently 
be held to .be bad. Before considering’ 


this matter, it must be observed that 


. in the plaint an allegation was made 
' that noti 


ibits O and P) dated 
l4th December 1916 and 21st February 
1917 were.given by the Government to 
the defendant and that, ‘as the time 
fixed under them had expired, the 
defendant's tenancy had been properly 
terminated before suit. The defendant 


, Taised no objection to this averment in 


his, written statement and no issue 
was framed as to the sufficiency or the 
validity of: the notices. In the appeal 


memo, in the lower Appellate Court, . 


the point was, however, taken and the 
affidavit filed by the' learned Vakil 
for the appellant in that Court’ says 
that the. point.was argued before the 
Subordinate Judge, but no notice: was 
taken by the Subordinate Judge of this 
contention pqssibly because the point 
had not been raised in the Court of first 
instance, . i 

The first question then which arises 
for decision is whether it is oper to the 
defendant now in second ap , to 
insist upon the point being’ raised and 
considered. “He has relied upon two 
cases reported in Abdullah wutan 
v. Subbarayyar (1) and Subba v. 
Nagappa (2) in which quéstions of 
notice were allowed to be taken in 
second appeal when they were .not 
taken in the lower Courts but these 
decisions were subsequently considered 


aP 2 M, 36; 3 Ind. Jur. 160; 1 Ind, Deo. (s. &) 


sit 13 11.359; 13 Ind, Jur. 258, 4 Ind. Dec. (x. &) 
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* by' this Court in ‘several cases which 


y the, 


(tod 
j 


s . . e 


have been brought to ur notice and 
the view ‘taken in the later cases is 
that though it is open to the Court, to 
allow such a point to be taken in 
- second appeal, it is not bound to do 
80; and it seems, to me that ordinarily 
it should ‘not allow it to ‘be taken,» 
because if a point like that is allowed in 
second , appeal, when it was not taken in 
the First Court, the ,result will, be that 
the plaintiff will be prejudiced. as he 
would lose the advantage of withdrawing 
his suit, when he finds that his notice 
was not a proper notice, and of bringing 
& fresh suit at once after giving a proper 
‘notice, The authorities cited for the res-, 
ondentsareL P.A. 102 of 1913, Armugam 
Pillai, In re (3), Muthu Reddi- v. Muthu 
. Venkatapathr Reddi 0. Venkapapprer v. 
Ramaswami Atyar (5) and Kunhu Kuttan | 
Nair v, Govindan Nambuduri (0), In all 
these cases, it was held that the point 
should not'be allowed to be mirad for ' 
the first time in second appeal. No 
doubt, as Mr. Menon points out, in the 
cases of Venkapappwr v. Rqmaswami, 
Aiyar (5) and Kunhu Kuttan Nair v. 
Govindan Nambuduri (6) some point was? 
made ofthe fact that the question was 
not raised even in tbe lower: Appellate 
Court, but I do not think, there is any 
valid distinction,’ between a, case, where 
: the point is taken in the lower. Ap- 
] péllate Court, but not in the Court o£ 
first instance, and @ case where the 
point is taken in neither. of the lower 
Courts, If the point is to be treated 
as a necessary part of the allegation 
by the plaintiff (the landlord) which he 
should prove to obtain a decree un 
, ejectment, it would not matter whether 
it was not taken in the First Court or 
,in both the’ lower Courts, but that 
view has not been adopted and I con- 
sider that the proper view is that, when 
the point is not taken in the lower 
Courts, it should not be allowed to be 
taken: in, second appeal In this case, 
15 Ind, Cas.84 ^ — - jt 
ü 37 Ind. Ces, 1, (1916)3 M, W. N.180,4 f, 
— W. 168; 31 M. L. J. : 
(5 52 Ind, Gas, 517; 10L, W. 137; (1018) M. W, 


N 548. ; io 
. (8) 62 Ind, Cas, 300; 13 L. W, 39? at p, 400, 
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BO dar as the Property ior which. patta 

oe ‘bgn giveh’ tb p Nos. 2 aad! 4° 

eas cree | prp Be "notice was giveh to 

Na ane ‘by , the ‘Government’ be- 
oré-{he patlas Were iaguéd to tho8ó peint 

OPES „It ‘is sees eroro, ird 


rincgiple , ra@liéd upon > Merton 
“that, “when a Jandiq aa ag with’ ‘the 
Fight ¢ of possession o his "propeity tò a 


md. party: ‘by e ither _inprtgéging or-by 
apu a "BWAY: ks “prop dy. che Jas no 
n. 54 any right | to, me ‘notice | quit ' 
dete DOREY person. to ie. the’ “notice 
‘fb. fbe "tranefleó. We“held’ in Wordsley 
en :OO, v. e (1), will ‘not 
Ane | fof, the ‘Epghsh eB Go 
ds Berean whois thé landlord 
E pun d fo" “possession , on, the’ ‘date 
“or athe notice io ofa a P» 
ers Son. to, e otice AN an 
pos uen i uprénoy Of hat 4 
Pa pama ‘ot the notice 
 -agsignor” and” Xely upon. it 
ve shit Mor “yecoyering 
Nds the third pee 
a it 3311 mpi ar here iB d difficulty 
tigesreg land” "seerbs 
. E p o DE UMS „patta was 
JH i 7I des However, .very 
übt 
oe Tewery,. NAK ree (7) 
ply to . That was. a case 
- wl dro č PNE ate NONE ai property 
,8tArsh -gaye dn ‘oral aa Teake to’ Phe. 'de- ` 
"fendünt" id; ieubsdijuehtly | during , ‘the ` 
Mitinuanice, Of ‘the, ,énancy granted (to 
d uu “lease OF ;14 years. 
18 legBe à .ngtióe | to quit ' 


d $f, tlié “owner of 
er agent .to ;déliyer 
on! ‘of en" P Dberty. ‘was served 
cuppa ithe ^16 Lhe, uéstion + 
wes: n henak i s was’ a ‘proper notice 


En ES the dis idt, 8, proper notice, „put 
Ring. wasa ya aioe 

yas pon as thé. a E 
a d; ity took $ feet, at ‘ante, ` that 
"the, ‘grant of. the lèas 


tor) had 
Asp tot Medie ad EE 
M, fem 90 L. A8. 


. M " 
HEP 


Wo o m down ' 


jded : nto the. first ‘tenant . 


èn 
eir 1 Lọ rdghips no ‘doubt : 
“They ~ 


not exercise fhe right of, giving. nass ` 
46 quit tò terminato thé tenancy "The 
argument turned upon the uegtion 
whether the &ránting'o “thé” peri¢ dleas 


‘amounted to the passing of thé reversion 
.' oi dot, and” their -Lordihi 


s "Bay “dfter 
‘distuissiiig” | about ‘Boms" a thóHiljeh “it 
is paid that” some suthorities’ &ró -incon- , 
‘sistent “With” that vieiy,” that D e 
view that at did” pass , and! M6 some 'ex- 
i tentthey, may bé; ‘But. ‘even if that. 16 Bo, 
wèhaye to chioosé: betivaén "them “pil. - 
Wd ‘must . hold” ~ that“ “the * PM 
passed"' Ih” "the ^ Dteseht tabe t 
.Governmenit’ aqaited pata tothe“ pude 
"ds" lf there ‘was an aine: Dike pe 
-Suggested by the Governmént* zn 
-between the Gdverhinent and. the] iE 
dffs ‘tHat 'the' ;Govetiment E" ri m to 
* tecover, possessiott wAs tO" con né Süd 
;thàt “ey * should ES. Postati; 

^the tenant And Band: it? over" "to" 


‘pattadGire, thie right to^ po: ion" or 
id limited purpose will” As Tómiain 

in. the! Governnid nt; though” paras “thay . 
have béén T do 


eal Ti tthis * "is 86, § 


-Tot ‘see! ‘the ‘Govarnment is Hot” 


-the ‘proper authority! toviadté' the, “notice 


ATTE 


o quit.’ 
nthe point as to notice has. not-been 
„tried, it was not takeh-in ‘the, First-Court® 
Andito allow ,it"to'bé taken How’ will 
lLinvolve a fresh. trial ‘on facts. T “do Tok. 
“think .I am ‘bound “to "allow: Stich” SB 
-point,to be takeli'm Puy d Ep ear ^ 
#The second appeal]. fails Beis dismiss- 
ed With gosts ore! 'Bet ; Sa 
VN. ee Appeal ur 


mer 
s N 


ALS an act 





m gagi 


ingot OHer 
No Et 


"TAPPA 


wart Greaves, Kr , ; 
and Mt Justice MANAN 
ok s TAU 


NAGENDRA Ke OHATTERIBE » 


ANDO UU RFS, AND ANGTHHR J 


— RESPON DENTS ; 
Bengal b Pearly’ Act KVIIT D 1885), s 
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Non- -Transferable tenansy-*Sals by: tenant, affect of : 


—Transferee, poston of 
When a-tenant! bevang noni transferable Jait. 
erste es ni inkerest st fad gute ‘the transferee m 
e on 


-Blon'of the» Jan than 
as against lend the as mo "p ren 1] 
Appeal-against:a.deeree 4ofithe “Addi- 
tiondl Districts) idge, “Howrah iHoo 
datedstke lth of November 1921, ar 
ing that of thesMunaifiSecond Court at 
Howrah, dated ther37th of March 1919. 
“Babu nMonmotho Nath Ray, for the 
Appellants, 
Babu Narendra. Kumar; (Bose, for oe 
"Y "esponüents. sa 


: JUDGMENT. 
< "Chakra vati, J This: nis san, 4A p- 
ipealombekalf Ofedefendants Nos. «land 
‘Biandarises-out ofr a-suit brought (by the 
"oplati for. recovery “Gf. certain land. 
thithe;first and ‘ther, ‘lower.Appéllate | 
Couns: "haveugiven ta decree +n ifavour 
eof theplaintiks The fects: "necessary r- for 
the determination. óf'thimgppenl a are:short- 
iy.ithese. «The y Plaintiffs “claim -to n, be 
toccsupangy ravyats, witha réference: “stortibe 
bdandinisuit ‘The «defendants iR. are 
called;forithe sake: ofvbrevity:EKel esere 
under-raiyate under" then plaan The 
»under.qagya., gokdthein interest to defend- 


; + TantesNon! habi 3. The + défence.cof athe 


-defendanta wasso far asi1trappears from 
. thg judgments, Dfi the” Gourt$ below arid 
* "he isfues “whith, have baen read to us, j 

Bina bh e. oleae re'Botrunder-raiyats.and « 

also that the’ "bles chedcat transferable 
pe landeand: that they .-hadmnot 
“abandoned:their rights, ilttsppeara |, that 

-although lie-défendants’:had. entered, ap- 
T pearance and.issuss, were raised; ultimate- 
wati the virial uthey, dad; mot appear. on 
the ground that certain papers which had 
been setit'forat;their instance, were not 

before:theGourtiat the. timerot r&he, «trial. 

"Iheizesultewas: that rtbeyMunsif tried the 

hBuil ez. parte Wa phing the, ‘plainsifts’ 

sevidence awiku id uncontradicted 


assedia’ decreeun' kaki of ihe plaintiffs’ i 
` fically raised by the defendants before 


Met d6fan danta, A üppealad:sto,.khe ,dawer 
wAp ellatd:Gourhan Sth& leaned: District 
M e Who tried iġhatpappeal bas, dealt 


with ‘the ; question, awhâthersor ynot the: 


ez , pantedislbbofitheraitavasi y natifed and 
co me to the ə neonbblnsion that ^uiderethe 


mI 


.DoaBee- 


“ying and eo mad «hé 
(ps god onfirmed ytho 4 


-; ance. with. aw; inasmuch pas b 


aren mptanges ES Mugio me in 


" refusing the, A lousnmen babi) he nalane i 


wot tthe: »defenc ts Then the. 
“District “Judge idealt swi EIE piss 
stion high „was gaged 4betore: “him pn 
:apped|as, toithe merits of itho- case; id. 
xfound that uthe -non- tranaferah ble ,under- 
Na the ,Koleswyas Tom to, 
¿the defendants evident. 
nto, defendants Nosil and 3 
:Judgeilurther. pr 
umob in possession , a nthe, od 
TOMOS BSB parently Ki We 
son! [SPEM $ = 


v tanta, before du ora Were | 
..Stillin:p ud; e” 
en tonal bot Qi Ns sh sin i0 


f 
ds mann MA ja D ete ae 
“kadekna "Noelen of 
eh the land. ayhi the Kalen ha 
red to defendan ends iD : 
findings the SE NG ben 
„that the ,Koleshad I 





Pe 


“In this. eqgond,s apes! agains Es 

, Foe, of- the “eared E BUM 

"leaped Vakil E mo oon hn i 

-&ppellants-costende at the. jud 

ofthe Qourts below prenah 51 

Wins - 

„menta did noh find, the facta 

; assing the decree si ihe dt guide. i 
e -Senond ,aontention., o Aber] 

Sail -waa that upan the: bensin To Ts 


ithe Courts below th there, was - 
«mant of this land by tee SE S ve 
jgonds the ret nanten hon: eire c serio 


hat. there „aro kiriin gang f iheni u ce 


sments of the Oourts below NeCessary jj 


dhe daterminationcof, Aan en, S 


ELT tham. een SIMON, ofthe 
£d. oido 18, nob; Ty, 1; 
this pone no pi b hs fasi DN. 
. suit was tried ex parte as the ta’ 
did, not,appear atthe triat bu di Sia 

' matter came bsfore tlie District dui E 
appeal all the questions which were speci 


him were fully discussed and determined 

‘as they. pen from his Judgnjent. 
Therefore, the contention that the judg- 
mentsere not in accordance with law ig 
not, in our opipion, soana, ; 


1 


‘$60! 


As tothe second contention that the 
findings are not sufficient to justify the 
inference that the land had been 
- abandoned by the Koles I:do not think 
that there 1s any ‘substance in 
that contention. Upon ‘the findings 
the Koles, who held a non-transferable 

der-raiyat. right and sold ther 


interest to defendants Nos.1 and 3 who ` 


are in possession as such purchasers and 
‘ the fact thatthey had let outa portion of 
-the land to the mother of the Koles, makes 
no difference as to their possession of the 
whole. The sub-lessee of a portion of the 


. under-raiyati from defendants Nos 1 and 


: 3 was in possession as tenant under de- 
fendants Nos, 1 and3 and was equally a 
< trespasser as against the landlord as de- 
- fendants Nos. 1 and 3 were. Under the 
circumstances it 15 difficult to say that the 
- landlord had not the nght to re-enter when. 
the original tenants after having sold 
their interest are no longer on the land. 
The case of ‘a tenant selling a non-trans- 


'iferable tenancy and leaving’ the land 
after his transferee has taken possession ' 


- of the land is not fhe same as that of a 
“tenant whe had left the land without 


selling it and abandoned it within the: 


meaning of section 87 of'the Bengal Ten- 
“ancy Act. When tenant havingno trans- 
^ ferable jnterest his interest and 
' puts the transferee in possession the origi- 
: nal tenancy may be treated as abandoned 
 &nd when the transferee takes possession. 

of the land he is no better thana trespasser 

as againat the landlord. ‘We might point 
-out here that the only appellants before 
»us are the purchasers and not the Koles 


! _ who were under-ratyats under the plaint- 


T think, therefore, that the judgment 
and decree of the lower Appellate Court 
are correct and this appeal is dismissed 
with costs. : 

“< Greaves, J.—I 


M M.B. Appeal dismissed, 


INDIAN CASES. 


PACHAMADUGH VANKATAPATHU V. RAMADAS RAO, DE E 


om Do». 


. MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 418 

or 1922. eè p 

March 11, 1924. ; 
Present :—Mr. Justice Phillips and 
Mr. Justice Odgers. 
RAOHAMADUGU VENKATA- 
PATHU (MINOR) BY NAXT FRIEND 
LAKS —PETITIONER— 
APPBLLANT 


: De versus ] 5 
K. RAMADAS RAO—Rs0RIVRR— 
: RESPONDENT. '' j 
" Assignment (equ pant ger fale of what is 
now owtng and hereafter falling dus”, whether 
absolute—Lien or 
A tiust in favour the 


ase does not prevent the assignment being 
absolute; ın the case of an equitable assignment 
a deduction to pay a sum of money out of a 
spscified debt or fund constitutes such an assign- 
ment though not of the whole debt or fund-and 
X is ummaterml that the amount of the debt 

is not ascertamed at the date of the 


assignment, [p 961, col 2 T 
Durham Brothers v M cee 1 Q. B 
B 484, 48 L T 438, fort v. 
891) 1 Q B 737, 801 J. Q B 696, 64 
, 39 W R 595, 55 J P 030, Palamappa 
v Lakshmanan, 16 M 420, 5 Ind. Des 
sstrator-General of 


1005, Navajes v. Admini 


Madras, 
93 Ind- Cas 586, 38 M 500, relied on 


An asmgnment to a “person, his heirs, and, 


asmgnees of the amount owing ‘to-the assignor 
and hereafter falhng due" 1s an absolute one in 
favour of the asmgneo and creates in his favour 


- a len in the nature of a trust or charge on the . 


money recovered thereunder [ibid] 


Appeal against an orger of the District. 


Court, Anantpum, dated the 13th -Se 
tember 1922, in I. A. No. 235 of 1922, in 
I. P. No, 9 of 1920. 

Messrs. B. Sitaram Rao and K. Sm- 


- nivasa Rao, for the Appellant. 


Mr. B. Somayya, for the Respondent. 


JUDGMENT. 

Phillips, J.—I agree with the order 
proposed by my learned brother and need 
only say that the decision of the Court of 
Appealin Comfortv. Betts (1) governs 
this case also. I may also refer to Plani- 
appa v. Lakshmanan @) and Navajee v. 
Administrator-General of Madras (3) as 


(1) (1891) 1 Q. B. 737; 60 In, J. Q. B. 658; 
my. hoe dej. D, Ba" ae 
GA aes Ww. s.) 1005. 

(3) 32 Ind. Gas, 568; 38 M. 500, 


) 


(xs): 


| gru ean l ADAN: 


,RAOHAMADUQU VENKATAPATHU V. RAMADAS RAO. . 


er. Dporting:. this conclusion. ¿ The; appel- « 
‘lant is ehtitled to the „money, in Court, as 
“the agsigninent created. iti ‘the, assignors', 
. favour a -lién.zn the nature, of a trust ` or 
KEN charge: On theemoney recovered there- 
< under, , The- appeal is, therefpre, allowed, . 

mil cont Pann d 913 

Ee s; —On 23rd Be rl 

P at SP Mhobilans M Mas ened 
m ^to .Rangiah and ., Banjeeviah.. the, amount 


5 dug stor, Ten}, and. erint from. one 
n ae 3Ww 
2c ppa,whg., had lease 


iain. lands 
ʻi olor g. tothe, mutt: "The ; assignees 
. Were to. collect, ~ the A -AITears of rent. “due 


kang Ramappa,. recover, damages, from 


- 


him in respect af cutting; trees, pay all" 


A i e themselves in,,thg, first1ustance , 

se Md pay. over half. the net Proceeds t to, the 
i wim after deducting costs, ..angi&h 18 

E Sia represented. by. minor « petitioner- 
Si i appel ant, and | in, 1915, Sarjegyiah was 
^ Q4 SAJA icated an, irisolvent, Certain moneys, 
> Baye.heen regovered from: the lessee and. 
are. in, deposit, in the: EE Oourt b 
wb he 
and: 


T Tii „Theap tates | 
iem id th ee in in” EY "1,56 


lá “atok a ‘des 


«he aequir 
' n net | 


poro TE of, t b. Amount, x 
m) :himse. 1 sing ent. fo the other one-. 
perg ' half 


wn E. tQ his ip ind th da assignment. 
‘elie th latino hy, the w 


3 inda Pero ig ihe aa is- 
Vs nghi P AY, er, ander the. deed . 
of. MR. Er „assignees wore 


3 constituted trustees - for the Swami. as ^ 
m a dpr halt the y. proçeeds ;-the; Y recovered, 
js. further ,, contended - thi if-they,, 


ry Were scat. trustees, they 5«Were- agents , 
for Sollection Or. that & GAarg WAB. 


al 


a, 


wgl 


AE 3g . 


GASES; 


rat aes 
. 


-éreated on, 'the . “fund uretovered in 
- fávour ofthe Swami." In my. -ofinion The 
assignment was an absolute one in, favour 
of the assignees "I do hereby assign 
to you, your heirs and . assignees the 
be M owing and, hereaiter - falling 

It, does’ pot signify in this, country 
"whether the assignment is one “at ‘law 
‘by’ virtue of section 25 of the Judicature 
Act of 1873 or 1s s only” an equitable assign- 


ment.‘ A trust in favour of the assignof, 


‘whether. of the whole . debt assigned or of 
the surplus after retention thereout of a 


definite sum - by, the, assignee’ does -not : 


prevent the” assignment being absolute ; 


in the case of an equitable assignment a, 


‘direction -to:pay. asum of money out of 
a specified debt or fund constitutes such 
an assignment, though not of the whole 
debt or fund and it 1s immaterial that the 
amount of the debt assigned ‘is‘hotascer 
tained at. the: date of the assignment. 
Beg per Chitty, L. J., in Durham Brothers 
x. Robertson, (4). This . -case,-appears. to 
me to resemble Comfort v. toket (1). where 
este aan Ka debts due to them 


"EVO 


ps xecoyered , by. the- ‘assignee, ; 


; The Court ot. NAR held ae what. ‘was 


j the 
uem E iy opinion this od t is 
_ applicable to.this case , the only,-differ- 
ence here is the clause-with ue to: the 


' 'Cane, je yuoted that the intention‘ in stich a 
-cabò imports a.trust, and following: ‘that 
decisi palin I,have no doubt that it' waa 
"intended by the parties here 'to- the deed 


ie TQ fuut D, J Q Basi 48 Ly 


" 


(t 
e 


‘ sot ‘assignment that the assignees should 


i, hold halfthe proceéds in trust for the 
assignor. The Swami would, the:efores, 


A „Dot be in , the position of an ordinary 


t 


“unsecured debtor with regard to the 
` proceeds and the appellant, who stands in 


‘his shoes will occupy the same, position. ; 


AS i, Appeal allowed. 


(e toa’ 7 , 
à ' ] J T 


taat oe "n sf 


i , PRIVY COUNCIL, ` 
, APPRAL PROM THE ALLAHABAD HIGH Court. , 
July 29, 1924. 


' Présint :—Lord ‘Shaw, Lord Blanesburgh | 


and Mr. Ameer Ali. 
“Maharaja KESHO PRASAD SINGH 
—APPBLLANT |. , 
ver. ersus 
“ EHEO PARGASH OJHA AND OTHRERS— 
. R8SPONDBNTS. 
"Ren jidicata—Alrenation by Hindu widow— 
Declaratory decree by presumptive 1eversioner— 
' i pende whether bound against: inheriting me 
MIT 
A, declaratory decree gotained. y the presump- 
‘tive reversionary heir, against'a Hindu widow’ 
“and an alienes fiom her, as to - the ‘alienation 
. not b on the' reveisionary body after 
the’ ime of the widow, is binding as atu een 
the. ahenge and any reyerai 
he reversion actually opens [p 968, col 2] 
. Ina case such as the-a the reversionary 
` heir ium i lepresentat!ve capacity. BO that the 
"COrpus, 0: estate may pass unimpaired 
¡those entitled to the reversion [p 964, col ah 
oe a sae a, decree of the Allah- 


| 


248, ‘affirming that of the Subordinate! 
E Ghazipur, dated the 8rd Septem- , 
ber 191 


“Messrs, De’ Gruyther,, K. "C. and ken” 


“worthy Broun, ior the Appellant. 
_Dr, Majed, for the Respondents. 
- JUDGMENT. 
‘Lord Blanesburgh.—This is 


appeal against a decree of the "High 


tus 


1 
‘ T ents against 


Court, of, Judicature at Allahabad of 


the , 9th of July, 1921, affirming a decree ` 


‘of the ‘Subordinate , Judge of Ghazipur,” 
‘of, the 3rd September 191 i 
"The guit was brought by the respond. 
the’ appellant for the’. 
ossession of certain lands described in 
fe plaint. These lands consisted of a 


INDIAN Diss. 


KB8HO'PRASAD SINGH V. SHEO PARGASH QJHA. 


"' reverBionüry heife'of ‘one: 
` who died’ without issue in 1856 


oner in whose favour , 


an 


` Ta 
ye "unde. ote ces ae . 
e 
9! antias 8 pies share’ in"& Permanently 
settled ' mouzu called: Páchrokliia : ‘and 
a grove No. 526'in Mouza Bahhar. `” 


~ A’, decree has’ ‘heen passed ` "substehti-. : 


ally as prayed “The delendant ap peals. 
‘the facts raising "such: .questiohs' in 
, the suit, ag, remain, dor. their‘ Lordships’ 


' consideration’ ‘may ; “be” ; Compendiouely , 


stated, 

‘The respondents lale, beeh found to 
be; as», they alleged they were, Mhe 
anohar ‘Qika 


“his death* be Was entitled a8 part, A 
his estate to both properties in Suit. 
In Pachrokhia, the ‘appellant, ' who is 
the present Maharaja of Dumraon was 


' also intérésted 88. the owner of an ‘eight. 


annas share, 

Manohar’ Ojha ` lett’ three: childless 
‘widows'surviving him, Oudha Koér was 
‘thé last’ survivor of the three. She’ ‘died 
‘in’ 1914. ` Thereupon; ‘the’ succession to 


' the, estate of’ Manohar ‘Ojha’ opened to c 


' the Tespondents' As hie réversioniaiy ‘heirs. 
“After Oudha ‘Koer's . death’ exclusive 
possession’ ‘of both, ponenti in suif 
was, found to be in t e appellant’ under 
the followi ing circumstances,.- |” 
unt as to Pachrokhia.' “That” Ni 
Dadi) 'at ‘part * dilüvi&ted;' ‘and, in 
139 Qu Köer, by the time’ in’ posees- 


' "Blohofher décepsed husband’ sshare, failed 


‘to pay, her , proportion of” ‘the | ‘Tévénue 
assessed. uj on | it, | “The | a, bad 


‘amount FOE "viz; Rs. 587, ` ree 
' withe a further ' "uni; making | in all 
"Rs. 1,000," land ' 'she BAV. to Shan 


Prasad. by way of security,’ ‘a mortga e. 


“of Manoher ' Ojha's interest ' in "Pach- 

‘rokhia, dated the’ "25th. of. December, 

1899, for the whole sum borrowed = 
On the’ 31st of March '1903, 


‘Kishan 


"Prasad: ‘obtained a déctes ‘for the amount ' 


then due’ on his’' mortgage, ‘dnd, in 
execution, he Seta oh the 16th of 
November, ` Manoliür , Ojha's ^ two 
‘and. two- fid annas share, im,Pa 


and lie wes placed in pessemion. - . 


&lirokhia 


oe 


seioed s 750 7 ouiNDIANIGASESS. amb 


* — 'KESHO ‘PRASAD SINGH t. BHBO PABGASH OJHA.’ VID O0 QUB 4o 


‘+ c y Later: Kishan-Prasad; himself made. the. 16th~,of, November, “11904, * from 


5 "defaultein payment’. of: his: share of, Kishan Prasad, was subsequent to. the 
-..revenua^of Pachrokhia. The’ appellhnt-.;decree.and it is, suggested. with great 
"yas Ibefore. was: compelled ito. pay», the: force that all. that was then, purchased 
. whole assessment. Hesthen-sued Kishan | by, the.,appellant, consisted of the rights 
aa Prasad for his proportion and,obtained . and interests of the widow in,Pachrokhia, 
^1 ai decree. for: Rs. .698-1-9..., This decres ,,.as these had. been. declared by, the order 
^ ,he ‘executed inst the.property; which. :of,the,218t of June, 1904.; "lheir, Lord- 
1'1 Was: purchased by. him :at,. auction on :ships „feel, the, force of this. view ,but 


, “the ..20th June 1912. 'He'was"placed they. ‘do not, propose.. to dispose of, this f 


enin possession, 'and .he:so'remained at.. part of the case in reliance upon, it. E 
i. the'deathoof.Oudlia Koer in 1914. ./; 3 iLikerthe Court of, Appeal ; they will 
wri Buch was-the'title to this: property, » decide | this question . on < the,,,segong 
C 8t np bythe appellant in the suit. wi — 4» ground which emerges from jthe decree 
“ww Their Lordships will deal separately -of,the 21st.of June; 1904.. , In their Lord- 
| + With his‘claim to:the grove. © «i, ships’ judgment, that decree obtained by 
‘e Now};.so far, the question asto Pach-!- Dhanai as against the widow and, Kishan 
nrokhia, between: the respondents as  Prasad,is binding as between .the parties 
reversionary heirs: of: Manohar Ojha and to, the. present suit. : No “Court in India 
, theappellant would depend, primarily acan now, as the Board think, go behind it, 
: ‘at, least,’ upon-the question whether the: andas, it was therein held that the trans- 


E :“mortgagel made iby . Oudha'.Koer; «ferto Kishan, Prasad was- not. binding 


-."Hindu' widow, in favour of Kishan :jon: the estate, after the death >of, the 
_ + Prasad “was, for legal necessity -so'as to :, widow, the respondents asthe reversion- 

be binding on the estate of Manohar. ary. heirs are, now, in- their Lordships’ 
»Ojha., Andi.this- issue. was found in judgment, by. virtue: of: that decree; 
"favour of the: respondents by the Sub-. entitled to possession The Board agrees 
+4 ordinate Judge in the presentisut:' » «with the: High: Court;in thinking that: 


In the High Oourt,. however, the «this. result necessarily floys fromj.the : 


< decision Paine the appellant was based: judgment of their Lordships in Venkqa- ~ 
ther: ground, dependant, upon! narayana, Pillay, v. Subbammal (1). de- . 


' upon another nd, ) t Ar : 
" & further ‘fact which their ', Lordships:, livered by, .Mr..Ameer Ali’ After, point- 
now proceed to state. ’ i 


obtaining, on the 3lat of Mareh '1903, of the female owner for a declaration 
as above mentioned, his decree forsale: that..an adoption made by her is inyalid 
on the basis orbis mortgage of the 25th! or, an alienation effected, by her) is not 
of December 1899, Dhanai Ojha, the binding against , the, inheritance, Mr. 
then - presumptive reversioner to thę: Ameer Al, there lays iit, down that, the 
estate of Manohar Ojha*sued Kishan,:.object of the second. class. of4suit,as of 
Prasad and Oudha Koer for a declara-'.; the first class “is to remove a common ap- 


Pg roceed to gi bomen 2... ing out, that athe, Indian law permits -. 
: Immediately upon Kishan’ Prasad .the-institution of suits*in the lifetime 


tion that the alienation to him hy the , -prehended injury to the interests of all the . 


widow- was, -without.;legal* necessity, : reversioners, presumptive and. contingent 
“that alieiiation and’ the decréé obtainedi' alike. . In» both. ‘the right to.aue’ is 
thereon by Kishan Prasad could not \.based.on the, danger to. the inheritance 
affect Pachrokhia otherwise than for the :common, to. all the /Teversioners which 
lifetime ofthe widow,-end, that, neither. arises.from! the nature of. their rights," 
was binding upon the reyersionary body. And the: law;is expounded, in, the same 
And in'that suit; a decree was passed on. . sense by..their Lordships. in ithe later 
218t Jung, 1904, in, the plaintiffs favour : 
as against both,the widow and Kishan ; : 
-Prasad.-; ; CRT NIE. ni A Ak NG AG IES Qood t ow ogg ^ 
'” This “adores affecta the ' appellant's : xm va dU a nina ae: 17 

iO gg p Ros QUE Eam ei a «Mi . 435, y a 468 
claim, „it, is said, in two ways “First, “19 O: W. N. Gil, 2 L..W 690; 38.31. 400, (1915) 
pf ali, the purchase by the ‘appellant on M. WAN. 353, 31 C. L J..515 (P. C, «4 

P4 " Ex KK b 


2 


ERI i si ] * ` : " : un 
Season of Uünuki«Ammal v.:Nerayanasami: - whee sthe- failure? of .théfirst: suit han 
Em M e 





ETT 


| DINANATH. 


b. GOUR NATE. 


"VAtyax (2)° They there observe as follows.» 


ue ^ l'a" reversionary- heir.. 18 recognis- 
D eds by. @ourts' of Law as having a right 
"Ml tos demand that the estate:be kept free. 


. 
H 


-*from;waste and freé from: danger during - 
‘}ecitp;‘enjoyment by the widow - or other: 
‘whowneérdor life - 


a reversionary heir thus.” 


#yappealing tovthe (Court truly «for. the 


. "US *conservation 


«od the property” 


r veapacityy BO" 


and just-administration of 
does soin a representative: 
‘that .the- corpus of the 


S „INDIAN TORBES. MES 


pee 


beersbrought. about: by’, fraud:,or-.collu- 
gion . whére, of course, further and: differ- 


- ent .considerations:woulq-arise:,, In their 


Lordships’. judgment: there is no« answer 


either in poops or in fact to.the-con- . 
‘tention; o 


4 4he.orespondente;, that: the 
decree of. the? 218t; of :. June,.1904, is 
conclusive of their,claim to:this property. 
2 Their Lordships can:dispose very: short- 
ly» of :the‘appellant’s) claim to the second 


property) in wsuit—the.. grove N 0113020. 


1e-.estate'may. pass unimpaired to'.those }.On--the:.death of: the.avidow the. appel- 


2u entitled to- the  revergion." The opera-, lant. wrongfully -took »possession t of it: 


-keeping the 


“ition * is:justified by the-considerations oft, 


estate intact for the. per- 


andhe now contends.:that«the»property 
within the. meaning ofthe/Tenancy- Act 


‘-rpons to whom, as reversioners, it shall:. is “land-held ; for.a, icultural-purposes" : 
-;'gltimately: and: at? the: proper -time be. 
"4, determined that the-estate «shall go.” - 


"These: words, instheir-Lordships-judg-: ^ 


áment: accurately. describe in, relation toc» High :-Court; theis: Lordshipsriare. of ~ 


à 


` dh thist property’ the guit: of .Dhanai.-Ojha 
‘\whichteventuated in the. decree of the». 


" eBOJet of Tune; 


1904:. -That decree is:bind-.... 


“ingron ‘the-appellant as the successor... 


^:-3nanterest^ o 


f-.Kishan..Prassad and of 


*;t;thie benefit: of it-the-respondents are now «i 


<possessed~ as 
""egm-Mhe event 


the -heirs of.Manohar Ojha 
“entitled to the.revergion.". « 


wis To: thes present case. the- application of 


"t: this principle 


z a V 


‘is obvious and- eminently 


and. that the period of slimitation:for a 
suit. towrecover. it- is,^under,section 79 
of that .Act«six,;months-onlya With the 


opinion that it is.impossible to-holdithat 
that sectionshes any.,.applicationziavhat- 
ever to:.such a-,property: as ‘ther grove 
inv fact, is. S 

i, In dheir: Lordships‘ opinion the ‘appeal 
entirely: fails ¿c andr- they iwill-humbly 
advise.His Majesty that it :be; dismissed 
and withicosts. i 

Ni H. |, Appeal dismissed, 

' Solicitors ,for;; the Appellant, Messrs, 


Gsgülutory: It would: be. pessimt- exempla Tom 
'vthat the appellant, | whose predecessor- T. Le Wilson d: Co. 
lrinjnferest-iailed on the same issue and. . 


'gn'was ‘content 
temen 


X, titled. years 
+". basymuch' of 


to-accept the ‘adverse judg- 


against -him, «should: be- held: en- 


afterwards, twhen it might 
the- relevant. evidence. was 


vd yio:longer available, to- raise the same 


+ cigsuétall' ove 


7: again.” Ther Lordships 


' ye of -course ‘recognise --that.-the. principle 
4: ip, lesa” obviously just twhere it” operates 

.: to? bind«the:ultimate: reversioners by the 
tyépult of w suit in- which. a. plaintiff 


' Y «hadafaild. ow 


‘presumptive; 


hose.. 1nterest, then merely 
-never ultimately. matured. 


' Phe danger of a feigned:.1ssue in such 
‘ta suit is not to. bezoverlooked. 
sbdButz-his:danger is.mainly serious 


a ; 

= (9) 37 Ind. Cas 101, 431 A 207, 90AL L T. 
Sol? 31M. Lede: 

a Wi N. 41688, 20 


“gudBom; L. R856, 
(P -0.), 


995. 14 A L JB0T, (1916), 2 
O. W N 1323, 38 at 6 
20, D J. 900, 4 L, W 


:Bolicitois for the Respondents‘—Messrs. 


Chapman, Walker and Shephard. ` 


= CALCUTTA HIGH COURT. 
* ÁPPEAL FROM APPELLATE DECREE 
"No: 177 071922, 
i " ] ris 8/1924. 
^ Present:--Mi; J'ustice-Pearson and 
À "*Mr.Justice"Graham. — 
DIDINANATE:SARMA KATAKI— 
4 *- PLAINTIRE—APPELLANT 
= versus 


GOUR, NATH BARMA KATAKI ` 


M. 
A CAND OTHBRS— BFENDANTS~~RESPONDENTS, 


Précedure-—Party+ entitled io equitable relief— 


-, 1 Court, duty’ of— Pleadings, ‘amendment of, 


Y 


fe 


Vol.-82]17 O | INDIANSOASEBG ^ ^. EM UT 


relief to which! the'plaintiff is"entitled, it would:be v « 


vantage of ahy. 
he is entitled: under ‘the-law;-and ifneceesary, to ning shis«claim, fu ‘De h opis 
treat'hiss pleadings, as amended for ‘that purpose, g 2 Tiher 4 performahosi in 
even at: ap te stago ot the«auit. b. 


ede 


D * 
al 9,5: 986; coL 1] 5; "5 "It-haSebeen argued before us in appeals! i+, 


19212 plaintiff ns entitled to a deeree mifontu 
revetsirig that of. the -Munsif,. Gatihati, “specific performance as regards the dth*r «^ 
dated-the/23rd ‘of May;1921" 7" share, upon payment: of Rs: 400 oniy i 
Dr. Jadu: Nath Kanjijal and Babu- It 1s argus "rthat- hei, caser» fallssmoty hy 
Binode Lal Mukeryi; for the Appellant: +! within?section 15 but; within-sectioh 16:69; 
Moulvi, Nurul dug Choudhary, forthe, :0f the; Specitio-Reliefi Act.-' Referente»? 
Respondents. : Rd ` is also“made ‘to :the ~ cas ‘Jof Krishnars, 
“°° JUDGMENT?“ , | Chandra’ Dey v.,.W.-Graham-.(1). "The is, 
Pearson; J.-+This'-'is "an + appeal facts in that-,fcaser were: undoubtedly:..’, 
from’ ‘a decision” of the District’ Judge,. very bimilar’*to ‘those: of: thes, presepto" 
of the-Assam-- Valley Districts ; .revyerss-, But-'in -that case -there weretwo plots. 
inga judgment? of “the * Mungifz ‘at 1:0f land:one- belonging. to astranger.. tot: 


Gouhatf'.“ Thé facts.‘ are. 'as' follows ^^ the: contract; in the presenti casevthe nd: - 


A certáitirdag No. 219“Belonged.té thé’. property "in. question'-wasznjmale ‘pros ^ 
. plaintiff the 'firsoand second. deféndanta; perty unpartitioned belonging:.to } theja- 
and~‘one + Krishna »Nath:“Dhéy"weret-all* . brothers;in equal,share. “Be, that asti 
brothers" and“: owned-the " property" “in « may, ^, am unahle- to . distinguish»the^a'; 
equal'\shatest’:Thé first: 'defendáni 'ap-. facte of the case. now ;before;-us »fromaet 
proai Ahe plaintiff. representing! to. -theifacts which are given’. in dllustrfz; 


im:that ‘he! wast the - owner of} of..tion (a) to section 15 ‘of the, Specifier- ' 


thisidag,. and, agreed - to’ -gell his‘: half. Relief; Act and- 1 think the lower Appeli 
hai 
Ba 800." The } shave purported- „tò ^ that.avas? the section te -be «applied: sini v, 
comiprise>the 4th shdre ibelonging: to the + the circumstances of this cases» s. « ; fui. 
first*defendgnt aud the 4th'share Belong-': It appears, ;howevery thatthe: phintift4g; 
ingáto/Krishr&  Nath'whioh, he alleged, "Who, succeeded in shis-suit’an ‘the Firstti- 

hadefallento“hitn by succession. Beféré-. Court, finding; that»the-lower-Appellaténz: 

the*contract was scompletelyshowever, Court.was’ likely -to reverse ,that-fdeci* 3. 
it appeate' that the/plaintifficame!to know sion made-.an :offer-of. the«full àmountiga, 


thatiKriBhna *Nath’s!!4th "share»^had. ‘of Rs 800'in return for.a convéyarcar;t., , 


beer?Cin afaciitinhéritedc-Uy *Krishna-of the 4thy-share-belonging-to thefirst} 
"Natlé8 daughter d£ god! “The: plaintiff’. defendant. The lower Appellate «Couxt ri^ ' 
theretipor-tsued\ for’ specificu'perfofm- dealt awithothis--offer merely by saying‘ 
ance&on'the?docting ‘of Being Centitled'. that it was made at too late stage and " 
to the 4th share belonging?to -thed first: that the suit...was.brought,.upon . the: 
defendant on«®  proportjohate' ‘payment’ footing that: thé “plaintiff “was” entitled: 


of Rs 400—Rs,.»200-havingybeen already to conveyance ‘of hAll the land.’on ‘pay | 


paid.‘as.earnest money.,.by~theplaintiffy ment of Rs. 400 only. . 


The-First.Ooürt.decfeed the buit- The ,. lt appears” to me that when a Courtes 
lower «Appellate. Court)r-reyersing..,that .» 18 able’ to ‘discover, ‘as-in "this'ease; An . 
decision dismissed: the -suit,,.the , basis equitable relief to which the party. 18+, 
of the disthissal -being that,» inasmuch; entitled it ‘would-be’ well, advised :'to '* 
as section, 15 vot :the, Sepefic Relief Act: allow the ‘plaintiff, where” the "defêng-' 
applied-tó the circumstances. of »the case., ait had been-so.obviowslywin -default 


the'l-plaintifi. would ‘only.,.be ~entitled-to.-. (1) 75 Ind «Gas 421,21 O W: 8.6939 0.9-700,. se 


a , deoresbupon-r -the.--footing that." he. (1923 A: L R (0) 604: 5 


. NE 


are ito the“ plaintiff". for. Sa sum ~of “later Court was -right -in J/holdingrthat.+ , : 
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s to take ndvhntage: of any such equit-. estate, dustenction betueen—Equity, justice and we 


ables:relief. to which he is entitled under ' 
the law,vand if necessary, to treat his 
pleadings as’ amended: for' that» purpose. 


At most it would be a matter where > 


the defendant ought to be. compensated * 
in costs: for the could’ have no grievance t 
except’ that he ‘might’ possibly not 
have come'to Court had'ihe offer béen ' 
made before: the commencement of the” 


litigations. ! ac | 


4 


I think, T that : dis appeal. 
Qughti to: be’ allowed and'that an order’ 
should. be! made: that’ upon the plaint-': 
iff's depositing in. the Fürst Court the: 
sum ‘of Rs» "80 within ‘one month after : 
the arrivaliof the record im the: lower' 
Court: the: defendant: wil execute a 
conveyance of. ‘his ' 1th ;'share. in ‘the: 
propérty in''question: In ‘the ‘circum-"! 
stances we:think that the justice ' of- 


the case-will be met by making no '- 


"order'as to costs of this- appeal, orin the ' 
Courts below ' 
In'the event of the móney not bette: 
deposited’ within‘the time: allowed the’ 
fppeal will stand dismissed: with costs 
Kora J {May 20, 1924)—I 


NY de^ stated TT an' additional sum ' 


. of "d “800 has been already deposited"! 


pud ing-the' appeal. This war not 
rought to our attention at'the time of ' 
the-hearfng. That: being’ so, it" will 
only-be' necessary for the plaintiff. to 
depositia : further sum of Rs, 300" instead 
of Bix' hundred ' rupees " within ' one 
moritli' as! directed. y ihe: ‘judgment 


already signed. 

Let the ' record be sent! down with- 
out delay. - E 

Mi aM. "3. Jr “Appeal allowed. 


EE 





PRIV Y. COUNCIL. 
FROM THA BOMBAY Hian Court. 
June 19, 1924 ij 

Tesent;—Lord Dunedin, Lord ,.. 

Pijon, pana ‘and Sir John ` 
6 

' KENOHAYÄ KOM SANYELLAPPA | 

HOBMANI | AND aNorign APPELLANTS ` 


JaYRIMÁLLAPPA CHANNAPPA 
SOSOMASAGAR-—RESPONDENT, ' 
Hindu EET PROC UNE rand "equitable ` 


ala 


conscience Murderer, whether can suoceed —W ife, 
pondion of—Bandhos preference between Statute, gi 


construction 

‘A Hindu eee is’ wholly disqualified, from 
succeeding to the estate left by 

,person; even' if there be no such rolo in. HanduTaw ton 
the prinaples sana, qure and ] 
exclude the murderer tion: V (p. 8 s f 


eol 1 
Vedanayaga: Mudatiany fedora, LEN 501, can! 
P ] 
“The murderer id! tor’ the "purposes of succession, m 
' mon-existeht ‘and cannot! be treated -as'one who ''" 
AA stock for a fresh SA ‘of descent. [p. 868, =t 
co. SU m ct 
"m Gangu x Chandrathan lai, 32 Bi $78; ‘10 Bog; 
L R 149 disangulah 
"The theo: legal and equitable estates’ is do" x i 
Rx a Dar p enea, 2.) á "uu 
Under Hindu y^ Law; ‘a crits . eee a 
, member, of her husband's gotra, an actual rela- uy 
um ot hèr, husbéuid’s ; relations | in her Own right 
Under Hindu 'Léw- bandhus. of 
‘succeed kaang 


ji ran a e bandhu 18 EO to preference 

over a female ' athe col. 1,-p 970, col’ 1] 

‘ Nannaa y a Ts y- 10, ArInd 'Dea 
717. WA ve Houghton, x Houghton. is 

1815) 2 Oh 172,8, L, J, Oh T , 113 L T. 429; 

ee oe aT Le UE. una v Sadashiv, 


20 B To, 4 Boin L, R- 527, Raja Venkata Nara- | 


nmki: "i Rao ‘Bahadur v 'Rajah'Surenani. ni 
Ein ma Jagannadha Go Row |, 
. Bahadur, 31 M, 391,4 M, L. T. 5; 18 M. L J. 409 


Balkrishna Bhimaji v Ramkrishna Gangadhar, 59 m. 
. it. wes 


Ind ' “TTY, 45 B. 88. 22" Boin. L. R 
Eemi, to. ia (b u 
Statutes sanjak heirshi or ' descent, ‘ora, 
giving force: to Wills and to, devises contain- 


ed in Wills ahould, be read, as not intended to 7 
ect "paramount ues 06 ey Or- ^ 
depart’ hom wellottled- principes at an ü 
"dence [p 988, coL I] ' oi. ~ 
' Appeal, ne a: judgment and decree ;. T 
‘of the, Bom High. Court, e dated the 4; 
lat September 1920. (Sir Norman Macleod, &i 
Kn Chicf Juetice, and Mr. | Justice Faw~ ,,/ 
cett), and reported ae 61:Ind,, Cas. 294, 
against tht order of the. First.. : Class, 
ı Judge, Dharwar.. 
Mr. Raikes, for the Appellants. dcs aay 


<o JUDGMENT." ^^ "^? 
Lord’ Phillimore. This case, “in-! 
„volves some ' questions’ of' sapane 
"Thé "parties" are 'all' relations, ‘descend: ’ ! 
ants of one’ Hanmanna.' He bad threé' ae 
!, children—a ‘daughter, Basava, whose son x) 
Girimallappa Channappa 'Bomasagar de ^ 
the plaintiff? and presen, Tespondent;' ar 
son” "Vadaksppa who had two" daughters, "- 
 Kenohavs ‘and "Gángava— who"! are: thé | 


1 
(n 


M 


e murdered ‘i 


1 


à 


"c 


un z : ew i Dr b 
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ed. --Ramauna'married'Ohanbasava; they ‘him? MEN : 
had'ào children,-but they” adopted: as’ a. Ifinot,—and he, is to be wiped out’ 
son, Parappa.' He ‘died a month after -altogether——who "are the heirs of - 
Ramanna.. “Thereupon, ‘his! adoptive Par&ppa?' ° un 3d oy s ds 
mother” t Ohanbasava succeeded, to! the. And to this last question there ‘ara’ E 
property for thie ordinary Hindu woman's. ; three "possible" answers: ' , The- three , 
estate, “and, -upon wher «déáth; “descent” "cousins: may be entitled equally; or the D 
would’ have''to be; trace. to'Paráppa as *daughters-of the uncle máy succeed. alone: 
1 he “or the! ‘soi ofthe ' aunt mày. succeed '" * 

survivéd!, Obanbasava* woaldo-be,'the “alone, S «4^ i Ite. ema ee TO a 


touei US US U thiselaw ‘disqualified a murderer’ from ' ' 
eU du a SANGANG WI fno n5 gucceeding to-an estate, the succession to’, 
JAN 9. OE 


ny tN, nwon which’ he had’ accelerated by killing the". 
Sp MG KG iit etm Ut Ramanna ("C woman who-hhad 2'previous ihterest duri " 
Vadgka ,'" Basava Il! Ramanna : A P Kakine ros 
TPR (at, ies '"died 1911-212, ing. her-life But in compliance as he | 
2 1} Girimallapa;, | = Obanbasava,t. considered with a ‘decisicn of the High ' 


aduer t nahi utt aaa he "the! murderer' did’ take the legal ‘estate, - 

S Anus T RES Kiii Parappa: ^, though he was disqualified from having '! e: 
eee MeL n c ut inb unn (adopte d: 
eru pies owe s died one me ^ 

i an 


SSMO eon urat TET RAN] 


Ta: 47 (5 ' the! murderer,- but! wiped hin ott from? 





a ka a er ar? rote 73 
oben J 1"! Gangaa, ^" ' -Hanmappa; "111: to the propositus Parappa ‘is to be traced’ `’ 


(defendant +: ‘1. (defendant ‘x! (murderer o£... directly and not throug him, . E í am 
Ie il Num. ademni ‘The High 'Oourt oghie" to thie- kame”! , 
aea UU (defendant v "tor hfe), " conclusions, ‘that is to say that ‘the 


property. oar) wach, man: justice and good conscience,’ And while, ' 
The defendanta, Kenchava/ and . Gan- * thinking," it 'immíàteria] ‘whether’ the ^ 

` gava, the daughters of Parappa's uncle, murderer ‘had the legal estate ‘vested in a 
obtained: possession. ''' Thereupon;' the him or’ not because ' l 


l 


claiming’ to h8vev'a better: title: --The* be treated"as if he ‘were dead when the e 
defendants being. in''possession—while^ inheritance pened' and as nob beinga ' 


the murderer Hanmappa, . «y 4n . estate, 


m 4 r 7 x 


^ 


e 
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BetoreZthis- Board, sit has been con? ^ — In'their/Lordspips!yiew it was: righty sh) 


A» 


tended that ihe matter is governed-by  Jeld-by the two -Oourte: below: that the:-* - 


"Hindu Law, and -that-the Hindu Law murderer: was idisqualified,^&nd-- with 
- makes- no provision disqualifying 


regard to the question whether: he is-dis-« 
ualified wholly or only as::to the. bene-£: , 
feial interest which -tho..Subordinaté*™ 


a 
murderer from succeeding to the estate » 
of his victim and, therefore, it must’ be 


taken that according to this law he can- Judge: discussed, “founding upon; the ý 


o4 , 


succeed: and he being alive, the plaintiff. distinctión between"the berieficialandt: ^ 


hag:;no title» legal: estate‘«which was: made “byt the- 
* Their Lordships.do not take this view: Subordinate - 


There iš much to’ be said-for the- argu- Courtof+Madras»in the: case of yVada-.: 


meit of the Subordinate iJudge that the: nayaga:Mudaliar v, Vedammal {at theirs ' 


printiples,of jurispurdence which can be ' Lordships.reject; ‘as! did the: High. Conrt;i'* 
traced in Hindu Law, would warrant an «here, any such: distinetion: "The theory. - 
inference that according to that'law-a of legal and equitable atnes Ma DO uei x 
man cannot take -advantage of his: own’ of Hindu Law and should not:be introdué^ , 
wrong, ond thatif this case had ‘come -ed into discussion eee 
under consideration by the: Hindu-sages. > The second question to. be decided is 
thay would! have determined: it against- : whether title can bé claimed! through the 
the murderér, But it is unnecessary 830, murderer. -Jf-this-wer'e-so,- the-.defend- 
to decide, hecausé, the alternative is be- -anté as «the: murderers sisters; would. 
tween ‘the Hindu Law being as above take:rprecédence’ of the’ plaintiff: his“ 
stated-ox' being for this purpose non-exist- - cousin? Tn-this matter: also; their Lord- 
ent?’ and jin thig latter case the High- ‘shrps are‘of opmion ‘that the Courts be- 
Court have rightly decided. that. the ‘low wereright The murderer should 
principles of 'equity, . justice. and . he treated. as non-existent and notas one 

Xd-coácience exclude the murderer | who forms'the'stock fora fresh’ line of 

hé English Law on-this subject-is  descent,'"It' may be pointed out' that 
based "upen ‘principle: and. -is well +thid'view wasalso taken. in the Madras 
settled.” It is true that. the reported .case just cited. . $ s 
dedisions have been in cases where the It was contended: that~a -different 
pn devisee or légatee under ruling was-to be exfracted: from "the-dez" 
the Will of the murdered person, and that ' cision" of: the’: Bombay v High : Court sin ^ 
Joyoe,*J , in In re Houghton, Houghton-v. Gangu» v. ^ Chandrabhagabas (3) > This 
Hotghion (1) thought it a matter'forcon- is hot so," In that" dase, “the wife of & 
sidération whether the same rule would murderer was held' entitled to succeed 
apply” in the case of an intestàcy, and. to the: estate of the murdered: “many'but'* | 
cited-á decision of a Court in the U. 8- A. ' that was not; because the, wife “deduced? > 
by which it washeld that they provisions ~ title. through -her-husband but. because wt- 
of ‘the’ Statute `of ' Distributioñs - were: of the principle ‘of Hindu family, -Law>-', 
paramount .and -forbade the considera-. that'& wife- becomes: member òf her *, 
tion of any disqualification. But the: husbańd’s’gotra;, an actual'relation-“of ' 
actual decision of Joyce, J., was rested ~'her ‘husband's: relations ^in; i hen: :own' ^ 


oar 


upon another ground and .a quite satis- right, as-it is called: in Bongu- Lawa c . 


factory one, and their Lordships‘are un- 
Bble'to follow the reasoning of the learned | ‘fore, has mo, bearing, 
Anteritan ' Judge. Statutes regulating  case.: : 
heirship or' decent, or giving force to ' 
Willa and'tb the devises contained in as between the appellants, and. the Tes." 
Wills should be read as not' intended to pondent—all -thréebeing.--first- cousins a 
affect; paramount questions-of public ' of the -propositus—any: distingtion «is ^to " 
pelicy-or depart from well-settled princi- be made by.reason ‘of their: sex-or “then: 
pl¢s'of ju ispradence. gex of -their parents; 


gotraja-samnda.. The decision,', there-~ 
on tthe: present 5 


Judge: andy by «the Highs: 


(1) (915). 2 Oh, 173, '84 L J O 
422, 508. J. 602, JL T L R 427, 


725, I13 L'T. ~: 
: Ni 


“The: Subotdinetess’ 
(2) 87 M: 5911 ' : 2 x WE 
(3) 32 B. 275, 10 Bom LR: lior (e. 


1 
E 


Ti remains to, be determined: whether." 


sA 


ï d 1 f " . 
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» Judgelthoughitthat there wastho-distinc--the' case of: “Yeddohela Madal artin, % 
tion to be made, between bandhus «of Subramania Mudaliar(5), - - 


` equal'nearnéés¥ and that all took'egually, | But,’ the - High. -Court of “Bombayi, 


andso he gave;to.the' plaintiff- a third of in : 1902 «in ‘the case-+of Saguna? v, 
the property. . 1... o. Sadashw (6) came to the conclusión- 
Both parties appealed to the High  that-' however," -this might” be ‘“in' 
Court, which  held-that, as between: Madras; jt "was: different- lin ‘Bombby? + 


- Bandhus of equal nearness to the pro- The- Judgep. . gaye:-'preference- to ther- 


positus, male members of the family father's: half-sister ^ over the -mothers -a 
-were preferred to female, and gave brother, vand. did ` + note: followin than 


Judgment that the plaintiff should take caseyof Narasimma‘ v. Mangammkl 448 


the wholes | ——— 5. , | 2 4L. Which-+-was/+quoted* to "them, Anda! 
The:--caset against: this» decisioh has, if -was :upon^ ‘this --deeiBionis:of «the ve 
been very fully argued before their High-j.Court.of, Bombay! thatsthe maint: 
` Lordships by Counsel for the-defendante- argunierit of Qounsel: for ‘the appellanta». 
appellanta--He brought ~a. number, of wasfoundede- . ` j 
authorities ‘before’ their Lordships | for. ^ When analysed; ‘however, the-decision..- ^ 
reviewt; 'all«of which ;-have" beén*con?' of the!Bombay -Gourtt- comea.te this*onhy: < 


sidered. ea kyeh - There mayor -may‘ not /be-a! préferenóe tir 
In the ‘result;however, »for the pur-. among, bandhus of, males “over! females, + 
oses of this:- “thermatter can .be 'if they '-are- otherwise sin —the.-.'same-* 


rought inte (a “short compass Both! positione but theres a ‘priorand ‘paras! s - 
thé Subordinate’ Judge" and: the High. ‘mount enquiry- whather-they-are-bandhws’ v: 
ee ee en the father's-gide;or on the. ‘mother’s: 
Judge; paid ‘it a8 "toncedéd ‘in ‘argu-* side—those! on «the ^ father- aide 'bavinjs uk 
mentton bothisides—that..thé pldintiff.the!precedence. - TAE dc 
and the-defendants are bandhus(bhinna ^ The-que&tion-of priority! ds  betweem +”. 
otrd- “spindasy bin” equal degree atma bandhus-ex parte gaternt and those c^ 
being sapindas- within’ four, degrees of > ex parte materna" hes been the subjecti. 


' the’tommon- ancestor: This being, 60, of much ‘discussion—the - latest -word^ om =: 


no reason is showin itheirLordships:: the, -subject Being found-oh "V edacheli. 1 
o inion! why: the! defendatits’as daughters’ Mudaliar envy. + Subramama:- + Mudalitig «^ 
of thé ‘decéadadi, ‘father's ` brother-bhould""(5) which decided’ sin 4921, that-as~'s 


uj 


take-inspreéference to ‘the ‘plaintiff: who’. between- pitrubandhus and matru bindhus ^ 


is the-son' of the deceased father's sister." the. Drefererica- "given ‘to -the'sformer lig. 
Sofar'ageiz, both! Courts’ dre“in agree settled.-* ; ih 
meht; dnd’ ‘their Lordships’ are inj&eree-'*" The case- now before their: ‘Lordéhips:- 
ment' with both Courts. That leaves to “is not affected’ howeter, = by: thesecon-.« 
be-detértrihed" the point 6m “which “the siderations, as both -sets of :claimants " 


- two Wourts-différ, the Subérdinate, Judge «are. ‘telated’on thé fathei's "side." 


havirgcheld-thativallthre&' should: share", 11908, the High Cou “Madras “in m ` 
alikejtandithe-High,. .@ouit_ having gaweni iia arsi sat d Raoa 
preference to the plaintiff-as being t8 Bahadur v. Rajah, Surenani: - Venkata : 
malen 5. o 75. t0 0. Purushothama: Jagannadha "Gopaia: Roi, 
Now: "dt was ‘decided -by* the-Higlis"Bahadur- (7). again decidet- thete in - 
Court: of Madras in 1889, in the csse:*that Presidency -a male-bandAu is ^en. v. 


of Narasimmit +. 'Manganimial (4); that > titled to preference over a female bandhu,» 


a father's ‘sister “Was postponed'to a "even though the latte? is mearer-- ino: 
mothér's brother by reason Of thé genéral- :- 


préférénée “giver! among” bandhus-'to' (6) 64 Ind Qas 402, 481 A319, 9f Kom LR ; 
male’ över’ female ‘heirs.’ This" decision 049, 44 M 753, ML L W 402, (1981) MI TV -N 809; | 
a over; roma d TEMEN o pL T 107, 200 W N 159/41 M- L J 65. 
was “quoted: without» disapprovül* by^v 30a D T 18874-U 1P. L R (b. O)13, (1029)... 0 
their! Lordstips"/"on ^thisJiBoard-*in-- R (P 0) 33 (P O) l " 
; as DEM NEU TIER Vs 
(13 MTG, d pddeDbotQr-93 TIT. 0) 91 M 321, 4 MAL, T. 5, 18 M. L, J. 409, T 
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BABI KANTA- #OHARIHA BAHADUR V,-GENDA SHEIKH, `- ` ot "n a oe 
‘degree: . ‘Saguna v. Sadashiv (6) was not . and they will m 'advise His “Majesty: "s l : 
reterred to in the judgment, ‘but it was - "accórdingly.-- Tout » 
unnecessary because there was no 'con- Noa. eh da Appeal dimissa. : 
‘test between. maternal and paternal 2 Solicitors: for '.the Appellgats Mesra,” 
bandhus, ' ~ m. L Wilson & Co. |, ; 

Then in Balkrishna, Bhima mn v. Ram-'' . TA vas d. 
krishna Gangadhar (8) decided 'in.1920 by | ET KN Ms ble eon 
the, High Court ofBombay—econsisting: ' -'* Wk ee j| SP Kg a 
of the same Judges who decided the case ^ : a Bout WoE, cl e 
now. under: appeal—the' authority of ` "t ia o y PAAA Na Eh a ai 
Rajah \Vienkata' Narasimha Appa Rao) wed ee tha te Polus dran K 


Bahadur v.: Rajah Surenani ‘Venkata: ' CALOUTTA HIGH COURT.: 
Burushothama Jagannadha Gopala Row © ^ ATPRAL FROM 'APPBLLATR’ DBOREB NO Tr ' 
Bahadur (7)-wasfollowed The principle .- PSU op 19022, 70, in 

that among bandhus- the- 'male ‘18 '- EE > "Tune 11,1924." ieget ot 
entitled to preference over the female! :* ‘Present: ‘—Mr. Justice ‘Chakravarty! Po 
even: though the latter. ʻi nearer “Maharaja SASI KANTA'ACHARJEE '" : 


in degree—was accepted'as being law +» BAHADUR--PLAINTIFF—APPBLLANT- ' 

_ for ethe“ ‘Bombay’ Madras Pr as. much versus po. 
as , fort.‘ the? ' residency ; ` GENDA SHEIKH AND ' ruag“ DEFEND! 
and..preference was: given to a mother's ^^ * ANTRRRSPONDHNTB, > ^ i 
Sister'B-son over a brother's’ daughter. y Tenancy ' Act (VIII of 1885), a. FN 4 
In that particular: case the actual deci. ' amemus jaina—Contract,panformance of 


sion .would. appear: to conflict" with : 
Saguna v. Sadashtv (8) beaause it appar- heey, aa y anala maling ng uxor 
ently ignored d the supposed prior and- ag PY Sehon 29 ofthe “Bengal ey 
paramount claim: of' paternal: over t. [p 971, co nie ati UEM 
Paapa 'bandhus; “and it'would seem ' WL GIA, v. kawan under, 51 Td." 
that for: some ‘anaccountable reason, ; A landlord is entitled’ to receive ‘cariaideration ' ' 
Saguna v. Sadashiv (6) was not cited to "for i the purchase of æ non-transferable:! 
the Court». Whenever, therefore, the two occupancy holding. [p 912, col 2], im 
conflicting  principles' of preference of ' A. tona „contreet enjo ing, the, emet ; 
the paternal over the maternal line and ^ rescusion'or reformation Ni the utat us RU A 
preferencé' of the male over the: female dr he is' not bound by one ot is terme.) | 
* sex, in the'Presidency of Bombay, have 

to be weighed, the Court which weighe ay iis Sanm Shaha v. Ege iia 
them ave'to choose ‘between these Oas 16, o L' J. 58, / 2380. "W CN. 93, dis- - 
two decisions of the High Court. ' r E i No ons aar 

But'it'will be ‘seen from this summary ppeal against a decree'of the Bubo! ài- : 
that there is ho case in the’ Bombay nate Judge; Betond Court, Mymensingh, : 
Presidency. which decides that some pre- dated ‘the’ 29th. November. 1921 affirm- 
ference is‘ not ‘to be "given: to male ing that of'the Munsif, ‘Pingos, aati H 
bandhus: ‘over ‘female. d there is no tha alat ga nd e R Mee tr 
doubt, indeed the: learnded Counsel for abus won An kanang, d and... 
the. ‘appellants’ 'did' not contend ‘hat Epica anarg, Dose, ior toe Apo 
there. was any. doubt, that: throughout : beg 
the,"rest of India; preference’ tor- the JUDGMENT. This is an äppel by.’ 
male’ would be certain. i the’ plaintiff and, . arises out. of. ʻa guit 

This being 80, their Lordships are brought. by him for recovery , of arrears , 
o£ -opinion | that, the’ case was rightly or rent dh ae PROS was agreed | 
decidéd: by the High Court of Bombay, ‘pauliyal "dated the. 23rd ot Tr 
and that this appeal: should be dismissed, The facts which are necessary for’ the ur 


20 In Cas TU 45 D. 155; 22- Bon. L. Re determination of this appeal are as fol- 
ws RE ; lows. One Samir the redes ecossor of. the 


TE 
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defendants was by a right ofiinheritance plaintiff against the decree of the *Subore -* 


entitled to one-fifth share of an occupancy dinate Judge. , ^ 
holding. He purchasedalsoa non-tianster- °. It was contended in appeal by Babu 
&ble-'oceupaney holding which belonged . Jogesh Chandra Ray, the learned Vakil, 
to somebody else. He approached his for the appellant, first that the kabulwat 
landlord and prayed for sub-division’ of having’ been found to have been duly 
his ancestral holding and also for recogni- | executed and to be valid deed the 
tion, of his mght as a purchaser of the plaintiff, was entitled to a. decree at the 
occupancy. holding which. he had-bought. .,,rate-of Re. 15-7-0 as agreed between |, 
It seams that the parties ‘agreed.and the parties ‘and evidenced by the, ° 
the result of that agreement was ;the kabuliyat.. The next contention of. the 
kabuliyat which I have. already men- learned Vakil: was that as the kabuliyat 
tioned, By. that, kabuliyat the one-fifth ‘had been'allowed to stand unquestioned: e 
sharé which Samir inherited was amal-..the defendants were not- entitled Ito., 
gamated with the land he had purchased . object: to "one of its terms without : 
and a new holding was created,,ab a. previously having ‘sought either to 
rental of Rs 15:7-0 In arriving at that rescind or "reform the , contract and.. 
sum the kabulwat states that the rent, : thirdly. it was contended . that. there ',; i 
of the .old holding’ was taken 'to: be.., was really no contravention of sections e 
Rs. 46-12-6 and the rent of the purchased; 29 of the Bengal Tenancy Act in the 
jote'of Bamir was taken to be Rs. 5-8-3, claim by the plaintiff in the present, 
The one-fifth of therent of the jote to- .suit .. f f E 
gether with the rent of the purchased jote . I think. these contentions are sound, 
was Rs, 15-7-0 and that 1s the rent "It is to. be-regretted that the, respond- ,r 
which: Sainir agreed to pay for the con- .ents do not appear in . the present : 
solidated holding which was created by; appeal.“ The kabuliyat really .is for a. * 
that Eabuliyat, The 'rent due under consolidated new holding created bx, 
that: kabuliyat for the years:1323 to 1326 the amalgamated ofta paM.of the old |... 
13 the subject-matter‘ of the: present . occupancy holding. with: the land ofan- " 
“suit, $ : xir NG or cun r, other occupancy ‘holding which was non- | e 
The defence of the ‘defendants who : transferable but to the transfer of which , 
were the representatives of ‘Samir'was .the landlord gave his. consent and 
that the kabultyat was not: voluntarily agreed to create the tenancy evidenced by +, 
executed by Samir, that he: was mot, the kabuliyat: As there was a promise 
cognizant ‘of the terms of the kabuliyat ' to pay Rs. 15-7-0 as rent of this new 
and ‘in fact the! kabulwat' was extorted -holding the ‘defence of the defendanta . 1 
"by forcé, They 'furtker contended that; that- the contract was not binding on 
the rent was ‘not ‘realizable because it the ground that it was taken. by fona 
contravenes the*provisions of.section 29 shaving, failed ‘there is: ‘absolutely no ; 
of the Bengal Tenancy Act.- °° ‘reason: why ‘the landlord should. not be , 
Thus. suit was tried along with other entitled'to claim rent as, settled by that 
suits and we are concerned with Suit kabultyat. “There is no question of any > 
No. 530 out of the three suits tried to-« enhancemeat! here 'of vany . existing | 
gether’ The learned Munsif found that tenancy. It was really a tenancy created ., 
the kabuliyat was executed voluntarily for the first: time : If has been.held in |. 
and with full: knowledge of its contents numerous cased. that! a tenancy created , 
and. that’ it ‘was validly executed "The. by amalgamated additional land with, v 
learned: Munsif, however,’ gave effect to: an. existing ‘occupancy holding is not . 
the “second defence and''reduced the . controlled by'section 29 of the Bengal 
rent from!Tis, 15-7-0 to: Re. 12-5-ll per. Tenancy ‘Act. In’ this connection: the . R 
annum and made a modified decree on . learned  Vakil refers to the case of . 
that basis On appeal by the landlord’ Garibulla Sheikh v. Jnanada Sundari (.,* . 
laintiff the learned Subordinate Judge. The principle laid down in that case. 
has affirmed .the decree" of the, Munsif e KAT «uo m 2 
and the present appeal is, by the (1) 57 Ind, Oas. 998, 33 O, L J-14,.. 3, a 
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"ds ordinàrily:applicable to the-<presebt-tin the 2 RecorüipficRightsiwhickuuwamnd > 
caso.: It had been ingeneously suggest-- pyblished?in the: year’ 1915:ehortly bei. - 
ed, howéyer, for the defence before the +. ore™ this" -kabuliyat' was! executed was To 
lower Gourts “that although.. this: ‘rent ""not ‘the true ‘record and puntil the cons; ~.. 
was i d to be ‘paid for the holding »trary'tis-established we must takéethe: ~ 
created! by: amalganiation! of lands’ ^as s^deliberate': statement ‘of ‘the! partiestas «* : - 
“Btated:ein ‘the kabuhgat but in arriving «contained in -& document which is shown: it 
at’ thé rent-payable for: the-new-hold- to Have: been'zéxecuteds,volintarily dnd t: . 
‘ing ‘thes jama‘of the ‘old : holding: was ! *propeily' -by :the partiesiaa corrects- The 9 , , 
increased from Rs. 29 odd to Ra ^46 odd ''"Oourt-below *didenobyrefer“to any sevis * ` 
andé the “proportionate Tembi payable for!“ denve< to’ that effect: Then! againivas ~ - 

* the one-fitth‘share.was not taken to bè one’ “has-been v contended::by ‘therlearnedss. | 
*ftth? df Rs! 29 ‘odd-but-one-fifth of Ra- 46 t-Vakil for: theuappellants ‘how: is it! pasas , 
‘odd and, therefore; it was: really an en- vsibleitfor: the defendantsito refu&e-to be v: . 
hanc&ment''of 4he.rent of theoldvhold— boundby“onesof ‘thé. items! ofa con-- 
ing AI do'miot see»that it ig 80 as the: track which 'as-I have already stated is .« , 
rent^zgreét' to be ‘paid. for. 'the - new of & complex nature.. The- landlord: 
holding: wagfi.Rs“ 15-7-0--on  whaievef * wagenot bound to recognizé-thd subar- 
b&&us"At.is grrived-at ^Tt might be, I sdivisionr of an old -holding»wHetagreed: : 
do not Bay tit was. that ‘the parties to do. so; The -dandlord* was;not bound >’ 
agrean" to take'!Rs* 46 odd asthe yama ‘to recognize the -transferable-ocoupancy «t 
of the old holding although it was not '-holdingbut' Helagreed»to do so andhe”! ' 
so' “Butthat did^not»of itself “in any : waaventitled~:to receive «consideration? 
way ~affecttthe*promme!of the tenant to` foreithese :concesmons-made:by him, and. ~ 

-pay ?Re;«15-7-0. as rent for~xthe newly: for aught.iee “know -ther ‘parties ' madeit, -~ 
created-holding . -Thé way*sin which at "the eontráet;nwith a “full knowledge: of* + 
wag attempted to be shown that the tent r the ‘circumstances ‘and Rs 15-70 wasto: 
was "taken to “be “Rs "46 odd inste&d of - agreed {to be ithe strue*rent payable fort- 
Re -29-Sddewas this: ~The learned Sub-': the gamo created. .There-.is no “princi: : 
otdinate: Judge:says that the Record-of- ple upon which a party to a contract! ^ 
Rights ‘shows that» the jama of the occü- » allowing thencontract to stand-and.en-: 
pandy holding ofwhieh Samir gotone-filth ijoying-the. benefit tof that -contract him- 
sharêgas recorded as Rs. 1929-18-90 ‘and: «-ge]f can teayvavhén’ he»18 suedi- forthe , 
it wasfor'the: landlord to show: that enforcement of ‘onewof the terms of the. 
the rent was-freally Rs: 48 -odd,» and’ -contract that: -he-18 ‘entitled to retain- s 
haviaigcome'to the.conclusion that the: the !benefit- of ‘the contractsbut-is note 
rentatwasRs°129 oddisthe lower  Appel-\~ houndMby ~one. of “its storma -at-a time ~: 
JatemOourts-saya:“the-yama of Rs.i46-13-6 “when the-right:/to get either aescission :; ' 
entered mi -the-kabultyat, is either.a miss: or reformation.of<-contract.-has» been ~ 
representationor a mistakes In either: ‘barred. Thé casestin «which't'a party to '* 
viewirof the'*case« the contract based oii: & contract:was- held not: to'be bound: 

. this*amount’is not enforceable n law." by.it without sebting- aside  the-con- . 

Tt ib gomovhat ' difficult „to | follow: this: ‘tract were ithe cases «when the-contract a 
reasoning; It has: been found that the wasrabsdlutely-ivoid' en . toto. Bee dha. 
contracó^vas not'vitiated either by fraud - ‘cases of: Banku'Behary Shaha v Kristo * 
or óoereion tas allegedsby the defences -Gobindo Jourdars (2)'and Sanm Bibi v - 

.' [f haters go “what, is ‘the "justifie&tion ` Siddik Hossain ($)' I am, therefore, tof. : 
for the ‘lower’ Appellate "Court to shy ‘opinion: -that-it was- mot | permissible-to »- 
thatla particnlar»item as.mentioned'in -the defendant-to :plead.-that -he--was.-  . 

athe ‘contract was^either vitiated by mis- - not bound by the statement.of rentán the - . 
représentation or mistake. "This was not . contract. ME uu 
thé, defence"or. such a defence: would: Then again it is difficult to see--how , 
be 4&nconsistenee with the defence: that: y:50 OF 4337 " "n i 
the kabuliyat was taken by coercion . s 49-Ind? Cas 76, 90 C; L J 
It may well be"thatzthe rent-rocorded v N, s! Ki TA NA aa 
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sthig ‘contract zcontravenes ‘the vterms: of, |; Appeala ist ‘an order of tte-OrigInal 
section 29 off, the :Bengal..Tenancy ‘Acti: Bide, in O. M No. 4 of 1923, ; 

itIn.this;ease a fresh rent: was- settle ': Mr: «Keith, for the-Appellante. | ' 

}, for .acnew tenancy. There'is no-ques-^ «Mr, N.N. Sen; for the Respondents 

-+ tion of enhancement: of- ther rent of al e's 7 S aia 

+ «existing:holding, here. That tenancy so- “JEJUDGOQMENT.—This "i" appeal ; is 

‘< far, as; Bamir. was..concerned came to an:- -against -an order passed ın the ‘Original 

"t end.r:This is not a case of: Senhance-.’' Jurisdiction’ ofthe High Oourt-refuging 

miment. of irent" of an: ‘existing. “holding: Letters of: Administration ‘to’ appellants, 

"i.i The. tipresent .'suit was: not-for’ the ^who -clam to be the father and- junger ` 


NG RN 


` -an enhanced :rent-.but for -Iécovery's of- sister, of oné Me- Han “who di ‘oñathe ` 


' X irent atuthe, rate* of Ra. 1547-O:which: the- 4 20th July, #1922 " "Phe: main :-objêctiong 

tenant agreed to pay: for the new hold-:’ to the order-are:that it. was passed-mérely e 

“a ing eréated in the.cireumstances already. - on *^gSlatemerits '-made- ii Court * Which 
stated. ©- +; have. not been-deposéed toon éath :* that 

‘i sOnithese grounds, I think the judg- appellanta--being tHe father &nd-younger 
ment of the learned Subordinate Judge sister of! the «deceased were the natural 
cannot be maintained. In the result the- -: parties .to--whom letters should: inthe 
plaintiff will be entitled to a decree for, -‘ordinary*'course have been“grantéed+aed 
rent at the rate mentioned in the kabul- no evidence ' had- been~-produced - tó dis- 
yat. ' The appeal is decreed with costs in.-qualifysthem.--and ‘that as appellanta 


all the Courte. “would give security in íothe eventy of 
M. M. B. ‘Appeal allowed, -> bbtaming Letters of Administration #$uch 


security -would »-safegnard ~any+. rival 


PED uf a aim 


Lot qa 2 CM—— C Ium *" claimants. i 


, > objections: to tthe “gran 
0. 


- <in Apparantly'^Ma'-Han- was “livingwith ` 
-` one «Krishunswamy~ a8 his wife, or:at " 
: least the appellants + describe" -Ktishfin- 
Seite pue ^od f NERONE .'*B8Wwamy a5*het-husband; and they state 
;,.RANGOON*HIGH:;COURT. '- that? Ma/- “jointly-carried on‘ business 
~ “First Orvir APPBAL No? 29 or 1923. with: her-^hus and - Krishunswamy4and 


NE March 20, 1924. . - ` , vacquired- properties:'as-- dtall-kéepers in 
CY "Present :—Mt. Justice Lentaigne -` ~ Surteé- ‘Barra Bazar- in -8tals'wrhióhmwere 
~~. igand Mr Justice Carr. ~;~~ described ini their petition &8-No8:249-A; 
o SOSH WE/MIN. AND ANOTHER-- . 2 250} 25 T:and-1205,-. but. in--theiz- pétition 

a ke ` , APPBLLANTS so % © theyromitted- Nor 250. - 7 akan a 
k D» yersus . "^s Phe objectors:are Mà "Thuza»-anlder 

"MAUNG MAUNG GYI AND ANOTHER—, sister of the deceased :Mai-Han; “and 

^ e RESPONDENTS. : , ' ""Maung vAung!.Gyi,-anv-uhele? of the 


! Probate and Admanutruten ‘Ast (V.of.0188),. < deceased Ma; Han <? It was pdinted? out 
ee alge Geilin Procedure ‘Code (Act V. oftthat the"latter- as -uncle!“had--noi- lacus, 
Pom SOSA DIEN quas x amm of » standiy and-that--objection:waa:acoepted s 
de Tün contentious: cases under, ther ae and“ - by S Courts- bat. erp that im the 
+‘ Administration-Act the. provimons.afsthat Act read. original-application. ¥..thes®‘object~ 
"with the Chyil Procedure Gode should be followed; = PP m Oy objec 


‘Ors: in^ O1yil! Miscellaneous! No?*202 
. vr With. regaid | to the filing andi the, “form: ot OT" 1n Oil: cous’ No» of 


r 5 7 “Ep! 974, 7- 1922 in! which .theyahad ‘apiplieds-that the 

+ gagala, and- the procedure to besadopted.” [pi DT, | Wdministrêtof General ~ bei directed to 

_: 4 Qavẹais nunder, section 1% pA and. -collectthe"asseta of the. deceased: and to 
~- bed ve “at Wa 


+yaliduld; be in: thaiform of:plesdings. properly” clainied -to’be awcreditori of«the-:estate 


-tia Bi ink wineh isgues-ehduld be framed ‘end parties "^ havo--aS"creditor right:.to: be«heard on 
examined on oath, [p. 974, colmi & 2] - < "^he'quéetion indispute. + <. . .j 


“mn.” (There a 


. 
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ears to- be a.dispute as to, 


ete. 
KA, 


< what are the, assets of the estate of Ma 


Hao. The ‘objectors in, the original ap 
plication referred to some atalls of which. 
only two are referred to against the 
four in, the first application of appel- 
lants, and -the objectors also referred 


~ touch six stalla as completely belong- 


. ,ing to, the esíate., On the other hand. 


.. Krishunswamy in, petition of opposi- 


‘tion: stated , that the, deceased had. no 


at all and that three of such six, . 


„propert 
Falls did not belong either to him or 


* t0, the deceased, that two, belonged solely. 


" . "an unverified petition in 


-'* to him and stalls in his 


' “the Administrator qd 
.. The appellans then filed the ,appli- 


"to. him’ (Krishunswamy). and that) the 
other two Nos, 250, and 251 were in his, 


"nüme, and it may be that considerable. . 


‘significance should be attached to that 
differentiation between stalls belonging 
| name. ph 
i,It would seem possible that this un- 
availin opposition of Krishunswamy 

in Civil N 

"Was,the cause of appellants coming on 
the scene in the same record where the 
Advocate for Krishunswamy is recorded 
as supporting the application as against 
General. 


‘oation, Civil Miscellaneous, No. 4 of 


* 11923, which gave rise.to the order, which 


is now appealed against, The respond- 
ents, filed, an unverified petition, of - 


zt oppesition and the appellants then ,filed 


N reply. to. such l 
opposition, and ìt was on the unverified 
petition that the order. appealed against 


|, , Was passed. 


: ed. the ; 
| ,been adopted in contentious cases : under 
.-, that provision the 
:, should. have been in the: 


į -The objectors ignored, the provisions 


of sections 70 and 71 . of the Probate and , 
,Administration Act as to the practice 
of filing a caveat and, the form which ^" 
such caveat should take. The objectors 
have also ignored , the provisions of. 
«geotion 83 .of that Act which prescrib- 
procedure which „should have, 


grounds of objection 
form of a- 


, ‘pleading and properly verified in accord- 


| fa: BRCO 


.. „lants should have been properly veri 


with the provisions ' of O. Mr 
ed, 


r415.. Similarly the reply of the ap 


| ‘and, the proceedings. should then ‘have ' 


taken the form of a suit in, which an $ 


Miscellaneous No. 202 of 1922 |... 


m 
‘Court at Ohandpur; ‘dated the | 19th of 


CASES, eo pesi. T 
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issue should be framed :and the parties 
should be examined on oath. QU Ap. i 
< An.objection has ;been taken’ to. this 
absence offormality and the failure to 
prove the allegation dh: oath . X think 
that we are bound to. remand «the case 
for trial in the. ordinary ‘course in, ac- 
cordance with these: provisions of the. 


‘Probate, and, Administration | Act, read 
,with the Oude of Civil Procedure. . This 


order, dees not imply that we, are ex- 
pressing any opinion as to the ' merits 
of the , case. . I would let each. party 
bear his, own .costa in both. Courts: up 
to date. PENAT 

N.B. . - Case remanded, 


put owe ‘ 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREBS 
Nos. 202 anp 203 or 1922. 
March 25, 1924. 
. Present.—Mr Justice Mukerji. 
', ABDUL, SAMAD. AND ANOTHER— 
DzrENDANTS Nos., 2, AND 3—ÀPPRLLANTS 


vérsus 

GUNENDRA KRISHNA ROY AND 
is R— PLAINTT#P§ RESPONDENTS. 
ds thier ea EITE (I of 
+ s i 


A finding of fact arrfred at.upon.an erroneous 
supposition as to matters. which are not ‘on the 
record can be m “wih m second appeal 
[p 975, cok 1]. ^ s HAE. 
“Where the genuineness of a rent receipt is 
sworn to by the tenant by whom the rent has 
been paid, that is legally gufhcient'to prove the 
receipt, notwithstandmg that the person whose 
signat it bears has not been exammed [p. 976, 
col, 1] : DM Ete Re ns 
Objection: as to the mode of proof of’ a par- 
ticular document should' be taken when it 18 
tendered for admission. [p 976, col 2] °° 
. Appeals against- the decrees’ ‘of the 
Subordinate Judge, Second ~Court, 
Tipperah;; dated the 13th August 1921, 
ing.those .of the Mansif, : Fourth 


February 1921" 


t ] 


Babu Sarat Chandra Mukherji, for th 
Appellants © os ana ec 


. voi "gy rog "P 5 . 
V ore Mol, esi INDIAN CASES, . Li r: fd 
‘+ es, ABDUL SAMAD P, dUNENDRA KRISHNA ROY: / fit eie a Lair eu i 
yw, Babus: Gunoda Charan .Sén (and... De- ` decision , of, the: Munsif ‘and. decreed the 
- > 'bendra Chandra. Pal, fer the Respondents. . two, sults on the..basis of: the rents men- 
| u JUDGMENT.—Conscious es. I am tioned in, the finally published, Record 
ofthe restricted powers.that we. exercise’. of Rights, His decision 'is substantially 
 ,in second. appeals I: hesitated a good, upon theeó, grounds... The first is that 
deal before deciding; whether :Iyshould .Do,.bléme: attached tothe plaintiffs; for 
- interfere. with the, finding. of, the lower . the, non-production of, , the collection 
n+: Appellate. Oowrt in- these ;cases ito’ the. papers., With ;regard. to. the -collection 
5. effect that: the. presumption: arising from papers, the learned Judge observed in 
f^ :thesentries made in the finally, published .. his judgment as follows; , "The, learned 
^ Record: of Rights has, not been 16butted,; lower Court, has found fault, with. the 
u Having regard, however, to.the.peculiar., Plaintiffs for non-production of plaintiffs’ 
facte and circumstances of the ceses I colection 'Papers,, The papers. were; in 
~ think I should: interfere. . If a Court of fact, produced, though at a,very =lat8 
-second appeal can interfere, with a stage; but, the learned lower, Court re- 
- ‘finding of. fact (when that.. finding fused to accept them.. ‘The. onus; of re- 
is, based oni‘ no; evidence, „if -it.'can butting the Record of Rights is upon the : 
7 „interfere with’ a finding of fact; when. defendants. The defendants should have 
^ the. finding-is arrived .at without refer. r&ther asked the Court to take in these 
." ence to, the evidence on. the record, if. Papers; instead of. objecting to. [their , 
an inference as to facts can. be.interfered , reception, in, evidence., From these" ob- 
© with when it-18 not,.warranted. by’ the. servations it.would seem.as if the plaint- 
^ facta found, I do noti see why: a Court iffs had : produced .thé collection „papers 
' of second .appeal:. should. not interfere ' though “aba, late stage of, the: case, and 
~zn with. a supposed, finding of fact-when: that, the defendants objected to their 
"vw that -finding is, arrived at upon an erro- reception on.tMe ground that..they, had; 
pn neous. supposition aso matters which „not been put in,proper, time, and; thats 
< rare not. to. be found on the record. | „ı therefore, it was the defendants who.svere 
^ "What. has happened, in the present to blame, for the.collection papers: pot 
„cases is this: The. -plaintiffs, instituted being on, the record. , The fifots,, owever, , 
‘the suite out of which these two appéals ‚are otherwise. , It appears from the state- 
. have arisen for recovery of rent for the. ments made by. the learned. Vakils 
. 4 years 1323 to.1326.B,-.S .on ithe basis of ‘appearing on behalf of the, parties, be- 
| + the rents mentioned in, the finally..pub-, , fore me as. also upon yan,examanation of, 
-` ‘shed Record of Rights: ‘The defendants. the Records that some of these. collection 
i", produced. certain «dakhilas iin, order to „papers were produced by the plaintiffs 
i. 1 Show thatthe rents which they had,been on the 29th September,1920, and another 
1 : paying u were .aftually. less than those: bach of collection papers was produced by 
^^! which' fwere' mentioned , in: the, finally them on the: 17th November 1990. Later ^ 
» x published Record of Rights. The plaintiffs. ọn, | the exact, date, does,not appear, these ' 
^ «didnot: produce the. collection: papers. papers, were laken, back by the plaintiffs . 
: Whether they. did, that intentionally. or, . and the, plaintiffs’ witness No., L in his |. 
‘otherwise is.a matter whióh.l shall deal. evidence before the Court.stated that the: ' 
"^ with :presently. .,The, Court ‘of -first in-, collection papers could: not be „produced , 
. + stance held that the, presumption arising, inasmuch .as there was some, litigations 
- fromthe entries in the finally published ‚pending between the ;plaintiffs and. their 
, Record of Rights. had been rebutted and ‘co-sharers., This being the state.of facta, ' 
that the rates of rent.which the defend; ,it is curious that the, learned. Bubordi- 
ants said. were the rates at.which they’ nate Judgà should assume that, it. wes 
had been paying had been proved and, the), defendants’ who, were; responsible 
in’ that view, that Court gave the plamt- ‘for the collection papers not being put 
iffs decrees in the two suits on the in in evidence. So ‘much for the gol- 
^ "basis of those 1ates. On appeals being lection papers, o . 5., o ern A 
referred by the plaintiffs, the ed | The: second. ground“ oh which" the. 
Subordinate Judge has reyersed, the learned “Subordinate: Judge's judgment - 
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7. isbasec is-fhat, in" his: opinion the da-.: admitted: in:evidence- without/«objectiop 
u'^khilas: which the:defendants had produc-: in, the» Court: of. first instance; mo:oDjec- 
: "edibad. not: been: (to use the words of < tion--could. be taken in: the! :Apipellate 
': the learned Judge -bimself) “satisfactorily v, Court that they» were not properly:prov- 
‘proved, ‘What: he means by this ex-», ed! In fact this propdsition. rests;upon 


. ^ pression, dt-is'diffieult to understand forit.: a.well-bknown principle. with-regard to 


' appears that these'dakhilas were produced "the rule of evidence. andi that-is..this, 
"yiincsthe -Trial Court: by the defendants, ~ Where an&objection has got to-bestaken 
14 that«they were spoken-to by the’ witnesses ~ as, to the.mode’.of..proof of. a particular - 
»mexamińed on-.behalf of the: defendants '‘doçumentusuch objection must be taken 
~andithat they-svere- marked as Exhibits; at.the time.when the.documentris:tender- 
+. in -the‘cases' without any objection on the.. ed.for:admission; “orang alacung in 
a: Bide of the plaintifis.- If the -learned *.the mode of. _proofsmay-then:.be 'at'once 
"4: Subordinate Judge meant-that the dakhi~.. supplied. by -thesparty. who-produces the 
b: lasvwere ‘not genuine, there 18 no reason document and wants: to: have it :preved. 
<. why he should,notvhave said so expressly 3: The’. thirds-ground. upon, which; the 
> 'imdiejudgment? If, however, he refer- »Jearned Subordinate ‘Judge has,proceed- 
"edito the fact-that the dakhilas had not..ed isithat “Sthe.-dekhilay are‘ ofmuch . 
been properly proved, that is to ‘say,-.-prior dates.” -"It .seems.: to--.mme^, Bays 
"*proved. in -accordance with law, in.my -.the;learned-Judge;cr!that they”p:thát is, 
‘opinion; he was not-right in taking that...the .defendanta,-havo withhel isome da- . 
ovview.. -In rthe first “place, the persons khilas;.In«making ;!this observation, it 
< "waha produced these dakhilas stated in’ ~seams: that - thet «learned. Subordinate 
"Gurt, that there were the-dakhilaé which 5 Judge has. -wholly--misconcsived the 
tahad been-received ejther by them or by-:-dituation, | It;-appears«from :&n«dexámi- 
“others; from" whom -they had received nation of the.dathilas jhemselves.sthat | 
i them, om payment of-rent to-the plaintiffs. .-some" of them Tan: quite sup to:-theiyear ~ 
and -it is) well-known that this is one of. 1322 B; Sw and showed.payment, of rent 
+. thes.sways - in - which! dakhilas, can be for that year;-that: year. being. the ,one , 
w proved in -œ suit.” Reference -may, im immediatelypreceding.:the period 1323 


A TA oonan he made to the case of.’ to' 1326. B. S.. for swhichsrentsitheve been 


Surja Kanta Acharjee v. Baneswar Shaha-- claimed . inf;these. guits:™Theslearned 
< (wherein, '-relying upon the: cases of- Subordinate Judge, therefore,.procasded 
*^ Raj*Mahomed v. Banoo 'Rasmah' (2) and- entirely. upon ‘al misconceptioni, with re- 
‘v3 Madhub ‘Ghinder "Clowdhry v. Promotho -gard to'all. these-matters:.and the find-' 
Yo Nath Roy.(3), this Court ‘held that where "Ang: arrived ats by i him--based.. oncsuch 
"the ‘gehuineness of rent, receipt 18- misconception" The:finding :to-thenafiect 
‘+ sworn’ fo~by :the-tenant: by whom thes that- the: rpresumptibn - arismg hirom the 
mê rent^-has been ' paid that is legally suff-'. Record of Rights: finally: published» has 
“ecient: to proye^the: receipt-notwithstand—. not: been »rebutted on -account ofthese - 
-ing.that the person, whose -signature it--facts-cannot be touched as nofinding of 

*- ‘bears«has ‘not been-examined. Tor add fact ‘in-second::appeal:’ I would: there- ` 


‘+ tosithis«there is the fact: which, cannot fore, set-aside the.decrees -passediby the 


-+-be lost -sight ‘of, -nainely; that no objec-. ; learned «Subordinate. Judge wanda remit 
--tionwvasitaken” on’ behalfof thé plaintiffs: -the two-appeals to his»Court ¢o:beidealt 
~- lé the--reception of,-these.-dakhilas in with. afresh in the.lightr of,the^ obser- 
--veyidence and to their being marked. as - vations- that have, deen, smadeuvabove, 
-+ exhibits -in-the--cases. 'As obsérved in ---Costa'will- abide the oresult. : 

“y the: case: of-Rajeswari Dasi vi Pulin « xw B. | SiAppealatlowed,. 

1 Behari Mittra (A) wharerentreoeipteavere — ^ : Uer 
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referred to. ' 
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BOMBAY HIGH COURT. 
OrvrL' APPRALS Nos. 77. AND 90 or 1922. 
, March 15, 1923. , ° 
Present:—Gir Norman Macleod, Kr., 
Ohief Justice, and Mr. Justice Orump. 
VADILAL SARABHAI AND OTHERS— : 


“@ 


DaFunDANTS—APPBLLANTS 
j  persus c xe | 
MANEKJI PESTONJI BAHARUCHA 


—PrarNTIFPS—RESPONDRNTS. 
Contract Act (IX of 1872), a TU—BShares, whe- . 
ther goods—Property ani 


, how passes— 
Delivery of share’ certificates, effect of-Unpaid 
vendor, pomtion of—Lien—Surt to recover pur- 


chase-money i 
Plaintiff sold 129 shares to defendant No 1 
Defendant sold 25 of these to a third party and 


' pledged 104 along with 201 mmilar shares to 


efendant No.2 Defendant No 3 put forwad 
defendant No 3 ab a party who was willing to 
advance money Im fact defendant No. 3 was a 
mere nominee of defendant No 2 Defendant 
No. 2 got possession of these 305 shares by 
fraudulently representing that he would use their 
shares for the 
defendant No. 1 


of 
action against Nos 2 and 3; 981, 
eol 2] [p 


(2) that all' that plaintiff was entitled to was a 
decrese agaist defen 
parohasem e-money as he had no lien for it; [p. 983, 


(3) that the’ plaintiff had no title either m law 
or in equity to the shares and could not get back 
the = certificates eor claim damages  [p. 983, 


Per ‘Macleod, O. J. Shares are goods within the 
meaning of section 76 of the Contract Act They 
are, however, a peculiar kind of moveable roperty. 
which cannot pasa from hand to hand e pro- 
perty ın these shares belongs to: tha registered 
bhare-holder and cannot be trans to another 


` except according to the articles of the Company. 
fp. 980, col 2] " 


D 


Colonial Bank v gady, 800 254. C, 207 at p 


The only inquiry which a holder of shares can be 
ut toby reason of the nature or character of the 
uments which come into his possession 1s with 
re 1 t the registered ede 

cannot be put'to enquiry with regard to 
Pe vM of intermediate holders. [p. 
, C9. TX 4 


62. ts 


dant No. 1 for the unpald ' 


: ment 
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* Per Crump, J\-—Delivery ' of the transfere mad 
i in the 


‘8 certificates . ‘not the pro 
shares but a title jegal and ae e which will . 


enable the holder to vest hi with the’ ahares, 
[p 984, col'1] oe 

Colonial Bank y` Cady, (1890) 15 A O 267, ` 
80 L'J. Ob. 131, 631, T. 27, 39 W. R 17, fol 
lowed. . DEM ge 

Consolidated appeals from a decision 
of Mr. Justice Kajiji. 4 ` 

Sir Thomas Stra n, with him Messrs. eC 
B: J.Desai and K.M, Munshi, for the 


Appellant (defendant No. 2) in ‘Appeal 


o. 77 of 1929, 

Mr. Jinnah, (with him Mr. Setalvad), . 

for .the Appellant (defendant. No. 3) in 
e 9 


` Appeal No. 90 of 1922. 


Mr. Kanga, Advocate-General and Mr. . 
] Respondents . : 
(plaintiffs) in both the Appeals. ou 


Taraporevalla, for the 


‘JUDGMENT. 


7, Macleod, C. J.—This is an' appeal " 
` from the decision of Kdjiji, J. who passed 


& decree in favour of the plaintiffs against 
all the three defendants. g . 


The principal facts are pot in dispute., 
Plaintiff No. 1 is. a’certified broker. 
Plaintiff No. 2 is said to be a sub-broker 
working under him. It isnot clear what . 


1 es 


‘the term ‘sub-broker’ implies. There 
appears to have been some sort of arrange- ^ . 
between plamtiff No. 1 and', 
' plaintiff No. 2 that plaintiff No. 2: should 
'induce business on behalf of plaintiff 


No. 1 and should obtain remuneration in 
the shape of a share in the broki 


in'this case plaintiff No. 2 conducted the 
business in his own name. my 
opinion the- term: 'sub-broker' should 
not be used as it has no legal significance 
and may only lead to confusion óf ideas. ~ 
The learned Judge says that it is a fact 
of .which even judicial notice can be 
taken that where a sub-broker issues ° 
contracts in his own name and the head- 
broker allows him to do so,’ the party 
dealing with the sub-broker always looks 
to the sub-broker for the performance of 


6 for. 
such: business, but it is-not disputed that uv 


4 
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the contract With due respect I cannot 
. agree, The terms head-broker' and ‘sub- 
bioker' may or may not be a convenient 
method of expressing the relationshi 
between plaintiff No 1 and plaintif No. 2, 
but it ıs advisable to introduce into 
legal language terms which require ex- 
planation when the ordinary terms will 
suffige Plaintiff No' 2 may have bcen 
the agent of plaintiff No 1to enter into 
contract in his behalf, or he may have 
been an employee of plaintiff No. 1 go 
that the law of principal and agent, or 
master and servant, respectively, would 
be applicable As the plamtift No 2 
entered into contracts in his own name, 
it would depend upon evidence whether 
he was acting on his own behalf or 
on Behalf of on undisclosed principal, 
or on behalf of a principal whose name 
was given to the other contracting party, 
and consequently on the facts proved the 
rights and hahilities of the various 
parties would have to be decided I 
cannot see myself what inferest plaintiff 
No 1 had in this suit except to sue on 
Gora’g cheque unlegs it can be said that 
. plaintiff No 2 was acting as tho agent 
of plaintiff NO 1. It was plaintiff No. 2 
whe contracted in March 1920 to sell 150 
shares in Alcock Ashdown & Co, Ltd, 
to the first defendant Esmail Gora, 
a certified bioker Plamtiff No. 2 was 
not a certified broker and so we are not 
concerned with any teims which may be 
imphed in a contiact between certified 
brokers In all the transactions in suit 
the parties acted as principals and not 
on behalf of clients. In pursuance of his 
contiact plaintiff No 2 handed over to 
Gora, on April 14, being payment day, 
certificates for 129 shares with their res- 
nective transfer foims' signed in blank 

y the registered share-holders, The 
amount to be paid according to the 1ules, 
on that day was Rs 1,054,800 and at 
about 8 r. m. Gora handed to plaintiff 
No 9a cheque for that amount drawn in 
favour of plaintiff No 1 The cheque 
was dishonoured on piesentation the 
next day. 

It tll now be mecessary to consider 
what were the dealings of Gora in shares 
in Alcock Ashdown & Co for the April 
settlement, He had been bulling the 
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market, buying largely from defendant 
No 2 and others xhibit 5 at page 2, 
Part III, is his account with defendant 
No. 2 etween February 18 and March 
9, he had bought 460 shares, though 
Manilal said he had bought 463, at prices 
ranging from Rs ‘1,305 to 1,505 of which 


h] 


thuty-one were sold before April 14 - 
He took delivery on the. 14th of 368" 


shares, and gave a cheque for Rs, 4,41,600 
at Rs, 1,200 per share, the rate fixed by 
the Association on payment day The 
finaladjustment was to take place on 
April 17 when a very considerable amount 
more would have to be paid to defendant 


No 2 on the 368 shares, apait from what” 


was due for differences on the shares of 
which delivery was not taken and on 
othe: accounts. In addition to the 368 
shares, Gora had obtained 129 from the 
plaintiff. No.2, 56 from one Dave to whom 
he had given a cheque for Rs 67,200, and 
16 from other sources making a total of 
569 shares He delivered 204 to-one 
Nemchand, receiving a cheque from him 
for Rs, 3,16,800 at Re 1,200 per share Out 
of the 264 shares 25shares were part of the 
129 he had received from plaintiff No 2. 
Gora thus had 305 shares left with him 
of which 104 had come from pleintiff 
No 2 His position was then desperate. 
Apart from other liabilities he had 158ued 
cheques on the i4th for Rs. 4,411,600, 
Rs 1,54,800 ‘and Rs. 67,200 a total of 
Rs 6,63,600 which he could not hope to 
meet unless he realised the full-value on 
the 305 shares. His owh story. is as 
follows. On Apiil 15, he went with Nem- 
chand's cheque.for Rs 3,16,800 and the 
305 shares to the Bank of India Whilst 
wailing to receive payment for the 
cheque he saw Manilal a partner i» de- 
fendant No, 2’s firm He explamed his 
difficulties to Manilal, who said he had 
a friend who would’ advance money on 
the 305 shares at Rs 1,200 Gora gave 
Manilal the 3,16,800 rupees which he 
got for the cheque of Nemchand, and the 
305 shares, in order that he might arrange 
the loan  Manilal knew the amounts of 
the cheques given to plamtiff No 2 and 
Dave which had to be met Gora met 
Manilal again in the evening at Manilal'a 
residence when according to him he was 
&sked tosign'twe documents which he 


à 
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did «vithont reading them.. One was 8 
document of pledge, the other a promis- 
sory note for Rs 3,50,000, Hxhrbits M 
and N. Both werg made out in the 
name of Maganlal C 
that time Gora had neither seen nor 
heard of: The pledge document referred 
to three cheques for Rs. 1;24,800, 
Rs 75,200' and Rs 1,50,000'as having 
been:received'by Gora but as a matter 
of- fact no cheques were given to 
him. It certainly seems extraordinary 
. that Gora should have left  with- 
out receiving any ‘of the money,: of 
which he was so urgently in need, in 
exchange for the 305 shares On the 
17th: he received a letter dated the 16th, 
Exhibit V, from Mr ‘Kanga; a Pleader 
practising at the Police Courts; purport- 


ing to-act on“ behalf, of Ghia, It alleged: 


that Gora had already received two chequs 
from Gha -aggregating Re. 2,00,000 but: 
as-his client-had then received informa- 
tion which made him apprehensive that 
, there would be a diffleulty an getting 
the pledged shares transferred to lus 
name, he had told Gora he would not pay 


. the-balance of Rs.1,50000 .until the - 


. gbares were transferred to his: name. 
- Gora was, therefore, to co-operate in get- 
ting the shares transferred" On the 19th 
Messrs. Soonderdas & Co., wrote & reply 
on hehalf of Gora, Exhibit, 5, stating 
that'the transaction referred to had not 
been correctly "represented and asked 
for inapection-of the writing and-the 
two cheques On thee 16th Gora had 
written two letters for plaintiff No. 2 and 
Dave'to deliver toeManilal, asking him to 
ive cheques to plaintiff No 2 ard Dave 
or sums of-Rs.1,54,800 and Rs. 67,200 
respectively, ‘Exhibit D is the letter 
in respect: of the cheque to be. giveh to 
plaintiff No, 2. Manilal admitted he had 
received these letters asking for cheques: 
sea page 94 Plaintiff No-2 and Dave told 
Gora that Manilal had promised to pay 
them when the Bazar closed, but evén- 
tually when hé heard the cheques had 
not been given he wént to the office of. 
defendant No 2 where there was a mest- 
ing, at which Mr. Devidas, a partner 


in ‘the firm.of Motichand ‘and, Devidas ' 


who'had acted generally: as” Gora's soli- 
aitors, was present, . After a long: discus- 


+ 
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Ghis whom up to ' 


maike i . 


‘ 
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i , . "re 
gion no &rtangement was arrived at. 


The following -is the note in. Mr. Devi- 
das's diary ^. : MN 
“l6th April Attending with Esmail 
Gora at the ‘residence tof Mr Mohanlal, 
having slong interview. Matter could 
not be amjesbly settled. Engaged three 
hours at-night," ) Er s 
Tt is not-necessarry to detail further 
thereafter The 305 


his evidénee was taken on commission. 


“With reg&rd to defendant No 2-his main 


complaint is, that Manilal promised to 
give.him cheques for Re: 1,54,800, and 
Rs 67,200 to pay plaintiff No. 2 and:Dave 
on.pledge of the 305 shares and he did not 
do .60. Before dealing ‘with Manilal’s 
evidence as to what happened between 
lim and.Gore with regard fo the pledge 
of the 305 shares, it is necessary to dis- 
pose of tlie third defendant who Mani- 
jal had finally to admit, was ‘his nominee. 
The case as first presented was thak Ghia 
was the friend whom Manilal bad in- 
duced to advance three and-a-half 
lacs on pledge of the 305 shares-out 
of which Rs 2 00,000 were paid by Gora. 
to defendant No 2 towards the amount 


duetohim, Ghia had an account with the ^ 
Bank of Morvi into which Manilal paid. 


Rs. 2,00,000 on April 16 against which: . 


Ghia drew two :chegues for Rs. 1,24,000 


and Rs._’75,200 in favour of Esmail. 
Gora dated, April 15 He also drew a” 


third chegue for Rs. 1,50,000° which was 
never used, We have here:the. old story 
of the money-lender who has no money 


to advance himself but has a: friend. 


who will oblige the borrower 


Manilal in his evidence andeavouredito ` 


maintain the defence; set up in the.’ 


wriltan statement, but the whole of his 
evidence may be discarded as an’ ela- 
borate tissue of falsehoods. It 19 cer-. 
tain that" he knew what Gora’s .position 


was on ‘April 14 and 15 - Whether or , 
not he actually promised to enable‘Gora: . 


to pay the plaintiff No 2 and Dave, he" 
was aolely concerned to'secure himself 


oe 


N 
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&nd objain «possession of the 305 shares 
without paying Gorà anything. Ghia had 
in- fact no concern with any 
the' transactions and name was 
only used by Manilal to cloak his own 
dealings, Reference may here be made 


to Exhibit V, which was'& letter written ` 


by Motichand and Devidas on behalf of 
defendant No. 2 to the agents of Alcock. 


. Ashdown & Co, asking them not to 


ex^ 


e account for 


transfer any of the 368 alares which they 
had sold to Gora, on the ground that 
thé cheque for Rs, 4,41,600 had. beens 
dishonoured. The learned Judge came 
to the conclusion that instructions were 
given for’ thatletter on the 15th though 
itis not quite clear why they could not 
have been given on the 16th. How- 
ever that may be, defendant No. 2 had 
* ‘already received Re, 3,16,800 on. account 
of those shares on the 15th together 
with the certificates for the 305 shares 
on which a loan was to’be obtamed, 
so that the object in writing that letter 
could only have been a dishonest one. 
On the facta, therefore, I am entirely in 
accord with the conclusion of the learned 
«Judge. 


I now come to the actual terms of the 
decree passed by him 


1. The plaintiffs were held entitled 
to the 129 shares the numbers of which 
werp annexed in Schedule A to the 
"decree 

2: Gora was ordered to deliver to the 
plaintiffs 129 shares or to pay Re, 1,54,000 
ane costs 

. 104 shares out of the 129 were de- 
dix to be in the possession of defend- 
ants, Nos. 2 and 3, defendant No 3 
being a nominee ofthe defendant No. 2, 

4. Defendants Nos. 2 and 3 were 
ordered to deliver to the plaintiffs the 
“104 shares. 

5. Defendants Nos, 2and 8 were order- 
ed to pay to the plaintiffs by way of 
damages ‘Rs, 71,500 being the differance 
between the rate of Rs. 1,200 and the 
rate of Rs. 512-8 their value at the date of 
the decree. ; ; 

6. Defendants Nos. 2 and 3 were to 
all dividends ‘recovered 
Ed a on the 104 shares after April 20, 


- 
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The grounds'inlaw'for this decree are | 
to be found im the following passage in 
pecan nae 
Ta was only an ostensible owner 
and the plaintiffs wh? were the unpaid 
vendors had the equity in “them and 
they could have stopped Gora from get- 
ting these shares transferred in his 
name: in the books of the Company 
but if Gora had passed on these ‘shares , 
either by way, of sale or by way of 
pledge to any third person who acted 
bona fide and without notice then I 
certainly think that such a. person ` 
would "have had a better title to thebe 
Shares than the plaintiffs, But in this 
case 16 18 abundantly clear that Gora 
himself felt that he was not the owner.. 
Manilal had notice that these shares 
were not paid for and Ghia being a 
mere nominee of Manilal, was in no - 
better position than Manilal himself. 
They: took these shares with this iñ- 
firmity from Gora and, therefore, a 
cannot claim these shares in priority to 
the plaintiffs." 


Sır Thomas Stan jangan for ae NN 
lant, defendant No. 2, | began his 
argument by contending that às 


shares were goods, section 121 of the 
Indian Contract Act applied so that 
if the vendorof the shares sold them 
on ‘credit his only remedy, if the 
purchaser defaulted, was to sue for the 
price, and he could not follow the goods 
into the hands of third parties, Ad- 
mutting that shares are goods, the first 
question is how fre they delivered in 
puisuance of & contract fpr sale? Shares. 
are a peculiar kind of moveable property 
which cannot pass from hand to hand 
‘hke bales of cotton. Thé property in 


‘theses shares belonged to the registered. 


share-holder and could not be transferred 
to another except according to the Arti- 
cles of the Company. Article 42-18 as 
follows : 

“The instrument of transfer of any 
share ‘in the Company. shall be executed 
by the transferor and transferee, and 
the transferor shall be deemed to remain 
the holder of the said share until 
the name of the transferee is entered 
in the register of. members in reapect 
thereof.” 


`v. Cady (p 277) (1). + 


l a Pier 
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Lord Watson said in. Gélonial Bank 


[he appellants’ witnesses “say that 
‘delivery of the certificate, with the trans- 
fer executed in blank, ‘passes the pro- 
perty’. of the shares, but that statement 
must be’ accepted. ‘subject’ to'the ex- 
planations by which it is qualified Thé- 
Tight of the holder.appears from these 
explanations to be in the natweiof a 


jusadrem and not of a jus in ve; ^ De- 


4 
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livery does not invest him with the- 


ownership of the shares in.the sense 
‘that no fort 

to perfect his ight: Notwithstanding 
. his’ having parted with the certificate. 
and transfer, the original transferor 
who is entered .as' ownér ih 
certificate and ‘register, ‘continues 


- to be the only share-holder recognised 


by the Company as entitled to vote 
and draw dividends in respect of thé 
shares, until the transferee or -holder 


for ‘the' time being obtains registration’ 
‘in bis ‘own mame “It would, therefore, 


be more accurate to. say’ that such de- 
livery passes, not the property of the 


' shares, but a title, legal and equitable, 


. the books: bf the Company. 


. perso 


.of, shares 


, registered in their own names signed 
Book . 


which will enable the, holder to vest 
Sarees with ‘the shares without risk 
of his right being defeated’ by any other 
n deriving.title from the: registered 
owner. a t $ 

As that chse has been relied on for- 
othar purposes it'is necessary to con-' 
sider the facts in order to realise what is 
actually decided. Theregistered owner 
in a New’ York Company 
died. His execfitors dbtained , Probate 
and in order that the shares might ba 


as executors the transfers on the 
of the certificates and without 

in the blank handed: them. to their 
brokers, who fraudulenthy deposited 
them with a Bank which took them 
bona fide &nd without notice aa security 
for. advances. The Bank took no 
Steps to get themselves registered in 
It was 
held that the conduct of the executors’ 
in delivering the transfers was con- 


ng 


‘sistent either ‘with an intention to sell 


p (1800) 15A O 267 atp 877, 60'L, J, Oh 
131, 63 L'T N, 39-W. Be7, os 


[y 


her act is required in order ` 


the ^ 


* ‘ S» 


a - pal 


or pledge the shares or to have them- - 


„alves régistered as the owners and, 


thérefore, did not estop them'from setting 
up their title as'against the Bank, 

, As Lord Watson said, the only ques- 
tion in the case wus whether the 
respondents were estopped from say- 
ing that. Blakewar (the broker) Had 
not then authority to dispose of the 
certificates ‚ın question That , his 
Lordship answered in the negative be- 
cause ihe documents were not ‘in order’, 
or in other words were not accepted 
in commercial. circles as sufficient 
vouchers of title, unless they were 
accompanied by an extract of the Pro- . 
bate and an attestation ofthe genuine 
ness: of the 'executors signature b 
the. United ' States Consul or other’ 
competent officer When, therefore, 
plaintiff. Nó. 2 parted with the certificates 


-and blank transfers he was not the 


registerêd “holder, nor had he any 


title left an him to enable him to 


vest himsélf with the shares. Having 
no title to anything it is thus difficult 
to see what cause of action he had e 
against defendants’ Nos, 2 and ,3.. He 
had done all he could to deliver 
the .shares, and if the blank for 
the transferee’s name was filled .' 
in' that 
the right to apply to’,the Company. 
to recognise him as the registered 


, holder. -As thé blanks in the transfers . 


for the said shares were never filled 
initis not: necessary to consider what: 
the legal rights of the transfereo would 
be against the registered holder if the 


- Company refused to recognise the trans- 


. fers. The 


fer. Now the legal position as between 
the plaintif No 2 and Gora was entirely 
different from the legal position as 


` between ` plaintiff No 2 and defendants 


Nos. 2 and 3, and the failure to recognise 
that'vitiates the whole of the Advocate- 
General's argument, before us, The 
plaintiff’ No, 2 could: have filed a suit 
against Gora for the price, and by way 
of attachment before judgment would 
robably have been able to prevent 
him from dealing with the shares if.* 
he still held the cértificates and trans- * 
Advocate-General argued 


-that there "were contesting -equities be: 


ta 


ta 


person alone’ would have ~ 


iy . 
t ‘ E 


. 
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tween plaimtiffs, Qora, and defendants 
Nos. 2 and 3, but the plaintiff No ,2 
had no equity against the others, 
he had only a remedy against Gorg 
on the contract for failure to pay the 
price If he had asked the Company 
not to recognise a tiansferee who asked 
to be placed on the Company's regis- 
ter as a share-holder, he would have 
been told that the only person the 
Company recognised was the registered 
holder, and they had no concern with 
the varous persons thiough whose 
hands the blank tiansfers passed before 
they were filled in 

The case of France v Clark (2) was 
relied upon by the Advocate-General. 
There the registered holder of shazes 
in a Company deposited the certificate 
with Cas security for £150, and gave 
him a blank transfer signed by F C 
deposited the certificate and the blank 
trausfer with Q as security for £250 C 
died insolvent afte: which Q filled in 
his own name a» transferee and sent 
in the tiansfer for registration .F gave 
notice to the Company but whether 
before or &fter the transfer was 1egis- 
teredewas doubtful on the evidence. 
It was held that Q had no title against F 
except to the extent of what was due 
from F to C Lord Selborne said 
(page 262):— 

“The defence of purchaser for valua- 
ble consideration without notice, by any 
one who takes from another without 
inquiry an instrument signed in blank 
by a third party, and then himself fills 
up: the blanks, appears to us to be alto 
gether untenable . The person who has 
signed a.negotiable instrument in blank, 
or with blank spaces, 18 (on account 
of the negotiable character of that 
instrument) estopped hy the law mer- 


chant fiom disputing anv alteration made . 


in the document, after it has left his 
hands, by filling up blanks (or otherwise 
in a way not ex facie fraudulent) as 
against the bona fide holder for value 
without notice, but it has been re- 
peatedly explained that this estoppel 
is in favour only of such a.bona fide 
holder, anda man who, afte: taking 

(2) (1884) 26 Oh D 257, 53 L J, Ch 585, 50 L 
T: 1, 32 W, R. 486, 
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itin blank, has himself filled up ‘the 
blanks in his own favour without the 
consent or knowledge of the person to 
he bound, has nevey been treated in 
English Courts as entitled to the bene- 
fit of that doctains.” 
And at page 263. 
"It was said that when aman, in a 
transaction for value, does what .this 
plaintiff did, and delivers a blank form 
of transfer to & creditor hy way of 
security, together with the certificate 
of shares, his meaning must necessarily 
be that the creditor may complete his 
security by obtaining ‘registration of 
the shares, either in his own or (possibly) 
in some other name, and that he, there- 
fore, entiusts him with the requisite 
authority for that purpose  Grantin 
this, what follows? Only that the credi- 
tor to whom such an authority.1s grven 
may execute it or not, for the purpose 
of giving effect to the contract in his 
own favour, ás he pleases; but not 
that, uf he does not execute ,it,he can 
delegate the like authority to a stranger 
for purposes foreign to and possibly 
(as in this case) in fraud of that con- 


|] 


-tract 


“But it was pressed on us that the 
plaintiff had, by the blank transfer and 
certificate, enabled Clark to represent 
Himself as the true owner of the shares, 
or ag having power to deal with the 
shares as owner The documents them- 
selves showed that Clark was not the 
owner Nor wasethere. any evidence of 
any mercantile usage to the effect that 


*holdeis of such. dowuments.as Clark 


handed over to Quihampton are. treated 
as having the mght to transfer shares 
referred to in the documents, as if such 
holdeis weie the owners of such shares. 


'In*other words, there 18 no evidence 


that,as a matter of fact, blank tranefers, 
accompanied by certificates of shares 
registered in the names of transferors, 
‘pass from hand to hand like negotiable 
insti uments,” 


It appears to have been suggested in 
Fox v Martin (3) that France v Clark 
(2) had been overruled by Colonial Bank 
v. Cady (1) but Xekewich, J,-was of 


(3) (1885) 01 L. J. Ob, 473, 


"A 
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‘ opinion.that that was not the case, and 
. although there may be one or, two 
~passige3 in, the judgments of bord 
. Watson and Lord Herschell which may 


be.'&eaid to*countenance sucha sugges- , 


` tion, I cannot see any inconsistency in 


the law as, laid down in the two cases. 


as appropriate to their respective facts. 
In both cases the holders of the docu- 
ments were held to have been put on 
inquiry and, therefore, there was no 
estoppel against the true owner. The 
important point to notice is that 
Only representation which is made and 
can be made on ,the' facts of the docu- 
ments in such . cases is by the -true 
owner who: signs the transfer as trans- 
feror. The various ‘ parties through 
> whose hands the documents: may pass 
before they come to the last holder, 
‘have made no representations, Sir 
Thomas was right in saying that the 
only inquiry that a holder can be put 
to, . by: reason of the. nature or character 


of the documents which come into his, 
possession, is with regard .to the action , 


of the registered holder. Did'he intend 
to transfer, and- had he authority t» 
transfer? He could not possibly be put 
to inquiry with regard to the rights 
“and, liabilities of intermediate holders. 
But it has been contended by the re- 


-spondents that Manilal -knew that Gora’ 
had not paid plaintiff No. 2 for the shares, __ 


~and, therefore, took the documents 
with notice of plaintiff No 2's nights: 
-That is correct, but all that the plaintiff 
No 2was entitfed to as against Gora was 
"ta receivathe prica. He had no title either 
in law or in equity to the shares,- which 
„was the proposition with which I started. 
"The learned Judge thought that the 
plaintiffs as unpaid: vendors had the 


' „equity in them, ,but as between the 


plaintiffs and Gora it was a matter of 
contract which could’ only be regulated 


“by the provisions of the Contract Act 


‘Assuming for the purposes’ of ‘argument’ 


that delivery of the documents constitut- 
ed the delivery of the goods, once they 
parted with the documents, they had .no 
right to have them returned.. If Gora 
had stolen ths documents the ‘case would 
be éntirely ‘different. But Gora's state- 
ment in hia evidence that he did not 


. 
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the - 


fraudulently , 
.deceived defendant No 1. by false pre- 
“tences that.he would use these. shares for 


083: 


think he was the owner-beaause be had 
not paid for the shares cannot alter the 
legal position. . NN" 
The defendants Nos. 2 and 3 rightly 
admit.that they are not entitled to hold 
the shares except for what may be found 
due to them by Gora on a proper account 
being taken. As Gora has absconded and 


.has.made no attempt to have that account 


taken nothing can be done unless Gora 
is adjudicated insolvent. RSS 

On the question of costs .defendanta 
Nos; 2 and 3 have both filed,false written 
slatements. Defendant No.2 persistedin 
maintaining‘ what he' had: said in ‘his 
written statement until he was forced. to 


admit that Ghia.was his nominee. 


Ghia did not appear ,at the. hearing, 


' although he instructed Counsel to: arkue 


theappeal The appeal must be dil&wed 
and the suit dismissed as. against defend- 


‘ants Nos,2 and 3, but having regard, to: 


‘their conduct F think they should pay 
their own costs throughout. í 

_ Crump, J.—I have had the benefit 
of reading the' judgment of . the -learned. 
Qhief Justice.in this case.. I agree tem- 
tirely with his conglusions, but as we 


are reversing the judgment of the learn- 


cd Trial Judge I desiré to state my 
reasons briefly. ' ‘ eof 

It isunnecessary for me to. recapitulate 
the facts The. position may be summed 
up shortly as follows :—Plmatifis sold 


129 shares to defendant No 1. Defendant . 
„Bold 25 of these to a third party ‘and 


pledged 104 along with 201:81milar shares 
to defendant No.2 Defendant No. 2 put 
forward defendant.-No. 3 asa party who 
was willing to advance money .In fact 
defendant No. 3 was a mere nominee 
of defendant No. 2 ‘Defendant “No, 2 
Rot possession of .these 305 shares 
The; fraud ` was „that .he 


the purpose of raising a.loan forthe benefit — 


.of. defendant, No :l.which.he did'not do 


and which he did not’ intend to : do, . hia 
real object being to secure himself from 
loss as regards thesmoneys due to him.by 
defendant No 1. ; E 

On, these facts itis.not disupted" that 


plaintiffs are entitled ‘to a dectee “ag 


against defendant No. 1 for their unpaid 
| 


gps Lp 


j^ .88 against defendants Nos. 2 and 3 
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purchase-money They seek, however, to 
recover the documents and also damages 


‘he 


: question is whether they can do this ' 


. tice. 
` defendant No. 

Plaintiff No. 2 was not the registered’ 
== holder of these shares. 


- if No.2 h 
purchase-méney and without such lien, 


. Asregards the position of plaintiffs 


"^ie se lagree with what is stated im - 


the judgment of my Lord the Chief Jus- 
It appears that plaintiff No.' 2 and 
l dealt as principals. 


[t isnot perhaps strictly accurate to 
speak of these transactions as sales of 
Shares Plaintiff No. 2 as vendor agreed to 
sell and deliver t1ansfersand certificates 
with the interests and rights whieh they 


convey [London Founder's Association v, 7 
. Clarke (4). Such delivery passes not the 
. propertyin the shares buta title legal 
» and Bquitable which will enable the hold- 
- erto vest himself with the shares [Per 
^. Lord Watson in Colonial Bank v, Cady 
_(1)]. On delivery of the documents there 


“was no interest left in plaintiff No. 2 on 
“which “any equity can be founded: , As 


4 between him and defendant No. 1 there 


ewas no ‘fraud or misrepresentation 
whieh can vitiate the transaction. Plaint- 
thus no lien for his unpaid. 


hé cannot.seek to follow the documents. 


He could not do so were they still in pos-.: 
session of defendant No. land, therefore, - 


the further-history of these documents i is 
not material. The same result follows from 


the Statute law of this country. What- 


ever be the exact nature of the 
sold it must be “ moveable 
‘for the purpose of Chapter of the 
Indian Contract Act. The definition 
in: the General Clauses Act. (Act I 
of 1868) is applicable, The property 


property 
roperty 


is not "immoveable " property with- 
in that . definition; therefore, it is 
“moveable " property. It follows from 


section 76 of the Ilion Enel Act 
that this property. is | goo The case 
, therefore, falla within van 121 of the 
| same Act. Pleintiff-No. 2 delivered all that 
he had. He cannot, therefore, rescind the 


: econtract on the buyer's, jailing to pay the ` 


price unless it was stipulated by the con- 
trab that he should be so entitled. L 


4 20 QB, D: 376,57 3, B 21, 
ae 2 488. BÀ 


ffhdant 


-purchase-money cannot alto 
"relations of-the parties, 


' [1924. 


y . 


agree that no special - :eondition_ to this ki 


effect is proved. The statement of de- 


o 1 that he n Hot regard * 
himself as owner until he Pg the 


thé legal 


K 8. D, Appeal allowed, 


PATNA HIGH COURT. 
Seconp Orvin APPEALS Nos 1859 AND 
1860 or 1921 
June 26, 1924. 

Present —Bir Dawson Miller, KT., Chief . 

Justice, and Mr. Justice Foster, 
Maharaja Bahadur KESHO PRASAD 
SINGH ELA NGILEN A BEBAN à 


Babu NARAYAN. DAYAL AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Cunl Procedure Code (Act V of 1908), 0, XLI, 

T ERA ud Cogrt's power to vnterferc m "matter 


not a: ed against 
The object of ,O r 33° of the Oivil , 
Pioceduie Code is to enable the Appellate 


Court, where its decision interferes with or 


' modifies or extends the decision of the lower 


Court, to give effect to that decision by intex- 
fenng, if necessary, en with the rights. and 
liabilities of those who'were not in fact'a peal- 
ing from that decision of the Trial, Court Unless 
it 18 necessary in the interests of Justice to give 
eflect tó the Appellate Court's decision by mter- 
fering in some way or other with the d of 
those partíes which are not the subject of 
before the Appellate Court the Appellate ym 
Bas 1 ng p atever to interfere |p 988, col.2]. 
O XLI Ovi Procedure Code 

tee no NE to a case in which a plun 
whose claim is decreed in part preferp an appeal 
with iegard to the part not decreed and the 
defendant files neithc: an appeal nor a crost-objec- 
tion In gutha ceee it 18 not open to the Court of, 
Appeal» fogenter into the question whether the' 
plaintiff is entitled or not to any decree at all 
and to dismiss his swat tn toto [p £86, col. 1] 

Second Appeals from the decision ‘of 
the Subordinate Judge, Shahabad, dated 
the 19th May 1991, confirming that of the 
Muneif, Buxar, dated the 10th June 1920, . 

Messrs. L N. Singh and N.N Sinha, 
for bod Appellant. 

ayal, for the Respondents. 
JUDGMENT. < 
Miller, C. J.—These two appeals 


arise out of two suits which were in 


p 


tà 


` 


* tended that a portion of the 
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stituted by the plaintiff foy rent against 
the tenants of certain holdings. They 
were two suits numbered 1102 and 1107. 
The questions arisjng for determination 
in both these cases are similar, Although 


the rent claamed and the area of the hold-: 


ings is different the facts in other respects 
relating to. both these suits are quite 
similar and the appeals have been 
heard together. It appears. from the 
first suit of which alone it is necessary 
to give any details of ‘the facts that 
there was a holding consisting origi- 
nally of 962 acres the rent r 
which was, Rs 41-5-6. This holding 
was presumed to lie within the ambit 
of Mouza Dumri the proprietor of which 
is the present plaintiff, the Maharaja of 
Dumraon During the Survey and Settle- 
ment proceedings the proprietors of a 
neighbouring village, :Sheopur Diara, 
who included the present plaintiff, eon 
lan 
which compromised these two holdings 
wás within Sheopur Dara and not 


within Dumri. After a dispute before 


the Settlement Authorities it was finally 


determined that of the 969 acres of the ` 


holding in question in the first of 
these suita' 604 acres alone were within 
village Dumri the balance being within 
Sheopur Diara. In the Survey khatian 


, the area of this holding was recorded 


> 


as 6°94 acres but the old rent of 
Rs. 41-5-6 was also recorded as the rent 
of that holding. Similarly with regard 
to the other holding in the other suit 
the original rent was Rs. 34-15-6 and 
that also was «ecorded as the rent of 
e 
Dumri. The plaintiff then brought the 
present suit claiming in the one case 
, 41-5-6, and in the other Rs. $4-15-6 
describing the area of the holdings not 
as the original area but as 6°94 acres 
in the first case and similarly a diminish- 
ed area in the second case. — . 
The defendants raised various objec- 
tions ,in their written statements and 


amongst other pleas they contended. 


that the plaintiff had instituted the 
suit after splitting up the holding and 
that in such circumstances it could 
not be entertained. By that I take it 
they meant that it was not permissible 
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diminished holding, ih Mouza ' 


. Bubordinate 


4 T ' = c . 


to the plaintiff to- sue for rent n res-" 


3 


‘pect of a portion,of the holding only. 


he sued at all he must sue for rent 
for the ‘whole holding. The defendants 
in a later part of their written state- * 
ment give certain measurements and 
point. out that according to the propor- 
tionate ‘rate Rs 31-56 should be the 
rent of the lands whereof rent is de- 
manded and they contend that the 


, pluntiff was not entitled to get any ' 


more. They further entered a plea of 
payment which, however, they failed to 
sustain, Similar pleas were algo raised in 
the case of the other suit. 

When the matter came before the 


.Munsif he came to the conclusion that 


the plaintiff in the circumstances 
which had arisen was entitled only 
the smaller rent, that 18 to say, the rent 
proportionate to the smaller area which 
Eid] “remained withm Mousa Dumri and 
he arrived at this conclusion upon the ' 
finding that there had in fact been a’ 
litting up of these holdings at'or 
‘about he time of the settlement. Hé 
says after stating certain facts: ‘It is, 
therefore, clear that portions of the hold-* 
ings as they stood just before, Survey . 
were cut away in Mouza Sheopur Diara , 
and were formed into separate holding 


“having no connection with the present 


holdings. In these circumstances he 
awarded the plaintiff Rs 31-5-6 in tha one 
case and Rs. 25-1-6 in the other which 
in the first case was the sum’ ad- 
mitted as the proportionate sum by the 
defendants and m thé other case, was 
a sum which he. found to be the proper 
sum proportionate to the area of the hold- 


ing, 
fon that decision the plaintiff ap- 
pealed to the Subordinate Fudge. The 
Judge after considering 
the facts dismissed the appeal, but he 
went further’ although the defendants 
had not appealed from ‘the decision of 
the Munsif which decreed that they 
were liable to pay rent at the smaller 
rate, found that the plaintiff had in 
fact right to sue for rent in the cir 
cumstances which had been disclosed, 


-and he dismissed the case. The reasor 
apparently why he arrived at the con- 


clusion that the plaintiff was not entitl- 


., „been split up 


* e.entitled.to any rent. 
, enot before the learned, Jud 


E e 


“that at the time ofthe suit the plant- 
"ff was in fact the.sole' proprietor not 
. only of Mouea Dumri but also of 
.Mouza Bheopur Diara, “He also found 
.. that the holdings had not in fact 
into two "Therefore, 
“it followed in his,view that the plaint- 
iff being the sole proprietor of the 
 whole' of the holdings ought to have 
* brought, his, suit for rent in respect of 
“the whole of each holding and not 
"merely in respect ofa part ,He, there- 


fore, considered that the euit was bad and. 


_ he dismissed it. 

"The only question, which we have to 
determine is whether in ‘the circum- 
stances ‘found he was entitled under 

**O XLI, r.*33 of the: Civil , Procedure 

Code to pass a decree. in favour of 


the respondents who had not appealed : 


dismissing the whole of the suit. In 
my opinion O. XLI, r 33 has no 
plaintiff aucceeded in that suit in part, 
"that 18 to say, although he claimed a 
e higher ,ren e in fact succeeded in 
obtaining the smaller rent 
ed apart of that which he claimed 


* and that was the result of Certain 
findings of the Munsif that the hold- ` 


.ings had in fact been split up and 
that the plaintiff .was entitled to sue 
„for rent in the one case in respect of 
a holding of 6:94 acres, and although 
he had claimed a greater rent than he 
was entitled to he was certainly entitled 
.to the rent proportionate to that area. 
“The defendants after that decision was 
“given and the decree passed against 
them were content and remained satis- 
fied with that decree They made no 
attempt to appeal and even when the 
-plaintiff appealed they entered no cross- 
"appeal or cross-objection and in my 
„opinion ıt was not competent to the 
'learned Judge, when the only question 
before him ,was whether the plaintiff 
was entitled to the extra rent which 
had been refused' him, to enter into 
> -the question whether or not ‘he “was 
This matter was 
and 
although the wording of O, XLI, r. 33 
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. s ed tq sue in the form in which he 
: “did sue was that it had been shown 


application to a case liké this. The. 
‘arises in the 


He obtain- ' 


“nga 


may be ‘very wide and give a large ` 
discretion to the Court it 18s -iņ “my 
view clearly not meant to apply to-a 
case like the present The object of 
that, Order is, spanking generally, . to 
enable, the Appellate Court where ‘its 
decision interferes with or:-modifies or 


‘extends the decision of:the lower Court - 


to give effect to that decision by. jn 
terfering, 1f-necessary, even with ‘the 
righte,and liabilities of those -who-are- 


‘not in fact appealing from the 'deci- 


sion of the Trial Court. ‘Unless it 18: 
necessary im the interests of justice -to 
give effect to the Appellate Court's - 

ecision by interfering in some way.or ` 
other with the rights. of those parties 


' which are'not the subject of appeal 


‘before us then it seems to-me that the 
Appellate Court has no right whatever 
to interfere. The illustration given to 
that rule is a very good instance ‘of 
the: cases in -which a Court may well 
interfere Again an the case of Hangam 
Laly. Jhandu (1) the very question which. 
resent case had to ‘be 
considered and it- was decided by ‘the 
Allahabad High Court that the Court 
in such circumstances had- no right to 
interfere under- O, XLI, r., 33. The 
head-note is this. “The plaintiff sued, 
the defendant for rent and’ obtained a 
decree for a portion of his claim. ' The ` 
plaintiff then appealed against the ‘dis- 
allowance of the balance of the amount 
claimed (exactly as here) but the de- 
fendants submitted to the decree" (again 
exactly as here) «and neither filed a 
cross-appeal nor took objections under 
r. 22 of. th* Code sof Oivil 
Procedure, 1908: ‘Held, that it was not 
competent to the Appellate Court act- 
ing under O. XLI, r.:33 to interfere 
with the decree obtained by the plaint- 
iff fn so far as ıt had not been chal- 
lenged' by tke defendants,",and in sup- 
port of that decision ‘the ‘Court, ‘con- 
sisting of the Ohief Justice. Mr Justice , 
Bannerji and Mr. Justice ` Tudball 


‘referred to the case of the Attorney- 


General vy Simpson (2) which points ' 
out certain principles which ought to 
qi llInd Cas 640,34 A 32,8 A L J 1111 
(2) (1901)? On D '671, 10.11 J, Oh. 828,85 L. 
T. 325, 17 T. L, R. 768, , d 


“A 


— 
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govern the Oourt in acting under powers 
conférred by rule 38, ? In; my. opinion that 


.case was perfectly properly decided and 


it seems to. me to'.govern the. present 
case. I thuk, therefore, „that this ap- 
peal should be decreed with -costs, the 
decision of the learned Subordinate 
Judge will, be set, aside and the, decree 
of the Munsif will be restored, 

Foster, J.—I agree. . 

PRD. , Appeal allowed. 
B. D, 


LAHORE-HIGH-COURT. 
Szoonp Orvit APPBAL No. 776 oF 
D 1921. a. T 
January 31, 1923. . 
~ .Present:—Mr. Justice: Le'Rossignol 
and Mr. Justice'Harrison 
BAJRANG DAS—DEFRNDANT— 
APPHLLANT 


. versus 

-GHANI RAM AND OTERRS—PLAINTIFRFS 

: — RESPONDBNTS. 

Punjab Alenation of Land Act (XIII of 1900), 
-8 9—HMortgage by conditional sale—Surt for fore- 


closura—Year of grace ex a passing of . 
Act— Act, whether eoo cH e bi of. - 


The Punjab Alienation of Land Act applies to a 
suit for foreclosure of a mortgage by conditional 
sale ın which the year of grace expires after the 
passing of the Act ‘The proceedings in -such a 
suit remain pen unti the year of giace has 
expired-and the mortgagor has debarred himself 
‘from tendering the mortgage money eithei to the 
Court which issued the notice,or to the mortgagee 
himself R nd 

It the widow of an agriculturist refusas , to 
acsept a modification of the mortgagé-deed ere- 
cuted by her husband before the passing of the 
Punjab Alienation of Land Act, in the terms of, the 
Act, and allows a decres for forecbsure of mort- 
sale to bo 


gage by conditional agaist 


` her ex parte, she does not do all m her power 


to protect the estate, and the reversionera of her 
husband, after her death, are not bound by ‘that 
ez, parte decree à 


econd appeal from the.order of.the 
District; Judge, Hissar, dated , the, 23rd 
December 1920 , i 
Mr. Manohar Lal, for the Appellant. 
Mr H. D. Bhalla, for the Respondents. 
JUDGMENT.—The land in suit 
-was transferred by one Rupa in 1895 to 


"INDIAN GASES. . 


987 


the defendant's father byee -mortgage 
containing ,a stipulation for conditional 
sale ' Rupa.on his demise was succeeded 
by. his widow Musammat Goran, and. on 
, the 8th June 1900 the mortgagee applied 
for .issue of notice of foreclosure .to 
Musammat Goran. That ,notice was 
served.on ‘the 16th June 1900, but a few 
days before the year of. grace expired, 
the Punjab .Land Alienation Act. same 
‘into force on the ;8th.June ;1901 In 
July 1904 ‘the , mortgagee -recognising 
that ‚Land , Alienation Act:applied, to, his 
.mortgage made a prayer to the,Depity 
Commissioner under section 9 .of the 
-Land Alienation Act for possession of 


the land as, mortgagee, -but Musammat . 


. Goran .refused to admit-the-validity of 
„the mortgage- and, the Deputy «Com- 
'missioner- declined to interferb * and 
referred the mortgagee to. the . Civil 
Court; thereupon: the mortgagee in 1904 
_instituted a -sut for ,possession-as full 
owner on the ground .that the year -of 


-grace .had -gxpired.and the mortgage, 


had ripened into a sele, The quondam 
mortgagee obtained an ex parte idecree 
and took possessione in, April 1905e The 
present suit -has been -bgonght by the 
reversioners ‘of -the mortgagor ,on_ the 
' death of Musammat Goran to redeem 


land Originally .they -prayed als to 


. avoid the mortgageibut that. prayer.was 


subsequently withdrawn. Whe First 
. Court dismissed the plaintiffs’ suit on 
, the ;ground' that the plaintiffs., had not 
established their relationship with the 
mortgagor. The learned District Judge 
.held .the relationship established but 
found that the foreclosure proceedings 
instituted -in 1900 by the ‚mortgagee 
-were not in order and «thatthe. rever- 
sioners are not bound by the ex parte 


decree for possession passed in 1904 _ 


against’ Musammat Goran, and he,accept- 
ed the appeal and remanded the case 
to the Tal” Court in, order ,that the 
Deputy Commissioner might be ,moved 
‘to take action. under, section 9 (8) of the 
Land Alienation Act. : 
' In second appeal it is contended. ferst 
that the Land Alienation Act does not 
apply to this case inasmuch dh the 
service of. notice of foreclosure hdd. been, 
made upon Musammat Goran. before 


the 
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the" ‘Act c&me into operation. This con- 
‘tention, ,however,. we are unable to 
accept because we must hold that the 
proceedings for the enforcement of fore- 
closure of mortgage comprising a 
‘stipulation of conditional sale remain 
- pending until the year of grace has 
. expired and the mortgagor has debarred 
himself from tendering the mortgage 
' meney either to the Court which issued 
the notice or to the mortgagee himself: 
, The point, however, appears to be óf, 
Jittle importance for the mortgagee re- 
` co in 1904 that the Punjab Land: 
Alienation Act applied to his mortgage 
andhe consequently moved the Deputy 


: ^. Commissioner to take action’ under that 


~ Act. The Deputy Commissioner, how- 
ever, refused to take any action and again 
failed to take action by way of revision, 
when the fact that the mortgagee had 
been given a decree for possession as 


full owner was brought to his notice in. 


execution proceedings 
There remaims the further point 
whether those proceedings are binding 
“on the reversioners and we answer the 
' que&tion in the megative for there 1s 
some evidegce that Musammat Goran 
was under the influence of the mort- 
agee. There is, moreover, clear evi- 
énce -that she refused to accept a 
modification of the mortgage-deed in 
the terms of the Punjab Land Aliena- 
tion Act a modification which would 
have satisfied the mortgagee and would, 
at the same time, have protected the 
reversionary tights of the reversioners 
` The only question remaining 18 
whether the matter should now be refer- 
red, to the Deputy Commissioner; but 
as ‘already pointed out, he has already 
refused ‘to’ intervene. Nor, since the 
plaintiffs’, prayer 18 to redeem, is there 
&ny necessity , for the cancellation, of 
the clause. of conditional sale. The suit 
‘was brought within a few years of the 
` death of Musammat Goran when suc- 
cession opened out to the plaintıffs 
. &nd ' they are entitled to ignore the 
` fereclosure,proceedings, which would be 
bindjng on Musammat Goian on the 
urd that Musammat Goran did not 
‘defentl thei: inteiests and do all in ‘her 
“power to protect tho estate, - 
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[1924 
Ad 
We eed: Sbaspt: the Spes and 
mpdify the order of the Court below- 
Be cancelling the direction for a re- 
ferénce to the Collector and saubstitut-. - 
ing the direction that the Trial Court: 
shall determine the sum to be paid by 
the plaintiffs for the redemption of the 
mortgage. Costs shall follow the final | 
event’ 
N.H. Appeal accepted. 


` 





PATNA HIGH COURT. 
BSgcoxp Orvin APPBAL No 1463' or 1921. 
August 7, 1924. 

“Present —Mr. Justice Ross and 
Mr, Justice Ben. 

BHOLA NATH MAJHI—Daranpantr— 
Ne 


SHIVA PRASAD | SINHA— PLAINTIFF 
‘ — RESPONDENT. 

Ohota Nagpur Tenancy Act (VI of 1908), s 26 . 
(a), 74—S 74, whether rerrospective—-Punction of 
1 26 (a)—Validation of agreements. E 

Section 74 of the Chota Nagpur Tenancy Act 
has no ietiospective effect inaamuch as it affects 
the substantive rights of rhes yE 989, col 2] 

Section 26 (a) of the Tenancy 
Act was not contem heat to See angres: 
ments which were valid in then inception but to 
validate agreements in special cases out of such 
agreements as would otherwise have been invalid 
owing to qs provision of sæction 21 of the Ohota 

pur lord and Tenant Procedure Act, 
D [n 990, col 1 

Appeal from the decisien of the District 
Judge, Manbhum, dated the 17th May 
1921, confirming that of the De nr 
Oollector, Dhanbad, dated the 9th 
ruary 1921 

Mr A B Mukharn, for the Applet. , 

Messrs. N C. Sinha and B. B . Ghosh, 
for the Respondent.. 

; JUDGMENT. ‘ 

Sen, J.—This appeal arises out of a 
suit for realization .of rent by the plaint- 
iff landlord against the defendant-appel- 
lant for the years 1323 to 1325 and three 
quarters of 1326 The First Court dis- 
allowed theclamm for rent for 1823 and 
passed a decree for rent for the remaining 
peroo, This decree has bsea affirmed 

y the Appellate Court : 

- The case of the plaintiff- is. that the 


a 2 : i 
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wy 
D 


e 4 
„father of the defendant Ramdhan Majhe 
executed 'a kabultyat in favour of the 
plaintiff agreein, 
of Rs, 75 and 324 seers of paddy worth 
Rs. 1-10-9' andealso to 
Rs. 2-5-6., 4 

The case for the defence is that the 
tenancy in question was uired by 
Ramdhan Majhi father of | the defendant 
and one Mohit Majhi father of Jahlu Majhi 
in 1892 (1298 to 1299 B. B).when they 
obtained the land in two instalments by 
two documents, namely, a registered seale- 
deed (Exhibit D) and a registered mokar- 
' rari puta (Exhibit E); that since then 
Ram and Mohit jointly cultivated 
the holding and paid rent to the ijara- 
dar Gangu Majhi and after their death 
their sons Bhola (the oo) and 
Jhalu as well as their cousins 
and Tiku are cultivating the lands. As 
regards the kabulsyat (Exhibit 1), exe- 
cuted by the father of the defendant, 
the defendant denies all knowledge of 


it and contends that even if executed ' 


-it was never operative. The plaintiff 
was unable to produce before the Court 
the original registered kabulwat execut- 
ed by Ramdhan Majhi. He alleged that 
the original had been lostand the ques: 
tion. arose whether secondary evidence 
of the kabuliyat could be admitted: The 
Oourt of first instance as well as the 
Court of Appeal after, going ‘into the 
evidence came to . the conclusion that 
the kabuliyat had been in the record- 
room of the plaintiff up to 1911 when 
it was taken out ‘ind filed in a criminal 
case in the Dhanbad Court and that 
owing to thè negligence of the clerks 
concerned the document was never taken 
back from the Court and returned to 
the record-room. The, exécutian of the 
kabuliyat was proved by the 
it, Jagabandhu Sarcar. It appears that 
the kabuliyat was also*pioved by means 
of an admission by Ramdhan - himself 
made in his deposition ina Oivil suit 
in the Munsif’s Court in 1910, this de- 
position is Exhibit 7 in this case.- On 
these grounds both the Courts found 


as a fact that Ramdhan the father of 


ihe defendant did execute the kabulwat 
as alleged and admitted the secondary 
evidence. offered for proving it. 


to an annual rental - 


pay road-cess at. 


iter of, 


OASES. ^ $88 © 
On ‘the -question as to*whe£her Mohit 
had’ anything to do with the tenancy ' 


to a finding: that neither Mohit nor 
Mohit's descendants had anything to do 
, With: 16 and that they were not necessary 
parties.to the suit. Moreover, according 
to their case they had taken the hold- 
ings from the waradar Gangu Majhi. 
The Oourts have held that there is go 
evidence that Mohit was ever recognized 
by the present plaintiff, who is the 
zemindar, as tenant; that all along aince 
the kabulhyat the -plaintiff had been? 
dealing with Ramdhan and his son the 
defendant in respect of the tenancy in 
suit and that the defendant himself had 
been describing the lands as “his” lands 
and deposiüng the rent in his own 
name. |, : E 


This appeal seams to be concluded 
by these findings of fact but the learned 
Vakil for the appellant contends that the 
Court below erred in not considering the 
effect of section'74 of the Ohota Nagpur 
Tenancy Act on the decision, of this case, e 
Section 74 ofthe Chota Nagpur Tenancy 
Act apparently cannot . possibly ‘haye : 
retrospective effect inasmuch ‘ss it affects . 
the substantive rights of parties, THe 
kabultyat in this case was executed be- 
fore the Chota Nagpur Tenancy Act 

.came into force. Therefore, all : 
ments entered into prior to the date, ° 
when the Ohota Nagpur Ténancy Act 
came into operation would obviously 
be beyond the scope of section 74 The 
kabuliyat'in question:was executed in 
1905. The objection, therefore, that is 
now urged that in view of the provisions 
of section 74 of the Ohota Nagpur Ten- . 
ancy Act the kabulwat would be void 
and of no effect, has no force whatso- 
ever. Moreover, onthe findings of the 
‘Courts below this case does not come 
within the scope of section 74, inasmuch 
as the ‘section contemplates the case of 
a lease'executed “with a view to the 
continuance of such occupation"; where- , 
as in the present case there is no ques- e 
tion of continuance, the previous tenancy 
' having been under the tjaradar which 
was not subsequently recognized by the 
landlord and, therefore, the lease must be . , 


in question both the Courts have come .. 


90. — 


regagded aş- marking the: very inception ` 
of the -tenancy: 

. It is next urged: that in view of- the 
rovisions of- section 26 (a) of the-Chota 


agpur: Tenancy Act: t e: kabulvyat-in- 
a ` “question does not satisfy. the requirement 
^ n Of law,'and, hence must be,deemed. to: 
Now it has been held’ 
„that“ section 26 of Act; VI.of 1908 .was- 


“be inoperative 


“mot. contemplated to invalidate: agree: 


MEA ménts which were valid in theur-i incep- 


' 


` 


tion; as in. the present case, but.to 


‘of- such agreements ‘as would otherwise 
have been invalid owing to the provisions 


, of section 2l'of the Chota Nagpur Land-- 
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GOVINDOSS XRISHNADOBS v. POLEGAR MRBNIKYANAYANIM, ` D Ra 


, 1887, prayin 


ty a 


In the case of rent suits,- the declelon-ag regarda* 


it 


the rent for:one year «s res: judicata as ógarda ~“ 


the rate of rent for the following years 


" Petition, under section 2 ot Act IX. of? 
the High Court to revise: ^ 


the decree of the Court of the District ^ 


- Münsif, Tirupati! in. Small Cause Suit.’ 


- validate agreements in special cases out . 


lord'&nd Tenancy. Procedure Act! (I of. 


1879) The: observations of Mookerjee, J. 
in. the case. of Gazu Mahto v: G. P. 
‘Cooke (1) are in 
view, The contentions of law urged by 
the learned . Vakil for the appellant are, 
therefore, without any substance, 

The: appeal‘ is. dismissed with costs. 

Ross, J.—l agree. 


P.’ D. Appeal dismissed. 


(1) Ind Cas 029, 40 O L. J. 422 at pp. 424, 
426,17 0. W:N 4 


MADRAS HIGH-COURT. 
Orvit Revision Perrrion No. 183: 
A or 1922. 

April 24,1924. 
Present.—Mr J ustice ‘Devadoss 
SOWCAR LODD GOVINDOSS , 

"  KRISHNADOSS—PLaINTIFF— 
PETITIONER» 


Versus i 
POLEGAR MANIKYANAYANIM 


VARU. AND oTHuRs—DEFENDANTS Nos, 6° - 


TO 9—-RESPONDENTS. 
‘Owl Pocus Code (Act V of 1908), s 11— 
Er parte deosron--Res niaka eowion 1n rent 


*An.ex parte decisio can operate as res judicata. 

Raj Kumar Chowdhu: 
Cas 911, 17 O W: N 627, Hara Chandra "Bawa 
v Bepin Beharu Das, € Ind Cas 860,-13 O. L. 
J 38! Shyama Charan Baneryi v airimmaus Debs, 
31 0; 79; relied: "ong 


v Alhmaddı, 16 Ind - 


support of this. 


No 136 of 1921. 


| Mr. A. C Sompath Iyengar, for. the.” 
Petitioner. b 

Mr. V.' Ramadoss,- for the Respond- d 
ents. 


JUDGMENT :—This is ans applica- 


‘tion to revise the decree of ‘the District 


Munsif of Tirupatiin Small Oause Suit 
No. 136 of 1921: The District Munsif 
dismissed the suit mainly. on the ground 
that no: jodi 18 claimable from the . 
tenants It ıs urged on beHalf of the . 
petitioner that the question whether 
the'defendants are: liable to pay, Jodi is . 
res judicata by reason of two previous | 
decisions, one in Original Suit No. 79^ 


of: 1904; Exhibit O ‘and the other in ^" 


Original- Suit No. 439 of 1908, Exhibit 
G. In Exhibit GŒ the- question was 
specifically raised in issue 1. whether no- 
jodi at, all is payable An additional , 
issue was raised" whether the defendants- 
therein were not barred by res judicata 
from raising the plea that they were- 
not liable to pay Jodi to the plaintiff. `, 


-The District Munsif: held that the dé- 


cision in the Original Suit No. 79 of 
1904 was res judicata between. thé- 
parties. Itis now urged on the respond- 


ents’ side that the dgfendants were ' 
ex' parte and, ‘therefore, the judgment is 
..not'binding on the ex parte defendants. 


The defendant$ ‘placed reliance upon the `’ 


decision of" Modhusudun Shaha Mondul 
v. Brae (i), in which it was held that 
in: a rent “suit if the defendants are _ 
ex parte the’ decision could not be resi 
judicata in subseqyent suits -When a.' 
question is specifically raised and decided, 
a decision on the question is res judicata 
between the parties in subsequent 


"eaBes The case in Modhusudun, Shaha | 


Mondul v Brae (1): was. considered. and ` 
distinguished in two cases ofthe Caleutta 
High Court'reported as Raj Kumar Roy 


‘Chowdhury v. Alimuddi (2) andi pm 


160 300, 8 Ind Deo (N. 8 
16 Ind, Ove. a11; 170, W. 


R NGE 


[n 


) 


t 
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Chahdra Bairagi v. Bemn Behary Das 
(3). In Shyama haran BanefH v. Mrin- 
mayi Debt (4) ıt was held that an-ez 
pare decision. coukl : be res judicata 

tween the parties in subsequent swt. 
The real:question 1s whether a certazi 


contention was raised or a contention’ 


should have been raised or could have 
been raised or.not. If a contention which 
could have been 1aiséd was not 
the defendants, that would not take 
away the force of the judgment which 
decided the point against the defend- 
' ants. Ii that.view I think the decision in 
‘No. 439 of 1908, Exhibit G is res judicata 
between- the parties. It 15 argued by 
Mr. Ramdoss who appears for two of thé 


‘respondents‘that Exhibit I whieh 19 a. 


deed of gift by the land-holder, exempts 


the defendants from paying jodi, and- 
he contends.that only the question of^ 


landlord and tenant is ‘res judicata 
between the patties. No doubt in the 
case of rent suits the decision as regards 
the rent for’ one year would’ be.res 
judicata as regards the rate of rent for 
any of*the following years. Exhibit I 
merely refers to the ‘liability. of the 
defendant to pay jodw. The contention: 
that the defendants were not, liable to 


y jodi should’ have beén. put forward ` 


in the suits of 1904 and 1908, and that 
contention not having been put forward” 
in these ‘suits, it is-not open now to the 
defendants to put forward thé conten- 
tion. I And thiis point. in favour of the 
petitioner. 

As regards the pert point which 
relates to road-c&ss, Mr. Ramdoss very 
candidly concedes that the defendants 
are liable to pay road-cess I allow 
this petition with costs and the plai 
will. have a decree for the. suit amount 


with costs of the lower Oourt. Petitiorer's- 
Vakil admıts that defendants No.8 and ` 


Shave paid road-cess. So far as that 


amount is concerned they will be 
exonerated. 
Y. Ni V. 
8. Di Petition allowed. 
TENE Cas. 860, 13 O. -L. J 38. 
310 79, 


d by, 


` to*be brought on the record in ‘place 


tuf- 


' CALCUTTA HIGH: COURT. 
, APPEAL FROM-ORIGINAL DECREE No 238 
oF 1922 
-. . May 90, 1924. " 
Present'—Mr. Justice Suhrawardy. and, 
Mr' Justice Duval. 
PROKASH OHANDRA DAS GUPTA— 
APPELLANT." 
versus 
SHAMA” OHARAN DUTTAND OTHERS— 
RESPONDENTS, 

Oml Procedüre' Code’ (Act' V of 1908), ME XXII, 
rr 3, 4, 10-—Two devoluttons— Assignment and death ' 
— Asmgnee's rights . 

Where there are two devolutions—the, death: 
of a party. and the tranafer by him of hw.in- 
terest in “the suit—the transferee has the pee 
- 0 e 
Thérefore, the.death. of” a 
‘the assignment of his interest, 


deceased * napim or 
eee anter 


oes not take away the assignoe's right to-be,sub- oe 


stituted 1n the suit dc 982,co01'2.]* 

Appeal against an order of~the Subs 
ordinate Judge, First Court, J easore, dated: 
the 218t-of March’1922'’ 

Babu Bhupendra Kumar Ghose, for: the" 
Appellant. 

Babus Satya’ Charan Sinha and Bon 
Beharı Sarkar, for the ‘Respondents. i 


JUDGMENT. —Tlis i? an: appeal’ * 


against an order of the Subordinate . 
Judge -of Jessore, dated the'218t March 
1922, setting aside his. previous ordér of 
the 7th November 1921, and rejecting.’ 
the appellant's application for substitu- 
tion in place of the‘ plaintiffin.the silit," 


Saron gi ,brought - the present suit on- 
the a egation that the mortgage ‘execut- 
ed by defendant No. 2. in favour of:, 
defendant-No. l was collusive; ffüudu: ` 
lent and benami and could not afféct’ 
the plaintiffs mortgage. He further 
prayed that ıt might be declared’ that 
the mortgage decree obtained by defend-. 
ant No.1 on the said mortgage inst 
defendant No. 2 and him (plainti 


‘fraudulent and collusive and” Nika 


tive against him (plaintiff) In tlie said * 
suit brought by defendant No. 1 he 
claimed ‘to be the’ first mortgagee 
while- Giridhari Lal was déscribed a. 
a pwane ' mortgages.. Daring. the ' 

dency of this suit on 16th 

1921; Giridhari Lal Sad lis: dhtérest i jh 
the mortgage and ' in other, properties 
to the present" plaintiff, s the Ath 


"The facts are that, one Giridhari’ Lal ` 


993. i 


October 1921 Giridhari died, on the 7th 
November 1921 the appellant flled'an 
appleation under'O. XXII, r. 10 for 
substitution in place of Giridhari Lal 
on the allegation that he had purchased 
” his interest in the mortgage the sub- 
.ject-matter of the suit. 
disallowed on that date that Giridhari 
' was dead, On the other: hand, the 
Pleader for Giridhari Lal in the suit 
consented. to the appellant being sub- 
stituted in place of his client and the 
petition was granted by the Court. 
sequently, the defendants made an appli- 
cation that on the 7th November 1921— 
the date on which the plaintiff applied for 
substitution—Giridhari was, dead and, 
"therefore, the order substituting the 
plaintiff in place of Giridhari 
sander O. , r. 10, should be set 
aside. The learned Subordinate Judge 
has given effect to this contention. 
He has held that where two devolutions 
-take place, namely, where there has 
been an assignment by a party to the 
suit and before thé assignee has been 
brought on the record the party dies 
adhe substitutipn of the legal 1epresen- 
tatives of the deceased party ought to 
“be madè. He formulates this view on 
the language of O. XXII, r,3. Under 
that rule, 
the right to sue 


survives, as it does 


in the present case, the Court can 
only bring on the record the legal 
representatives of the plaintif. The 


Court is; therefore, entitled to bring on 
. the record only the legal representa- 
tives of the plaintiff;- and, if there is 
an assignee of the plaintiff, he shall 
not bé substituted in place of the 
deceased plaintiff. The provision of the 
lew as contained in O. XXIL r. 3 
should be given effect to whenever the 
contingency thus contemplated happens; 
and the assignee of the plaintiff should 
not be entitled to come in in preference 
. to the’ legal representatives of the de- 
ceased plaintiff In this view of the 
law the learned Judge has vacated his 
order passed on the 7th November 1922 
and dismissed the plaintiffs application 
“for substitution; and as within the 
|. time prescribed by law no application 
was made- by the legal representatives 


4 
* 
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It was not’ 


Sub-' 


according to the Judge, if’ 


. 

[lobi 4 
5 : e a 

of Giridhari Lal. to cause substitution 
he ordered that the suit should abate. 
“In our judgment the view. taken “by 
the lower Court is erroneous. It is not 
necessary to enter ifto the question | 
whether the consent given by the * 
Pleader on the 7th Noreribés 1991 ` 
was given in' ignorance of the fact 
of Giridhari’s death or whether “the 
appellant was aware that Giridhari 
was dead at the time a fact’ which he 
denies. The simple question of law that 
arises in this case irrespective of those 
facts, 18 whether when there are two 


devolutions—the death of a party and , ^ 


‘the transfer by him of his interest in 
the suit—the transferee has the right to 
be brought on the record in place of 
_ the deceased transferor. It seems to us 
on goin through the several sections 
of the Code, dealing with this matter, 
that the two devolutions which have 
occured in this case are distinct and 
are governed by different considera- ` 
«tions. The death of the plaintiff 
after the assignment of his interest 
should not take away the assignee’s 
right to be substituted in the suit. 
If effect is given to the contrary 
contention e result will be that. 
if & plaintiff after selling his interest 
in: the subject-matter of the suit dies, 
before the assignee could make an ap- 
pleation for substitution under O. X XII, 
r.10, the assignee will have no right 
to be brought on the record and the 
legal representative of the deceased 
plaintiff having ng interest in the sub- 
Ject-matter there will no represen- 
tation ine the suit, and the assignee 
will be deprived of the benefit,of his 
purchase through no fault of his. The 
true wew is what was taken in the 
case pf Rajaram Bhagwat v. Jibat (1). 
West, J., has lucidly dealt with this ` 
point in the following passage: “The 
case being one, of an assignment or 
ereation of an interest pending the 
appeal plus the death of the àssignor, ` 
is one embracing a fact more than'that 
“contemplated by section 368". (O. XXII, 
r 4, the case there being one of death ' 
of & respondent). "The rule in section 


(D 9B, 151, 5 Ind, Dec, (x. s.) 101. 
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372 (O. XXII, r. 10) on the other hand 
müst be admitted: to apply to it, and 
' being alone sufficiently inclusive, ‘if not 
the more specific, as dealing with’ ‘other 
cases’ than -the omes previously provid- 
ed for, must prevail over those rules. 
The double evént of a -transfer of the 
decree-holder’s title and of his death 
was probably not distinctly conceived 


by the draftsman of the Oode, but we” 


can give effect to the ap nt in- 
tention, not only in a literal applica- 
. tion of the words to the cases exactly 
provided for but also by a logical ex- 


tension of them to the composite Gases’ 


involving circumstances that fall sepa- 
rately under distinct rules, and yet 
must have been meant to” .be dealt 
with in a consistent and uniform man- 
ner" We think that this is the correct 
view of the law.. We must, therefore, 
set aside the order of the Court below 
dated the 21st March 
learned Judge has not inquired into 
the bona fides of the transfer to the 
-plaintiff-appellant and as the respond- 
ent: wishes that the case should be 
sent back for an enquiry we: think 
that this appeal should be sent back. 
In the case of Lakshan Chu Dey v. 
Nikunjt Moni. Dassi (2) it was "held 
that an applicant who invokes the aid 
of 0. , f. 10 is not entitled for 
“a mattar of right to an order in his 
favour. This case will go back to the 
learned Subordinate Judge for a pro er 
order of the appellant's application 

on the 7th November’ 1921—tho ide 
passed by that,Court on that date as 
also the order*of the 2lat March’ 1922 
being, disallowed. As the case has 
taken’ a very long time we express:a 
hope that the Court below wil) see to 
the expeditious termination , 
suit. 


ap 
PE the record be gent down as early as 
posible; wi 
Cuse sent back, 


80 Tad. Cus 51627 O, W. N. 755, (1929) A. 
s a 


INDIAN OASES.: ^ À f 


1922. But the’ 


- agreed to sell.and A to purchase the wula 


| conveyance Was execu 


: of the. 
Bach party will bear his costs ‘ot this” 


y 
PRIVY COUNCIL. te 


APPEAL FROM THE Mapras HIGH Court. x: 
- June 19, 1924. 


° Present.—Lord Atkinson, Lord Shgw, 


Lord Blanesburgh, Sir J n Edge and 
Mr. Ameer . 

, Raja Bahadur A RABINGERJI : 
GYANAGERJI, SINOR DEOBABED (NOW 
ices ye BY. Raja DHANARAJA- 

GIRJI)—AÀPPBLLANT 


versus s 


Raja PANUGAN TI PARTHASARADHI 
- RAYANIM GARU AND OTHERS— ` 
RESPONDENTS. Ki 
Construction of document—Sale or ondes 
Surrounding circumstances 
In construing a document, surrounding’ cirenm- 
stances may be taken into consideration ın ‘order 
to show in what manner the e of the 
document 15 10lated to existing facts. 7, col. 24 
In August, 1908, A, Sade’ doi, i ine in ordér* | 
to prevant a Oourt sale of Pn enma 
ing of several villages, execu & document by 


|| 


which' he purported to Bell the property absolute- ' : 


ly to B, with a condition of reconveyance. -A; 
however, iemerved his rights to the mineials in» 
the land , The rents were to be enjoyed by. B, 
fiom the date of purchase The price paid was 
absurdly ‘small, and the property would have 
fetched a larger sum’ even at public auction 
Under a se te document, expressed to 
entered into for ieconveyance of the prope ty,” 
ges for e 
the amount paid foi them on 3let August 1912, ,' 
3lst August 1913, Ei 3lst August 1914, and not 
earlier In case A paid the sum to B, and a 
conveyance m due form was executed, he was 9 
become entitled to the rents of- the ‘alle 
from the ‘date of payment If before the -of 
ted, any portion of the land 
was acquued' by Government, the com pensation 
awarded was to be deemed equivalent to 20 years’ 
ient of the land acquired, and both A and D 
were to be entitled each his proportionate 
share, the share of money'due to A being, : 
if needed, given credit for toweids the salo 
rice * k 
Pala, that tho transaction though ostensibly & ' 
gale’ with a right of 1epurchase in the vendor was 
in reality melas a mortgage by conditional salo, 
[p 997, col 

Appeal ^in & decree of the Hi n ; 


Court of Judicature, Mac pericu dated 
24th February 1921, modifying a de ded 
of the Subordinate J udge, Nellore, dated , 


the 5th October 1918. 

Messrs. 4. C. Clauson, K. C., and Ndrq- 

pm e the Appellant, | 

Mesars. W. ‘pjohn, C, and 

Kenworty Brown, for the Bee 7 
JUDGMENT. ` 

Torg Blaneshurgh.—This is an 


e E D 


' gae? INDIAN CASES,” uc L 


“dated: the 5th.of October 191 
. in the Original But No. 10 1917. 


na completeness, a prolonged’, Puis. rA 


NARABINGREJI GYANAGRREJI U.,PANTGANTI PARTHASARADHI, Mot oem eth 


: appeal troma -decree of.the,High Oourt 

f Juditature at, Madras; dated, the 24th 
of February 1021, modifying a decree 
of thé , Subordinate , Judge, of Nellore, ° 
and made 


Issues, raised “by: the appellant, neces- 
sitated in the. Courts helow, and par- 
ticularly, 1n the. Court of the Subordi- 

* nate Judge, whose judgment their 
*: Lordships would at: once observe is 
-gonspicuous for; ate , ability, care and, - 


and examination of conflicting evidence 
Concurrent findings against the appellant 
on every issue of fact raised: by him 
háve, however, greatly' narrowed the 
ambit of the ‘dispute , as presented to the 
Board,-«and no. more than two questions 
«difficult and important questions it is 
“true haya survived for discussion before 
their Lordships. ' 

Of these:one-only hag so far been argued. 
“But it raises the fundamental dispute 
"between | the . parties, which'may be , 'de- 
scribed as an issue ang to the true nalure 
of-the transaction of the 4th: of' August 
m. between the 'appellant.and ‘the 

te ‘Rajah’ of Ralahasti (now represented 
ay rhe sespondents his assigneds) 88,8 
e result. of which the ,properties in suit 
* passed. tothe appellant, ‘The: transac- 
tidn’ is. avidenced ‘by two doburhenta 

“referred, to ‘throughout ‘the, proceedings 

' as Bxhibits. X and .U., Did-it effect 
as" contended for by'"the respondents 
"Juerely , a mortgage by, conditional’ | sale 
vof. the’ properties, in suit;or was, it ‘as - 
‘contended by the appellant, an absolute 
eie of these properties to'himeelf, with 

an agreement on his part tò Teconvey 

„onthe strict performance by. the Rajah of . 
‘certain defined conditions? , 
“In this suit the respondents; who as 
pleady indicated had succe ‘auction- 

piel bers us 


ey tay 


Ret We 
entitling the Rajah,to a vadonvévüros Shed 
been all complied with by him, and in bis . 
shoes they now, stood. m: 

.In the Trial Court, the. respondents, 
succeeded on their mgin case. 


alternative cage . The learned Bubordi-: 
nate, Judge held that the transaction. 
amounted to a mortgage,by conditional 
sale The High Oourt.,on appeal ‘felt, 
themselves constrained upon the author- 
itieB,to hold that, in view of, the terms of 


in’ the; w 
Court of Appeal they succeeded on their .. 


Exhibits X and U, the transaction.must | 
be held.to have been an absolute sale of ` 


the .properties to the appellant. But 
they found also, agreeing in this with 
the learned Subordinate Judge, that, 
the conditions. entitling. the Rajah to.e 
reconveyance on that footing had been 
De ‘and that the: respondents, ag 

is successors-in-interest, were entitled 
s have the properties assured to. them 

ayment of the prescribed price. 

m that order of the. High Ogurt 
ths present ` appeal. is' brought. 
Mr Clauson for the appellant did not ask 
their Lordships to review the, conclusion 
of the High h Court that all the condi- 
tions entitling ` the, Rajah, to a reconvey- 
ance had been performed. . That conclu- 
sion—strenuously contested i in the Courts 
below.—now rested on concurrent find- 


` 


ings; ‘of fact which, he could not before . 


ithe Board seek to, displace., The appel- 
lant's sole: ground of „appeal, indeed, 
wap, that the right ,to,& .reconvey&nce 
reserved, by ,Exbibit, U was personal to 
the, Rajah and did not pass: to. any as- 
signee. As, however, the appellant's views 


„on, this matter yaised e very, difficult ^ ' 


; questions" of law, and. as Counsel recog- 
nised that no success with them’ would 


, avail him anything if. the, respondents 


were to establish, before the Board .as 


they "nd done before the Subordinate ` 
»Jydge, that the trans 


tion with the 


The “proper ied. of the Rajah, clàiméd to "appellant did in tru amóunt to a 
Redeem thei’ | on B foot x Em ie. mortgage, Mr;Clauson with the approval 
tha section in question was ‘of the Board, confined his argument4o 


ground, fh He transaction Saat teen 
o an out and’ out) Bale, ‘the-conditions 


1 
oe 


D 


that ; : question. on the understanding 
that,’ 4f their „Lordships _ nltimalely . ac- 
‘cepted upon it the view in his: favour 


taken by the High Court, the substantive : 


issue raised by the appellant in his 
appeal would become the subject 


. 
us 
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` . Jt subsequent discussion ‘before ' the ^ order "fring that- sale fos tha" Bth af 
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In accordance with that arrangement « Such was the' positi shen the' trang: 
Eater beeen three E f ©" position when thel tranb- 
the ‘vital’ question whether” the trans- action’ now'in question was entered into! 
action in question. ‘didi or: didi not Tt Was carried: out four days earlie?:2on 
"amount to a mortgage has. been: fully ihe 4th’of ‘August 1908, ‘Six lkhs werd 
argued beforo their Lordships, and ‘with required "by ihe Rajah to avert'a, Ooutt 
ee alone théy now Propose gale. The appellant; a rich monéy"lender 
E i ds . Of, Allahabad, provided. that, suni ^ Tt 
- It seems to their Lordships « that they "was, provided after. vely Nen ‘Sf dny, e 
can dispose of the' present case” with -no inquiry. The transaction, whatever'ri 
referénce to any oral‘ evidence, other {yas properly called, was not the "reguli 
than that of. surrounding o Wants either of any: bargaining as td the valuo 
such asin, Lord Davey's words in.Bal- of the property convéyed!4i as’ tothe 
kuslien:Das v. Wi. F. Legge (1) are clearly pricà to'be paid . The 'six"tlàkH 
"required 'to show in what manner: ‘the : 


à ired and thèy, were found: That 
language ofthe documents was related MAT ri ane they. yë a u 
to existing facts. Wy Ma Se hse EN 


d 


“was all, 75 e aA da 
4 4 ^ " i ^ + : es Rn PIU S 7 
'*^ To “a consideration of’ these "ci "That sum had no relation:,to the value 
cumstances’ their Lordships'now pro- .of .the:196 villages «comprised:, inthe 
‘edged. . . ^. ON foe deed of Dice bee ae 
us a TRECE PEE Board are.in: full -agreement with both’ 
"Lue Rajah of Kalahestimparty to the , (Scl. below , Asi the deanied Ohiaf 
transaction ~ in’ question—succeeded “in Just inta ont, the 27. illa had 
1905‘ to” the Taluk 'of' Pamur.' “The “< U5¥ce..points ‘out, the 2i. vilages 
: : ; ‘at ' in the previous March;: fetched ~as : much 
. taluk consisted of 223 villages; and at ' 12. f mt : 
? 4h Ness arte j E E | 88 Rs. :3,46,000. and.that -price:was being 
athe succession of the Rajah, it’ was hallongėd. for inàd o Th 
` in (a, state ‘of the utmost’ 'embarrass- ‘CPS Onset. Tor inadequacy Aereswas e 
ae vue "eo Ty oz" -no evidence and mo n'tossuppose . - 
ons NO OE ' its .,. thatthe 27 villages differed'‘métenally- 
It had been for some time in the hands . from : the. 196 ‘villages’ still ifemaining” 
ofthe Court of Wards but earlier in the : unsold, still less:that they, differedy to? 
- same: year: that Court had, ‘handed "16! guch.an extent: as to make the value: of 
. back to the Rajah's nephew, and prede- these, 27 villages’ equal to two-thirds'of- 
' cessor. ‘The property was heavily en- . the value of the .196. ;.The evidenre-as 
: eumbered:; 1t was;subject toa mortgage to the gross.income of the 196, villages : 
‘of the’ 20th of- June- 1893;in. favour. of- ded: to the Bame:conclusion, ‘It was,the 
Rajah Venugopal, who.in 1899 had:-ob- «view of the learned Subordinate Judge . 
tained a mortgagedecree in respect -of; that- thé ivalue, of these: 196«yillanes 
his “debt, amounting then. to: about 6, amounted in:1908 to 15 or.-16 lakhs at-the ' 
lakhs. | In, Mirch, 1908, in. p nce.of least, The learned:-Ohief Juaticeihad 
` lus decree, he had proceeded to,a .Court-- no hesitation: in concurring/^sofar-in , 
. pale'of 27; villages part of the taluk, and that view.as to hold that in August -1908, 
"had realised: thereby a sum qf about. 6 lakhs would have'been.'a most grossly 
. -3$ lakhs,.but.that price; was being inadequate price: and. much; lessethan 
‘challenged . by the Rajah for inadequacy, could.: have -been -redlised:-by.- private 
'-''and'ingdequate it seems. to have been.: sale or even, by: a ,Gourt.«sale,, Their 
.- Nor-was the -decree-holder, content-with :Lordships have examined, the, evidence 
his partial realization, and, his purpose; on, this: subject for themselves and-they 
+ wasto MR the remaining '196 „villages are in' entire agreement with, the learned 
to sale for the balance of his debt which, ,Ghief Justice as to. ite result..;,, And that 
"with interest,'then. amounted , to nearly is sufficient. They desire-to-add--how e 
' 6, lakhs, and he-had. actually obtained; an, | ever, that. had at heen; necessary: they - 
tae a) a7 L “aT 58. 33 PUN a m “Has. , would have” been, Tepared:td endorse. dh 
' Bom. L Ry 528, 7 Bar, P, O. Jv 001,9 Ind,-Deo, „its entirety the finding of: the learned 
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. Thus informed of the circumstances 
| surrounding the execution of X and U, 


‘their Lordships are idw in a pósition to 


examine these docjiments so as to as- 
fértain from their provisions and neces- 
sary, implications the real nature of 
the’ transaction to which they give 
' effect. " m LE , 
Exhibit X, described as an indenture 


. "made" by way of conveyance—their 


‘Lordships will refer to it as the con- 
veyance—(escribes the Rajah as vendor 
‘,and the appellant. as purchaser, It 
begins with a recital of the title of the 


Rajah, to the 196 villages in question, it 


'goeson to recité the mortgage of June, 
1893; the decree for sale and the sale 
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NARASINGERJI GAYANAGBRJI V. PANUGANTI PARTHASARADHI, 


e the ri "REPRE. ‘ 
“To re-purchase the said villages as per 


-vendor and the Raj 


sof the 27 villages; and the fact that the . 


*Xemaining villages are proclaimed for 
sale on the 8th’ of Mu then current. 
The final recital is as iollows:— i 
. "And whereas the vendor has, in order 

Sto. prevent the property being sold in 

‘public auction and realising much less 

vthar : what. they afe actually worth, 

` ugreed to convey by private sale the said 

‘wvilluges ‘to ,the said purchaser for 


5: Ria,26,00,000". 


s heic Lordships - will return to this 


4 


[1994 


P: 3 M nr atus 
rights including marble in villages: 
ght.- : a E 


the agreement of this day's-date executed 


by the purchaser to the vendor, the said. 
right to be exercised only on or,after the" 


31st August 1912, and.on or before -the 
3lst August 1914, and to be ın strict ac- 


-cordance with the terms set forth: in the 
‘document above referred to." 


In Exhibit U, the agreement, just 
referred to, the appellant appears as 


expressed to be made for the reconvey- 
ance ofthe 196 villages specified in the 
schedule attached to the conveyance, and 
clause 1 provides that ` 

" The vendor’ agrees to sell and the 
purchaser to purchase the villages men- 
tioned in the conveyance for Rs. 6,00,000, 


_ the said sum to be paid by the -purchaser 
'to the vendor on the 31st August 1912, 
, the 31s& August 1913, or the 3156 August 


okeciial in due course. The conveyance * 
“then witnesses that in consideration of '- 


‘Re. 5;60;445 paid to the decree-holder ın - 


« gatiafnction of his debt and Rs. 39,554-7 


DAN to the vendor,'the vendor as 


eneficial owner grants and conveys 
the properties, “subject to’ the conditions 
' and reservations mentioned 'below,” to 
‘the purchaser, “his heirs, executors, 
administrators ' and assigns in fee 
- simple absolutely.” Then: follow cove- 
| nants for right to convey, quiet enjoy- 
-~ ment, -and further assurance and for in- 
'demnifying the purchaser, etc. 
- «Against all losses, damages, expenses, 
élaims:? and liabilities “whatsoever if 
' any “whith he .or they may pay, 
+, sustain; incur; orhe put to by reason 
or in respect of the purchase thereof." 
“The principal conditions and reBerva- 
iionsare:l— ' — ' . 
‘< +1, - AIl rents are to belong to and,be 
*.enjoyed by the purchaser as from lst 


. i*4uly 1808. 


2. The vendor reserves’to himself thé 
sole ight to the minerals and mineral 


. pays to the vendor the said 


1914, and not earlier.” 

By clause 2 the vendor isto execute, a 
deed of sale in favour of the purchaser 
as soon thereafter as the’ said sum. of 
Rs 6,00,000 is paid to the vendor, and the 
vendor is to be entitled solely to the 
possession and enjoyment of the village 
.". . till such eum 1s paid and a’convey- 
ance in due form executed. 

By clause 3 it is provided that if the 
purchaser fails to pay the amount men- 
tioned in clause 2 before the 31st August 
1914, as above-mentioned, the purchaser 
shall lose all his right of re-purchase and 
that agreement shall then cease to be 
operative.and vaild In cabe the aa ak 
o 
Re 6,00,000 on the 31et August 1912, 
1813 ər 1914, as above seb forth, and & 
conveyance in due form is executed, the 


purchaser is to become entitled to all the ` 


rents and profits derivable from the vil- 
lages asfrom the Ist day of July 1912, 
1913 or 1914 respectively ud 

Olause 4 is very important. 
nye these .— 


"If after the date of this agreement ^ 


and before the sale-deed is executed, the 
Government take up any portion of the 
land hereunder agreed to' bé conveyed 
under the Land Acquisition Act and award 
compensation therefor, any compensation 


and 


as purchaser. It is ` 


Its terms ` 
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80° awarded shall, unless Government 


otherwise expressly provides, be deemed - 


to be equivalent to 20 years’ rent of tha 
land acquired, and the vendor and ‘the 
purchaser shallebe entitled each to his 
proportionate share of the purchase 
' money. The share of the money due to 
the purchaser’ being, if need be, given 
credit for towards the sale price ‘of, 
Rs 6,00,000 already mentioned ~and 
agreed upon,” tt 
: Fheir Lordships do not conceal from 
themselves the fact that. the’ transaction 
as phrased. in these documents is:osten-. 
Bibly a sale, with a right of re-purchase 
in the vendor. ' This appearance, ‘indeed, 
is laboriously maintained. The words 
of conveyance needlessly iterate the de- 
scription of an absolute interest, and the 
rights of re-purchase-bear the appear- 


ance of rights in relation to the . exercise, 


of which time 1s of the essence. 

Buta closer examination of the , docu- 
ments discloses their real character.- 
Take for example the final recital of the 
conveyance to which reference has al- 
ready been made. Whatisits true ım- 
plication ? A consideration of the facts 
known to both parties makes it, their 
Lordships think, reasonably-plain. . The 
paties knew two things quité well. 
First, that 6 lakhs was an absurd pur- 
chase price. Secondly, that even at 
publi¢ auction the properties could be 

ected to realise a larger sum than that. 
What then was the implication ? Surely 
that the transaction in which they were, 
engaging was net a sale but a loan. 
. For notice how that principle is worked 
‘out. The Rajah has not only an option 
to re-purchase. He 1s put under an obliga- 
tio to buy if the appellant thinks fit 
to require him soto do Theappellant's. 
6 lakhs'can be recovered by 'ifhe 
chooses to sue upon the Rajah's *contract 
to re-purchase, he remaiping in possession 
and enjoyment of the rents and profits of 

' the-properties until that price is paid. 

Again, is time of the essence of the 
exercise by the Rajah of his rights ut 
this matter? Clause 4 ‘of the agrees- 
ment already. set forth indicates to 
‘their Lordships that it is not. That 
clause seems also to be clear enough 
although it describes an arrangement 
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is providing for tlie:poseiblify of 
appellant being compulsorily expropriat- : 
ed by Government from some part of the 
property in suit, and the-receipt by him 
of the compénsation in respect thereof. 


‘The compensation is to be treated as 


the equivalent of 20 years’ rent, itis to be , 
treated as belonging to the appellant and 
the’ Rajah according to what would have 
been their nghte tnter se- to ‘possession’. 


„of the expropriated lands during ‘these 


years ; the money is to be received by 
the appellant as being in possession, but, e 
tf need be—these are the critical words— 
credit 18 to “be given to the Rajah for'his 
share by a deduction from the 6 lakhs 
otherwise payable’ by him ow re- 
purchase. i PEE 
These words show that in certain quw 
cumstances such credit will not be his. 
But what must these-circumstances be. 


‘There can only be a re-purchase ‘more 


than 20 years after the expropriatiop. 
But if time was of the essence for such’ 
re-purchase it could in ‘no circumstances 
be postponed beyond six years from 
the date of the .conveyance. Olearly, 
therefore, and  withim the intendmeht 
of the documents themselves time is 


_not of''the" essence in this matter e ; 
&nd'so'soon as that-is etablished all 


pretence for holding this ostensible . 
sale and re-purchase. to be’ anything 
else than a mortgage by condition&l sale 
disappears, and its establishment rein- 
forces several other considerations lead- 
ing to the same conclusion such as ‘the’ 
reservatian of the tight in the conveyance 
itself ; the reservation of minerals which 
is directed, in their Lordships’ view, to & 
restriction‘on the appellant's usufruc- 


. tuary privileges ; the strange covenant of 


indemnity and the -inconsistent and 
almost unintelligible provisions as to the 
actual time limited for the exardisé of the 
Rajah's so-called right’ of re-pürchabe; 
When all these provisions of the dgéi- 
ments are viewed ‘in the light’ of the 
surrounding circumstances, 'the inference 
is, ın their. Lordships" view, irresistible 
that hera. a mortgage’ and’a- mortgage ° 
only was in the direst contemplation ‘awa 
intention of both parties to" the’ trapa- 
LT Us 3 
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" KARAG RANK v, KODUMAL, KALUNAL, 
Suck. whs the, conclusion of the: Bub- 
ordinate: Judge. Buch. was ‘apparently. 
the: ;belef of. the learned Judges of the 
‘High Qourt,«but they »felt` themselves 


‘precluded from giving effect to that belief 


by: their : hesitation,,to' attribute, what 
their , Lordships - „hold. to: be, their real 
result, to..the «considerations " Sto which: 


fromthe terms of the documents ton 


ttention-has;here:been drawn a 
«In ‘these: circumstances their. Lordships. 


find ht. “unnecessary to-;deali with , the- 


numerous. authoritiesnupon this subject 
which they have examined: The casexin, 
their. ‘view 18 „abundantly clear. The 

would only'observe:, before parting d 
it’ that, asat (present advised, they must 
‘not be taken to subsciibe to the: view 
thit there has: beenrintioduoed, into the 


law! ofdndia such;& mdical change. in - 


thei laws, of. evidence, as is suggested. by: 
the.alearned . Chief «.Justice,:a change" 
which, would have the effect “of au 
ing from the -class; iof; "mortgages .by ‘ 
conditional -saleanany transactians.which 
hefore the Evidence Actiw ould have been 
held: toibe «within that class. . 

nhe ;present,;csseiwith the shefta” and 
dévieeg, ta which the appellant .1esorted 
tprdeprava the respondents” of all ther 


~ dights-inrthe property, if, the: character 


okop. mortgage. conld not be’ attached 
tothe, transaction, show how serious 
such w*conclusion; would be. 4+. ° > 
- Without ,-most , careful; : consideration 


: thein Lordships, would hhesitute to accept 


avie which would “bear-so hardly -on 
many; ,mortgegors jexpiessing , their con- 
tracts ofr borrowing, in, long accepted 
Indian;foum8,, 4 tral o 

. Ehe, ;aespondente n their Lordships’ 
judgment. are: entitled: to-asiedemption 
decree They, aie chargeable, with interest 
atthe, rate of'6 per cent: per. annum from 


. the ‘Ist.of- September 1914; down to ‘the 


dele, whenthe six lakhs were paid into 
Court The appellant will .be.'entitled 
torthe interest -earned by that sum eines 
ibu wassopud in. : 

4t&n the other hand, ‘the appellant must 
account to:the. respondents for mesne 
pyfits, of the, .properties:as: from the Ist 
e July, 1914, until actual. delivery -of 
iei n to the respondents. Theorder 
of the igh Oourt should be discharged 


and with. these Kariati the dedos. of’ 
the: learned: Subordinate . Judge should, 
in their Lordships’ opinion be restored, 
Their Lordships: -will humbly ani 
His- Majesty accordingly. s ^... 
uThe appellant must. pay all the coats of, . 
the: respondente. in tha High Court and 
their.costs of this appeal. a i 
N.H... Appeal rejected. “ 
Solicitor for ‘the Appellant: —Mr. H. 
Polak. . 


Bolicitor, for the: Respondents Me. 
Douglas Grant, 


SIND JUDICIAL COMMIS.” j 
SIONER’S COURT: | 


` First’ Orvit APPRAL No 1 OF 1921. A 
` duly’ 5; 1923: i 
` Present —Mr. Rennes 9. and. 
.:' Mr Baymond, A. J. C : 
_ THE KARAOHI BANK DEFENDANTS E 
'—APPBLLANTS 


versus 


 KODUMAL KALUMAL-PLITIPS - 
—RESPONDENTS. * ' fe 


‘Contract! Act: (IX of: 1872), ts 178 prove 
Negotiable Instruments ' Act (XXVI ‘of, 1881), s3 
38, 85—Forged endorsement, whether confers title 


-— Pledge— awno ‘s possession Juridical possession 
—Custody 
The proviso to ‘section’ 178 -0f the ‘Con- 


tact Act applies’ to a case “wherea person" in 
possession ae ‘a : document,seven? thoug 
obtamed 14 lawfully in the first instanco, creates.n 
light to ub, in his iavour br forgyg "the endo 
meni and aftes, dor ledgog P 31000, col 7] 
3 '"DSethna v. Ts Karnal hk of: Ind Inara, 
8 Ind Cae 183, 12-Bom L me 870, distangufah 
m create n valid pledge. the pledger must a 
in juridical posecasion of goods as, “distin g- 
dished from a bme custody 
mitsiendas v Jasumal, 6 
8 A an P followed ^ 
: cen claim ttle o any negotiable , 
a baka thiou, 
in cases montionod ih section 85 of the Negotiable 
Instruments Act ‘Such’ an instrument 18 A nullity 
and must be taken as if no such. endorsement 
was on tho instrument [id E 
Banku Behar: Sikdar Š tary of State for- 
Tadia, 1 Ind Oas 999, O 239, Jar Narain v 
Mahbub Bakhsh, 28'A m Hunsra) Purmanand. v* 
pem Waly, 24 B 65,1 Bom 1. RB 734 12 
row -followed » 


she has | 


P] ces 805, 14 


a forged endorsement except : 


E 


` 


eene fon e of the Nogotiable Tnstrurerte Act doaa : 


with cases of defective npe only [p. 1 1001, col. 1] . 


ren he j; : ^ E n S ^. 
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PARACHI BANK Ù. KODUMAL KALUMAL, | 


"'Appeal'from the. judgn nt and decree served did” nok "bear on. it “ths sfurged®, 
of the Mr Kemp, A.J O., dated the 13th endorsement’ a8' on the two Bonds of: 
December 1920, ported. as 82 Ind, Cas “Rs, 1,000, each, Adyani, pledged, with: the i 
ir. E. Cas Ueno, for th ll age PuNab bant, i 

astı eno, or t e Appe ants. Thea 
. ppellant-Bank contends, thet the,’ 
oe H. Lulla, for, ths, Re- respondents entherined Advan, to pledge,- 
i these, Bonds’ But, this, appears to ug an. | 

,ZUDGMENT- “There aro two points , argument, Tallon “aay ceubelanee, kih it, 
that have been. taken’ up in this appeal for the’ Tespondents . have, successfully, 
(1) that the endorsements on the two Wal established. hy their ‘account books and e 
i a RR aT other documentary , evidence that they ? 
forged by him and (2) that O 8 Advani’ Bou ee ur Ji gis - 


by virtue,of his possession ‘of these two," O. B. Advani" Over thé signature 
i purport | 
War. Bonda as B share and Stock broker vs to be that of the respondents wag 


could convey’ to the appéllant—Bank a, | written Ly their. Manager, Parsram.' Sp el ` 


title to them which would prevail against . a 
that of the.respondents "=. ,: ciinens of his sig nature with jtwo' other | 
With. regar d to the first, point, we have | examination’ they appear | to'us very die» 


no hesitation in: coming to the conclu- 
sion that the endorsements on both’ thé ` a chen it ae Pra un yer : 


i a a Ae üe follows — , endorsed the two Bonds of’ xd: O00 each” '' 
Kod Kalan or order, . - why, did" he hót make a’ similar endoiae-. 
odumal-Kalumal, „ment on the Bond ‘of Re.'500 which was’. 


are forgeries 'and we think ihare can | ts 
be,no reasonable doubt that both _these He Legere PS ud 
endorsements were forged by O 8. appellants’ Pleader.,. “Advani has: “ung 
Oran. he being the person that pledged 

em with the appel]ant, Bank— Respond z -tracé oi him fox considerable ^tirhe* 
Ra 3, had advanced .Advan1 a sum of ‘There is positive évidente on the rédord, 
. Rs. 2,500 m P te of ps er Bonds which clearly, goes to: Rrove | that, the’ | 
on. their e e purchase was ' endorsements on, tho, two, Bonds' ‘vete 
negotiated through the-Bombay Bank and forgeries, and in Siew of all “the campuri 
ET ds Dur dat WWO stances óf the casé we cannot but con’; 

T each and -one for Rs 500., clude that, both, thé ehdorgenients were! 
‘All the three War Bonds were ‘payable forged by G 8. Advani, 
to order and wene endorsed by the ; 
Bombay Bank (now the Imperial p. . The mote important; question | Hor con- . 
in favour of, the respondents Kodumal' sideration and which has ;béen argued 


Kalumal. Ag it was O.B, Advani that ' by the appellants’ Pleader ‘at ‘consider- - , 


had phid the sum of He, 2,500 in ihe able length is the second. It was first 


Bombay Bank .for. the. purchase of ‘these ‘contended that: even on’ the assump- -' 


War Bonds, he’ received them frd the  ton'that the endoisements on'the Bonds - 
. Bombay Bank on or about ‚23rd ef:Oc-: had :been: ‘forged yet ‘as “the initial 
* tober, 1918, - sọme time having, elapsed,’ possession of thom'by Advani was'honest 


-since the. deposit as, peparen ig. War: and lawêul,'he being entrustediwath theni ° 


Bonds: avere: nat availablé and ha “to be inhisenpacityüsg Share and-Stock broker 
supplied from Bombay, It appears that and'the forgery was committed:only'sub- 
on the ‘verv day. . Advani received tlies sequently, the’ provisa to. section ' 178 .of 
"War Bonds from. the. Bombay, Bank, the Indian Contract’ Act is'not applicable 
he pledged, two ‘of Rs 1,000 édch along and’ thé appellants’, title:to "the Wat 
with, some other | onds with the, Kürachi, Bonds èhould, therefore, ‘prevail as'against, 
Bank in consideretion., of ‘a loan to him- ‘the resvondénts In: support of this, cor, 
self of the sim-of Rs’ “9,000 «and? the: tention, considerable reliance‘was. placed 
Bond of Rs. 500 which it. may "bé ob- on thecase of R.I D, pene The Neona, 


5 ’ 
y 


doubtedly absconded, and theré "no ' 


E 


local Banks? were' shown’ to us and ` on! x 


100-7 n 
- e KARAGHI BANK V. -KODUMAL KALOMAL, 
Bank of India (1) where the head-note is 
< as follows — . 
“For a transaction to fall within the 
"proviso to section 178 it must be’ estab- 
ished that the fraud or offence was com- 


on 
D 
e 


‘mitted by the pawnor against the lawful - 


owner and that the pawnor' obtained 
thé goods or documents pledged hy. 

. emenns of an offence or fraud perpetrated 
by him against the lawful owner.” 


The judgment in this case must be read 
before the head-note can be appreciated 
and when read it will soon be found to 
have no application to the present case. 
Tor in the casc referred to one Chunilal 
. * Pitamber as the sole surviving executor 
under the Will of his testator was the law- 
ful owner of the shares (which he after- 
: , wards transferred to himself fraudulent- 
ly), and was a person in lawful poséession 
thereof as contemplated bv the proviso 
to-section 178 It was held that his pot- 
session of the shares was not mere eus- 
tody but he was in jyvidical possession 
thereof inasmuch as the High Court by 
* . the grant of Probate clothed the executor 

*ith power and authority to deal with 
. and dispose of all the property belong- 
eing to the festator's estate. And it was 

further remarked ‘‘ Under the proviso to 

section 178 of the Indian Contract Act, 
before the Bank's claim to hold the shares 
as security for their loans is defeated, it 
must be established that the shares had 
been obtained by Chunilal the pawnor 
from their lav 

Chunilal, the executor by means of an 

offence.or fraud" And it was on that 

ground that ıt was held that no offence 
had been committed by Ohunilal the 
' pawnor as against Ohunilal the executor. 
This ease is no authority for the proposi- 

_ tion put before us that it is necessary he- 
fore the pioviso to section 178 can be 
made applicable that the goods or docu- 
ment should be obtained dishonestly in 
the first 1netance, and that a: subsequent 
misappropriation of them or any offence 
connected with them after they had 
heen lawfully acquired cannot pre- 
vent the possessor from making a vaild 
ledge ofthem. It must be remembered 
hat after the War Bonds came into the 


.' (1) 8 Ind Cas 183, 12 Bom. L. R. 870, 
z es 
. . 


l owner or custodian, | 


nm 


OASES. ` 


possession of Advani, he created a right to. | 


ethem in his favour by forging the en- 
dorsements and after doing so pledged 


“them. Tt appears to us that the proviso ' 
to section 178 would be clearly applicable. . 


to a case of this description. 
But further it should not be overlook- 


` 


ed that tocrentea valid pledge the pledger -: 


must be in juridical possession of the 
goods ase distinguished from a bare 
custody. No doubt O. 8 Advani at the 
time when the sum of Rs 2,500 was paid 


to him for the purpose of War Bonds may ' 


have been asked to negotiate the purchase 
as a Share and Stock broker, but when 
he received these Bonds from the Bombay 
Bank endorsed by the Bank in favour of 
Kodumal Kalumal, he received them for 
a specific purpose and not as a merantile 
agent forsale He was the channel for 
the purpose of delivering the Bonds to, 
-the person rightly entitled to them It 
was not juridical possession of the War 


Bonds, therefore, that he had but he was ' 


the custodian of them in order. that he 
may hand them over to Kodumal Kalu- 
mal. 

The question 88 to the nature of the- 
possession required under section 178 of’ 
the Indian Contract Act hasheen dealt with 
by this Bench m the case of Raminshen- 


dasv Jasumal (2) and there is nothing ' 


that we can usefully add to it.” 

Much argument was addressed to us’ 
based on section 58 of the Negotiable In- 
struments Act and it was argued that 
even if the endorseménts were forged, the 
appellant-Bank were holders in duo: 
course as they took the War Bonds in 
good faith and fo: value. ‘But nq per- 
son can claim title to any negotiable in- 
strument through a forged endorsement 
except,in cases mentioned in section 85 
of the Negotiable Instruments Act. 


Such an instrument 18 a nullity and must: ` 


be taken as if no such endorsement was 
on the instrument. Cf Banku Behari 


Stkdarv Secretary of State for India p, 
In Jav Narain v. Mahbub Bakhsh (4) 
the plaintiff had employed a broker for ' 


the sale of certain hundas and the defend- 
ant became the purchaser of those 
R 61 Ind. Cas 305, 14 S L. R. 175, 
h : 


1 Ind. Cas 099, 36 © 939. 
(4) 28 A 498 


' i 


= 


` 


aN 


l. 
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*hundiés through endorsements forged by 
the broker. It was held that the plaintiff 
was entitled to succeed in a suit for 
money although the defendants were pur 
chasers in good ‘faith because a forged en- 
dorsment created no titleat all. To the 
game effect is the decision in Hunsraj 


' Purmanand v. Rattan Walji (5). Section 


58 of the Negotiable Instruments Act ap- 
pears to us to deal with cases of defective 
title. 
with a defective title is different from that 


of the person that has no title at all, As : 
said in Chalmers’ Negotiable Instruments 


Act the,endorsements through which the 
holder in due course can claim must be 
genuine. In the present case Advani 
had no title whatever to the War Bonds 
by reason of the forgery No doubt 
we have no reason to question the good 


faith of the appellant—Bank but though | 


the pledgee may be ignorant of the fact 
that the endorsementd on the. two War 
Bonds had been forged he takes the 
pledge at his peril, and, therefore, the ap- 
‘pellanta acquired no title whatever to the 
War Bonds, which, had been pledged 
with them by O. B. Advani. ` 

We do not find on the record that there 
was any negligence whatever.on the part 
of the respondents. Nor‘1s there any 


- estoppel or any adoption of the- endorse- 


ments. Under these circumstances 
though no doubt the position of the a 
pellant-Bank : is one of ‘considerable 
hardship, we cannot but give effect to the 
law as it stands., We, therefore, think 
that the Trial Courti8 correct in its judg- 
ment and this appenl must, therefore, be 
dismissed with costs. . 

e 
‘RBA. ‘Appeal dismissed. ` 

e s 

(3.24 B 65, 1 Bom,L R 7H, 12 Ind Dee 

(Ssl ^ 
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* DAYAMOYBE RAY OHOUDHURAN] V," LALIT MOHAL BAL RAY: 


But the possession of the person. 


CALCUTTA HIGH«CODRT. » 
APPEAL FROM ORIGINAL Decree No. 216 
oF 1921. ; 
i March 19, 1924. ' 
-Present:—Mr Justice Newbould and 
_... ` Mr. Justice B B. Ghose. 
Srimati DAYAMOYEE RAY CHOU- 
DHURANI—PLAINTIFF—APPELLANT 


- versus -' 
LALIT MOHAL PAL RAY AND OTHERS, 
z SANT OND ENT 
t w— Woman's estate—Surt covery 
of .debt—Decrte whether binds EM e PEL 


A Hindu female heir represents the entue eatate, ^ 


in yeapect of hei own as well as the reveigionary 
interest Therefore, a creditor suing such a female’ 
should so frame his suit as to make ıt clear that he 
intends to bind the entire estate and not merely 


> the lamited or personal interest of the female, 
.as to put'the other persdng idteiested on their 


and to enable them to protect the estate if 
they care to do so, consequently, if the decree iB 
a mere personal decree agamst’ the female, it 


binds y hei peisonal and not the reversi 
interest, [p 1005, vol 2 i a 


Appeal against a decree of the Sub- 
ordinate Judge, Sixth Oourt, Dacca, 


dated the 13th Atgust 1921. 


Dr Sarat Chandra Basak (with him 
Babus Suresh Chandra Taluqdar, Moben- 
dra Kumar Ghose an 


is the appellant here. 
these: the properties under dispute ‘ka’ 
and ‘kha’ as described, in the Schedule 
belonged to one Bharat ' Bharat died 
leaving two daughters, the plaintiff who 
was married at the time and :Mon 
Mohini an unmarried daughter. Bharat 
had also, three nephews one of whom 
Krishna was appointed guardian of Mon 
Mohini during her minority, she having 
inherited a Hindu woman's estate in the 
properties left by Bharat, Bharat left 
some debts as well. A decree was 
obtained against both the daughters for 
a sumof Rs 88 odd on the 13th July 
1883 on the basis of one of those debts. 
In order to pay that debt Krishna as 
guardian of the ‘minor Mon Mohini 
borrowed a sum of Rs 100 from one 
Kali. Kumar Pal on his personal hability 
on 31st May 1884 without charging any 
ofthe properties left by Bharat. Instead 
of paying that debt Krishna executfd a 


.. fresh bond in favour. of the creditor for 


a. sum of Rs. 160 in- his capacity as. the 


1001 * ' 


Jatish Chandra 
. Guha), for the Appellant —The plaintiff . 


The facts dte | 


r 


"1008 : i men 
DAYAMOYEE RAY OHOUDHUBANT b; L LALIT MORAL PAIL- RAY; 2. M 22. me z. 
guardian ot‘ the minor. Kali Kumar Tien 3 


' institutéd -a ‘suit against’ Mon Mohini 


‘and Krishna on the basis of that bond 


' and got an ex parte ‘decree against Mon 


Mohini personally, for a sum ‘of Rs. 226-8 
on 14th February 1890. In execution 
of that decree the property-of Schedule 
‘ka’ was sold -and it was purchased by 


the decree-holder. : The sale-certificate . 
;bearsthe date 26th November 1891 and- 


the prop is in the possession of the 
defendant No. 1 who is the heir of the 
Jurchásei, 'lhigis the.case of the de- 


' "tendant - “No. d with ‘respect to property 


' ‘ha.’ 


With ' er to property ‘kha’ the case 
' of defendants Nos. 9 and 10 18.that it 


. was transferred by Bharat ın his lifetime 


by oral gift in favour of his nephews of 
who Krishna is one The. nephews 
mortgaged it and the defendants Nos. 9 
and 10 who are possessing 1t now, purchas- 
ed 1t at auction sale held in execution’ of 
the decree on that mortgage 


.^ After Mon Mohfni's depth ın "1908 the’ 
pregent plaintiff instituted thig- suit for’ 


e the recovery òf those properties as~-the 
nest heir of Bharat Her case with’ res- 
Peet to property ‘ka’ is that Bharat had 

debts, that the defendant No I's father 
wèh the real guardian of Mon Mohini 
and that the auction sale was a fraudulent 


. and collusive one and that no interest 


was conveyed by that auction sale and 


* that if it conveyed any interest at all ıt. 


did'not convey the'entire estate but only 
the limited interest ‘of Mon  Mohinr 
With regard to property 'kha' her case 
is that there was no gift by Bharat to 
his nephews But her suit has been 
entirely dismissed by the Court below 
While relying on all the pleas resorted 
to by my chent with respect'to property 
‘ka’ T want to lay greatest stress upon 
the point that the auction sale passed only 
the limited interest of Mon Mohini rf at 
passed any interest at all’ The bond of 
. 31st May 1884 was a peisonal bond of 
“the guardian of the minor The renewal 
of-the bond took placé on the 17th Octo- 
Ver 1887.i¢, after the first ‘one ‘had ‘been 
barred. Tl rerefore, any decree on the 
basis of'the second bond ‘would be'n- 
effectual Even the second bond was 
merely .& personal: one; No :pioperty - 
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left by Bharat was a caged ty dt 
a the suit of the father of defend- 
agein, | l against Mon Mohini and her 
guardian was SAAT to have & personal. 
decree against them - It was ‘not for 


recovering the debt from tle- estate: left 


by Bharat 


decre was against the minor alone, 


oan RU 


The, bond, however, was: 
executed by' the guardian while the ' 


This was neither lawful nor valid The. 
decree tdo ‘was a personal one and not.” 
against the estate The sale-certificate ` 


granted to the father of defendant No. l.- 


oes not show that any interest beyond: 


what the lady passed in her woman’s 
estate was sold. 
Bawun Doobey v Brij Bhookun Lall 
Awastı (1) exactly fita in with the present 
case and the principles laid down in that 
case govern the present one 


“ With regard to property ‘kha’ my case 


The Privy Council case . 


4 


is that there is absolutely 'no - reliable - 
evidence about the gift.by Bharat and,’ 
that the evidence adducéd on behalf of. 
defendants Nos. 9 and 10-has been: 


sufficiently contradicted by my client. ' 

“ Babu Dwaraka 
(with him Babus Gunada Chandra Sen, 
Rajendra Chandra Guha, Priya Nath 
Dutt ind Charu Chandra Chaudhury), for 
the Respondents.— What are'the circum- 
stances with regard to properry 'kha'? 
There is sufficient evidence. that there 
was an oral gift by Bharat in favour’ of 
his nephews.” It 18 also in evidence that 
Bharat had affection for hus brother's 


Nath \Chakrabuity’ 


sons and also that thoge brothers. sone. 


had nursed him during his old ag 


‘Again the plaintiffs own evidence’ shows 


that Krishna” was very afféctionate to» 
wards his cousins, the plaintiff and 


Mon Mohini and, acted for the purpose . 


of preservation of their interest. What, 


again is the value of the property ? Its in-, 


come is only Rs 3 renlised as rent and 
about 12maunds of paddy per year. I 
think under these circumstances there is 


absolutely no reason for dishelieving the 


gift. 


With regard to property ‘ ka’ it has not’ 


been disproved that 1t was originally for 


a debt o Bharat that the decree against’. 


02A 275, 1 C 133, 24 W R 308,3 Suth P 
J 201, 3Sar P C J 51,1 Ind Deo (v 8) 


c 
86 (P C) 
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Mon Mbhini was Obtained;and it was; in. 
order. to, pay off that.debt that the money 
was borrowed and the bond was executed. * 
It is, of course, tyue that no charge was 
created. upon any. property: by the renewed 
bond. But.the original debt having been 
for lawful : purposes the creditor may very: 
well recover his .debt from the estate left 
by Bharat. ..Again:it has been said that. 
the decree.in execution of which the sale 
took place was personally against the 
minor alone and it was merely her own 
interest in.the property which passed by 

: the sale... But the: female heir represents 
the entire estate Therefore, the decree 

. was vil tually against the entire estate and 
“what was: sold was also the entiie estate: 
The Privy: Gouncil case of Jugal Kishore 
v Jatindra Mohan Tagore (2), relied on 


by the Court below, is my authority. 


My:clientis case is supported not only by 
law but by.justice and equity, as well 
: It has been urged: that: the, renewal of 
the ‘bond in.October: 1887 took place 
when the 'oiigmal bond of 1884 was 
barred.: This-;point’..was not raised in 
«the. Court below. ., Ifit were raised there 
I would ‘have proved that the bond was 
kept alive by acknowledgment as also 
by payment of interest. It has also been’ 
urged that the decree against the minor 
ased in 1890 was uolawful.and invalid. 
Ethinkit is.too late in the day to Taise 


that point now and herein this case .. 


“Dr Sarat Chandra Basak replied in 
brief —I do not think it is necessary to 
add. anything further with regard to pro- 
perty ‘kha’ There is: no ieliable evı- 
dence about the gift and whatever evı- 
dence was adduced has beet sufficiently 
conttradicted. 

"With. respect’ to the other property, 
the female heir no'doubt repredent& the 
entire estate in respect ‘of hereown as 

. wéll ns the reversio interest. But 
for that very- reason if the creditor 
seeks not only the woman's interest but 
the-entire estate he is bound to give 
notice so as to put’ the other persons 


interested on their guard.and: to enable. 


them to:.protect the estate if they so 
desire. ; In: the case cited by the'other 


-"g)100 085, 1 n ILA B8,B Ind Jur 455, 4-Bar 
P, Ó J, 553, 5 Ind. Dec, (M. 8) 057 (P. O). : 


side their Tordahips i in the Privy Guna! 
looked into the judgment: of the case'and: 
ascertained, from, it", that the ‘entire 
interest.was sold. In the present ' case 
this cannot. be. ‘ascertained frorn, the 
judgment., . 
JUDGMENT. —The suit giyan 

to. this appeal was brought” by the p uie 
iff to recover certain properties as heir 
of her father one Bharat Chandra Basu:e 
The properties had been placéd in two 
Schedules ka and kha of the | plaiht, 


‚Bharat obtained the properties described 


in Schedule ka as heir of his eon who had: 
predeceased him, the son having inherit- 
ed the. properties, from his “maternal 
randfather. The piopeztiésin Béhedule- 
Pha were: ,the „ancestral properties ' ò 
Bharat. “Bharat died leaving two dáugh- 
ters, the plaintiff who was mafried' ‘at tho 
time and Mon Mohinia maiden daughter: 
Mon Mohini, therefore, succeeded to thé 
roperty: left by Bharat obtaining 'à 
Hindu woman's estate. “Bharat had alsb 
three nephews, hig brother’s sons. One 
of them Krishna was appointed' guardian 
of Mon Mohini during her' minority Tt 
appears that Bharat died leavi some - 
debts and a decree was obtained by the . 
creditor one ‘Ram Kumar Nae dd in a Y 
in which he made both the daughters 6 
Bharat defendants, The decree was for 
Rs. .88 odd.and was dated 13th “July: 
1883. In: order, to pay off this debt 
Krishna as guardian of Mon Mohini 
borrowed a,sum of Rs, 100 from one 
Kali Kumar Pal by a simple bond dated 
3lst May 1884., He executed this bond - 
as the certificated .guardiàn' of ' Mon 
Mohini, and under that bond there' was 
only the personal habihty of the execu- 
tant, no property, left pe Bhürat being 
charged for: the debt o Money, was : 
paid for that bond but a fresh bond was 


- executed in fayour of the creditor on the 


17th October 1887 by Krishna purpoft- 
ing. to-act as guardian on behalf of' Mon 
Mohini .This bond was for’ Rs., 160, 
The creditor, Kali Kumar Pal, brought 
a suit on, the renewed bond in: 1890 mak- 
ing both the minor Mon Mohini and her e 
guardian Krishna defendants: in the 
suit ' The suit was decreed on the ‘14 
February 1890, and the ordering. port?on 
of the decree runs tinig, It “is ordered 


- allegato that 


10085. . s 


that an ec parte 


against "the. defendant No. 1 for the. 


claim in suit with costB to ther with 
‘interest and that the defendant No. 1 
do pay to the plaintiff the sum of 
Ra: 998-8: The defendant No. 1 was the 
lady Mon Mohini This decree was put 
in execution and the properties mention- 
ed in Schedule ka of the plaint were sold 
and. purchased by the decree-holder. 
“The date of the sale-certificate is 27th 
November 1801 and the properties in 
Schedule ka are now in the possession of 
his heir, the defendant No 1. The pro- 
perties deseribed in Schedule kha were 
said to have been transferred by Bharat 
„ın his lifetime by oral gift in favour of 
his brother's 
Knshna aforesaid. Those donees had 
executed mortgages in favour of certain. 
persons with re to, these  pro- 
perties and the defendants Nos. 9 and 


10 purchased those properties on being, 


ald in execution of the mortgage 
decree by the creditors and‘ they are 
now in possession of those properties. 
. Mon Mohini died sometime in 1908 
d the plaintiff brings this suit ' for 
the recovery of the properties on the 
she is entitled to those 
roperties as the next heir of Bharat. 
he Court below has dismissed the suit 
entirely., The plaintiff elaxmed the proper- 
ties in various grounds. She umpeach- 
ed the suction sales as fraudulent 
and collusive and also ‘alleged that 
defendant No. 1's father was ' actual- 
ly acting as the guardian of. Mon 
Mohini, and also denied that Bharat had 
any debts ^ The real 
and that is the point which has been 
urged before us, 18 whether the sale 
in 1891 of the properties 1n Schedule 


"ka conveyed the entire interest in thé 


propeities or only the limited interest 
of the minor Mon Mohini. With regard 
to the properties in Schedule kha it 
was urged that there was’ no reliable 
evidence of the gift and the lower Court 
was wrong in holding that the evidence 
of the gift had not been contradicted 
by the plaintiff. . ES 

*The clam with regard to the pro- 
perties in Schedule kha may be dis- 
posed of at once. -We find from the 


question, however, 
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DAYAMOYER RAY CHOUDHURANI V. LALIT MOHAL PAL RAY. 
decree be. passed as evidence that the properties were,” of | 
very small value, the income only being", 


sons. one of whom was' 


[1994 . 


B rs asrent sad about 12 maunds. 
y per year. It is in i ii 
that Bharat had affectign for fo ae 


ther's sons had nursed him during his: 
old age It also appears from the evi- 


dence on the plaintiffs side that Krishna , 


was very affectionate towards ` his 
cousins the. plaintiff and Mon Mohini, 
and had acted for the purpose of pre- 
servation of their interest. It does not 
appear to us that there is, any good 
ground for disbelieving thé evidence 
that there was an oral giftby Bharat 


in favour of’ his nephews, If that is : 


so the plaintiff cannot lay any -claim . 
$ e VEA The appeal, there- 
re, with regard to the ies i 
Ba a a E CE 


The decision of the right as regards. 


the properties in Schedule ka depen 
upon the fact as to whether the ee 
1891 conveyed the entiré interest in the 
roperties to the father of defendant 
o 1 It is no doubt true that a decree 
was obtained against Mon Mohini for: 
the debts owed by Bharat and that.: 
money was borrowed upon the bond of 
31st May 1884 in order to pay off 
that decree. ' The guardian could cer- 
tanly under the, law have created a 
valid charge on the property for that 
‘debt, but apparently the creditor was 
satisfied with having only the personal 
undertaking of the guardian to pay 
that amount. This hond was renewed. 
on the 17th October 1887 “One objec- 
tion was made on behalf ef the appel- 
lant that tMis renewal was afte: the 
date when the’ previous bond had been 
barred by limitation. This point was 
however not raised in the Court below, 
and although fiom the dates of the 
two bonds it would appear that the 
debt was barred on the 17th October 
1887 ıt may be that that’ it was kept 
alive by acknowledgment or payment 
of inteicst. However that may be, by 
the second bond of 1887 the creditor 
was satisfied by taking a simple 
money bond, as ıt is called, without: 
any charge having been created on the 
property It is. poesible that- although 


ther's sons and also that those p 
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‘no charge was created the original debt : 
having been for lawfil purposes the 
creditor might have recovered his deb? 
from the estatg left by Bharat if he 
had chosen to do so. But'in order to 
make the- estate liable he ought to have 
framed his suit in a proper manner. 
What he asked for was simply to have 
a à pereonal decree against ‘Mon Mohini 
the guardian who was made the 
second’ defendant. The CoüYt passed a 
decree against the minor alone, It does 
not appear any where that the ‘minor 
was made a party to the suit as re- 
presenting her ' father’sestate. 
It has been contended on behalf of 


l the appellant that a decree against the ' 


minor ought not to have been passed 

on the bond executed by the guardian. 

‘But it is not open to us to decide 

whether -the decree of 1890 was wrong- 

ly made against the minor. Besides 

having Te regard to the question urged 
t the 


sale only transferred the in- 
terest of Mon Mohini inthe property 
.the question is immaterial. e sale 


certificate which was granted to the 
father of defendant No. 1 does not show 
that the entire interest in the property 
was sold as is contended on behalf of 
the defendant No. 1. What. was’ sold, 
was all rights and interest of the judg- 
.ment-debtor in the property which 
does not of itself show that any interest 
beyond "what the lady possessed in her 
woman's estate was sold’ No doubt if 
the proceedings dn the suit anid the 
sale notification had contained any 


` materials from which it could have ' 


. been! held that the decret-holder ' had. 
_inténded to sell the entire interest in 
the property and not merely the limit- 
ed interest of the daughter, fhe *state- 
ment that only the mghts and interest 
of the judgment-debtqr was sold would 
not have been of value in representing 
. what interest ‘in‘the property had been 
. purchased. -The decree itself shows that 
it was only & personal decree and, there- 
fore, we must hold even if the "found- 
.Btion of the decree be a liability 
: which might bind the reversioner this 
is not sufficient. The suit. ought to 
. have been so framed that dt would 
show that it’ was intended to -bind 


| 


OASES. | dg, 


the entire ‘estate’ "iind nôt merely to 
enforce 'a personal liability against thé 
daughter. The female heir, no doubt, 
represents the entire estate in respect 
of her own as well as the revergionary 
interest, and for that very reason the 
creditor is bound to give notice that 
he is seeking a larger remedy so as 
to put the other persons interested on, 
their guard and to enable them te 
proteot the estate if they had thought 

t. Here the bond did not charge the pro- 
perty as it might have done. - The decree | 
was not against the lady as‘ representing * 
the estate but a mere personal decree and 
the proceedings leading up to the sale 


have not been produced and, therefore; . ° 
under these circumstances we hold that 


the case ig governed, by the principles 
laid down by the Privy Counctl in Baijdn 
Dubey v Bri) Bhookun Lall Awasti (1). 
The Court below has relied on ‘the 
Privy Oouncil ease of Jugul Kishore | 

v, Jatindra Mohan Tagore (2). But in 
that case their , Lordships held that 


“the entire interest was sold after looking , 
into the judgment in-the. case in order * 


to asceratain what was geld. ° 
We must, therefore, hold* that the 


laintiff is entitled to the property im 
hedule ka after the death of her 


‘sister Mon Mohini. Having regard to 


the fact that the plaintiff by ,stating ' 


various untrue facts in the lower Court « 
„unnecessarily complicated the matter, 


we are of opinion that she is not en- 


titled to the coste" in the Court below, . 
Oourt is 


The decree of the lower 
varied to this extent that the plaint- 
iff will decree for the property 


LA a 
, describe Schedule ka except pro- 


perty No. 3 about which there was a 
compromises and her suit with regard 
to property in Schedule kha will be 
dismissed. She will get 2/3rds of her 
costs of this’ appeal from defendant 
No 1. The defendants Nos. 9 and 10 
who are respondents in this Court will ' 

l/3rd of their costs of this appeal 


t 
om tHe plaintiff-appellant and they” 


will also get' their costs in the First 


Court, The defendant No. 1 will bear 


‘his own costs in both Courts. The ' 


plaintiff will also.get & decree for mesne 


D 


[E 
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‘the Respondents, 
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ofits to be agsessed, by the Court’ ‘below , 
it gainst' defendant No. 1 l ; 
Tg Dt 


NU ` Decree varied: 


u 
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.* MAD RAS "HIGH COURT: 
 Bucoxb © Oyie APPEAL No. '1079 « ‘oF +1921. 
^ April 14, 1004," © 


: x Presènt —Mr: Justice Madhavan Nair. 


-PERAKAM DEVASWAM' URALERS,” 
“WATAKKEPAT KAVILAKATH alias 


- -KUTTIYIL KOVILAKATH RAVI | 
“VARMA THIRUMALPAD' AND ÜIHERS—' ' 


Derenpants' Nos.2 AND 3 AND LEGAL © 
' e REPRESENTATIVE OF DEFENDANT No? 3— 
APPELLANTS Sant - 
vU persus 
i THIRUVATHURA PIBHARATH. 
: RAMA PISHARODY AND OTHRES— - 
“PLAINTIFFS “Nos: 2'TO "9 AND DzrENDANTÉ' 
- VNOS. 1 AND 4-—RESPONDBNTS. 
Provincial Small Cause Courts Aet (IX of 1887), 
‘Sch IT; Art 18—Sug for recovery ‘of money from 
D pirum agd from trust estate, nature 


**À amt fomrecovery of money fiom the trustees of 
temple Í ly ‘and ‘fiom éut af the “temple 
nds. "n nob ong "relating 

ofArt'18 of Bdh: IL to the ‘Provincial 

Small 

“amall cause nature, 
“Krishflayyar v Soundararaja Ayyengar, 21 M 

25 4 Dee (x- &) 529, relied- on" < 

V ff Sahaya ~ Vyavasaya v. 

hapattia, «Pilar, 5 Ind. Cas, 912, 33 M. 

a ML J 146, 8M. L T. 97, (1910) M W. 
¥ 503, istingushed.” 

^ The- "fact that 1t may iba necessary -to determine 

in a sut whether the trust property 15. liable can- 

“hot make the ‘suit ong; relating to a trust. 

Second’ appeal ‘against. thé decree - of 
the Oourt f. the Subordinate, Judge, 

"Ottàpalam, in Ap 

-1920 (A. B. No. 994 of 1920 on the file 

‘of, the’ District" Qourt; South Malabar) 
preferred. at the decree of the Court 


ob ‘the "District Munsif, Ponani, in' O. 
dg. No." “49 0171918 


O78. 'Nó. 855 of 1917 
e of Re ourt of the- District 
&t).' 


Homathanded Tyer, dor. ‘the 
plns -fu ên 
UP, d$. Narayana S “Saini Iyer di 


'on the Bl 


&LTL es Cine. n ves bes 
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to a trust" within tlie , 


use Courts Act and is; therefoie, one of a 


Sut No. 17 of © 


? 


UN | es COP 
JUDGMENT.-—The decédsed’. deret, 

_ plaintiff and ‘Iehikutti” Pisharasiar are 

athe assignees of Exhibit, À.^ Exhibit-A 


“is: a kazhaka’ ‘kanom document executed `- 


in favour of Gopal Pishdrody and Na- 
Tayani Pisharasiar by "the ancestors " óf 
defendants"Nos, l1 and '2 and’ the ‘3rd 
deféndant whore the trustees of a deva- 
swom', The document recites, that a sum 
of Rs -100- was teceived by-the trustees 
‘from -Gopal : Pisharody and Narayani . 


- ‘Pisharasiar. It was while these two were - 


‘performing the; kazhakam' sérvice in 
the temple as deputies of one Ohovallor 


. Vanar under sorhe arrángemezt müde 


,With him that’- the trustées ‘of’ the 
7 devaswom persuaded them" to advance 
a ‘kanom of "Rs.'100 as securi ‘for: the 
-due ` performance ‘of the : kdzhakam 
-and exéeuted “kazhaka ‘kanom ~ 'deéd, 
Txhibit A, in their favour’ “The deceas- 
“ed first “plaintiff and -his gister obtaining 
the assignment of the kazhakami service 
as inentioned ’ above’ carried “on “thair 
"duties in the temple for about 16 years. 
In the meánwhile,theright& of the family 
“ot Chovallor: Váriar to perform the kaza- 
‘hakam -Bervice in the temple -were 
established in a litigation’ between" the 
 Vari&r ańd the trustees. -In' that liti- 
gation-it was found "that ‘the "entrüst- 
"ment of the 'kazhakam service to “the 
assignors - of the present~p la htiffgs was 
“a‘fraudulent one intended To defeat the 
‘rights "óf Ohovallor  Variar. 
establishing his tights- Chovallor Variar 
-obtained “a decree against the' deceased 
' first- plaintiff: and’ Ichikutti ‘Pisharasiar 
and -in execition of -that ‘decree,’ the 
‘kazhakam’ srvice was gürfenderéd : ‘and 
the plaintiffs Were. ' deprived: possession 
M the building ‘they‘were in occupation. 
Ih cpuspauence of'-this, "they “have jisti- - 

uted ‘the &uit-out' óf which this second 
nl ^risés praying that a'decree may 
be passed ‘directingthé" ‘defendants per- 
sonally and” by means of ‘the: detvaswim 
‘properties , to'pay them’ the amount whiéh f 
“was received as kazhaka kanom on' Be- 
half -of~the' devaswom' ‘under Exhibit 
Ay It his been' found by the cea below 
"that the iplaintiffs"are bdna fille ‘trans- 
: ferees who “havé paid ‘consideration’ for 
t ihe En ent," Exhibit O,'of the right 
‘ to" ‘perform ‘the {Wadhakarh *eervite Which 


set ta ` 


MeS naik 


< After - 


4 
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VATAKKEPAT KAVILAKATH V. RAMA PISHARODY; ^ "OLD TOID mre rts ce, 
titel: predecessors obtained under Ex- suit - Iq ;which-- the present, plaintif 
* hibit ‘A “from, the trustees ofthe deva- were "not parties, Ido dt’ think it fan 
$wom.'" Both the "lower, Courts. haye . be said that the’ cause: of the' action for 
decreéd the ‘plaintiffs’ claim.. the .pregent. ‘suit is a-breach of trust by 

The learned, Vakil for the resporiderits , the trustees. The, “present plaintiffs have 
takes. a prelimiüarg obj ection. thàt,the pad consideration. for | the, assignment of 
p laintiffs” suit is one of à small.chuse the Kazhakani service, and since they were 
nature: for the recovery ola sum, below deprived of their, rights; they aré asking 
Rs. 500 and hence no second ‘appeal for a refund of- n ore deleng, 
would lie to the "High Court: Mr.Ram&- ants pergonally ‘and “from devaswom 
chandra Iyer on behalf of the appellants , funds. I.do' not think ,that, tlie. freüdw- 
contends’ that, under Art. 18, chedule lent motive of. the trustee in execut- 
II ofthe Proviiéial Sináll Cause Courts ing the document under which the 
Aot, IX, ‘of 1887, the present, guit, 18 present plaintiffs now claim the refun. 
"exempted “from. the cognizance of a Court - .of, the money can make the present 
.ofSmall Causes., Urndér Art.,18,a suit ‘suit'one relating .ío a trust. IfitisA 
‘relating to A trust including ‘a guit to suit not relating to a trust; it is argued 
make’ good out ‘of the ‘general. estate that ,this- must * be "considered as asutt 
.of a deceased ‘trustee the losa occasioned , to make good out of the general estate 
.by a "breach, of the trust, and ‘a Buit by “of the deceased trustee the lss, Q y 
„a costrústeė to enforce against; the estate -sioned ‘by à "breach of ‘rust, ee 

‘ofthe deceased trustee a ‘claim for eqn- “allegations in the plaint clearly: show 
tribution are excepted from thie, juri&- that the; guit.is against the’ trust ‘and 
ction’ of the Court of-Small Causes., The .for the recovery of. the monéy. from tlie 
ast part. of the- Article is admittedly . trust "funde, “hot against’. the’. general 
inapplicable: io thé facts of the present | "estate of the dgceased trustee ‘for ‘loss 
‘case. “The question, therefore, for cop- ‘occasioned by a „breach of trust: `The 
sideration is whether the ‘present’ suit isa plaintiffs’ suit 18 one for the recovery," 
guit. relating ‘toa trust,-or-a suit.to make, of a sum of money ‘below “Rs: 500 ffom” 
bo out of, the" general ‘estate of a the defendants personally and front gut 
eased, trustee thé logs occasioned, by. of the, devaswom funds. In my ‘opip- 
“a breach’ of the, ‘trust, From: the suinmary ion, “this” is Clearly: ’ á ‘Suit ‘of a ‘small 
» given above’ of, the essential facts: of the , pause nature and 15 not excluded: mn 
4,0886, it seems, clear that, the suit is one "the cognizance ‘of the' Small Cà 
"for; “the , recovery.of' money ‘against the - Courts under Art. 18 of ‘ties Seco d 
defendants, personally. and from the ; Bchedüujé: Fallow the preliminary. objec- j 
vagwom properties.” | In orderto decide tion. 

é “question rained. in the suit, it may , ANE he, ce ae the ary énts tit 
Ne ‘necessdry ‘to .determing. wlietlier..the ‘was ` Jesirnéd ° “Vakil: ' for 
7 drast propesty,: is liable, but this cannot , the, hips Sd ur his’ Secénd ‘appeal 
' ‘make the. suit one relatirfg to a, trust. , might 6 'trested-as, a civil’: “Levision 
` [Sev Sri Venkatachallapath Sahaya | Viya: ' petition . No, alternative’ civil revision 

i vasaya v. Kanagasabhå id. P i Q2. petition | has been filád "and óBbviousI no 
. That“ was a, suit, ag pointed , ‘out in ` question. , ot^ jurisdiction - rises- im “this 
, Kruhnayyar v. Soundaranaya slyyangar- case, n 
"(2), by a'trustée “ag “his, predecessor- I dismiss . -the : | second ^ lapi swith 

~ in-office for. loss to £ cestui que'trust costa.” PX 
; by, the deleh dat, negli igence for breach ^ `v. Nw. ETEN ES 
of trust. “Ib may -Bo that Exhibit A was, n8 D, -. |. Appeal niin! 

ecuted ‘fraudulently by the trustees „to ECT x 
iit the rights - -of uomo: \Variar, uL ki : 


Pat; ‘on account. of + that finding, in; a s. hi ite os 

(Q 5 Ina ax Sie gar AG 20 MET JMG” > px 4 

8j ETE Bw N N. 503, : Sp og 
is, Ind. Deo; (Gs. 82,580, 





i B iy 
E é 
o (BPA 245, T Ind, Deo. (x. 8) 020. -— T ee toa 


à 


** Judge, 


¥ 


l 


4008 


' ,CALQUTTA HIGH COURT. 
' Orvin' Rote No. 1256 or 1923. 
"A June 17, 1924. 
^ Present;—Mr. Justice Pearson and 
' = Mr. Justice’ Graham. 
Srimati SARAJU BALA DEBIAND , 
." OTHERS— P LAINTIFFS—PRTITIONERS 


' MOHINI MOHAN GHOSE AND OTHERS 
~ ^ —DEFHSNDANTS—OPPOSITB PARTIBS. 


J-* gui Procedure Code (Act V of 1008), s 116—. 


Interlocutory orders, revision of—Hsgh Court, if 
“and when can interfere . 
The settled practice of the High Comit 18 to 
* interfere as ttle es posmble with interlocutory 
orders where an alternative remedy exista But it 
cannot be lad down as a haid and fast rule that 
the Oourt will under no cucumstances interfere. 
he High Court can and will interfere with such 
oiders when they may lead to a failure af justice 
or to irreparable injury. [P. 1009, col. 2; p. 1010, 
ol d] . 
Dhopi v. Ram Persken d 0 768; 12 Ind Jur. 
, Gobind Mohan Das v. 
y tied Deo ho PEE e ea N. 
Q.L J. 407, Am h v Aly Hussain 
Deas 6 Ind Oas 574; 15 O. W N. 353, 12 O L 
.J 519, Swa Prosad Ram v “Tmeomdas 
Bhoja, 27 Ind Oas 017, 49 O 926, referred to. 
ule against the orter of the Sub- 
Fifth Court, enar bum 
the 25th September 1923, in e Suit 
n 15 of 1922 (former T 8. No. 103 of 
. 1921). ; . 
Ni M S.R: Das; Advocate-General, (wi 
him Babus Surendra Nath Guha end 
Prafulla Chandra Chakravarty), for the 
. Petitioners. . 

Babus Provash Chandra Mitra and 
Asia Ranjan Ghose, for the Opposite 
"Party. NT Ari f 

- JUDGMENT.—We are invited in 
this Rule to:set aside an order of the 
Subordinate Judge, Fifth Court, at Dacca 

"refusing to expunge two issues which 
have been framed in an account suit 


"brought by the petitioners Srimatr 


Kunja Behory 


Saraju Bala Debi and others through ` 


..Mr. F. W. Needham, , representing the 
' Oourt of “Wards & 
arty (defendant 
Bons and others. : | 
1 The facts which have given rise to 
the application as stated therein, are as 


o. 1) Mohini Mohan 


* follows: 


Fhe claim made in the suit covered. 
the period from Ashar 1314,' when , the 
ddfendant Mohini Mohan was appoint- 
ed Naw, of Dehi Kuromitola o the 


@ :, 
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Cover} 


"^g 
due the 


& the opposite 


. * à 


[1924 ' 


Bhawal Estate, up- to the time when, 


. he was suspended in Ashar 1325 B. S. 
‘At the date when he was appointed 
Kumar Ranendra Narayan Rai, Kumar 
Romendra Narayan Rai and Kumar, 
Robindr& Narayan. Rai were 
proprietors ofthe Bhawal Estate 
in equal shares. On the 15th Jast 
1314 the defendant No. 1 executed a 
'jaminnama, or service security bond 
in favour, of three Kumars stating 
therein that, “as he had no immove- 
able  property,. his father would 
execute another bond as his surety and 
would pledge some immoveable property. 
That bond was in due course executed 
on the 19th Jaista 1315, and as there 
was a mistake in it, and as the second 
Kumar Romendra Narayan Rai died on 
the 8th May. 1909 (Bysak 1316), a recti- 
fled deed was executed on the 29th 
~- Ashar 1316 in favour ‘of the two surviv- 
_ing Kumars and the widow of the second 
Kumar as his heir. : 
The first and third Kumars died on 
the 14th September 1910 and 13th 
tember 1913 respectively leaving their 
laintiffs Nos 1 and 4 as 
heirs, and su uent thereto the Court 
of Wards declared all the three widows 
to be disqualified proprietors, and assum- 

_ ed charge of the properties. : : 
In the year 1920 an individual dressed 

in the garb of a Sanayasi appeared 
on the scene and claimed to be the 


second Kumar, but the Board of Revenue 
. after making an enquiry found that the 


second Kumar was dead and that the 
claimant was an imposter. In the 
meanwhile, the defendan? No. 1 had 
been dismissed from his post and, had 
“been called upon to explain and adjust 
his .accpunts, and on his failing to do 
so the suit, out of which the present 
application has .arisen, was filed on the 
95th June 1921. e i . 
In his written statement filed on th 
18th November 1922 the defendant No. 1 
raised inter alia the plea “ that, as 
the second Kumar was alive, his widow 
' the plaintiff No. 2. had no right or title 
z in the estate, and that, th 
“she nor the Court of Wards on her 
behalf could sue for accounts in respect 


of those properties, and an Issue-(No. 3 . 


D 


the : 


ore, neither ` 


' Issue No 10 |, i 


‘expunge them, and the plaintifs there- has been the settled, pructice of. this 


š AN, : a V » : 
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Late tog 


' was accordingly framed: in these«terms: upon moved this, Court: “and” obtained 


"Oan plaintiff No. 2 maintain this suit? | the present Rule. ,, | | 
Isherhusbandalive?" . ^" — ," , A preliminary objection jas taken on 
Upon’ the plaintiffs raising objection , behalf of the opposite party to thé hear- 
the Subordinaté. Judge held that; as ng of the Rule on, the ground that/the 
the; suit was based, on | kabuliyats application was pot properly ‘stampéd, 
executed by the. defendant No. l'in and. it was submitted; that “upon the 
favour of plaintiff No. 2 and the | affidavit’ filed by tho petitioners no, case 
Court of Wards, and as „the validity , of , has been made out for the exercise’ of the 
the kabuliyats was nof quesjioned, , the , discretion vested in us to allow the Court 
issue suggested did not arise, and it Was fee to be put in after the due time; We do 
accordingly struck off, The defendant not.think there is any substance tii this 
No.'1, then om the 14th July, 1921 filed an , objection, and, on the facts stated in the» 


, additional written statement alleging, affidavit we -are, of -opinion ‘that "the 
that he had ‘béen induced to execute the explanation ought to be accepted and. 


kabuliyats on misrepresentation as to the ‘the Court-fee allowed to be put in, ‘and 
death of the second Kumar, and, 1n con-, we .qrder accordingly: RE 
sequence of coercion andthreáte that he ^ Coming to the merits it.is urged on 
would be dismissed, if he did not execute .behalf of the petutionérs “that the two 
them "They were not, therefore, 16 was issues referred to above are, unnecessary 
urged, binding upon him, and he asked forthe, decision of thé suit, which: 18. 
‘that issues might be framed upon his “based upon a contract for service, and in 
additional writtén statement, The plaint- which no, question, of title to ummoveable 


. 1fs objected, but the Coiut yiélding to. property, is involved , that, if the ques 


the defendant's prayer accepted the addi- t:on.oftitleis allowed to be raised, the 
tional, written, stateriont and framed séòpe of the, suit Will be unnecessarily 
thereon Issues Nos. 9 and 10 in the widéned resulting in serious delay and 
following terms i A expense. out of all proportion to thè Foal 

"9 Were the documents mentioned m issue involved and that in, fac the éntire 


"the plait executed under undue influ- character of the suit will be changed: dt 
. ence imisiepresentation, and a mistake was further suggested that the’ defend- 


of facts as alleged in the written state ant No. lhaving ‘made common casüse^ 
ment ? i with the sanyasi Claimant has, sought 
“10. Is the second Kumar Romendra, to raise these, issues with the "ulfeior 


UP EP 


. Narayan Rai alive? If so, is the Suit: object to helping him in his cahipaign 


maintainable at the instance of, plaintiff ‘against the plaintiffs, if being pointed 
No.2?” ' . out that any finding arrived at in ‘this 


' The plaintiffs then filed a petition stat- ‘casé ‘would not, be "binding upon ‘the . 


“ing that thé suit was maintainable even claimant, who 18 “not a party to the 


ang that the'sécond Kumar was litigation, though’ 16 would be upon the 
alive, and praying that Issue No. 10 might plaintiffs, DEN 


; be tried on that supposiion, and the, ^ On behalf of the ‘opposite ‘party it is 
Court on, the 13th January 1993 held urged thatthe long established parctice 


that, ifthe Kumar was alive, the’suit was of this Court has been tot to interfere 
not maintainable and refused to expunge, in the' exercige of its revisional jurisdic- 


Subsequently the plaintiff by another, other and an adequate remedy, is ‘open 
‘petition gave up so much of the claim as to, the an licant, that that rémedy vu 
related to the defendant's service prior be, available -by means, bf ên Appeal after 
io the death of the second Kumar on the guit has been decided’ and’ that no 


the 8th May 1909, and, prayed thabin, the | casé' has eeh ‘made out for our inter." 


EJ 


ciroumstüncesIssues Nos 9 and l0 night ` ference.; 


DENS MNT e 
,be expunged, but the Court by ita order We are not much impressed with this’ 


of the 25th, September, 1923 refused. (o.:.dQon "possumus argument.- No ‘doubt . it 


64 * , 


pus with interlocutory: ‘orders wherd'an- ' 
ot. 


| 


X 
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. Gourt to interfere as little as possible 
+ .with: interlocutory orders where an 
alternative remedy exists. Tt cannot, how- 

` ever, be ‘laid down as a hard ‘and fast 

"^ pule that the Court will under no circum- 


stances interfere. On the contrary there 
is ample authority for the view that this 
' . Court can, and will interfere with such 
erders where they may lead to a failure 

of justice, or to irreparable injury, see 
Dhapi v. Ram Pershad (1), Gobind ohan 

Das v. Kunjo Behary Das Y Amjad 
Aliv. Ali Hussain Johar (3) and Siwa 

^ Prosad Ram v. Tricomdas Coverji Bhoja 
(4). The question is' whether the condi- 

. tions referred to above are present here so 
A B to justify us in interfering. The de- 
cision of the matter appears to depend 
upon two * considerations, viz, first, 


_ whether the proposed additional issues ' 


‘are relevant and necessary, and second- 
ly, whether, if they are not so, the try- 
ing of them is likely to lead to a 
ilure of justice, or 'to irreparablo 
injury to the petitioners. The first of 
* these is the really crucial point because, 
if the issues ares necessary and proper, 
it could y be urged with logie or 
propriety that they may involve a failure 
of justice or irreparable injury, since,, if 

. they are material and necessary issues, 
the defendant is entitled to go'to trial 
'. upon them, however great the expen- 
* diture of time and money may be. But 
are they necessary? Prima facie one would 
‘be inclined to say that the trial of 
' guch an issue as to title involving the 
mass of evidence documen and other- 
"wise necessary to the decision thereon, 
is wholly outside the scope of a suit 
for accounts, ecially in view of the 
“fact that the claim for the period prior 
to May 1909. was withdrawn. hat- 

* ever may have been the legal position 


Dun 


in 
it, would, seem that r July 1909, 
s when the father of the defendant No. 1 
‘executed the deed of rectification in 
| favour of the two Kumars and the widow 


siu 14 O 768, 18 Ind. Jur 97, 7 Ind, Dec. (x s.) 
: B Ind. Cas. 361, 14 C. W. N 147,100. L J. 
' @) 6 Ind, Cas 574; 15 O. W N. 353,12 O. L. J. 

a 27 Tod, Cas, 917, 41 0, 926, 


".* 


— INDIAN oasis, 


|, BARAJU BALA DEBI . MOHINI MOHAN GHOBB, 


regard to the period Wo May 1909, . 


[1924 


of the second Kumar, it was no longer 

Apon to the defendant No. 1 to refuse to 
account to the widow. There can he no 
question that subsequent to July 1909 
the defendant No. 1 was permitted to 
make his collections by virtue of that 
deed executed by his father indemnify- 
ing the two Kumars and the widow.in 
respect of acts done: by the defendant 
No. 1 and that all collections made 
after that date were made on account 
of the two Kumars and the widow. 
In view of those facts it appears to us 
that the defendant cannot be allowed 
to raise the question whether he is liable 


.to account to the widow, and to set up 


the title of a third party. 

There can be no doubt that under 
section 51 of the Court of Wards Act 
(EX. of 1879) the Oourt of Wards alone 
was legally competent 1o institute the 
suit. The second Kumar had been held 
by competent’ authority after due inquiry 


‘to have died in 1909, and unless and 


until it is established in a Court 
of law that he is alive and that his 
title’ subsists, the Manager under the 
Court of Wards was the only person 
legally competent to institute the suit 
on behalf the estate. i 

Having regard to these facts and 
considerations we hold that the trial of 
these two issues in the present suit, is 
unnecessary. 

The next question is whether, assum- 
ing them to be unnecessary and irrele- 
vant,the trial of them is likely to lead 
to a failure of justice, ore to irrepar- . 
able injury to the petitioners. We think 
that both possibilities undoubtedly 
exist, indeed that there is something 
more? than a bare possibility that one 
or both ef these consequences may ensue. 
It is clear from, the materials before us 
that, if the issue of title is tried, it 
will involve the importation of mass of 
evidence both documentary and oral. 
Applications have already been made 
for the examination on commission of a 
number of witnesses, It seems to us to 
be eminently ‘undesirable that ‘all this 
evidence should be gone into in a simple 
account suit. ‘It is plain, moreover, that 
very great delay in the disposal of the 
suit would necessarily result, The valua 


“Ya, BH] 
«MOHAMMAD NAGI Y, EAEGU LAL, 
of the suit is stated to be Rs. 6,926 odd, 


. and it has been suggésted before us 


that, if these issues are included, the 
cost of the litigation may amount to 
something like a lac of rupees. That 
may be an exaggerated estimate. The 
fact, however, rémains that the trial of 


, these issues -will undoubtedly entail an 


expenditure both of time and money 


' wholly out of proportion to the matter in 


. pense involved, and as far as can be: 


dispute, and the delay consequent upon 
the scope ofthesuit being thus widen- 
ed might be extremely prejudicial to 
the plaintiffs and 1esult in their failing 
to obtain justice. Nor can there he any 
doubt that, if the issues are unneces- 
sary, as we hold they ave, ‘the trial 
upon them is likely to cause irrepar- 
able injury to the plaintiffs since they 
will be put to the enormous extra ex- 


seen, with little prospect of mend 
those expenses, even if they succee 
in the suit. It may be true that the 
plaintiffs are persons of substance ‚and 
wall able to bear the extra expense. 
That, however, is beside the point and 
cannot alter the fact that the plaintiffs 
may suffer irreparable loss. It is 
plain: from the materials before us that 
the defendant No. 1 is not a person 
of any substance, and in fact it was on 
thataccount that the second jamminnama 
was taken from his father. That being 
so, it becomes problematical whether in 
the event of their success in the litiga- 
tion, the plaintiffs; would be able to 
recover the costs from the defendant. 
The suggestion that these issues should 
be added is presumably dfie to an 
apprehension in the mind of the de- 
fendant No. 1 that after the suit has 
been decided, and if the deciston*be 
adverse to him, he may hereafter still 
find that he is accouptable to. the 
sanyasi claimant in the event of his 
succeeding in establishing that he is 
the second Kumar. Assuming that such 
an apprehension exists the object in 
view would seem to be to secure & 
speedy decision of the account suit 
without in any way prejudicing the de- 


: fendant, and we suggested subsequent, 


to the hearing of the Rule that the 
parties should consult together-with a 
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view to arriving at “a solution of tht 
menli satisfactory to both sides: In 
the result the learned Advocate-General 
intimated on behalf of the petitioners 
that both the Manager under the Court of 
Wards and the widow (plaintiff No. 2) 
were prepared to execute bonds of 
indemnity in favour of the defendant 
No. 1 indemnifying him against any loss 
whatsoever. It seems to us that that is ae 
fair offer and that the defendant No.1 
can haveno reasonable excuse for refus- 
ng, to accept it. 3 

.Upon a. careful consideration’ of all 
the facts and circumstances we are of 


‘opinion that the trial of the suit ought 


hot to be complicated by dragging -in e 
these issues which are outside fis Boone 
and wholly irrelevant and unnecessary 
and the trial of which would inevit- 
ably prolong the litigation to the 
serious prejudice of the plaintiffs. "We 
accordingly make the Rule, direct that 
the issues in questions Nos 9 and 10 
be, expunged and that the suit be now 
proceeded with according to law on the 
indemnity bonds being executed by the 
Manager under the Courts of Wards and 
by the plaintiff No. 2 in accordgnce with, 
the offer made by them. i 
The costs of this Rule will be paid” 
by the opposite ps to the petitioners. 
e assess the hearing fee at three gold 


mohura, : 
M, B. Order accordingly... 


ALLAHABAD HIGH COURT. 
CIvIL Revision No, 62 or 1994. 

' L| June 24, 1994, . 
Present'—Mr. Justice Boys 
MOHAMMAD NAQI—DRBFPRNDANT— 

^ APPLIGANT i: 


‘ ' Versus 
HARGU LAL-—PrAINTIFF—OPPosrTE 
AB 


PARTY, 
: Crnl Procedure Code (Act V 118 
Parton ARMEN. ( 07 1908), a. Mes 


The High Oourt will not interfere in . 
upon a technical question of limitation mhara. 
substantial justice has bean dono, 2n 


.: delà k dNDIAN.GASRS. Qe a^ 


MOHAMMAD NAGI V. HARQU IAL. ° B sos 


| fiom one date a: another 


© * Yanke Supay& v. Mating Kin, 60 Ind. Oas 23, 3 


U B R (1020) 261, followed 


hu Nath Sah v The Official Liquidator of 


"the. Ltmalaya Bank, Limited, 15 A 139, A WN 


(1893) 59, 7 Ind Dec (x 8) 807, 1eferied to 
Barman Lglv Khuban, 17 A 422, A w N 
(1805) 112, 8 Ind Doc (^ 8) 592, distinguished 
Wheoro it was open to aigumént whether lumita- 
iion in a suit for recor of dept should 1un 
ut the debt was really 


due, the High Court refused to ‘imteifcie in 
e revision’ ‘and upheld the deues m favow of 
| ihe creditor’ í ] 

. In a suit brought against: the defendant by one 


K, plamtift stood smety for the detendant that 
the latteı would pay the piice of coal sold to 
hım by K K obtamed a deeco against the 
“planti as surety In order to obtain a review 
| of judgment plaintift deposited the amount of the 


decrea,m Oowt on the sth September 1919 but 


e the application for icview was diemissed and K 
withdiew the amount on 21st Apil 1920 The 
\ plaintiff then brought his suit on the 20th Apl 
dys to 1 
is pumcapal It was contended that the date of 
payment to the creditor was the date of deposit, 
‘and; therefore, the sut was barred by limitation 
‘ander Ast 81 of the Limitation. Act ' 
\ Held, that as the creditor was nob entitled to 
withdraw the money ummedietely 1b wgs deposited 
by the plaintiff in Court and  beloie the 


appheation tor ieview wab dismissed, the date of ' 


‘deposit : in Court was not'ihe date of payment to 
i the creditor., ‘ 


n e " ' 
A  Qivil gevision fiom an order of the 
Judge, Small Cause Court, Roorki, 
dated the 12th December 1928. | 
` Mr, Kumuda ‘Prasad, for the Appli- 


cant. | V LA E 
Mrs Nehal Chand, for the Opposite 
Party. | , ; ; 


JUDGMENT.—In -this case one 
Kamal-ud-din brought a suit against 
Mohammad Nagi on behalf of whom the 
present plaimtiff, Lala Hargu Lal, stood 
security for Mohammad Nadi, that the 
latter would pay the price of the coal 
sold to him by Kamal-ud-din Kamal- 
ud-din obtained a decree against the 
present plaintiff as surety 
obtain a ieview the plaintiff deposited 
the amount of the decree, under sec- 
tion 17 of the Piovincia] Small Cause 
Courts Act He made the deposit on 
the 5th of September 1919. The ‘apph- 
cation for review ‘was dismissed and the 
creditor withdrew the money on the 21st, 


vei the’ money fiom the defendant. 


In oider to' 


on the 20th of April 1923. A plea was 
taken in thé Court of Small Causes that 
* the suit was "barred by limitation under 
Art 81 of the Limitation’ Act That 
Article allows a perio& of thiee years 
from the date “when the surety pays the 
creditor.” It is urged that the date of 
the payment to the creditor was the 5th 
‘of Beptember 1919 1 e, the date of the 
deposit, and the' defendant has relied on . 
the, case* reported as Yinke Supay v. 
'Mauug Kin (1). The plaintiff urged 
and the "lower Court accepted the 
' plea that limitation ‘commenced to run 
from the 21st of April 1920 and ‘held 
that the sut, was within time Ib 18 
open to argument that the date on which 
the creditor was paid was the date on 
which’ the appheation foi review was 
actually dismissed because from that 
date the creditor was entitled to with- 
draw the money but this at least 1s 
quite certam that he was not entitled to 
withdiaw the money immediately 1t was 
deposited and before ‘the application for 
review had been dismissed. The 'plea, 
therefore, as urged by the defendant 
could cettainly not be sustamed: Neither 
‘party can tell me on what date the ap- 

lidation for review was dismissed and, 
ailing to make good’ his plea that’ the 
date of déposit was the date from which 
limitation, commenced to iun, the de- 
fendant applicant here asks iue to send 
for the record in order to ascertain the 
"date on which’ the application for review 
was dismissed On the other hand, 
the plamtiff opposite party here urges 
that this Court should ngot interfere in 
civil revimon upon a question of limita- 
tion and has referred me to Raghte Nath 
Sahai v ' The Qfficial Laquidator of the 
Himdlaya Bank, Limited (2) and Sarman 
Lal v Khuban (3). The latter case is not 
so clearly in point as the former, for it 
isnot clear that in the latter case the 
question of limitation did not depend 
upon a question of fact as well as upon a 
question of law The eürlier case is, how- 
' ever, directly in point. For the opposite 


(1) 60 Ind Cas 33, 3 U. D. R (1920) 261. 


‘of April 1020. Subsequently the planti n © 5 A: 139, A W N'(1893) 39,7 Ind. Dec. 
brogght the present suit io legover | the PA. 123; AW. N. (1805) 112 8 Ind. Dec 
-n9 A + Li i (l 


money from his principal filutg.lis suit 


(x. 8.) 902, 
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AET MIYAN U, WAJADDIN BIKDAR, 
party I'am. referred to T4; Col, 4 Q^ 
Turner v, Jagmohan Singh (4) Whatever 
else that case may have decided it certain- 
ly did not decide, that the Court should 
interfere on a technical ground where 
substantial justice had been ‘done. It 
is perfectly clear in this case that 
whether the period ‘of limitation should 
be held to run from the date when the 
application for reyiew was dismissed or 
jrom the date when the credftor with- 
drew the money, the debt which 
has been sued for in this case was 
undoubtedly due from' the principal to 
the surety and unless this Court was 
to hold that it has no discretion what- 
ever it isindubitably a case in which 
a discretion should be exercised in. 
favour of the opposite party in this 
case I, therefore, decline to interfere 
and dismiss this application 
SD. Application dismissed,’ 


QT A 531, 2A LJ 297, A W N (1905) 
d i 


No! 1 for Ra, 46. 


t 
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CALCUTTA HIGH COURT. . 
APPEAL FROM APPRLLATE DEORER No, - 
643 or 1922, " | « 

y May 15, 1924. Tu 
Present —Justice SirWilliam Ewart 
Greaves, Kr ,and Mr Justice Chakravárti. . 
Munshi ALI: AN— PLAINTIFF ý 
7 «— APPELLANT , ; 


versus , S 
WÁJADDIN SIKDAR. AND, ANOTHER-.— 
DEFENDANTS— RESPONDENTS. ' ' 
Bengal Public Demands Recovery Act (Deng Act 
III of 1018), 8 4—Form of certipecate oppliahce 
with provision, whether essential ~ 
The form'of a certificate unde: section 4 of the 
Bengal Public Demands Recovery Act should be: 
staictly complied with, and a cettificate which, 
contains no entry in that part of it, which 18 really 


the certificate in the prescribed form, giving any’ . 


of the particulars in the handwriting of the officer , 
competent to issue such a certificate, 15 invalid, 
[p 1014, col 1 f E 
Barynath Sahary Ramgut Singh, 93 O 715, 23 I 
A 45,7 Sar P O J 1, 12 Ind Dee ‘(ny 8) 514 
(P C), 1ehed upon i ' 1 
Appeal against the, decree of the Di&- 
trict Judge, Ohittagong, dated the 12th 


, tion 4 of the Act, and, erefore;’the sale . 
“was without jurisdiction’ UE MCN 


E 


July. 1921, ‘affirming that' of the Ad* 
ditional Subordinate Judge of that 
District, dated the 31st May 1920. 

Babus Ram Chandra Majumdar and 
Chandra Sekhar Sen, for the Appellant. 

Babu Surendra Nath Guha, Moulvi 
Nuruddin Ahamed and Babu Narendra 
Kumar Das, for the Respondents, | x 

l JUDGMENT. i 

Chakravarti, -.J.—The question * 
which arisàs for decision in this appeal ' 
by the’ plaintiff is—Was the certificate 
which was issned under Act IO of 1913 |, 
under which the sale of the holding in 
question took place, a valid and binding 
one? The facts which are relevant for 
this appeal may be shortly stated thus. ° 
The plaintiff Munshi Ali Miyan and the 
defendant No,-2 Asgar were thé owners . 
of a holding under'the khas mehal in’ 


i rae enone and a certificate, dated „the; 


l9th February -1917, was filed by ‘the ' 
Certificate Officer and the hdlding in 
arrears was sold ‘on the ‘llth June 
1917 and purchased ‘by the defendant, | 


Y 


The plaintiff instituted this. suit for '* 


a declaration that the salè was not bind- 
ing on him and' ir the alternative prayed. ` 
for a ve-conveyance of his 8-annas' share, 

on payment of half the purchase-money. ' 
Among -other matters which are not 
material the plaintiff contended that. 
the certificate was not a certificate, digned' 
and made, under the provisions‘ of sec- 


The plaintiff: further 'alleged^-that a. 
property Worth -Rs -'3,000 ‘was’ sold for 
Rs:-46 ahd ,in- consequence he: suffered 


‘substantial injury. 


The Becretary of State for India was 
defendant No. 3in the suit. ' >` 
All- the ‘defendants contested the suit 


‘and contended’ that the certificate did 


comply with the provisions of the law. 
and they traversed the dther allegations 

of the plaintiff 

ı Both the Courts have dismissed the 
suit and the plaintiff appeals and: four . 
points were taken by the learned Vaki ° 
on his behalf m support of the appéa] 
dnd tbe first of those was the poirt 


"which we have indicated as the point 


which calls for decision in this case’ 


» fr. 


x 


É 


Ap 


^ 
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th the ‘view that, we take of te fm 
point it is unnecessary to Bay anything , 
as regards the other points, 

The point now in issue with respect 
to a certificate issued under Act of 
‘1913, was raised in a case before a 
Divisional Bench of this Court consist- 
ing of the Hon'ble Justice O. O. Ghose 
and the Hon'ble Justice Panton in Be- 
*cond Appeal No. 1352 of 1921 and was 
decided: on the 28th February 1923. In 
that case also the certificaté was of a 


; similar nature, and their Lordships held 


that the certificate was invalid. The 
certificate in the present case contained 
no.entry in that part of it which is 
“ really the certificate in the prescribed 


~ form, giving any of the particulars in the 


hendwnitipg of the office competent to 
„issue such a certificate. In view of the 
‘fact, that the case cited is in all fours 


with this case and the principles upon' 


which, the decision of the question de- 
pends have been laid down by the 
Judicial Committee in Baijnath Sahai 
v. Ramgut Singh (1) we do not think it 

necessary to discuss the point at any 
l&ngth. These certificates are’ issued 
-ex parte end have the force of decrees 
efor the debts therein mentioned, it is of 
the utmost importance for the safety of 
the public that the form of the certifi- 
cate should be strictly complied with. 
This dertificate with the entries filled up 
by the hand of a responsible officer like 
the Certificate Collector ensures that that 
officer did apply his mind to the correct- 
ness or otherwise of those entries. 

The learned Vakil for the respondents 
was unable to draw any real, distinction 
between this case and the unreported 
judgment to which we have referred, 

The result is we set aside the decrees 
of the Courts below and decree the 


suit of the plaintiff with respect to his 


first prayer with costs in both Courts. 
Greaves, J.—1 agree 


B. D. Decree set aside. 
nE 230 775; OPER 78ar P.O J.1, 12 
< Ind. Deo, (s. 8) 514 (P. C. 
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-NAGPUR JUDICIAL COMMIS- 

SIONER'S COURT. — 

First Orvit APPEAL No. 36-B or 1922. 

June 26, 1924.: 
Present; —Mr; Kinkhede, A. J.C. - 
| VITHOBA—Dzranpant—APPELLANT 
versus 
Musammat BHIMAT—PLAINTIFP - 
— RESPONDENT 
Malicious prosecution—False charge before Police 
Setting ldiw ın motion —Laability, test of—Con- 
duct of complainant before and after charge— 
Damages, measure of 

lf a complainant does not go beyond giving 
what he believes to be correct intonation to the 
Folica, end the Police without further interference 
his part, except giving such honest asast- 
Pane as they may requrre, think fit to prosecute, 

itis improper to make hum 1esponsible ın dama, 

for the failure of the prosecution [p 1016, col, 2 


On the other hand if the charge 
to the knowledge of the Gia la nk. if he 
musleads the Police by b suborned 


witnesses to suppoit it, and e influences 
the Poles to aemst him in sending, an mno- 
cent man for tral before the Magistra ab 


18 umproper to allow him to escape the lab 


; because the prosecution has not technically been 


P 
conducted by hım [abid] 

The mere setting of the law ın motion is not 
the criterion in deciding who the prosecutor is 
The conduct of the complainant before and after 

the charge must also be taken into con- 
sideration [thid 3 

The foundation of cn action for malicious piceecu- 
tion 18 malice, and malice may be ahown at any 
time in the course of the manny [p 1017, «1 1] 

Gaya Prasad v B h, 30 A 525, 10 Bom. 
L'E SEL S TS M led 3M, 5 A 
L J 665,14 Bur L R 318,110 O 371,80 L. 
X 337, 35 1 A. 189, 12 O WN 1017 (P C) and 
Perya Goundan v. Ku Goundan, 52 Ind Cas. 
782, 42 M 850 37M Leg $34 10 L. W 335; 56 
71, followed 

A prosecution, thou at the outeet, not 
maheious, es having unglertaken at the 
dictation of a Judge or Magistrate, or if spon- 
taneously undertaken, from having been commenc- 
GA ander a ong fide belief in the gult M the 


.Bocused, may nevertheless become malcious in 


ag er Maecen BU ag 
e Iggecator, wing acquired e know- 
ledge of innocence of the accused, perseveres 
animo in the prosecution with the intention 
of procuring per nefas a conviction of the accused. 


x Patel Made, gw '9 0. B. x e) 505 
st gP 522, 531, 30 L J 257, 7 Jur s e) 
1283, ib Tis 9 w. 3 R. 477; 197 R. R. 746, 1 


defence and foi establishing his or her innocence 

in oriminal cases, 

bree are the direct and necessary con- 
of the false and malicious prosecution, 


‘fp 1031, ool, L] > 


ig always justifiable aa . 


e ' E re 
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YITHOBA V. BHIMAT, 


* Appeal against the decree of the Ad- . 


* ditional Subordinate. Judge, Akola, 
dated the 29th April 1922, in Oivil Sunt 


.No. 230 of 1920. MC 
Mr M. R. Bgbde, for the Appellant. 


Mn A. V. Khare, for ihe Respond- . 


ent. i 

JUDGMENT.—This judgment will 
govern both the appeals. First Appeal 
No. 36-B of 1922 arises out of Buit 
No. 230 of 1920, while First Appeal 
No. 59-B of 1922 arises but of Suit 
No. 202 of 1920 ofthe file of the Addi- 
tional Sub-Judge, Akola. Both these 
suits have been disposed of by, the 
judgment dated 29th April 1022 in Suit 

o. 230 of 1920 as the parties agreed 
that the two cases be consolidated and 
disposed of together. In Suit No. 230 
of 1920 the plaintiff, Musammat Bhimai, 
claim compensation from the defendant, 
Vithoba, for malicious prosecution under 
section 302 of the Indian Penal Code: 
wand valued her claim at Rs. 5,932, while 
in Suit No. 202 of 1920 the plaintiff's claim 
was for Rs. 1,100 on account of compen- 
sation for malicious prosecution under sec- 
tion 323, Indian Penal Code, ‘This latter 
claim was made against the defendant, 
Vithoba, and as also inst his son 
Kashiram. The plaintiff succeeded in 

etting a decree for Rs, 4,032 in Suit 
No. 230 of 1920 and for Rs. 1,050 in 
Suit No. 202 of 1920 against the res- 
pective defendant or defendants and 
these appeals have been filed against 
the said decrees by the person or per- 
sons against whem the same have been 
passed. 

The arguments, in support of these 
appeals, have been -add d in First 
Appeal No. 36-B of 1922 in particular. 
I will, therefore, proceed to discuss first 
the arguments on points comnion’ to both 
and then take up any poir&s, which 
may be special to either case. 

he facta have been sufficiently set 
forth in the judgment of the lower 
Court in Civil Suit No. 230 of 1920, 
I need not, therefore, recapitulate them 
here. I do not also, for the same 
reasons, propose to re-produce in detail 
the respective pleadings of the parties 
in this judgment. Suffice it to say, in 
brief, that according to the plaintiff, 
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the defendant, Vithoba, who is her 


‘husband's cousin, is coveting. the estate, 
which she has „inherited from her hus- 
"ban, Dattoo Patel, and with that object 


in view; he has, from’ time to time, made 
several endeavours to deprive her of it, 
by hook or crook. Being thus mischiev- 
ously and maliciously inclined towards 
her, he is said to have given currency 
to false stories about her conduct and 
made false reports to the Police and 
started false prosecutions against her. 
The prosecutions (1) under section 302, 
Indian Penal Code, in the Court of the 
Sub-Divisional Magistrate, Akola (Casé 
No. 36 of 1919) and (2) under section 323, 
Indian Penal Code, in the Court of the 
Bench Magistrate, Balapur (Oase No. 75 
of 1919) are said to be such false 
prosecutions. They have ended in plaint- 
ifs favour, she having been disch grged 
by the Magistrate, in each case. It 
must be mentioned, for the sake of 
clearness; that it is the plaintiffs case, 
that in the prosecution under section 802, 
Indian Penal 
was the defendant although it was con-, 
ducted by the Police. The other pro~ 
gecution, of course, was started upon & 
complaint made in the name of defendent 
Kashiram but, according to the plaintiff 
there also Kashiram and his father 
Vithoba acted in concert In short, the 
laintif alleges that the ‘defendant, 
Vithoba, is responsible for both the 
prosecutions, and that as he started: 
them without any reasonable 
robable cause and out of malice he 
is liable to her in damages. On behalf 
ofthe defendant, who is also the Police 
Patel of the village, ‘it is, contended 
that his position, as a Police Patel of 
the village, imposed upon hima du 
to report all occurrences and render a 
such help to the Police as would bring 
to their notice the commission of an 
offences and even enable:them to prevent 
offences taking place, and that in making 
the reports to the Police, which led to 
the starting of the prosecution under 
section 302, Indian Penal Code, he acted 
in bis official capacity and not without. 
any reasonable and probable cause or 
with malice It is admitted, on bdhalf 
of the defendant or defendants, *that 


t 


de, the real prosecutor . 


and - 


ay 


: ceeded 


", required "by law. 


' although, aba matter of fact, the data, 


‘yore ^" 
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tha plaintiff wes disaharged in "both ra 
. criminal chsea for want o. evidence.’ 


Thé following points may be formulatt ' 
ed ds "béing material ‘for’ the proper , 
decision of ‘these appedls :— 

‘Q): (a) Was defendant, Vithoba, instru- 


mental, in getting the prosecution under 
section’ 302, . Indian, Penal Oode, Btarted" 


against plaintiff? 

~ 4b) Did defendant, Vithoba, lodge ‘the 

complaint under section’ 323, ‘ Indian 

"Pénal Code, throug 2 son Kashiram 

i E the lainti E. 
(2) "Whether the "aforesaid" prosecu- 


] tions were without reasonable’ and pro- 
- bable cause M 


and also malicious ? 
(3), What amount of compensation is 
gwardable to. plaintiff in each ‘case?’ 


The Additional Sub-Jüdge, who decid- 


ed, the ~ two suits has taken pains: over 
ihe' cabe; after setting- forth 


down, by the "Privy, Council; he has pro- 


necessary ` ‘for the success of the plaint- 
iff have been , established by her-as 


be useful ` to ‘state, ‘at the outset, ' the 
law as laid down “Dy their Lordships of 


thé’ Privy “@ounpgil ` in Gaya Prasad-v. 


Bhagdt Swigh (1 and then ‘discuss the 
correctness or Òl 


ings of the "Court below. 


Mádras 
v Kuppa Goundan’ (2). 
cisions are accepted by 


"High | Court in Periya Gowidan 
Both these de- 
the appellant's 


Counsel: as guidmg decisions on the: 


points 'l have, tó decide. how- 
ever; 


the lowár Cóurt has” not ascertained 


It is, 


fully the séveral faéth necessary "obe" 


established’ “as ‘laid “down , by "their 
Lordships ‘of’ the, Privy ‘Connel and 
that conbequently hé erred in thinkin 
that, the plaińtiff was entitled to succee 


placed by her' before the‘ Court in 


' support’ of’ her claims -was insufficient 


(1) 30A 525, 10 Bom L R 1080; 4 M'E T 
301,18 M L J 34,54 L J 005, MM Bui L R 
18, 11 0. C 371, 80 L.J 337, 351 A 189, d$ 
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' in her 


the law,’ 
bearing n the pornts iüvolved, as laid ^ 
to ascertain. whether the ' facts , 
lt would, therefore, 
êrwise of the proceed- 


This Privy. 
Council case has been applied by ‘the ‘ 


“case,” 


; complained’ that’ the Judge ,of' 


(ioe. . 


cc Sn fat ats 


to warrant the passing of ‘any decrees f 


vour, ` 
tp ‘discharge - the decréés passed by the 
Court below. 

Their Lordships ‘ot the ePrivy Council 


"have observed as' follows ‘at-page 533* of 
‘the report of their’ decision in. Gaya , 


ta r 


Prasad v. Bhagat Singh (1). 


“In ‘India “the ‘Police “have special’ ' 
' powers in regard to the investigation, of 
' eriminal charges, and it depends very" 
- much on-the result of; their inyestiga- ' 


tion whether or not further proceedings 


are taken against the person accused. . 


If, therefore, a complamant does not go 
beyond giving what he believes to be' 
correct information to the Police, and 
the Polite without further interference on 
his part (except giving ‘such--honest 


. assistance as they may re quire), think | . 
e Pe A 


fit to’ prosecute, it would 
to make bim -responsible in dams 
for the failure of the prosecution: 


Poliee by bringing suborned witnesses 
to support, it, if.he influences the Police 
to assist' him in sending” an innodent 


‘man for trial before the Magistrato it 
would be ‘equally improper ‘to allow him | 


to escape liability: becaube the progecu- 


Jk am, therefore, “asked ^ 


at! 4 
ifthe charge is false to the knowledge: 
of the complainant,if he misleads the" 


D 


tion has* not,. technically, “been conduct `- 


by -him The question, in all cases” of 


ia kind: must be—who was the 'pro- ' 


secutor ?—and the answer must depend ’ 


upon the “whole -circunistances of the 
The mere setting of the law in 


motion is nót the criterion; the con- 


duct of the complainant, efore and 


, after- haking the, Sharge, mist ‘also be. 
"Nor is,it:' 


takén into ’ Congitleration. 
enough to's&y, the prósecütion was in- 
stituted “gnd ‘conducted b 
That again is a question " t. Theoreti- 
cally all*prosecutións are conducted, 
in the name and em behalf'of the Crown; 

but in practice this duty vis often left in 


the’ hands of the person immediately., 
‘aggrieved by ‘the offence, who pro hac- 
vice rëpresents : the Crown In India a ` 
' private person may bé allówed' to con- 


duct- a prosecution under‘ section “495 


the Policé. - 


of the Criminal’ Procedure * Code, which" , 


provides that- ‘any Magistrate i inquiring 
t Page of 30 A.— [a] : 


Vol..82] INDIAN GASES, . 


VITHOBA V, BHIMAI., 


low - 


into Or trying. any case.may permit the how far the prosecutions were mglicjous 
and without reasonable and probable 

cause and to what extent the defend- 

ant’s hability is established 

Plaintiff's husband died in 1910 and 


prosecution to be condýcted by any 
person other, than an officer of Police 

Any person conducting .the prosecution 
may do so personally or by a Pleader’ 


When this 18 permitted, 11 18 obviously for 


an element to be taken into considera- 
tion in judging who is the prosecutor 


and motives The foundation of the, 
action is malice, and malice, may be 


qury. . ; . 
Their Lordships suppoit their ob- 


a period of nine years there was 


nothing against he: character It is only 

twice in 1919 that attempts have been 

and „what are his means of information made to blacken her character Fiom the 

absence of any evidence to show that the 

plaintiff had carried any intrigues with 

shown at any time 1n the course of the m-’ anybody else or for the matter of that with 
ME : any of hei low caste servants durin 


the first ten 


| years of her widowhoo 
servations by the following extracts in I am entitled.to draw a presumption 


, 


Fuzjohn v. Mackinder (3) from Bramwell, that her character was pure and un- . 


BJ andOockburn, C J's. judgments, blemished when she was in 
of her youth. In view ofthis 


respectively:— 


the prime . 
presump-, 


“This action is not for damages in res-, tion the story, thet when sho became: 
advanced 1n age and was en thirty * 


pect of the ..indictment only, but also 


for the residue of the prosecution, and five she lapsed in prostitution an 


the damage consequent upon it . Where 
an action is maintainable in respect’ of 


the, whole prosecution, including the’ i8 equally im 


preferring of the bill it 159 in part 
maintainable, for the subsequent stages 
and conduct of it,” . i 

“A prosecution, though in the outset 
not malicious; as having been under- 
taken at the dictation of a Judge or 
Magistrate, or, 1f spontaneously, under- 


, taken, from having been commenced 


under a bona fide belief in the guilt 
of the accused, may nevertheless be- 
come malicious in ,any of the stages 


through which it has to pass, if the , guardian 


prosecutor, having, acquired positive 
knowledge of thee innocence of the 
accused, persevers malo animo in the 


curing per nefas a conviction of the ac- 
cused” à 

The above tests laid down by, their 
Lordships of ihe Privy Council must be 


for malicious prosecution I will ex- 
amine the facts in the light of the said 
tests and see how far plaintift has sub- 
stantiated her allegation that the defend- 
nut Vithoba was the prosecutor in both 
the ciiminal cases and after this is 
done, I will next consider the question 


began 


to have illicit connection with her Mahar 
servant, sounds highly improbable Tt 


probable that she . 
make an exhibition of herself’ ino ae 
ception, if she at all conceived, as, the 
result of her illicit connection, with 


n- 


her 


favourite servant Soma | Mahar. The 


defendant, Vithoba, h 


as béen on inimical 


terms with the plaintiff since lêng, his ` 


attempts al depriving her of the 


estate * 


have failed inthe past, and it is there- 
fore, very hkely that he hit upon dS 
idea of depriving her at least of, her ' 


control over the estate, 
of her minor 


os the natural 
son Shamrao, 


and with that end in view imputed ım- 
moral character to her as dig ualfyin 
her for continuing as a guardian and, 
prosecution, with the intentign of pro- therefore, concocted the story about the 
pregnancy, and gave cuneney (o it m 
order to bring her into disgrace and 
blacken her character, m the eyes of the 
public, and particularly, of the caste 
satisfied in every suit for comperfsation people and relations, 


with the ultimate | 


object of paving his own wa 

estate, 1n her hands, or at least ts aoe 
a strong holdon the same under colour 
ofa claim to guardianship of her minor 
son's person and property The admit- 


ted report tothe Police dated 2nq 
1919 that Bhimai was pregnant and oe 


try to cause abortion a ‘ther MI 
1861) 90 B 505 at:pp 522, 531, 30 : n appears, theref 
Oy ud 28d i be inthe nature of a peshbands ‘te 


(3) 
L J O P 257,7 Jur (ws) 1983,4L T 148, 9 
W. R 477, 127 R. R, 746, 142 E, R, 199, 


to 


. Support the future application, dated lst 


- 


, e ing from 4th July 1919 to 
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lodged actually on 1st August 1919 in the 


. Court of the' District Wo a . 
he 


by alleging therein that t boy's 


' natural mother was unfit to act as a 


guardian as she was leading an'unchsate 
and immoral life. But he wanted to pre- 
pare the ground still further by lodging 

' beforehand acriminal complaint against 
* the plaintiff and Soma Maharundersection 
‘+ 323, Indian Penal Uode (Exkihi P-2)on 4th 
` July 1919. These proceedings were pend- 
rd December 
1919 but sofar as plaintiff Bhimai was con- 
cerned, they terminated on 26th Novem- 

' ber 1919 when she was discharged by 
* the Magistrate for want of sufficient evi- 
dence (Exihibit P-3). Between 4th July 
1919 and 26th November 1919 there were 
13 hearings and at every hearing she was 
personally present. She could not attend 
the hearings dated 5th November 1919 and 
10th Novémber 1919 owing to her arrest 
1n the case started against herunder sec- 
tion 302 of the Indian, Penal Code for an 
offence of having given birth to an1llegiti- 


mate child and of having subsequently- 


Pilled it. The several hearings which too 
. place in ġe caseunder section 323, In- 
e dian Penal Code, were at short intervals 
: asthe following dates :—8th August 1919, 
90th August 1919, 10th Sepetmber 1919, 
17th September 1919, 27th September 
1919, ‘8th October 1019, 17th October 1919, 
90th October 1919, 5th November’ 1919, 
10th November 1919, 21st November 1919, 
94th November 1919 and 26th November 
9 will show. 
ue of these hearings those dated 8th 
Augüust-1910, 20th August 1919, 10th Sep- 
tember 1919, 17th September 1919, 29th 
October 1919 and 5th -November 1919 
“are particlaurly important The accus- 
ation against the plaintiff in theabove case 
ynder section 323, Indian Penal Code, was 
that while Soma Mahar was being repri- 
manded by defendants son Kashiram 
- for having Bess plaintiffs son Shamrao, 
he was assaulted not only by Boma Mahar 
butalso by the plaintiff, who is said to 
have kicked Kashiram. This kicking 
an'st have taken place some time before 
4tb July 1919 when the criminal proceed- 
ings were started against her. If she was 
then, carrying and ‘her pregnancy was 
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' The fact that she did attend 


[dei s, 


'"* Suly 1919! for guardianship which was an advanced one of six, seven or even’ 


eight months, “as some of the defend- 
ants witnesses: depose, it i8 absurd 
to say that she was, in spite of her deli- ' 
cate condition, in a ‘position to give 
kicks and assault Kashiram. "If the 
evidence be true that she was pregnant 
and, therefore, avoided attending the 
caste panchayat in June .convened by 
defendant, Vithoba, and thus failed to 
convincesher caste people that 'she was 
not then pregnant, itis not understood 
how, in spite of her pregnancy, she at- 
tended the hearings dated 8th August 
1919 and 20th August 1919 when as the 
witnesses including Vithoba say that 
they could easily observe that her belly 
was enlarged meaning thereby that ‘she 
was in an advanced state of pregnancy. 
urt and 
expose herself to public gaze two months 
later shows that she had no reason to 
conceal herself evidently because she was 
not then carrying. , 
Exhibit P-lis the order of her dis- 


a 


charge dated 23rd December 1919 for - 


want of evidence, in the other criminal 
case which was started against her on 
3rd November 1919 upon a Police chal- 
lan under section 302 ofthe Indian Penal 
Code. The challan which forms part of 
the record of the Criminal Case No. 36 of - 
1919 shows thatthe defendant Vithoba's 
information, as given to the Police on 
12th September 1919 was that, owing to 
her having had illicit connection with 
Soma Mahar, she became pregnant and 
was consequently out-casted: by the caste 
Panchayat convened by hjm at Chicholi 
at which she refused to attend, and that, 
she was, therefore, all along on the look 
out foran opportunity to cause abortion, 
to* prevent which, he, as admitted -by 
imse]lf and his son Kashiram in the 
witness box, had posted one Baliram (D. 
W. No 10) to ktep a watch over her move- 
ments and thus to make it impossible 
for her to have any such opportunity 


in the village], and that she was last seen : 


with her big belly on the occasion of her 
appearance in the Balapur Court on 20th 
August 1919; but when she next appear- 
ed on 10th September 1919 in that Court, 
her belly had assumed normal propor- 
tions, thereby suggesting that she either 
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* caused abortion or gave birth to the 


illegitimate child and “subsequently put 
an end to its lite by drowning it in a wéil 
at Ridhora. It states that witha view to 
bring about tis abortion or delivery and 
death of this illegitimate child she shift- 
ed to a housespecially engaged at Akola 
sometime on 26th August 1919 and that 
it was sometime before lst September 
1919 that theabortion or delivery of the 
child took place, and further that on lst 
September 1919 the child was discóvered 
in the well at some distance from her re- 
sidence at Akola. , 

It will thus be seen that it was on the 
definite information of Vithoba, which he 
gave to the Police in the presence of four 
other persons, whom he had taken with 
him to the Police Station in all probability 


to impress upon the Police Officer that his ' 


information was true and correct, that the 
Police Officer proceeded to "start, the 
prosecution against the plaintift under 
Section 302, Indian Penal Code. The repeat- 
ed assertion by Vithoba that the plaintiff 
was leading an ummoral life, had illicit 
intercourse with Soma Mahar and had 
consequently become pregnant, but was 
on the look out for causing abortion and 
further that she either caused abortion 
or was delivered of the illegitimate 
child and that she killed 1t by drowning 
itin the well with -the object of canceal- 
ling her own intrigue and guilt, is the 
direct cause of the plaintift’s prosecution 


: under section 302 ot the Indian Penal 


Code, Vithoba djd not stop with merely 
giving information to the Police but he 
tried his beto substantiate the accus- 
ation by giving his own evidence in sup- 
port of it, as Exhibit P-2, a copy of his 
deposition dated 12th Novetnber 1919 in 
the criminal case under sectione 302, In- 
dian Penal Code, would show. A perusal 
of the deposition will clearly show the 
malice which actuated him and influ- 


enced his conduct throughout both before: 


and after the piosecution. He had al- 
ready exposed her by convening a village 
Panchayat, and it 18 very unlikely that 
having reported against her-on 2nd June 
1919, he would spare any pains for harass- 
ing her still further. The very fact that 
three different proceedings were commen- 


ced against her in three different Courts . 
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almost side by.side, is a ‘clear, manifest- 
ation of^& deliberate intention on his 
part to do every harm to her and also 
damage her reputation. He as well as 
his son Kashiram have both admitted 
that he attended at almost every hearing 
of the case under section 393, Indian 
Penal Code This clearly proves the m- 
terest which he must naturally have 
taken in the successful termination ef 
that prosecution. It isin evidence that 
he had financed that proeecution. This 
does not strike me as in any way unusual 
as the father and the son ave still joint 
as the denial of it-in the pleadings does. 
I have, therefore, no hesitation in hold- 
ing that the prosecution under sectidn 
323, Indian Penal Code, started by Kashi- 
ram, was at the instance of Vithoba and 
that the latter actually aided'and support- 
ed it in every possible way. In short 
Vithoba was interested in the result of 
that prosecution and could safely be said 
tobe a prosecutor along with his gon 
Kashiram though the complaint stood in 
the name of Kas alone. 

As regards the question whether, in the * 
prosecution under sectaon 302 of the *In- 
dian Penal Code, the real.progecutor was 
the defendant, Vithoba, oronly the Crown, 

I mustsay that there is overwhelming evi- 
dence on the record to show that the real 
prosecutor was Vithoba, and that the real 
responsibility for it, therefore ested on 
‘The witnesses examined 1n the pre- ' 
sent case on: behalf of the plaintiff, as 
also ofthe defendant, have given- their 
depositions before the J udge, who decid- 
ed thecase. He had ample opportunities 
of noting their demeanour in the witness- 
box and also of forming his ‘own opinion 
about their veracity and independence. 
Hus conclusions about the weight to be 
attached to their testimony cannot, there- 
fore, be lightly set aside ori 1ored. He 
has preferred to believe the plaintiff 
&nd.witnesses examined on her behalf, 
who ' impressed him as witnesses of truth, 
and has discarded thetestimony of the de- 
fendant, Vithoba, his. son Kashiram, and 
the other witnesses examined on his behalfe « 
as untrustworthy. l have myself ‘read 
through the oral evidence and consider- 
ed it edrefully in the light of the surround- 


ing circumstances -and the ‘probabilities, 


\ 
t . 
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of the-casa antl have” come to the con- 
clusion that the lower Court's appreciation 
of the evidence on recordis not, in any 
way, incorrect, but that it is fully justifi- 
ed. The documentary evidence, adduced 
inthe case. on behalf of the plaintiff, 
also clearly points to- the conclusion that 
the defendant, Vithoba, was at the bottom 
of all mischief and that for every step 
taken in connection with either the 
plaintiff's , excommunication from the 
caste, or her prosecution under section 
323 or under section 302 of the Indian 
Penal Code, or the appheation for her 
removal from the guardianship of the 
erson and property of her minor son 
amrao, the defendant Vithoba was 
responsible The orders passed ın all the 
three cases are evidence of the facts that 
thé proceedings termimated in favour of 
the plamtiff They aie not of themselves 
eviderice of her innocence, but Ihave no 
hesitation in holding that the plain tif has, 
satisfactorily, proyed by other evidence 
the. falsity of the accusation, which, the 
defendant Vithoba or his son Kashiram, 
elaid at he: doors The medical certificate 
dated 19th September 1919 as also the 
testimony of several eye-witnesses, who 
had opportunities of seeing her at close 
dibtance on several occasions, amply 
corroborate her statement m the witness- 
box that she was not pregnant and did 
not give birth to any illegitimate child 
“and that she was not, in any way, 
concerned withthe kulng ofthe child 
and that he acted maliciously towards 
her in starting the prosecution under 
section 302, Indian Penal Code There 


i8 also ample corroboration for hei as- 


gertion that she did not give any kicks 
to, or, assault, Kashiram, as alleged by 
the defendant The facts and the circum- 
stances of the case point to the falsity of 
the charges with which the defendant 
accused her 

I think there is ample material on the 
record to prove herinnocence The fact 
that the defendant has not hesitated to 
bring forward in these civil suits suborn- 


. ed witnesses to support his false defence 


affords a clear proof of the long-stand- 
ing malicious intention on his part, to 
do harm to the plaintiff, and to damage 


her reputation, and, to involve her m an .- Indian Penal Code, both Kashiram and ` 
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expensive litigation. I do not think it ° 
will serve any useful purpose for me to 
-produce here the evidence oral and 
documentary, which supports the findings 
of the lower Court on the point of (1) 
Vithoba being areal prosecutor in both 
the prosecutions and (2) of the said pro- 
secutions being based on false averments 
and as such being started by malice and 
without any reasonable and probable 
cause. 


I, therefore, uphold the findings of the 
lower Court on these points. I am further, 
of opinion that judging the evidence 
on record in the hght of the tests laid 
down by the Privy Council the irresistible 
conclusion, to which I come, is that the 
defendant, Vithoba, had 1endered himself 
responsible in damages, for the prosecution 
of the plaintiff, an innocent woman, and 
that he cannot escape his habihty merely 
becauce the prosecutions under section 


“323 01 under section’ 302 of the Indiah 


Penal Code were not started in his name 
or had not technically been conducted 
by him in his own name Great stress 
is laid before me upon the circumstance 
that his capacity of a Patel of the village 
compelled him to take the action he- 
did .and that there was ample justi- 
fication for the same I am not pre 
paed to agree with him im this respect, 

is attitude, from the beginning to the 
end teemingas 1618 with malice, negatives 
the existence of all bena fides in his 
actions and Iam constraimed to say that 
he oveistepped the *proper limits in 
several ways 


à . 

Iam not prepared to hold that the 
defendant was entitled to any privilege, 
either absolute or qualified, in the 
matter df either the ccmplaint under 
section 323 or the prosecution under 
section 302 of the Indian Penal Code. 
It is impossible for me to hold from 
the evidence on record that defend- 
ant honestly believed the tauth of what 
he said or did or reported My finding, 
therefore, 18 that the defendant, Vithoba, 
had absolutely no justification for start- 
ing any of the prosecutions against the 
plaintiff, and further that in connection 
with the prosecution under. section 323, 
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. he aie jointly liable in damages to the 


plaintuf, and in connection with the 
prosecution under séction 3020fthe Indian 
Penal Code, he cannot escape his habi- 


lity on the mae excuse that the Crown, 


was the apparent prosecutor 

Iwill, next, deal with the question of 
damages to be awarded to the plaintiff. 
The lower Court has awarded compensa- 


tion for the malicious prosecutions under 








the following heads — . 
marae cae m 
IE 
Qaia 
No Head Bos E do 
RE mola 
3., Reso 
a8 LS 
Chee da 
Rs. Rs. 
. 1l; Counsel's fee . | 1,100 590 
2 | Medical fee 4 32 
3 | Physical and men- 
tal woiry 2,000. 500 
4 | Loss of reputation| 1,000 d 
Total . 4,132 1,050 
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An award of all legitimate expenses, 
incurred hy a successful accused person 
for his or her defence and for establish- 
ing his or her innocence in the criminal 
cases, 18 always justifiable, as thoso ex- 


penses are the duect and necessary, 
, consequence of the false and malicious 


prosecution. That Counsel's fees come 
under suchelegitimato expenses cannot 
be and has not been doubted. All that 
is said on the strength of the evidence of 
P. W. No 3 is that the plaintiff hgd not 
fully paid up what sho had tndertook 
to pay to her Counsel The ere fact 
that the actua] payment of a small por- 
tion is deferred ought not to make anv 
difference, especially, as I havo before 


me, clear evidence of the extent of her 
Although Rs 1,100 aie proved, ' 


liability 
I find the Judge has, in the ultimate 
calculation, taken the figure at Rs 1,000 
L.therefoie, uphold the award of 
Rs. 1,000 and Rs 550 under the first ‘head 

As regards Iis. 32 no. attempt avas 
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' 'over to got a discharge. 


made to challerige” thee payment.» I 
allow it. ae 

As regards Rs. 2,000 and Rs 500 
awarded for physical and mental Wolly, 
all that is wigéd is that the amounts 
are excessive, looking to the duration of 
the two cases and’ to the fact that so 
fer as the case under section 302, Indian 
Penal Code, 1s concerned, there was 
nothing in the hands ofthe prosecutign 
to connect plaintiff with the dead body 
of the child, and it was only a walk 
I do not agree 
with the learned Pleader in this conten? 
tion I think the plaintiffs mind must 
necessarily have been exercised over this 
prosecution much more than over the 
other prosecution The charge was very 
s&ious, and if proved by the suborned 
evidence would have put'her out of Mer 
estate, if not, oul of her very existence 
in this world She was airesteéd «on 
3lst October. 1919, had to put up with 
the indignities of a Jail lite from 34st 
October 1919, to 8th November 1919, 
when the Magistate looking to her res- 
pectability, released her on a heavy bail 
of Ret 1,000 Since hez aiiest she had to 
appear in Couit ten tunes. This must 
necessalily hava caused her” great per- 
sonal discomfort although by tho timely 
release on bail she ‘was saved fiom tho 
further disgiace of remaining in Jail, 
Police custody or of standing in the 
dock. 
under this head in the case under sec- 
tion 302, Indian Pénal Code, do not 
appeal to be excessive T, therefore, con- 
firm the. award of Rs 2,000. As regards 
the award of Rs 500 under the same 
count for the prosecution under section 
323, Indian Penal Code, I find that 
there were 13 hearings out of which she 
attended 11. hearmgs No doubt the 
offence was not serious but all the same 
it must have caused good deal of mental 
worry and physical trouble to her to 
attend the Court of the Honorary Magis- 
trate. Taking into consideration the 
awkwardness of position, which a femalo 


accused would feel when made to appear» e 


and stand amid unusual surroundan 

leaving her comfortable residence dnd 
tho ease of lifo, she must have enjoyed 
there, I do uot consider myself justified 


+ 


1 think, ,the damages awarded ° 


> that has been said 
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_in “disturbing. "the estimate made by a 
Judge of suficient experience and stand- 
ing. .I, therefore, uphold the award of 
"Rs "500 also in the other case 


A a The only item left is of Rs 1,000 - 
< awarded as damages for loss of reputa- 


.tion. This must always depend upon the 
respectabihty and the social ‘position 
-one enjoys in his or her own society. 
‘Bhe Trial Judge, after taking into con- 
sideration or the relevant circumstances 
has thought fit to award Rs. 1,000 and 
has stated that it is quite fair. Nothing 
efore me, induces 
me to think that it is either unfair or 
excessive, I, therefore, confirm this 
award also. $ 
The result is that the appeals whollv fail 
ang, are dismissed with costs. Costa in 
the lower Courts will be paid as already 


ordered. 
G. R. D. Appeals dismissed. 


——— 
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| ALLAHABAD HIGH COURT. 
. APPLIOATSON IN OrtatTNaL Surr No. 1 
or 1923. 
; December 18; 1923. 
Present:—Mr. Justice Piggott 
Babu DWARKA DHISH P AD 
“BIMGH—PLAINTIFF— APPLIOANT 


versus 
Tus Hon'sie Maharaja KESHVA 
PRASAD SINGH BAHADUR, O. B. E 
—DnzrENDANT—OPPOSITE PARTY. 
Cwil Procedure Code (Act V of 1908), O. XLVII, 
T, l—" Amy. other su} mt cause,” meaning of— 
fraud—Renew— 


The words “any other sufficient reason” in 
O XLVI, r 1 of the Civil Procedure Code, must 
be taken to to something e; gene is 


jusdem 

with the words that piecede them. [p. 1024, col 2] 
Semble —Where the attention of a Court 18 
invited to the fact that some ‘faud has been 
practised upon & party in connection with a 
peus of compromise "which has been accepted’ 
y the Court, ıt may apply the provisions of 
O XLVI, r lof the Cii] Pi ure Oode, to 
ast aside ths order accepting the compromise, if 


e «atisüied that the alleged fiaud has been practised, 


“put, the matter ia one which NU d HT 
tigate 1n a sepatate suit. CO. 
law dicissi. 


‘Messer. S. K Dar, Harnandan Prasad 
‘and N. P. Asthana, for the Applicant. 


Des 


fore me is one presented on the 8th of 
eptember 1923, asking this Oourt to 


' review an order of the lth June 1923, 
according to which it was held thata.. 


certain suit pending before the Oourt 
had been wholly adjusted by a lawful 
agreement and it was ordered that a 
decree should be passed in the terms 
contained in a certain paragraph of an 
affidavit purporting to be sworn by the 
plaintiff in connection with the aforesaid 

ment, The application, as pre- 
sented to the Court, did not refer to 
any provision of the Oode of Oivil Pro- 
cedure; but I have been informed in 


.argument that it is intended to invoke 


either the inherent jurisdiction of this 
Court under section 151 of that Oode, 
or the power of review given by 
O. XLVII, r. 1 of the same. When I set 
myself to specify the grounds upon 
which this application is made to me, 
I find it exceedingly difficult to compose 
any coherent summary of the 66 parà- 
graphs of the affidavit which has’ been 


< sworn in support of the application.’ 


The first 19 paragraphs are recitals of 
facts, some of which are apparent from 
the record’ before the Court and none 
of which have any bearing upon the ques- 
tion for determination, except in so far 
as they may be regarded as necessary to 
introduce or lead up to the allegations 
made in subsequent paragraphs. In the 
next four paragraphs it is merely asserted 
that the defendant, at a certain stage 
of the proceedings, communicated to 
the plaintiff a desire toeenter into 
negotiations for a settlement of the suit. 
The six following paragraphs contain 
allegations, some of which are preferred 
in tefms'" perhaps designedly vague, and 
certainly* susceptible of more than one 
interpretation; hut I cap only .under- 
stand these paragraphs as meaning that 
a certain petition of compromise and 


affidavit, which were presented to this, 
‘Court on the 23rd of May 1922, were 


executed by the plaintiff without know- 
ledge of their contents, and because 
he was in fear of his life at the hands 
of the defendant. 
ed in the next few paragraphs, but they 
do not seem, to me to contain any 


The story is continus ' 


. 
i ] 
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matters ` directly bearing pn: the question 
now before me until 1 come to 
paragraph ‘of the affidavit. It is now 
necessary to explain exactly what did 
take place in this Court. A petition 
of compromise, supported by’ affidavit, 
was presented to me on the 28rd of 
May 1923. I took up the matter in the 
presence of Counsel for both parties on 
the 25th of May The important part 
of my order was that the application 
should be put up for disposal on the 


llth June 1923, and that the plaintiff. 
should then. attend in person. On the: 


llth June the plaintiff did not attend in 
person, but was represented by Mr Sultan 
Ahmed, Advocate of the Patna High 
Court, & gentleman of, the highest 
position in his profession, who was 
appearing in this Oourt by permission 
of the Hon'ble the Obi Justice. 
The record of the proceedings which 
^ followed shows that I was fully alive to 
' the difficulties of the situation creat- 
ed by the failure. of the plaintiff 
to comply with the order directing his 
ersonal attendance. I was assured by 
Mr. Sultan Ahmed that the order’ re- 
quiring the personal attendance of the 
plaintiff had reached the said plaintiff 
and that he,as Counsel for the plaint- 
iff, had been instructed by the latter 
to ask the Court to excuse the  non- 
attendance of the plaintiff in person 
and not to. pass any further order in- 
sisting upon his personal attendance 
on a subsequent date. I also received 
. from Mr. Sultan Ahmed, and accepted 
from him, his‘assurance that he had been 
instructed by the plaintiff personally 
to press the application of the 23rd of 
May 1923, that is to say, the gpplica- 
tion compromising the suit. I was also 
full &wake to the fact that thif appli- 
cation amountedin substance to a with- 
drawal of the suit by the plaintiff and 
an abandonment by him of the claim 
which he had preferred against the 
defendant. I dealt' with the matter on 
the basis of a petition of compromise 
tendered to the Court by Mr. Sultan 
Ahmed, under instructions from his 
client, on the llth June 1923 Iam, 
therefore, not concerned to enquire into 
the precise circumstances under which 


t 
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the petition was presented ‘to this 
Court on the 23rd of: May 1923, or the 
affidavit by which it was supported 
came to be sworn. I atcepted Mr. 
Sultan’ Ahmed's assurance that his 
client had’ expressed to him a desire 
that he should represent him before 
the Court on the llth of June 1993,. 
that he should ask the Court to excuse 
the personal attendance of, the said ° 
client and that he should ask the 
Oourt to dispose of the suit ‘in the 
terms of the 
which had been laid before me, in 
the first instance, on May the 23rd, 
1923: Afer considering theaffidavit now , 
laid before me I am of opinion that I was. 
not only justified in accepting these 
assurances from Mr. Sultan Ahmad, 
but that I was bound tò do go, In 
the face of these assurances, I dis- 
believe the statement made in paragraph 


42 of the affidavit now before me. IL - 


take note that in paragraph 44 of the 
said affidavit the plaintiff’ does not 
say that he did not instruct Mr. Sultan 
Ahmed to do any one of the things, which 
he now knows that Mr.” Sultan Ahmed 
did it on his behalf on the Pith June ° 
1923. What he says is that he repre-e 
sented to the said Counsel what he had 
been previously told to say' by the de- 
fendant, and ‘he asserts that’ he did 
this because he only saw Mr. Sultan 
Ahmed.in the presence of the defend- 
&nt and that the defendant had told. 
him that he would come to serious 
grief if he failed to give Mr, Sultan 
hmed those instruction which he actu- 
ally did give, The paragraph does 
not even assert thatthe plaintiff asked 
to be allowed to'see Mr. Sultan Ahmed ` 
in private and: without the presence of 
the defendant. To sum up the matter, 
it seems to me that the allegations in 
the affidavit before me are, in substance, , 
that the plaintiff signed certain 
papers and swore,a certain affidavit 
without knowing the contents of 
those papers or of the affidavit, at 
a certain place in Allahabad on the 
23rd of May 1923, at a time whet 
he was suerg wrongful confinement 
at the hands of the defendant and the 
servanta or agents of the -defendant 


petition of compromise e 


i 


-1024 ‘ 


fad beenuse*he believed his life to be 
in danger at their handsif he iefused 
to sign these papers and to sweai this 
affidavit I have not examined the officer 
before whom, the affidavit was sworn, but 
. there are, ın my opinion, considerations 
apparent enough on the materials now 
before me io justify me in declining 
to take any action upon these allega- 
etions, I have asked whether any re- 
port was ever made to the Police ın 
Allahabad, or any complaint ever pie- 
sented to a Magistrate of this place, 
in respect of the offences of wrongful 
confinement, ciiminal intimidation and 
extortion disclosed by paragraphs 25 
*to 31 of this sffidavit, and I am ın- 
formed that nothing of the sort was 
eyer done, I have sufficient confidence 
in the official who certifies that the 
affidavit in question was solemnly 
affirmed before him to feel certam that 
he did not permit the plaintiff to affirm 
‘without first, satisfying himself that the 
plaintiff was aware of jhe contents of the 
affidavit Finally, Iam of opinion that 
16 ig a question of minor or subsidiary 
importance to consider the ci1cumstances 
. under wéuch this affidavit was sworn, or 
this petition presented to me on the 23rd 
(of Mav 1923, seeing ihat my decision on 
the llth June 1923 was wholly based 
upon the assurances given me by Mr. 
Sultati Ahmed. : 

For these reasons I um not of opinion 
.that this is a case wluch calls for the 
exercise of any inherent poweis which 
this Comit may possess, in ordei to'sel 
nside the order of the llth June 1923 
or the deciee which followed thereon. 
As a question of law, I am further of 
' opinion that the provisions of O XLVII, 
'r 1 of the,Code of Civil Procedure 
would not warrant me in allowing this 
application on the basis of an applica- 
tion for review of judgment The case is 
1n my.opinion, obviously distinguishable 
from that reported as Dalichand Shiv- 
ram Marwadi v. Lotu Sakharam Pardhi 
(1) (?) The Calcutta High Court has held 
that, where the attention of a Court 1s 1n- 
yited to the fact that some fiaud has been 
practised ‘upon & paty in connection 

(1) 65 Ind Cas, G10, 11D, 103 at p, 108, 22 Dom. 
LR. 136 (c 
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, aside the order 
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with a petition pf compromise which has 
„been accepted by a, Court in which. a 
suit was pending, that Court may apply 
the provisions of O XVH, r 1 to set 
accepting the oom- 
promise, if satisfied that the alleged 
fiaud has been practised I cannot 
find any allegations of fraud in the 
affidavit before me There are allega- 
tions whjch go far beyond the mere 
assertion that: the plaintiff's. assent to 
the compromise or withdiawal of his 
suit was obtained by undue influence 
They are, as I have noted, assertions 
that the said compromise was obtained 
by the wiongful confinement of the 
ae by crimimal intimidation and 

y extortion Those assertions I dis- 
trust and I have given reasons for doing 
so sufficient to warrant me ın taking no 
action upon the affidavit which contains 
them Even in cases where fraud has 
been alleged, with that definiteness and 
fulness of specification which the law 
requires, the decisions of the Oaleutta 
High Cowt which have heen laid before 
me inaigument, while asserting juris- 
diction on the part of a Court to take 
up a petition like the one before me as 
a petition for review, on the strength of 
the words, “or for any other sufficient 
reason" in the aforesaid rule, express the 
opinion that the matter is one which 
should ordinarily be litigated in a sepa- 
rate sut My own- opinion i8 that the 
words, "or for any other sufficient 
ieason,' must be taken to refer to some- 
hing ejusdem generts with the words 
thut precede My attention has been 
drawn to one case, not to be found in 
the authored Law Reports, in Which 
the Madias High Court held that n 1e- 
view of judgment could be granted in 
a case “ol fraud, where the circumstances 
were such thas the Court could bring 
the case under the earlier piovisions of 
O XLYVII, r. lof the Civil Procedure 
Code, hy holding that the application 
forieviow was based upon the discovery 
of new and important matte: In so 
far «as the affidavit laid before moin 
support of this application pulports to 
refer to^ anv new or,unportant matter 
supposed to have come to the. know- 
ledge of the plaintiff since the llth 
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GUNTAKA VBNKATADRI 2. BATULA BUBBARADDI. , à . 


_ Jüne 1922, Ldigbelieve any allegations 
“to this effect, Principally by reason of 
the confidence which eelin acceptin 


Mr: K. Tamam Rao, for hein ppel- 
lant in'4. A. No, 1104 of 1921. . 
Mr. A. Krishnaswami I yer, for the 


the assurances given me on that date’ Appellant in S. A. No. 19314 of 1921. 


by Mr, Sultgn Ahmed. For these 
regsons I reject this application. 


z E. Application: rejected., ` 


MADRAS HIGH -GCOURT.. 


Bgconp Ori Aprsats No. 1104 AND 1231. 


oF 1921. 
April 14, 1924 
Present :—Mr. Justice Madhavan Nair. 
GUNTAKA VENKATADRI— 
$ Dergypant NO, 2— APPELLANT 
iy -8. A. No. 1104 op 1921 
-GUNTAKA KOTIREDDI—Derannante 
Nos: 3 To 5—APPRLLANTS IN B. A. 
No:' a or 1921 


BATUA. SUBBAREDDI-—P ANTEP, 
BGPONHENT,IN BOTH. . « 

Hindu Law— Widow Surrender, . E 

og hain eer caa rues she gerne in teron 


to as a sujrender 
and sometimes as a relinquishment or abandon- 
ment ob her gala AT D tected Dr any pro- 
cess having that effect, provided ona 
fide and total renuncation of the widow's right 
to hold the reri p duis co ool, 1]: o 
53) Cas. 347; 47 O 466 at is ate 
Pei URP a "W ^N. 860, 1 
2 27, 16 b A «359, 


24-0 W 274; 12 L. Ww. 105 
(P. O), relied on. 


Second Goa th against: the dodes of 
the f po Bubordinate Judge, 
al No. 85 of 19 
Masuh 8. No. Toot EU onthe file of the 
istrict: Court. Kistna), preferred against 


J. 
P. 
32 


the decree of:thê Gourt of the Additional 
rg Jin (Oh B. 


District, Mungit, 

No. 832 of 1919, (O. 8. No. 6 of 1919 on 
the: file of the Court of the. ` Principal 
pieles Munsif, aapa) 


sgg“ a esd 


Mr. K. Bhashyam Iyengar, for the 
peals. 


. Respondent in both a 


JUDGMENT.—The defendants who 
are the alienees from the first defendant < 
E widow of the deceased Rammana, dre 

tie appellanta in these two connected 
econd appeals. The plaintiffs 'süit = 
for the ‘recovery of one half of the 

rties af his misternal grandfa nas 

enkatareddi, an the ground that the, 


' eompromise entered into in Original.Sui 
' No. 193 of 1888 by his mother as hia 


guardian with the first defendant is un- 
lawful &nd not, binding on him. Veit 
katareddi died ' in 1876 and his widow 
died in 1888. ' Their onl daughter 
Appamma, the mother of e plaintiff, 
died in 1907, Appamma's elder son 


' ,Hammanna died in 1887 leaving a widow 


Achamma, the. present first defendant. 
In 1888 Achamma instituted a suit’ for 


. the recovery ofthe properties of Ven- 
. katereddi alleging that her husband 


Ramanna had been adopted by Venka-* 
tareddi. The defendaft in the suit was 
present plaintiff who was s minor re- 
presen by his mother Appamma, gs, 
guardi an. e suit ended in a compro- 
mise -by which, the, present first defend- 
ant Achamma, the plaintiff in that suit, 
got helt ot ihe j^ popets of Venkhtareddi . 

e ancestral properties of ' 
vm jum and the other half was: 
allotted to the present plaintiff. It ia 
this compromise. that is attacked by.the 
plaintiff as not binding on him.: 


The. lower Appellate Court holding ` | 


that the compromise does -not amount 
to a bona. fide settlement of doubtful. 
claims and algo that Appamma’s conduct 
in connection with the compromise does 
not. amount to a surrender of her life- 
estate, came to the conclusion that it.was 


' not valid, and binding. on the plaintiff 


and gave him a, decree for’ possession 
of the p Wa I agree with the Bub- 
ordinate ‘both the 
Bias on “ijeh Shine ecision is based.’ * 
do not think that- the case of adoption, 
set, upiby the present frst defendat in 
Original “Suit “No, 193- of 1888 was: a 


į . 


r 


M 


H 
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sireng ong Qne ground in,guppott of 
it that 19 put forward was the transfer 
of patta to Ramanna's name im the mu- 
tation proceedings of 1881. It 18 to be 
observed ‘that this transfer took place 
five years after the death of Venkata- 
reddi and the adoption was not: put 
forward as a ground for the transfer-of 
pattas (See Exhibits III and IV series). 
urther, in some of these documents 
the transferee's name is described as 
Battula Ramanna, “Battula” being the 
name of Ramanna’s natural family. 
*Achamma deseribed herself as the widow 
of Battula Ramanna. If Ramanna had 
beenieally adopted, he would have been 
xeferred to by the house name of Ven- 
Xatareddi which was '"Bommareddi'" The 
only ground in support of the adoption 
that could have been put forward, so far 
as one could see from the materials on 
record, was the transfer of patta effected 
in the circumstances already mentioned 
The vase of adoption does not appear 
to have been so strong as to cause 
serious apprehension if the mind of the 
mother who was the guardian of the 
present plaintiff ip that suit I, therefore, 
agree with the Suboidinate "Judge mn 
thinking that'the compromise does not 
amount to a bona fide ‘settlement of 
doubtful claims i 
We have next to consider whether 

' Àppamgna's conduct in connection with 
< the compromise amounted to & surrender 
of her life-estate As pointed out in 
Bhagwat 
‘Singh (1) it is no doubt true that “a 
Hindu widow can renounce the estate 
“ in favour of the nearest reversioner, and 
by a voluntary act, efface herself ‘from 
the succession as effectively as if she 
had then died", 
effacement, sometimes referred to as a 
Burrender and sometimes asa relinquish- 
ment or abandonment of her rights 
may be effected by any process having that 
effect, provided that there is a bona fide 
and total renunciation of the widow's 
rigbt to hold the property.” Though 


ae (1,53 Ind Cas iT, d 47 O 406 at p 483, M 
LS 513, IA L P0036, (1919) M W.N 
TLU PLE E DESEE: 
ORT, A O 274, 12 L, W, 105 
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“connection with the case. 


Koer v. Dhunkdari Prashad | 


and "this voluntary self- | 


 qioh 


‘there was no formal: ee by the. 


widow of her estate'in the caso referred 
to, as pointed out by-their Lordships 
of the Privy Council, there' was an'ex- 
press  agieement binding upon the 
widow that for considerations: which 
appeared to be sufficient she would have 

andoned the claim It 15 to be noticed 
that ın the case before us there 15 no 
act of surrender 
question 18 whether such a surrender 
can be infeired from the conduct in 
Appamma 
was not a party to the suit in her per- 
sonal capacity as representing Venkata- 
reddi’s estate The defendant in the suit 
was her minor sou, the piesent plaintiff, 
She denied the adoption and contended 
that her elder son the deceased husband 
of the present fiist defendant acquired 
no inteiest in the p1operties of Venkata- 
ieddi, Venkataieddis heira being his 
widow, heiself and her,son ‘The mut 
was compromised and the plaintiff theré- 
in got one half of Venkatareddi's pro- 
perties, I do not think that the'inference 
made by the Subordinate Judge in the 
circumstances: of the case that the con- 
duct of Appamma in connection with 
the. compiomise cannot be considered to 
amount io a Surrender < -on-her life-estate 
18 wrong ' E 

I, ‘therefore, dismiss these ^ second 
appeals with costs. 

Y.N.Y 

K. 8. D.. 


NE dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND OIvIL APPRAL No 1618 , 
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July 18, 1924 
Pr esent ‘—Mr Justice Mukerji a: and 
Mr Justice Dalal. 

SUKURWA—Darenpant—APraLant 


. Sheikh NAZIR ARMAD.— Pran 


RESPONDENT, . > 
U, P. Land Revenue Act (HI of 1901), s. 46, uy, 


by the widow The ' 


< guit referred to a separate tenant. 


D 
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e * SUKURWA V. NAZIR AHMAD. \ 


* 60,86, 280—Power of recording cesses—Assistant 
Record 


Officer, when can Make record—Cess re- 
corded by Settlement Officer, when recoverables— 
Sanction of settlement operations, whether suffici- 


the control of the Record Officer 

Where there is no revision of records notified 
by the Local Government as required by section 48 
.of the U. P Land Revenue Act and no Record 
Officer has been appointed by it under section 49, 
the Assistant Record Officer hes no authority to 
make any record such as would make a cess valid 
under the provisions of section 56 of the Act : 


A mere sanction of a settlement operation of a 
ct does not include a definite sanction as 18 
requued by section 86 of the U P Land Revenue 
Act for the preparation of a list of ceases in accord- 
ance with village custom 


Second appeal from a decree of the 


District Judge, Pilibhit, dated the lst 
July 1922. 


Mr. Iqbal Ahmad, for the Appellant 
Sir Tej Bahadur Sapru and Dr. K.N. 
Katju, for the Resopondent. : 


JUDGMENT.—This is & second ap- 
eal from a decree passed by the District 
udge of Pilibhit reversing a decree of 

the Munsif of that place. There are 
several connected appeals.and this order 
will govern them all. The suit: was filed 
in the Civil Court for the recovery of 
cesses by a zemindar from tenants, Every 
It was 
said that theseecesses were customary 
dues payable by these agricultural ten- 
ants in addition to rent and that the 
zemindar was’ entitled to recover them 
ufider section 56 or 86 ofthe Land Reve- 
nue Act. The appellant's Cougsel argued 
that cesses could be recovered only if they 
were held to be payable under*those two 
sections and not otherwise, and his con- 
tention was that the cesses recorded -by 
"the Assistant Record Officer or Assistant 
Bettlement Officer, Munshi Harbishan 
Dayal, did not comply with the provisions 
of either section. We shall examine the 
provisions of each section separately. 
Taking up section 56 first —cesses which 
payable by tenants on account'of the 


occupation of land and other cesses shall .: 


.pe recorded by the Record Officer under 
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E 


the appellations by which’ they are known 
and no cesses not 80 recorded shall be 
recoverable in any Oivil or Revenue 
Court. It was stated on behalf of the 
laintiff that these ceases were recorded 
ee Assistant Record Officer Munshi 
bishan Dayalin the dasturdehi pre- 
pared under his supervision. The begin- 
ning of Chapter IV, relating to revision 
of maps and records, first lays down $n 
section 48 that if the Local Government 
thinks that, in any District or other local 


, area, a general or partial revision of ‘the 


records, or a re-survey, or both, should be 
made, it shall publish a akan to 
that effect. In the present case no such. 
Notification was published by the Local 
Government. The powers of an Assist- 
ant Record Officer are defingd in section 
50. The appomtment of an Assistant Re- 
cord Officer is directed in section 49 
which gives the Local Government the 
power to appoint a Record Officer and, as 
many Assistant Record Officers as it may 
seem fit. In the Tahsil of Pilibhit with- 


^in which the lands held by the defend-, 


ants, agricultural tenants, are situated 
no Record Officer wat appointed in or 
about the year 1914 Munshé Harbishan 
Dayal was appointed as Assistant 
Record Officer. Under | séction 930 
an Assistant Record Officer is granted 
allorany of the powers conferred by 
the Act on Record Officers subject to. 
the control of the Record Officer. TIt 
is apparent that when no Record 


‘Officer was appointed the Assistant , 


Record Officer cannot exercise any 
parer conferred on the Record Officer. « 
Section 56 grants the powers of record. 
ing cesses to a Record Officer only, 
and an Assistant Record Officer can exer- 
cise that power under section 230, sub- 
ject to the control of the Record Oficer, 
nder the circumstances two facta. are 
wanting here There was nò revision of 
records notified A the Local Government 
and no Record Officer was appointed by 
it. Munshi Harbishan Da ad, there~ 
fore no authority to make any recor 
such, as would make a cess valid pndeér° 
the provisions of section 56 of 
Revenue Act. oe moa 
, Next we turn to the provisions of 4 
tion 86,- Clause lof that section enact 
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that the list -of àll cesses other than those 
referred to in section 56 leviedin accord- 
ance with village custom shall, if gener- 
ally or specially sanctioned by the Local 
Government, be recorded by the Settle- 
ment Officer, and no cesses not so record- 
ed shall be recoverable in any Civil or 
Revenue Cout. Munshi Harbishan 
Dayal was appointed Assistant Settle- 
nfent Officer, and there was also a Nettle- 
ment Officer for the Tahs of Pilibhit. 
There was also a Notification declaring 
this particular Tahsil to be under Settle- 
ment The general or special sanction of 
the Local Government 18, however, want- 
ing in this case The learned Counsel for 
tile 1espondent argued that the general 
sanction of settlement operations includ- 
edo, general sanction of all these We 
are not prepared to hold that the sanctiou 
of a settlement operation would include 
sucha definite sanction as 1s required by 
section 86. In our opinion these cesses, 
if recorded by Munshi Harbishan Dayal 


as Assistant Settlement Officer with the 


powers of a Settlement Officer under sec- 


*tion 231, were neither generally or speci- 


allytanctioned by the Local Government. 
The cess is, therefore, not recoverable 
under section 86 either. E 


A similar opinion to the one we are 
iving here was held by a Bench of this 
Bouri mm Second Appeal No. 159 of 
1917 In that case the provisions of sec- 
tion 86 only were considered The rele- 
vant part of the judgment runs as 


. follws :— 


“We consider that it lay upon the 
laintıff to show that the cesses he claimed 
ad been generally or specially sanction- 

ed by the Local Government. . It 
is contended that imasmuch as these 
cesses were recorded in the Settlement 
they must have been taken to have been 
generally sanctioned. We cannot agree 
with this contention. We hold that no 
sanction was ever givenas contemplated 
by section 86.” 


The position here is the same. The 
tasé to which we have referred related to 
Jang * situated in Pargena Pihbhit as 
here? 

‘In the result we decree this appeal and > 
dismiss the plaintiff's suit with costs -of 
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a e 


probe 7 


n MEL 
all the Courts including Counsel's fees 
here or the higher scale. The objection 
by way of appeal requires no order as the 
appeal has been decreed. , 


X 8 D Appeal decreed. * 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No 260 or 1923. 
Febiuary 14, 1924. 
Present:—Mr Justice Phillips and Mr. 
Justice Odgers 
8.8 BALAKRIS A AIYAR 
AND ANOTHER— PETITIONERS—À PPELLANTS, 

versus " 
MUTHAMMAL-—RESPONDENT 
Civil Procedure Code (Act V of 1008), 0 IX,r 18, 
O XVII,r $—Vaku stating “no wnstructions", effect 
o0f—Appearance—Dem ee on merita—Remedy 
The mere fact that p Wakil says he has no 
.ngtructions, after he has ap tor the y 
at many heaiings, does not mean that he withdiaws 
from the undertaking in his Vakalatnama, unless 
it 18 so stated [p 1 col 2] 
Where after many heat 
defendants stated on the h 
he had-no instructions, but the Court 
the case on the merits, on an application to eet aside 
the deciee as ex parte 


the Vakil for the 
day that 


i$, 33 Ind Cas 
660, 31 W 524 and Viswanatha Asari v Sama 
Asan, 73 Ind Oas 982, 18 L W 209, (1923) «AL. 
W N 802, (1924)°A I R aen followed 

(3) that the filmg of an application to Bet aside 
the decies as if it had been made under O IX, 
i 13 was wlong [thd] . 


Appeal against the order, dated the 
24th July 1993, of the Oourt, of the 
Additional Suboidinate Judge, Ooim- 
batore, in I A No. 113 of 1923, in O. 8. 
No. 2 of 1922. 

Mr S S. Ramachandra Iyer, for the Re~ 
spondents,—I take the preliminary objec- 
tion that the appeal is incompetent 

The learned SabJudge has written 
outa judgment setting out the issues and 


4 


;in a number of 


, the 


Q8 
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. dississing the evidence and has, there- , 


fore, purported to proceed under O. XVII, 
r 3, 'Givil Procedure Code, and not under 
r. 2. The petition itself was not, there- 
fore, maintaiifhble in.the lower Gourt. 
The” appellant must proceed by. way of 
appeal against the decree itself and not 
apply to set aside the ex parte decree 
under,r 2. Vide Gundan v Kamakha 
Rama Chetti Y Viswanatha Asarı v 


Sami Asarı (2) and Akula*Bakkayya v. , 


Aluri Venkatanarasimham, (3) ~» 

The mere fact that the Vakil who 18 in 
charge of the case reports "no instruc- 
tions" 
ment is refused ,does not amount. to 
default of appearance. 

. As to whether the decision 18 one 
under O XVII, r. 3ọrxr 2, the cases are 
clear that ıt is one under O. XVII, r 3, 
if the Vakil does, say “no instructions”: 
Akula Bakkayya v. Alurı Venkatana?a- 
simham (3), Gundan v Kamakha Rama 
“Chetih (1) and Viswanatha Asari v. Sami 
Asar (2. In fact Patinhare Tarkau 
Rama Mannadi v. Vellur Krishnan 
Menon (4) laya down.that the Court must 
proceed under section 158 of the Code 


: of 1882. 


The cases are also clear that the deci- 
sion is one under O XVII, r 2, if the 
Vakil who applies for adjournment, is 
one who appears only for asking for an 
adjournment Satish Chandra Mukerjee 
y, Ahara Prasad Mukerjee (5) 

In this case the Vakil has appeared 
hearings in the 
beginning There 


case. from the 


. have, been, 15 .adjournments and it is. 


the same Vakil who applied for adjourn- 
merit. Under the circumstances lus stat- 
ing “no instructions " cannot amount to 
"non-appearance ' 

Mr. S , Krishnamurthi Lyer, for 
Appellant —It is a case of no 
appearance , and the decree is an 

x parte decree. Gundan v ‘Kamakha 
‘Rama Chetii (1) and Viswanatha Asari 
‘ Un Cas Ga, 3L W 524 

E Ind Qas 982, Dd ee N 


xe A LR Qt) 4 
(3) d Ons oi OM. 3.53, animat v. 


Pte 
^ 6 M 267 
MOA Oen an AL Le 388, 1 


BOHndume s. ll. 


when his application for &djourn-. 
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v. Sami. Asari (2)eare not cgses of, the 
Vakil stating “ “no instructions’: Majeti 
Nagaratnam v. Pachigolla Ramayya (6). 
The Court must proceed under O, XVII, 
r.2 It is deemed to have proceeded 
under the section.  Pratwdi Bhayan- 
karam Pichamma v. Kamasetti Sreeramulu 
(7) and Chandramathi ‘Ammal v. 
Narayanasami Iyer (8). 

The Oourt has to decide forthwith apd 
on the materials then on record: Nam 
Kishun Lal v. Jatadhari Lal (9). ' Yt 
should not have taken evidence ] 

Mr. S. S. Ramachandra Iyer in, reply = 
Chandramathi-Ammal v Narayanasami. 
Iyer, (8) is a case which has come upon 
ap from the decree itself. Akuja 
Bakkayya v. Alure Venkatanarasimham 
(3) is a case where the evidence was 


taken. “ Forthwith " does got preslade 
the Court from taking evidence. ' 
JUDGMEN he decree in Ori- 


ginal Suit No. 1 8 ‘of 1920 is one passed 
under O. XVII, r 3 of the Code of Civil 
Procedure, as is clear from the judgment: 
The mere facte that the Valnl said he 


had no instructions after he had appear-, 


ed for the, parties at many hearings goes 
not mean i it he withdraws from the 
undertaking in his vakalat Anless it ‘is 
so stated. e must, therefore, hold that 


there was an appearance and O XVII . 


r 3 applies. 
Appellant ought, therefore, to have 
filed an appeal against the deeres Vide 


‘Patnhare Tarkatt Rama Mannadi v. 


Vellur Krishnan Menon (4) and Gundan 
v Kamakha Rama Chett. (1) , The 
filing of an fidc an to set aside the 
decree, as if it had been made under O. 
IX, r. 13, was, therefore; wrong as also the 
appeal ‘from the order therean. This: 
appeal must, therefore, be P ages with. 
ts 


Y N,Y 

, K. S.D Appeal dismissed, 

(8) 27 Ind Cas 882, 2 LW 1 : 
(7) 43 Ind Cas 580, AL M sah MM DJ 2i; 
93M L T 1, (1918) M W N 92(F 

| @) 5nd Gas, 93, ALM 241, iM J 760, 7 
ML T 3601 
S 46 Ind, 0 ‘Ons, 486, 3P.L.J 481; (1918) Pat, 
ee 
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KISHORI MOHAN V, OHHANGA LAL * 


` - ALLAHABAD HIGH COURT. 


- Cryin Revision No. 168 or 1923, 
TE July 22, 1924. 
. Present. —Mr. Justice Mukerji and 
pU TÉ Mr. Justice Dalal. 
‘~, KISHORI MOHAN—DREFENDANT— 


APPLIOANT ' 


j VETEUS | 
CHHANGA LAL-—PLAINTIFF— 
et OPPOSITE PARTY 
Uivil Procedure Code (Act V of 1908), s 152— 
Olerteal mustake—Party, whether entitled to correc- 
thon—Court, discretion of Y 
Under section 152 of the Civil Procedure Code 
fhere 18 no. t m any party to have a clerical 
ical mistake corrected The matter is 


cretion has to be exercised in view of the peculiar 
fasta of each case. [p. 1031, col 1] 


Civil revision against an order of the 
District Judge, Farrukhabad, dated- the 
17th September 1923 

Mr. Durga Prasad, for the Applicant. 

Mr. Baleshwar: Prasad, for the Opposite 


Party 

JUDGMENT.—This application in 
revision came before one of the learned 
Judges of this Court and'he referred the 
ecase to a Bench of two Judges, being of 


opinion that these was somewhat of a $ 


conflict between two cases decided by 
tHis Court, tz :— 
Balgobind Rat v, Sheoraj Rai (1). 
Sahdeo Gir v. Deo Dutt Misir (2). > 
` We shall consider whether there is 
really ay conflict between the two cases 
* or not in the course of this judgment. 
But it will be necessary to state the facts. 
It appears that the applicant before us 
was a defendant in a suit for sale, he 
having been treated as a subsequent 
* purchaser. The Subordinate Judge pass- 
ed a decree for sale on the lOth of 
December 1920. The decree that was 
framed .was incorrect in so far as it 
ordered the payment of a larger sum 
than was really due on a proper calcula- 
tior, of the amount payable according to 
the judgment of the Subordinate Judge. 
The applicant submitted to the decree 
although it ordered him to pay a sum 
larger than was really due’ under the 
e judgment of the Subordinate Judge. The 
plaintiff was dissatisfied with the decree 


“46 Ind, Cos. 376, 18 A. L J 451 
8) 39 Id; Gas, 60, 97 Ae 123; 13 A, L, J, 449, 
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filed an appeal ard the learned District 
Judge dismissed the appeal on the 12th 
of July 1921. 
followed on the 6th of May 1922. On 
the 9th of March 1923 an execution of 
ithe final decree for sale was taken out 


by the plaintiff and the defendant-ap- ^ 


phon paid up the amount for which the 


as he claimed a larger amount. He : 


A final decree for sale , 


ecree was executed and then made , 


. an applicatidn to the learned Subordinate ' 


Judge asking him to correct his decree, 
This application was made on the 21st of 
March 1923. The opposite party the 
plaintiff took objection to the hearing 
of this application on the 
the Oourt of the District Judge was the 
only Court which could correct the decree 
if any correction was needed. The ap- 


'plieant thereupon made an application 
District Judge on the . 


to the learne 
21st of July 1923. On the 8th of Septem- 
ber 1923 the learned Judge passed the, 
order which is sought to be revised. He 
held that there ought to be some limit 
toa partys making an application for 
correction of a decree and he refused to 
grant the application although he 
thought that there was some error in 
the decree of the leamed Subordinate 
Judge. 

In this Court in the case of Balgovind 
Rai v Sheora; Rai (1) there was an 
epee en in revision against the order 
of a District Judge who amended a decree 
which he had affirmed in appeal and 
which was passed by g Munsif. In the 
circumstances of that case this Court 


und that | - 


held that, the District Judge had no, 


jurisdietion te correct the errorin the 
decree of the Munsif. It will be, notieed 


_ that the decrbe of the Munsif had been 


assed wnder the old Code and the 
guagesemployed by their Lordships 
who heard the gpplication shows that 
they were considering the provisions of 
section 206 of the de of Civil Pro- 
cedure, It is true that section 206 of the 
old ‘Code is not specifically mentioned, 
but the learned Judges the follow- 
ing language :—' 
“It was necessary for the applicant to 
show not & variance between the judg-. 
ment of the Munsif and the decree of the 


Munsif, but & variance between the judgy | 


* 


“and then, discóvere that he nad 
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cheat of the District. Judge and the decree i NAGPUR JUDICIAL COMMISe. : 


of the District Judgé". .. 

Clearly, therefore, they wero nót con-e 
sidering the lang guage of section 152 of, 
the present Cod df the Civil Procedure.. 
In, the case of Sahdeo Gir .v Deo Dutt 
Minr (2), already referred to, this Court’ ' 
had no hesitation 1n ordering the correo-. 
tion of a judgment and a. decree: of a 
Subordinate Court. There was, however, 
no appeal to any Appellate Court and 
this Court was concerned only , with 'one 
decree arid one judgment In our opinion 
there is really'no conflict. between. the . 
two cases mentioned. + ''" 

Coining to" the, present case, from" the: 
statement of.facts already, made, it would. 
appear that-the applicant has been guilty - 
of ‘laches to'a’ very great extent.’ He did 
not examine the decree that: was , passed ` 


against him in the first instance. There . 


was &n;appeal and,.he wara party to 
that appeal He did not bring the-fact, 
tothe noticé of the Appellate .Court that 
the decree: of thé Court below had been, 


framed for a sum in excess'of what was ' 


really due under the judgment of that 


Court When the final, decree was passed’ - 


he did not: bestir.himself "When the 
decree was executed. he bot te up 
paid a 

ee juger than what was really dué 
by "Under section 152 ofthe Civil ` 
Baran Code, there is'no nghi in any, 

iy .to „have a clerical or arithmetical 
SER corrected. The, matter. is left to 
the discretion of the “Court and the 
discretion , has’ to “be exercised in view, 
of thà peculi facts of each case. | In this, 
case, the ' Distnet Judge dil, exercise ,. 
that, discretion and was of opinion that, 
in ‘view of the peculiar’ facts , of the 
casó he should ' not correct the anistdke 
which was after all for a sum which was 


“about one-seventh, of the total amount 


payable ' We cannot Say, sitting | 
revision, that the, learned Judge failed 
to exercise his jurisdiction , or that in 
the exercise of his jurisdiction he acted 
illegally or with material irregu larity 
We, therefbie,, dismiss the application’ 
with, ‘costs which will include Counsel's 
ar in this Coüiton'the higher scale, 
Keb. C PERAN dismissed, . 


ka To suet LEES. 
. 


" plaintiff's 


; 1 BIONER'S COURT. 
BcoNp.Orvit, Appran No. 190 or 1923, 
+: July 25, 1924. . 
Present: —Mr. Prideaux, A.J O. : 
TUKARAM— Pramwt»P-- APPELLANT 


versus 

GANPAT-—DHFENDANT—RREPONDENT 
__ Landlord and tenant—Tenancy for fixed perxod— 
Holding une ee i postenon 

Where a tenancy 16 for a fixed period and the? 
tenant holds over for 12 years after termination 
of the tenancy (no new tenancy being created) the 
landlord's remedy to recover us barred 
and the 
1032, col 1] 
Bakhsh, 3 Ind Ois 566, 
si A ,9l4 6 A L'J 584, Chandrı v Ddy, Bhau, 
"24 B 504, 2 Bom L R” 491, 12 Inä Dee (x Bye 
807 and Bisheshar Nath v Kunda 75 Ind Cas. 
454, 44 A 583, 20 A` L J 593, (1993) A IR(A) 
318; followed 

Adimulam v Prr "Ravuthan, 
Jur 309, 3 Ind Dec (N a) 201, not followed 

Appeal against the decree - of - the 
Additional District Judge, Wardha, dated 
the Ist December 1922, in Oivil 
No 97 of 1922, 

Mr. M. B. Niyoge’ for thé Appellant. 


Mr. M. K. Hardas, for the Respondent ` P 


JUDGMENT.—The case of tMe 
plaintiff who is'& minor ise that the. 
kotha'in suit 15 the ancestral property, 
of his father and uncle. The latter let 
it out to the defendant, at a rental of 


lease „and it expired on 9th April? 1910, 
and the suit was filed on the 20th of April 


'1922 


The Courts below have found that the 
kotha in dispute belonged to the plaint- 
'iffs father and uncle, that-ıt was leased 
to the defefidant, who executed a rent- 
note Exhibit’ P-L in favour of the 
father’ and uncle in 1319 
Fasit, and the defendant had continued 
in possession asa tenant on sufferance 
from 10th April 1919 Thé lower Appel- 
late Court finds that Art. 139 of'the 
Limitation’ Act bars the suit. It has, 
therefore, dismissed the case — . 

It is argued ‘for the plaintiff-appellant 
here that asthe tenancy was for a fixed 
;.petiod, ‘the defendant on the expiration 


N 


poeseasion 

tenant becomes absolute: and complete e, 

* owner Ps Mer pro property [p 
Makdum 


8 M*424, 9 he. 


Appeal, 


.4 annas per mensem There was a written, . 


‘of thé term held’ óver' as ' tenant’ gt A 


sufference, .1.,6., ona who comes iù 
E cx holda- over en wa and: 


a l °, d NO 
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? HARIHAR PRASAD V. RAM DAUR. ; 
‘that time tinder Art. 139° does not 
‘run against the lessor until such ten- 
ancy at sufférance has been determined, 
“That view of the law was laid down 
in, Adimulam v. Pir Ravuthan (1), a 
' case of 1885. But since that date the 
, trend. of authority is to the effect that 
where ‘the ‘tenancy is for a fixed term, 
and the tenant holds over for 12 years 

, after termination of the tenancy (no 
“new tenancy ‘being óreated) the landlord 
` is barred, and the. tenant becomes the 
. absolute and complete owner of the 


property: See Pusa Mglv. Makdum Bakhsh. 


(2), Chandri v. Dazı Bhau (3) and “Bishe- 
shar Nath v; Kundan (4). itis unneóes- 
` ary to "quote further cases The lower 
Appellate Court's view of the law govern- 
ing the case is correct, and the suit has 
Boon rightly dismissed ' 
The result 18 that this appeal fails 
and is disthissed with costs. „Appellant 
- will pay respondent's costs. i 
"K. 8 D. Appeal dasmassed. 


1)8 M 424,9 Ind, Jur, 209; 3 Ind’ Dee ( 8) 


Cas, 586, 31 A 514, 6 A. L J 584, 
, 8) 24 B. 504, 2 Bom: L ,R. 401, 12 Ind Dec. 
(X 8) 867 

: B 75'Ind® Cas 454, 44 A 583, 20 A. LJ. 593; 
(1992) A. L-R. (A) 318. . 


-- 


ALLAHABAD’ HIGH.-COURT. 
Second Orvin APPSAL No. 65 or 1923. 
. - July 14, 1924. | Aes 
- Present:-—Mr. Justice Kanhaiya Lal 
‘and Mr Justice Mukerji. 
HARIHAR PRASAD NDANT—- 
APPELLANT 
| versus 
.' RAM DAUR (Pranvmwwr) AND 
“Musammat PARTAPI—DEFRNDANT-— 
RESPONDENTS. 
Hindu Law — Mwiakshara—Succession —' Bona", 
meaning of—Grandson of father's mater, whether 


dh SM 
kih. ‘sons’ used in the rule ‘of Mitakshara 
‘ab “to -the 'eucceagidn of ‘bandhwa, ie used m.a 
"yiulerio ‘sense and unoludes 6: -krandson [p. 1038, 
odi, 2] ANKE RET: , 
x Adit Nara an Singh v MahabjrPratad Tiwari, 
Fe tod "Cas 251; HBT A Gb at-p- 95; 


ML J 
210, (1921) M, W. N. 153, 19 Ar L, V. 208, 2 P, 
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4 


é va "e 
L T.97; 33 OL J-203: 20 M; L. T: 90; 6 P. 
L J.140, 23 Bom L R. 602; $j 0, WON. 842, 14 
eL W, ?0(P O),followed 1 
A of father's slater Ja 8 
bandhu and as such within the heritable lme. [p. 
1035, dol 1] . n A 
‘Ra a Martand Wakar v Vinayak 
Venkatesh. Kothekar, 25 Ind Oes 390; 4b ŁA. 
, 180 W N U5, 27.M L.J 9033 1L W. | 
831,10 N L R 112, 10 M L 'T 447; (1814) M. 
W N 838, 16 Bom L R 885, 12 A L.J i28) 
20 O L. J. 873, 42 0. 384 (PO), disting- 


washed . "E 

Per Kanhaiya Lal, J—Bandhús. are sa; 
though of a difterent gotra [p 1033, col. d 

A bandhu must, m order tb be heritable,in a 
female line, -fall within the Afthdegree from ‘the 
common male ancestor anti must be so:related to 
the deceased person that they are mutually eapin- 
das of one another. 1035, col. 1] : 

Per Mukern, J:—Whers a bandhu is related to 
the: deceased through his father seven degrees have 
to be counted and not five. It-is-only wher the 
claimant is conneeted with the deceased ae 

coun 


his mother that five degrees have to be 
[p 1038, col.1] |. 

Shibd Sakar v Saraswati, 30-Ind Cas :903, 1$ A." 
L J /8,81.A followed ` 4 

Second a l from a ‘decree of the 
District Judge of Benares, dated. the 
10th November 1922. 

Mr. Harnandan Prasad, for the Ap- 
pellant. | n 

Dr. N. C. Vaish, for: the: Respondent. 


JUDGMENT. 
Kanbáaiyà Lal, J.—The dispute 
in this appeal relates to fixed-rate 


. tenancy belonging to Sumera, who died 


leaving a widow Musammat Partapi. ' 
The plaintiff claims to be the nearest 
heir of Bumera deceased. He denied 
that Musammat Partapi was lawfully. 
married-to Sumera; but the Courts 
below found on that poinPagainst him. 


The fixed-rate tenancy in question 
has been ld by Musammat Paftapi 
to ihar. Prasad, fot a consideration 


of, Rs. “300 on the 4th July 1919, 
out of which only Rs 50 have -been 
found to haves been taken for llegal 
necessity. M 

The main question for consideration 


in this-appeal is whether the plaintiff 
is fhe nearest reveraionary heir . of 
Sumera di , and as'Buch enti 


to impeach the validity of the sale, 
The Court of first instance found against 
him, but the lower ‘Appellate ‘Court ' 
‘held, relying on’ the pedigree proved 
in the. case And on an admission of 


\ 


t 


pb e. 
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"the contesting. defendant himself in a 
previous: suit, that. the*plaintiff was the 
nearest: bandhu or reversionary :heir of 
the deceased and entitled as.such .to 
protect his TeVersionary right 

It appears from the: pedigree ‘that 
the common ancestor of the plaintiff 
and Sumera deceased was Kashi, who 
had.a son, Ohikum alias Hanuman, and 
a daughter Musammat Budhia. Sumer 
was the son of Hanuman The plaintiff 
is ithe son of Gangu, the son of Musam- 
mat Budhia. There is no nearer kins- 
man, agnate or cognate, shown to he 
alive in the family, The rule as to 


the succession of -bandhus, laid downrin - 


-the Mitakshara, (Chapter 1I, section 6, 
paragraph 1) runs.as follows:— 

“Qn :the failure of agnates, the 
cognates are heirs. Oognates are of 
three kinds, related. to 
himself, to his father, er to his mother, 
as is declared by: the following text.— 
* “The sons of. his own father's sister, 
the sons of his own mother's sister, 
and ‘the sons of his maternal uncle, 
must be considered , as his cognate 
kindred, The sons of, his father, pater- 
nal aunt, ‘the sons of his father's mater- 
nal anunt and the .sons.of his father's 
maternal uncle must be deemed his 
father’s‘cognate kindred. The sons of his 
mother's, paternal sunt, the sons of his 
.mother’s maternal aunt; and the sons 
of his mother's maternal uncle must 
be reckoned his. mother's cognate 
kindred.”  ' $11 i 

Here ,by reason of near affinity the 
cognate ‘Kindred. of the: decéased himself 
are his successors in ¢he first m- 
stance; on failure of: them his father's 


cognate kindred, or if there be none, . 


his mother's cognate kindred. e ‘This 
: must be understood.to ‘be the, order of 
succession here endel. 

. The tezrt-above quoted is variously 
attributed to Vri Shatatap or to 
Baudhayana, It. defines and illustrates 
the erent classes of bandhus who 
are capable of inheriting! It was’ not 


cited by the author of the Mitakshara ' 


for the purpose of giving an exhaustive 
< enumeration of the bandhus entitled to 
* inlerit, but only as an authority for 


or illustration of his proposition, that .. 


INDIAN OASES. `, ` 


the person, 


. 
there were three assess of, bandhus, 
namely .atma bandhus or those related 
to the person himself, puri -bandhue 
or . those related through his father, 
and matri .bandhus or those related 
through his mother Mitra Misra,’ the 
author of the Viramitrodaya, -pointe 
out that the maternal uncle is recog- 
nized .as an heir, but he is mot men- 
tioned there, and it would be anoma- 
loug,if'his Sous are included and he 
is not included. Balam , Bhatta, .alady 
commentator: on the Mitakshara, sug- 

ests that .the words "sons" . 1ncludoe* 

aughters, and thht the sisters ‘and ‘their 
sons are not excluded, 

In-Girdhari Lall Roy v. The Government ' 
of Bengal (1) their‘Lordships,of the Privy 
@ouncil accordingly: held ‘that the.enw- 
meration of bandhus in the text sis 
only’ illustrative and not exhaustive; and 
in Buddha Singh v. iLaitu. Singh P and and 
Adit Narayan Singh v. Mahabir 
Tuwan (3) their Lordships ‘declared 
that the word "sons" used ‘there -1s 
used in'a genefic sense and includes a 


. grandson. , 


Manu .declares (IX, 487). that thepin- 
heritance of a deceased sapinda , goes 
to the „nearest. of the sapindas. He 
does not mention bandhus specificalPy. 
But -later writers / have pointed out 
that bandhus are also.samndas, though 
of a different gotra,. The sapinda re- 
lationship. arises accordiag .to' the 
Mitakshara between - people who .are 
connected by particles of one, body; 
but as such a relationship. might exist 
in some remote :degree. in a very wide 
circle, the author of. the Mitakshara ° 


.has ‘discussed the limits within which 


Buch sapında relationship exists in his 

dissertation on marriage, to which: similar 

considerations are applicable. n 
M UE nh 12 M';I A 448, 


1B. 
44:9 Suth P. O. J' 159,9 Bar, P'O 
408, 3. Mad Jur. 386, 1 Ind, 
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"tor, ete.) in common (with him). 


. eLikewise the 


* theirs), 
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@ommepting on the text of Yagnya- 
valkyä: (I, 52-53), requiring that a man 
“should marry a 1 who is not his 
` sapinda, that is within seven and flve. 
from the father and mother 
respectively the author of the Mitakshara 


Bays: 
; She, is called his sapinda who has. 
(particles of) the body (of some. mm 
on- 
-sapinda means not his sapinda, Such 
a one (he should marry) The sapinda 
relationship: arises between two people 
through their. Pring ronie ted by parti- 
cles of one body. us the son stands 
in sapinda relationship to his father, 


"'hecause of particles of his father's 


body ‘having entered (his). In like 
manner (stands the dson in sapinda 
revationship> to his paternal grand- 
father and the rest, because through 
his.father particles of his ( dfather'g) 
body have entered (into his own) Just ' 
so+(is. the son a sapinda relation of) 

his ‘mother, because particles of his 
mother’s body have erftered (into his). 

grandson stands in 
sapinda .relationghip to his maternal 
grandfather and the rest through his 
mother, : So also (is the nephew) a 


: sabinda relation of his maternal aunts 


and uncles and the rest, because parti- 
cles of the same body (the paternal 
grandfather) have entered (into his and 
likewise does he stand in 
(sapında — relationshi ip) .with ‘paternal 
uncles and aunts an the rest So also 
the wife and. the husband (are sapinda 
relations to each other) because they 
"together beget one body (the:son) In 
like manner, brothers wives ,also (are 
sapinda. relations to each other) because 
they. produce one body (the son) with 
those (severally) who have sprung from 
one body. Therefore one oug t to know 
that -wherever the word seca" is 
used, there exists (between the persons 
to whom it is applied) a connection 


' with one body either immediately or by 
. descent." 


« Vignyaneshvara then proceeds to re- 
“fate the theory that the sapinda rela- 
tionfbip with maternal relations rests 
on the cónnéctlon arising from obsequil 


oflerings, the exception as Iesu opima 


[1924 : 
EU ny Taat 6 


impurity bale otherwise ‘explicable; and.” 


referring to the” passage in the .text 
“beyond the fifth and the seventh from 


OASES. 


the mother's side and the father's side.: 
g respectively" he observes: , "m 
: "On the mother's side in the mother' 8 


line, after the fifth, on the father's:side .. 


in the fathers line, after the'seventh 
(ancestor) the nda relationship 
ceases. These Pd) tter words must 
be understdod: and, therefore, the word 
“saminda, which on account of its 
eye import, (connected by. 


in common) particles (of.one . 


mae would apply to all men, is re- 
stricted in its sighification, just as the 
word pankaja which etymologically 
means “growing ‘in. the mud 

therefore would apply to all eis 


growing in the mud, designates the: - 


lotus. only) and the like, and thus the . 


sixth descendant beginning: with ' the 


son and one’s self (counted) asthe ' 


seventh (in each case) are sapinda. Tela- 
tions." 

The sapında relationship thus ceases 
beyond -the fifth. ancestor from the 
mother's side and beyoud mo Beventh 
from the father’s side. lain tiff. : 
is, the fourth in descent Rus € com- 


mon -ancestor, namely the grandfather: - 


of Sumer, and as. the nearest rever- 
sionary heir at the present.tume he 1s: 
entitled to protect his reversionary right: 

The learned Counsel for the appellant ' 
relies on the decision in Ramchandra 
Martand Waikarv Vinayak Venkatesh. 
Kothekar (4) but the general conclusion 
there arrived at after a close examination: 
of the authorities was 


(a) that the sapinda relationship on.. 


which the heritable right of collaterals. 
was fotinded ' ceased ‘the ‘case of 
bhinna gotra  sapwndas Mp the fifth- 
degree from the common ancestor; and 
. (b) that in order to entitle a man to‘ 
succeed to the inheritance of’ another 
he must be so related to the latter that 
E: would be sapindas of each other. 
ut 


54 


) 25 Ind Cas 290, 41 IA | 80. N. 
114,27 M L J.133, 1L W 8321, 10 N. L R.- 
112,16 M L ig and M W N. 835; 16 Boxe 
hU ee ae 


the: common’ ancestor im thai, 5 


‘(in descent? 18 
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present.. Pa wap, Kashi and the’. 
fourth in. degree from . 
* The appeal an 


is onl 

m Adit Narayan Singh v. Mahábir 
Prasad Tiwari (3) the mother's sister's 
grandson was given preference to the, 


. Son of the mother's paternal aunt;: and’: 


the principle there laid down was that 


under the Mitakshara in preferring the - 


nearer to the .more remote ‘class of 
bandhus, reliance was not to be placed 
on, the individual propinquity tr on the 
efficacy of offerings toa deceased 'per-« 
son, but the rule was that a bandhu 


must,.in order to be heritable in a, 
female line, fall within the fifth degree . 


from the common male ancestor and 
must be so related to the deceased 
person that they were mutually sapindas 
of one another, 1. e., where the Mitakshara 
applies persons connected by particles 
of one body. 


Within the agnatic circle, eupindaship 
is always mutual But among cognates 
or bandhus the question of mutuality of 


sapinda relationship is by' no means easy i 


of solution, specially where several 
females intervene, unless the principle of 
religious, benefit, which the Mitakshara 
seeks to exclude, is introduced 
regards the’ grandson ofthe father's 
sister, there would be & common ancestor 
near enough to whom both he and the 
deceabed, or one in the absence of the 
other, may have offered oblations, 
Manu (IX, 186) says:— 

“To three (ancestors) must water be 
given (at “their Se aise for three is 
the funeral cake ordained. the fourth 


oblations); the fifth has no concern 
with them.” . ' 
"——— Raj kumar  Sarvsdhkari, 


ap applying the principle of religious be- 


t as a test of mutuality treats the 


father's sister's grandson.as within the" 


heritable line’ (Sarvadhikari's Hindu 
Lew, 2nd Edition, page 637). Mr. Golap 
Chandra Sircar excludes the principle of 
religious benefit and taking ‘affinity by 


sapindaship according to the Mitak- 
share Law aa niscessATil, mutual includes 


him within the heritable line (Shastri’s: 


Hindu Law 4th Edition, pages 74 and 
2s > qp LE 


INDIAN CASES. : 


.But as” 


for. 


the giver (of these’. 788 justified 


„has no weight. 
Judge finds that nobody has been able: 


. pedi, 


— 30g" 
QURE ld pree 
The- cross-objectiont. 882 re 
extent ‘of the: SE necessity is futile, 
ihe  cross-objection 
must, therefore; fail and’-are dismissed: 1: 
with costs including fees -in- this ome, 
on the. higher scale. . 


Mukerji, dJ: —Thia lapel arises ue 
of a, suit ‘instituted by & person calling | 
himself the ‘next reversioner ‘to "the, 
estate of one Sumer ‘deceased td-obtain +. 
a declaration that transfer of: Sumer’s: 
“property made by his wife' Musammat 

artapi to one Harihar. Prasad was not 


made: for legal necessity ' and’ is not ^ 


binding: to the reversioner for thé time , 


being on the death of Musammat Partapi. 6 
The ‘suit failed im the first instance, 
but it succeeded in the lower: Appellate. r 
Court which found that the sale coh»: 
sideration- was good .ánd supported pre 

le necessity, to the extent of Ra'50.' 
he appeal is by the defendant: adi; 
his contention 15 two-fold (1) the res: 


spondent, who claims as.’a bandhu, has : 
to prove'tħat there was no male - 


failed 
agnate within fourteen degrees ofiBumer . 
living at the. date: of, suit and -the 
second is that under the” 
the respondent 18: not a: band w 8t: all 
The plaintiff- respondent "Ram Daur has. 
filed ia cross-objection urging » that: no. 
legal necessity’ had been established. 

To. take the. last point first, 
pears that on this point both the Courts : 


were of: the same: opinidn:. and: they: t 
: held that the’sum of ‘Rs. 50 having been- 


borrowed originally by Sumer, his wife: 
in paying: it: off ^ This ^ 
point, therefore, is. “decided against the : 
plaintiff- respondent. 7 

The first contention -of the ap diane” 
The learned District ' 


'to even suggest that there is any closer | 
relation than the plaintiff living. Indeed, 
in a former suit instituted’ . ‘by one 
Sheo Nandan, who is shown in the- 
to be found in the plaint, the 
appellant - pointed out the present plaint- 


.the . 


indu;Law : 


trap- | 


ifs father.Gangu as nearer reversioner PE 


than Bheo:Nandan. , Both ','Bheo .Nandan 


and Gangu clüun through females &fd. 
‘it is clear thatif there had been.a male : 


T agnato , of Pume e Gang. Mee 


BH d 
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' | have bepn. pointed out as a nearer 

] Libr ag s Sheo Nandan, - 
' ' Qn ‘point No.2, there canbe no doubt , 


.* OU that the plaintHf-respondent is a ban- 


and is as such entitled.to succeed 
J See if Musammat Partapi should 
now.die. Among the bandhus ressly 
mentioned in the Mitakshara is a father's 
sister's son. ‘It has been held by the. 
| Privy Councilin:the case of Adit Narayan 
* Singh v. Mahabir Prasad Tiwars (3) ‘that 
the word “sona” in the text includes grand- 
sons. Thus by an ress text of the 
e law the plaintiff “Bam Daur isa bandhu 
‘of the deceassed himself and as such 
is entitled sto succeed. On behalf of 
the appellant we -were | ressed with 
“the Privy Council case of Ram Chandra 
Martand Waikar v. Vinayak Venkatesh 
Kothekar (4). . Ib was contended that 
their Lordships af the ‘Privy Council 
“had heldithat a bandhu in order “to 
succeed must be within five degrees of 
the deceased counting both “the eceased 
and the claimant. This contention, 
however, is not sound and the case is 
no authority for any such proposition. 
ere the claimant is related to ‘the 
sod thrücztr hia fatherseven degrees 
shave .to $e counted and not five. Itis 
enly, when the claimant 4s connected 
with the deceased through his’ mother 
that five degrees-have to be counted. 
This held ‘by this Oóurt in ‘the 
. Page gt. Shab Sahai v. Saraswatt (5). 
Tn that case the claimant was ‘8th in 
and, thérefore, loat his suit. 
Tho .method of counting adopted in 
this case is open to objection. ‘The count- 
ing iB ‘to be done from -the common 
ancestor, as was held in the case -of Adit 
Narayan Singh s. Makabir Prasad Tiwari 
f e ‘by their ' Lordships of the Privy 
uncil Applying this test, the ap- 
plicant.is amply within five degrees from 
fhe common ancestor Kashi, and Sumer 
is well within seven degrees of the same 
person. " E : 
. As for .the test of mutuality, it also 
CR ‘For, I have already shownthat 
ee the father of the claimant was 
` king fathers sister's sonto the deceased 
48) 30 Ind, -Oas (903; 13 A T, J. 785; 37. A. 


mets. Sadka Py Mae he Dl E 


"But this does not affect the áppeal 


[1994 , 


HE * 9 
and Sumer is Ram Dawra, pitribandhu, 
being Gangu's maternal uncle's soñ.. 

"Partapi, the transferor, has not, been 
served with notice of the appeal, hav- 
ing been impleaded a» .a respondent. 


hold that the respondent was rightly 
successful. ; 
I would dismiss both the appeal and . 
the eross-objection . 
By the. OCourt.—The appéal and 
the cross-objection fail and are dismiss- 


‘ed with costs including in this | Court 


fees on the higher geale. The name of 
Musammat Partapi-who has not been 
served will be removed from the record. 
K 8. D. 
Appeal and Crosa-objection dismissed. 
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NAGPUR JUDICIAL COMMIS- 
BSIONER'S COURT. 

Oru Ravision No. 302 or 1923." 
June 16, 1924. 
Present:—Mr. Hallifax, A. J. O. 
JODHRAJ MARWARI— APPLIOANT 
Versus 
BIBANLATL —NON-APPLICANT. 

Contract' Act (IX of 1872) s 929—Basl-bond— 
Agreement to tndemmy surety—Forfetture of 
bond—Swit to recover amount, whether com- 
petent. i f 

An; ment, “whethe imphed, 
apala dn pant ae ka a N teu bond 
for the appearance of the ep pal, is void under 
section 28 of the Contract Act and.if the bail as 
forfeited on account of the failure of the prma- 
pal to appear, the surety cannot sue to 1ecover 
the amount. - 

Sunder Singh v Kishen Ohand, 1 P. R ° 1899, ' 
Laxmanial v Mulshankar, 32 B 449, 10 Bom. L 
R. 598, fellpwed. 

Fateh jeg v Sanwal: Singh, LA 751, 1 Ind. 
Deo (N 3, referred to : : 

Applieation fer revision of the order 
of the Small ‘Cause Court, Raipur, dated 
the 8th October 1923, in Small ‘Cause 
Buit/No 404 of 1923. E a 

Mr. P. C. Dutt, for the Applicant. 

Mr. B.' V. Pradhan, for the Non- 
Applicant. 

ORDER.—The plaintiff Jodhraj, who 
applies for revision .of the degree of the < 
Small Cause Court’ dismissing "his. suit 


Doc 


Vot! 83] ; 
BISHNATH SINGH'Y, BABDEO SINGH. 
was surety on: a-‘bond for Ra. 50 execut- 
ed by the defendant - “for this appearance 
in a Criminal: Court. ‘The defendant 
failed to appear ‘and the Magistrate 


called upon the “plaintiff to: show cause’ 


why the -baut should not be: forfeited. 
The plaintiff then spent & great deal of 
time and money in trying to prove that 
the defendant was prevented from ap- 
pearing by a sudden accers of ‘pain in 


the stomach, which was untrte to his’ 
knowledge and could not anyhow have. 
failure to appear. :The- 


ustified the, 

il was forfeited» and Jodhraj sued 
the defendant for the ‘fifty: rupees and 
‘all the money he had spent in- trying 
to avoid paying it. ~~ 

He cannot, of course, recover the 
money he opent in trying to avoid his 
liability by, proving a falsehood, and 
the fact that he claimed it and still 
urges his claim to it, illusrates’ the 


extent to which untruth and, perjury ' 


ibian cà 


iter 
of MORE 5y' ihe. pn spe 
in lieu. of his bond wi 


^ 


'sureties, and 


* there is no surety to be indemnified. 


:gives added 


in& Court of Laware regarded.as quite . 


the normal and ‘proper course for a 
litigant. In renal to the Rs. 50 it also 
seems beyond doubt: that even an express 

ent to indemnify him in_ that 
matter would be void: under section 23 


' of the Contract Act, the object of it 


being of sucha nature that if permitted 
it-would -defeat the provisions of.the 
Oriminal Procedure Code; an: implied 
agreement to that effect would, of course, 


be equally void; 


Sureties on & bail-bond: are "required 
n aS that the fajlure of the-principal 
appear may be at.the peril of others 

es himsqf, and ‘the whole object 


ba that provision is defeated if the tw 


principal and surety are allêwed- to 
relieve the latter of the” peril and 
confine it to the former by an *ar- 
rangement; among themselves. .It is 
true that under section'518 of the @rimin- 
al Procedtre. Code: the principal may in 


most cases be allowed by the Court to" 


deposit a sum of money in lieu of.exe- 
cuting &' bond,'and this: appears to'have 
been urged in some of the published: 
cases on the point;as an.instance of the, 
Jaw.allowing. the indemnifying *of''the 
surety by-the principal. But the per- 
mission. ted under that-section can- 

cels the-demand’ for suréties; the deposit 


tr 


That,:such an agreement is void 
‘under section :23 of. the Contract Act 
-wasr the yiew taken, for reasons stated 
‘at length, by a. Full Bench ofthe Chief 
Court of the Punjab in: Sunder Singh .v.' 
Kishen.Chand (1) and more recently. by 
the Bombay, High Court inuLazmanial. v. , 
Mulshankar (2). Both judgmenis. referr- * 
ed to that ofthe Allahabad High Court 
in -Fateh'Singh v., Sanwal Singh aye 
‘which’ the slight difference of -the 
Tee to the reasoning’as 
he to those of the: present cases. 

he application for revision is rejected e 
and the ‘applicant .must- pay- . the 
costs, in which the: Pleader's feo will be 
fifteen: rupees. ce 


ALLAHABAD. HIGH :COURT:? 
EXxacurion SEOOND' Orvir APPAAL «No. 1476 . 


Present :— üstice Kanhaiya Lal. 
BISHNATH SINGH AND'OTHERS— 
quovis Déc oy er 


BABDEO! BIN GH Diorn-Honpse- 
INDENT. 
aT ef 108 und Land Alison Aet (U, P. det 
0, 8- — 
de ag oce n arise whether 
can ie a -made . 


The power to refer a cago to ‘the’ Collector 
under section 9, sub-section (3) of ‘the Bimdelkhand 
Land! Ahenation Act can be exercised’ 


-whidh * “been 
anoo found io be uneuforecable,-tp:/1086, gel?) 
Hanuman Prasad Naraw Singh `y, Harakk 
Narain, 58 “Ind: Gas. -551; 42 A, 1 U. P.L. R. 
(A) 193, 18 A L. J. 59, , dis 


Second Appeal: No. 367: ‘of 1920, -followed.. 
Second-app therdecres of the 
Judge of the ‘Court of Smail Gauses exar- 
cising the:powersof a Subordinate Jud m 
mM mE the 9th tof: August 1 


D 


a setis s 


v Radha-Mohan Singh, . 


é 


`- e dn'the 20th December 1919. The parties" 


"eds 


.RUPI V, SADASHEO. 


"Lal, forthe Appellants, © | 
2 Mr. 5 Abu Ali, for the Respondent. , 
!'" JUDGMENT.—In a suit’ fled'.on 
‘foot of a ‘mortgage effected by the appel- 
' lants on the 13th May 1909 a prel 


. ‘decree for sale was passéd on the 17t. 


January 1918 which was made absolute 


, are, members” of an agricultural tribe: 
^ When the decree was put under execu- , 


ion, an objection was filed by the judg- 

ment-debtors , under section 16 of the 
Bundelkhand Land Alienation Act (U.,P, 
. Act IL of 1903), saying that the mortgag- 


Abia cubits: 


` Mkh: Büleshwhri Prasad and ‘Anant 


k "ue a TE La ~ 
eer 


Narain (1) does got apply, because tio 
reference undér section 9 was there asked 


* for. On the other hand the decision in Sheo 


' Pragash Singh v. Radha Mohan Singh (A.8. 
No, 1457 of 1920) decidetl on'the 18th July 


1 


rty could not be sold in execu-. 


ed pro 
: tion Ta decree.. The Court upheld that 
‘objection. The decree-holder then asked 
the Gourt to take 
seotion 9 of the said Act, That-prayer 
was acceded’ to by’ ‘the Court of first 
„instance and theorderof that Court was 
upheld: by the lower Appellate Court. | 
. The contention herd is that no reference 
can be made under section 9 sub-section 
8) ofthat Ach after a, decree has been 
, made absolute, But that section contains 
* no ‘such limitation... All that it lays down 


*ig that if a suit is instituted in any ' 


Civil Court on 8 mortgage after, the 
commencement ‘of this Act by a member 
of ar agricultural tribe, the Court shall, 
if it finds that the mortgage is enforce- 
_ able, refer the case to the. ollector.with 
a view to the exercise.of the power 
conferred by sub-sections: (1 and (2) of 
‘section 9.. This power can -be exercised 
at- any ‘stage '*. e., either before a decree 
has been passed or made absolute, because 
tunder, section 16 the decree in such a 
‘case - cannot be enforced'by the sale of 
"the mortgaged property. ‘and must be 
. left .out,of account, as if it had 1n effect 
‘Hever been passed; Solong.as the decree 
or mortgage subsists, the claim to recover 
‘the ‘money or to,enforce the mortgage 
also subsists: and a reference can be 
made tothe Collector who can refuse 
or alter the terms of: the mortgage 850 
gs" ‘to bring into accordance with the Act 
and make it'conform*to the. limitation 
- jfaposed thereby. The dedision in Hanu- 
“man "Prasad: Norain Single v. Harakh 


proceedings under., 


Li 


'1922 supports the’ conclusion that the 
claim can be referred to the Collector, 
‘though: it had nominally matured into a 
‘decree which has béan since found to be 
unenforceable, f ; 

^ The - Appeal, therefore, fails and- is 
'dismissed with costs including fees in 
this Court on the higher scale. x 
] ʻA l dismissed. 
ELE 14$, 1U. P. L. R. (A) 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Orvin APPBAL No. 28 or 1922. 
] July 2,1924. 
^. Present ;—Mr Hallifax, A: J. O.* 
: '' April 29, 1924. - 
' Present:—Mr Kotval, A. J. O, and’ 
; Mr. Prideaux, A. J. O. 
Musammat RUPI—PLAINTIFF—À PPBLLÁNT 
: versus 
| BADASHEO AND OTHERS—DRPENDANTS | 
: : 2 ONDE ANS ‘ 
920), e 5—Absolute 
father can bequeath 


~C P Tenancy Act (I of 1 
occupancy holding—Tenant, w 

An absolute ocoupanoy tenant b . 

ed to bequeath any Tigi in bio holding o 
Brahman, 15 P.L R 
1, approved, 

Ramchandra @ 
ram, 65 Ind Cas 952, (1922) A. I. R. (N) 223, not 
followed ` I" od : 

10, Tek Chand v Tulan 3 Ind. Cas. 52, 5 N. 

103, retard to 05 AN Le 
be éhiofly construe 

Appeal against the decree of the Addi- 
15th November 1921, in Civil Suit No. 8 
‘of 192]. i 

Mr. M. R. Indurkar, for the Respond- 

ents. . 4 Mt 
: ORDER. F5 
appellant Rupi Bai is one of -the 
four widows ‘of one Baji Rao. The 


snterest—8Statutes, interpretation of. 
Anand: Bat v 
Balkruhnmà v. Ramchandra Jai- 
Ragho v Sedoo, 5 Ind. Oas 498, 0 N L R. 6 at 
R 
Statutes Interfering with vested rights have to 
tional District Judge, Nagpur, dated the 
- Mr. K. A. Potey; for the Appellant. , ^- 
Hallifax, A. J. C.—The, plaintiff- 
“defendants are the’ two sons of separated 


e 
"rel, 62) 
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-l «brothers ‘of “Baji and'also his other 
‘widows.’ Rupi Ba? sued for posses- 
sion’ of a quarter of her husband's estate 
» ‘of which she alleged that the first two 
‘defendants had* wrongful posses- 
sion, impleading the other three widows. 
as they refused to sue with her. The 
defendants pleaded that Baji Rao devis- 
ed the whole of'his estate by Will to 
his nephews,‘ the first two ' deteridialto, 
Subject to the payment of Rs. 90 every 
“year to each of the four widows, each of 
them being declared entitled on default 
“in: the payment of her allowance to get 
“possession of her share in the whole pro- 
` perty' Rupi Bai contested this Will but 
“it was held proved and her suit was 
‘dismissed. She now appeals on the sole 
' ground that the: estate included an ab- 
solute occupancy field of 10 7 acres, which 
cannot be devised by Will, and she is, 
' therefore, entitled to her-quarter share.in 
at least that much of the property..' 
“In addition to the 107 acres, of 
‘absolute’ occupancy, ‘land the property 
“consists: of shares in four villages, 50°76 
“acres of malik makbusa: land, 4195 acres 
*'of occupancy, land -and certain ‘houses 
` and moveable property. Rupi Bai is 

filing a second suit based entirely on 
- the Will “for possession of.a quarter of 
. the whole property or payment of Rs, 90 

-`a year. The effect of the success of 
"'this: appeal 'on the chances of success ' 


in that suit is not a matter to be dis- ` 


‘cussed here That there must be some 
‘such effect-has poihted out, but 
- Rupi Bai after consideration has elécted 
.to press the, appeal, and if the view 
taken in Anandi Bai v Haral Brahman 
- (1) is good law her appeal must succeed. 
` In Ramchandra Balkristna v. Ram- 
chandra Jairam (2), decided on *21et 
` "February 1922, I expressed a doubt obiter 
‘as to the soundness of. that ‘ruling of 
Ismay, J. O., in view of” the later ruling 
‘in Ragho v.'Sadoo (8) and the words of. 
section 5’ of the Tenancy Act of 1920. In 
Anandi Bai v. Harlal Brahman (1) the 
Tight of an absolute occupancy tenant 
was treated as '& tenancy with certain 


148 0. P.L.R. L è < z 
65 Ind., Oas. 952; (1923), A.,T. R.-(N.) 222, 
5 Ind, Ces, 438; 6 N. LR. Gat p.10, - 


tho landlord 
estate subject to-the condition that he ee 


. dogs 
special rights added’ to it-by the law,*o 
that’ the ‘holder could not have any right 


beyond the ordinary rights of a tenant, 
that was not given to hn by the Ten- 
ancy ‘Act, and that says nothing about 
a Will. The later view, unded in 

Ragho v. Sadoo (3) and accepted by the . 
Legislature, is that it ‘is a proprietary 

right with certain restrictions’ im 

upon it by. legislation. In that light 


‘the holder would have all the rights of 


& proprietor except those that were taken 
from him by the Tenancy Act, and the,. 
right to dispose of his' property ‘by Will 
is not so taken from him. Accordingly 
under section 9 of the O.P. Courts Act 
I refer for the decision of.a Bench the 
question whether it is a correct state- 
ment of the law to say, as is said in , 
“Anand: Bai v. Harlal Brahman (1), that 
an absolute occupancy tenant is not em- 
powered to bequeath any right in his 
holding = mE 


A Bench consisting of Messts, Kotval 
and Prideaux, A’ J. Os delivered the 
following : i ` 

OPINION.—The question referæd 
for our decision is whethey it is a 
correct statement of law tosay, as is said i 
Anandi Bai'v, Harlal Brahman (1) that 
an absolute occupancy tenant is’ not em- 


f powered to ` bequeath any right to his, 


ordine: ` ie eS 
In t case Sir Stanlay Ismay, J.‘0., ^ 
held that section 38,” sub-section’ 1yr ` 
of the Tenancy Act IX of 18883 di 
not permit.an absolute ‘occupancy tenant 
to Will away his holding. That Judge 
held that the ora “transferable” of the. 
sub-section did not in ordinary parlance 
‘include a power of devise, In Ragho v. 
Sadoo (3) at page 10* the learned Judge ' 
who desided that case writes:—. | — . 
"It thus follows that’ go -far'as the 
origin of, his right is concerned; an 
absolute occupancy tenant is ina posi- 
tion to claim perfect independence “of 
his landlord, nay more, he can say to 
that he holds his "own 
respects his (the teriant's) right as créag- 
ed along with his own right, by" the 
, Page of 6 N. L. RABI] T 


D 
td (ON 


. 
' — RUPI v. BADABHEO, 


same. paramount authority, , namely, the 


‘Crown, in whom all, rights in land. 


then..resided ‘and who had absolute 


' - power to distribite and regulate them 


in &ny manner thought, expedient in the 


‘best interest of the.country. Although 
. tben the Tenancy Act incorporates an 


. absolute occupancy tenant within its 


sphere of .operation,and classes him as 
p tenant,along: with tenants.properly so- 


called, yet in its essence his right is. 


something qüite apart from the rights 
of tenants proper. Mere. inclusion in 
the: Act does not subject him ‘to, thè 
disabilities of tenants apart from what 
the Act.. specially provides for .. Thus 
jhe is freed from all the disabilities or- 
dinarily attaching to a tenant-right 
under the Act " 

«The Tenancy Act XI-of 1898, section 
41.(1) stated ‘that the right of an abso- 
lute; occu ey holdin 
j on bia death devolve as’ if it 
were land and shall he transfer able 
‘subject to the conditions contained in 
‘the section. THe power to devise is not 


.one of them.‘ Section 5 of the present 


Tenancy Act of 1920 states — , 

“THe 1nterest ‘of an absolute occupancy 
"tenant if His holding, shall on his 
fieath pass by inheritance or survivor- 
ship. in accordance with ' His personal 


wW. A : 
And section: 6 (1) states that he may 
transfer any right in bis holding to à co- 
tenant or to any person who, if 
‘survived the tenant without nearer heirs, 
would inherit his right. ‘So it ‘seems 
that it‘was possible for: Baji-Rao to 
alienste in favour of his nephews, for 
in: the event of thé death of the widows 
or their re-mazriage they would inherit. 
But this Act also gives. no express 
‘authority for an absolute occupancy 
tenant io. leave: his ee bya Will. 
Béfore ùs Tekchand v. Tulai (4)is quote 
a case that lays down thatthe right o 


,&n absolute occupancy tenant is a tenant 


ïi t a proprietary right. ` ~ 
PE "Beth Gangabishan* v. 


At e. 42 of 
Balnddeund (5) Bir Henry, Drake-Brock- 
man terestin 


gives ‘an inte g history’, of thé 

fhsdlute. occupancy tenancy. He shows 

^«) 3 Ind Gad 82, 5 N. LR. 102... 
(RN. D. Be 40 at p. 43. o 


„of occupancy right based solely u 


tenant in his holding’ 


‘if he. 


that originally when the subject of olen; 

pancy rights was under discussion, the ' 
elights of ‘absolute’ occupancy. tenants 
were considered to “be beyond dispute. 
They were occupancy-tenants with cer 


tain special privileges, and. that for <. 


the purposes of the settlements’ in 
1885 it was determined that any record 
n pos- 
session for twelve years should. e made 
subject ta any future alteration in the 
law, but that cultivators who could show 
special circumstances should be secured 
agains any change in their position. 
That security was enforced by making all- 
proprietors at settlement agree to respect 
all occupancy tenancies declared to be.ab- 
solute and supplementry clauses were ad- 
ded to the wajib-ul-arz, the, 6th clause 
running’ “That the said ravyate shall 
have the power to transfer by sale, gift 
or Will their occupancy right, , with àll 
its privileges on payment to us of 
a sum equal to one year's rent for such 
land; provided that in every such case, 
the tenure shall’ be offered for sale in 
‘the first instance to us, at a sum amount- 
ing to five years’ rent of such land, 
plus the full value Without interest of 
all permanent improvement effected solely 
by. the ratyat since the fixation of the rent, 
and shall not be sold.to any otHer person 
unless we shall for the space of one 
month refuse or neglect to complete the , 
purchase.” - : i 
Thus it seems fairly -clear that at the 
first Settlement it was contemplated to , 
allow absolute occupancy tenant to devise 
these holdings, the power, however, being 
fettered. by, certain restriftions and. we 
think there is force in the opinion of 
the learned Judge who decided the &bove 
case, that the Legislature intended when . 
enacting ‘and re-enacting section 38 of 
the Teéhanoy Act, 1883, to cut down not 
the landlords bet the absolute occupancy 
tenant's rights which ‘would inclide the ' 
right to devise. Section 38 of thé Act 
of 1883 says nothing about the absolute 
occupancy tenant's power to devise,. and 
sub-clause 7 of the section runs: “Any 
transfer made in éontravention of the 
section shall be void against the land- 
lord,” an amendment: effécted bý sec- 
tion 9 of Act XVII of 1889, - There is, an 
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interesting history “of this sani, given | ha a wie wih. fn her other 
by the Hon'ble "Mz .Dybr in..Qouncil guit she’ dèn "given a decree for 
when the “Act óf 1990 waa ‘being ' con-° ,maintenag „and the amount payable to 
sidered :, see: page , 336 of, the O., P.: "her is mi e a charge. on ‘the’ whole, '- 
Gazette of Decêmber 1919. Tt is argued estate. of - Baji - Raojn. Aio hánds of, his. 
for the respondent: that, unless the power “nephews. - wt 
to devise -has -been , ressly taken away /, It is obyious that she annot both. 
it remains; buf we t -that there is, : inherit, , the: estate: and. have a chargé 
no force.in the, argument., Statutes dn» ;,for maintenance on it. The -decree... 
terfering with vested rights -have;,.to.be,,;.@iving her maintenance and making it» 
strictly construed, .but.we think- it ig clear ., a charge on the whole estate, eyen “the” 
from .the' successive-. Tenancy Aet that, portion legally devised to others, is a 
the’ Legislature did not.intend to con-. Mesin that she cannot inherit an of 
tinue the onein  power-,:f,.. devise, ' Indeed'~it goes ‘beyond the Wi 

and that the absolute occupaney « ‘tenant . other respects, as the Will directed that en 
has now lost that right. The.case re ned if her maintenance -allowanée,-were not > 
as Ragho .v. Sadoo (8) does not. d paid. she was.to be given possession’ only» <" 
the question of the power ‘of devices T of. a fouranna share in one of the four - 
will appear from th 

of that „case that:in :the absence -of. a. -eight-anna ghare’ in addition* to a greft- 
specific ' provision allowing devise the :deal.of malike., makbusa and tenancy ~ 
tenant, is..like other, tenants: incapable land and 'sôme , houses. She-has finally - 
of devising and . that, wherever, he .is .elected.to- keep. “her decree and abandon 
ffeed from disabilities „of tenants he is. „this appeal. - It will be dismissed- ab- | 
60 freed expressly, Under the old Act . ‘cordingly and the appellant must pay. - 
of ,1859,. the -power to,,devise was. sub- all the costs in both Courts. - ; 
ject to. ‘restrictions and if. it were held EK-8-.D. ' iy 
‘now, to exist it would be held free.from , . 
those restrictions. which.., WO” do not. 
think is contemplated., - 

The result ig..that we ‘hold: that: “the .. 

: statement of the+law.in Anandi-Bai-v. 
E “Brahman (1) - #hat.- an. absolute . 


"UNE TES 


a hap esum 


“NAGPUR JUDICIAL commis.” 
S “—SIONER’S COURT. - 

-1 SgooND “OIvIL Apprats Nos*207-B AND. vs 
' 208: B, or, 19233.  ' 


June 24; 1924. . N PD 
occupancy ;.tanant “is; hot em wered -. to:- “Presenti Mr, -Kinkhede; “AITO Be 
bequeath any right in-his holding is cor;; NITHAD- Prarie Arent IN BOTH ! 
rect. P jg TS J : : versus = 

p the record ‘he returned. PO mad :BADABHEO: anD ANOTHER—DAEBNDANTE ^ 
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E ^ LO “1923. "s E 
Halifax, A Jv O.— he. 4 


e remarks on page 114 .villages:in each of-which-Baji-Rao had an ' 


| Appeal: diemissede ; 5° n 


opinion - M HAN: LAL AN —D D 
of ethe Bench-\is .in. favour’ of -the ., S aid repr el um 


appellant, to the effect that a dbdolute 


n : 01923 “ii 
cy holding cannot :b&.dévised ` Cosharers—Lease »bj ‘one co-owner, operator òf 
by Will but the result “Gf the other. “Sat for epi ejeotment of -imeapasser—Plarninf, v 


prove —M 
` In a suit'by one ny owl E 'jeotmeht of ‘a 


Ms filed by the appejlant has nullified 
the pflegt of this appeal. ; The possibility : 


' —RB8PONDBNTS IN APPHAT: NO. 208-B - 


' trespasser fro remíisas thi E d 
of this was indicated 1 in ‘the order, refer: .. aceite ter at „to iplc ee 


ring „the. case, for the opinion; of .& 


wv. 
Bench., „Heg. qyeent, claim is.;for;;g .iheSut The, mere 










ow that he ' at 7 
unreatrioted . er M ues hum on the aie of 
he had Sach author + z 


quarter ‘ane in an absolute goqupancy Sume toms Pith, of timo. in the, pas as mot, , 

holding. pfn}0°2. acrea,. which -is,aclaim vith that‘iothorty‘at "tha date of the smt, as to tote 

as an Peis ead quarter share -in the whole: be'alone entitled to call upon the’ defen 

estats | ii’ Pap for his. widows Dept cp neum premises, 1 in fps ot ERE A ; 
ren Wa psed HiS tentioh toth Pathak A CER 


? i lease of the entire premises, 
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VITHAL V. SADASHROÉ : : A 
"lease by ons of two co-o , Can ^o suits were instituted on n Uth Sibieiier: 


od on thp lessor's half intereet'hnd is irri 


M ngambi the other co-owner. “Tp "1044, < col 1) 


“Appeal against the decree of the Ad- 
ditional District Judge, . Yeotmal,,,in 
Civil Appeal ,No.,33 of 1922 dated" the 


. Mr. M. R, Bobde, for the Appellant. 
Mr. E R. Pendharkar, for the Respond- 
ente. i pre 


JJUDGMENT.—This judgment will 
govern both the above appeals. Becond 
e Appeal No.: 207-B o0f 1923 arises out of, 
Suit No. 198 of 1920, .which relates to 
field. Survey No... 58, ‘and the southern’ 
half share ot field Survey No. 85 of Mauza 
Mandar Jahagir. Thesewereléased out-by 

laintiff, Vithal, to defehdant, Sadasheo, 

an for the- “year 1919-1920 for a 
kta of Ha. 36 under KU, dated 
14th April 1919 which though taken in 


31st January 1923: 


` his name alone, was for the benefit - of 


his oa arated co sharer Yeshwant Sada-. 
` gheo 


Second Appeal: No. 208-B of 1923 re-, 
lates to portions of fields Survey Nos. 38 


fefidant, Mohanlal by. plaintift for. one 
year 1919,20 on a makta of Rs : 63,728 


kin, 


1920, The ledage in each case disputéd ' 
plaintiffs exclusive right- to’ eject’, 
on the ground. ‘that’: he’ held, 


under two lessees, 1. €., ‘plaintiff and: de-*. 


fendant "No. 2 and hot under plaintiff .- 


“alone and-that plaintiff - alone cotild--not- 
sue. The Court made -Yeshwant Sada- 
Sheó.& co-defendant in each ofthe two”, 
suits and- thus made the. two suits main-. 
tainable; but in spite of thisthe, plea of 
thé non-maintainability of the ‘suit: was, 
pressed and it prevailed in’ both ‘the - 


suits. - The defendant No, 1 in each, 
case further urged’ that he had’ “taken ` ES 
fresh lease of 6 land in ‘suit "for the'' 


ear 1920-21 ‘irom’ defendant No. Zand: 
i paid‘ up the ‘arrears of lease money, 
to him and that he ‘was not, theréfüre, 
liable. for ejectment or for the’ lease? 
money to plaiítift. The plaintiff main- 


- 


tained that he alone was the manager, po 


and had the ‘right to lease’ ‘out the 
a and also to collèct ‘the ledse money’ 

from the tenants ‘and that 'defendant- 
No. 2 had no get to grant any lease 
which cóuld bind' him. Plaintiff's suit . 


** and 55ofthesame mouza leased to de- was, however, ’ dismissed on‘ the ground ` 


that-he alone- could not maintain eject- 
ment., He, therefore, preferred appeals’ 


‘per kabuliyat dated 19th May. 41919 which “tot ‘the Court: of, the ‘Additional District. 


* Btands in the name of "plaintiff and “his -- 
.co-sharer Yeshwant heo 
The defendant No.. Lin Suit No. 198 of 
1920 sb also the defendànt No.1 in the 
other Suit No. 20L of,1920 had a d to 
-vacate the, lands respeotively. eld by 
. them without the necessity ‘of anotice to 
- vacate at the end of tlie year. None- of, 
them, however, vacated the land held b 
them. Plaintiff sent a notice,to: beli by 
ant Mohanlal through post on 21st -De-, 
cember 1919, but the latter continued, 
“to cultivate the land this will and 
in spite of his deman T during, the year’ - 
1920-21; hance plaintiff brought this suit 
Uto o eject’ him ,and also to recover. ore 
8 makta "with + interest from him, 
go"was hot'/gerved with, a similar . 


E ES "he Jeohtinued to . ‘cultivate “the 


oe ginant obtainin 


` land- for “the year ME l; presumably 
eri : plaintiff 's consent 

. Plaintiff kas, ' therefore; bued 

Bx so for ejectment and ‘for’ Se 
aa yee makta vith- aurea: Bo theso 


"Ridge, ‘Amraoti,. and the lüttér "Court 
émanded the cases for fresh décisions 

pes nih mefiti-gfter holding that plait 

wes entifled-;tp | partial ejeotment E 

any case unlegs'the- lease Granted by the 

detaidant NG. 2 to defen: 1 be 

held, for any- TeaBon, to, be. „binding“ on 


him. 
there were: miscellan. gneous séeond appeals _ 
in, Both’ thé “cases. : Kotval, Additional: ^ 
Judicial’ Cpmmissionėt, "upheld, : ' ethe 
order -of , remand a8 correct | as ‘the, 
‘Slowing extract froh his- jud rnent will 
OW: use. TI be 
."Bofar as I ubdergtánd the lor PR 
te Court -gives no flnding-on" thé 
ct. of this cage. All that‘it‘does is to 
E “hat” thé “diemisséll . bf ihe suit 
the First Court on the mere ground 
&t/ defendant No. 2 ‘does: not desiré tô , 
eject! the tenants ia wrong andzthàt the " 
suits Ed a aaa ga tor pama leet: eject; 
ment "Sadashéo, 
tenet LOB serene, er reris eiecti. 
A 


s 9 t 


| Agbihst this Corder of remand- | 


z 


i Doa Ud e 
. t WA UM LIRE T: u n e 


TE Parthus ELE ge Pe LEA EC 
DI vt ' AR COREL ES 
Nolam 00 * INDIAN OASES: Se 
, oVETHAL 9. SADASHEO. || vet hog Mts ou Ne à 
ment if. they-are trespassers. Whether plaintiff, could -aséerb, his- sight, to joint 
they are trespassers fiable to be wholly’ ion in ‘respect’ of only ‘hig half 
ejected at 'the' plaintiff's instance ore interést in the joint property and could 
tenant on sufferance liable to bé partially, not” claim to eject the tenants from tho 
ejected is left open for detèrmination by: entire: preinises, ^ The -Additional Dis- 
the Trial, Court after taking- further, trict Judge also held ‘that ‘defendant 
plegs and deciding the issues thereon." aS 2 Ming entitled to tell oe rents 
ted a: ae pee m ‘the tenants and- give them a 
gi no SPpeals were accordingly dismiss- dischargë from further lidbility for the 
ak tie Acai, acd z : same. The plaintiffs claim for the rental 
After this each of the cases was tried arrears was, therefore, dismissed in each” 
on the merits by the Munsif, whodismiss- case. He has, therefore, come up ‘in 
ed’ it on:the. ground” that defendant’ .second appeal, and presses for a decree 


No. 2 wàs;the sole “manager and -he had. for ejectmént of defendant No, I from: e 


the Tepi authority to "maka"and unmake thé entire premises and for rental arrears, 
téngnt&, and that he ‘was-Tight in accept- The defendants Nos."l and‘2, in their 
ing rent, {from defendant ' No. 1. -turü, have'filed cross-objectiong and’ they, 


Against these “dismissals; the plaintiff urge forthe dismissal of the ‘claims. in ' 


appealed to,.the . Additional: District theireiitirety, |, "S 

Judge, Amraati, He set aside the'dis-  . In viewof the findings of fact arrived 
missals and granted to the’ plaintiff a at by the lower Appellate Ooürt, I think, 
decree for.joint possession of the fields it is not opèn to the plaihtiff-appellant to 


covered by. each suit’ to the extent of. "urge that st the date of the suit the dé” - 


hts half share therein. He held that fendant "No. L was a pure’ ‘trespasser 


plaintiff had tacit authority from de: ° liable’ to ejectment at his instance? Atc - 
fendant No 2 to lease out the joint cording to the very terms of the lease . 


fields in 1919-1920, and: that as defend- dated ‘14th April 1919 in one case and 
ant No. 2:admitted that the kabuliyais ' dated 19th May 1919 in, the’ other < 

taken from defendant No. 1 inthe two the lease was to determine- by efflux of, 
eases were taken'-at his instance, the timè on, the, 31st March 1920.” The: 
mere fact that the kabuliyat taken from relationship of landlord and’ ‘tenants 
Badasheo was written in, the -name of_. created for this 'specifio' term ‘of ohe 
plaintiff alone and, not ‘of both plaintiff, year (1919-20) was'td come to an end, 


“and defendant No. 2,a3 in the'case of ipso facto, arid the defendant was, tó.. be 


Mohanlal's kabultyat, made nodifferencs no longer under, ány obligation to eulti- - 
vate the land, on ‘behalf of either" the' .- 


and that no importànesoould be atta + 
to the accidental omission of ‘defendant —plaintiffor' défendant, No: 2. Moreover, it 
No, 3's name froh it. It’ was further is not cleatly‘ stated’ in: the, kabultyat 
found that jn’ view of the’defendant -that defendant NG; 1, had, ‘undertaken 
No. 2's, attitude and’ of his election not. to'retürà the land to plaintiff aléne,’ or 


. to eject the, tenant, plaintiff could: not  that'be had made any‘ special contract . 


claim to éjeet the defendants lessee from’ with plaintiff to the exclusion of defend- 
the whole of the land compnized ‘xn. ant-No. 2 against ‘taking a fresh! lease 
each suit particularly as he could not be” from any ohe of them or’ without con~, 


-considered as a trespasser, upon the sylting the:other, Under such ‘citom 


land. The deféndañt | 


“Ps ‘acceptarice. giancêd the original letting of the land 
o 


of rental arréard from, as also hid act of) to- défehdant'No. 1, even if’ it’ be by ` 
leasing out of the,figlds to, the défend; , ES f alone,rhust;be deeméd to have: ' 


ant No. l,.in'é&dh base, for thé yeàr,- opi “as Xd "istinct 'demiBe ‘for’ one! 
1920-91 “before” the date of the Bling. year nly byedcli of his own part, ‘and’ 
of the present ‘suits by plaintiff, “wasi a oroas coh Armation of each for the part! 
treated by. him as a clear révocation of ‘the’ other, | without 'afy' 'estoppdl, 
of plaintiff's authority tb ast. on His be-, sd. that, the joint demise-of the whale’ 
half. .In view of such. an ' attitude pn' of the premiŝes'- may ‘affect the whole 


defendant No, -2's part dt was held that» -sof -the ~ iutterest - püssing- from! each: 
$ , AT AT me. EUR S n ` d eR Te i ' = obe y 
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lessor. : Thig, however, left each: of: the 
^ Joint lesaors the ` option of giving .a 
iresh'lease, or of giving due notice to 


quit, and also if he chose, to 
Several share in ;êjectment, 


recover his 
and to put 


an end.to the tenancy as to the whole 
Bo that the ejectment may be maintain- 
‘ed, although the notice to quit may be 
: given by one of the lessors only. . The 


plaintiff communicated his intention : 


eae turn the defendant Saddsheo out, 


him witha notice, 


and peed v 


ak d ohanlal by filing the suit; and 
e ordinarily this could, have operated to 


put ‘an end to the tenancy 


not only as 


regards the tenancy of his share but 
also as regards defendant No. 2'sshare, 
* But in view of the attitude manifested 


by defendant No. 8, in, his turn, 


turn, in hig 


gonduet pu to the institution of the 


suits, as 


ound by the lower Appellate 


Court, I think that the tacit authority, 
which, according to the Additional Dis- 
trict Judge, had vested in plaintiff to 


pra a lease in respect of the year 1919-- 


on behalf of defendant No.2 and 


of temp on must be dedm 


ed to have. 


both ressly and impliedly, 
uum by defêndant No.2, so far as 


-his interest was concerned, 


long prior 


do the suit. Each had anue, revoked 


the authority of the o 


his ,behalf in the matter “of. nting ; 


a fresh lease of, or of, ajectin 
from, the entire premises. 


or proving that the said authority was. 


to act on 


fae Dander 


baisting unrestricted in every y 
dowi tot s, date of the suit was On the 


plaintiff, But he has failed 


to discharge 


it. The mere. fact, therefore, that he 
had such an authority at some point of 


time in the past, is not sufficient to show . 
, that he continued, to be clothed with, 


that authority at the date 
(14th. September 1920) as 
entitled to call upon the 


of the suit 
to be alone 
defendant 


No. 1.to, vacate the entire premises, in 
* spite of the fact that his other co-owner 


(defendant No. aed clearly | manifested . 
e contrary by granting 


his intention to 


him a fresh lease of the entire premises. 


w 


EPS ct og 


ta d 


ote. x 
Daryao Shah v, Tran Shah (1)-may, very 
‘fittingly; have applied to this case, but 


e for the Tess and mutual revocation , 


of each other's authority, See Ramji 

Patel Kunbiv. Syed NureMohammed (2), 

. Under these circumstances, I, do not . 
i there is any room for inter- 


‘ference with the decree passed for joint : 
“possession to the extent of “plaintiff's 


half share and for substituting in ita’ , 
place a decree for complete ejectment 
as desired-by the plaintiff-appellant, or 


. for complete dismissal of the claim as 
‘desired by the  defendante-respond- 


ents., The cross-objections : also are 
equally unsustainable as the appeals, 


.&nd for precisely the very same reasons, 
‘The’ appeals and the an cer DUM 


so far as they relate to the lands invol 

in each:suit, therefore, fail The claim . 
for rental arrears has been rightly: 
dismissed for the reasons given by the ~ 
lower Appellate Court. ~: 

The result is that ‘the appeals 
and the oross-objections. are disinias-- : 
ed with costs, Costs in: the:.Courts. 
Pelem will be .paid as already ' order- - 
e D 


G. R. D. i" Appeal: dismissed; 
E EH Croes-objections -dismissed. n 
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GANE R4 Xon vA de ae 
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Orvit APPBAL No. 141 oF 1921,” : 
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, Present; ——Mr. Justice’ Ramesam and 

* Mr. Justice Jackson, 
T. 8. SIVARAMA AIYAR AND OTHERS |, 

` —PrarwrimES -APPRLLANTE E, 


ES 8. GOPALAKRISHNA' OHETTIAR 
AND OTHARS— LEGAL REPRBSBNTATIVR OF’ 
‘Daranpant No. ] AND DmrENDANT No. 2, 


** The fresh lease, however, could operate Meg == NDENTS. : 

osly. cane leasor’s . half, interest 
yoidable as against the , plain 

5. "principle underlying, the. (RP; 


ers and .B 4 
rH ma ru dd os 
ect —Wll-- Beqüebt (in favour: of unborn'son òf , 

eure nnd. death ee ee: Pening, S 
Aud ve m 2.7 ja 


vam 


bed 0f— Construction ill — Béqueet, hether 
E xu d ! x 


saha e 


to! 


Ife male was born to ot Sige au t. waa to 
inherit the real 


.son-m-law of the te r 

as the heir of his d 
Held, (1) that'after “the death of- the; testator's 

Cii ine daughter took an estate fór. Ido, [p 1046, 


(2 e T] wan mo intestaoy of tho remainder; 
, bior col 1] > 
) that the word “inherit” used in ‘the Will 
a not adirat thet the ‘daughter's sons Pe 
tended to suocceed.aa. on-an 
"EI 


daughter's death ; elt col*8 ool P E 
Ci that sons were, intended to 
"be devisees under the “Will and to take a can- 


er after the birth of the daughter's 
first son, subject to its diminution as the number 
of daughter's sona was | augmented’ S qd 
births , A 1049, ool: 1] 

ati Bàrsianya Y. 
mi ee 641; 380 468; 150 


iss. oth Be R 375 (1911) 2M. P 995; 38 
LA 54 o) B armanya v Kaheharan 
Bingh, E i 9 O W. N 749 


631; 281 A. 139 

* 88a P OJ 9$(P- 
8 A0; 123, 49 LJ 
uc 


that it declares what: ‘the law always iur rei it 
is tertáinly intended to be retrospective. I» 1048,. 


md 
mi Ayyar v;, n Eal mal, In 
Can 123 400. TU pr ir 2 a Amma, WM 


Shanmuga Devar v Peed “53 Ind. 
em bo S muga Den M Qus s 


aan section 2 
ice wa = and”: 


Transfers 
wa “tinned 4o. aluda all cages 
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of vesting afte, .the Act, though thë- testator died? 
before the Act [p 1049, col. 


© Shanmuga Devar v- ‘Sha nmuga Dever, 53 Ind, 


: Cas 202, to, 


referred 
The,Madras Hindu Transfere and Bequests Act 


. applies to!all Wills made after it and to all Wills 
` aera before ıt, when: the testators die after it, 


Plo he talata dins batoro tho Act — 


ofthe preceding estata 
o applies [p 1049, ol 3, p 1050, col 1] 
E e vesting w afier thé Act tho Act will 
apply even though the legatee died before the 
, termination of the preceding estate [p 1050, ool Ir 
(c).If the, Pyeating | is devas the Act, still the 
Act: will, 
after termina 
18 before, the Act, the. 


devisee Lives until r the Act, but may not i 


does not live untal. the termination of the $ 


Sl eratianilt tho vested estate to his heirs tl 
e devisee does notlive upto. the. termination of 


dile at ths pasang of the Act so as to givé an 
opportunity the Aot to operate upon his cor- 
a 


and vaid: e the Act does ‘not apply. [p. 1050, 
co 

Penriangagi an Ammal v* Ratna Velu Mudahar, 76 
-Ind Cas 1045, 5 LW 


35 Ind Chs. 150, 40 M. PES 
S Se OM Dd, Qe 15 WO 189, 
Muthunwami Ayyar v Kal ani Am: 38 Ind. 
A a 323, 40 M. 818, 21M. T. 93, '5 W. 334,0 
referred to 


‘All that the Aot does is, that 16 validates certain 
dispoaltions which, but for it, would be vol But But 
one has to stop 1t a spleen when the applica- 

t is not mere validation of a dis- 
position but involves the transmission by inherit- 
ance of the interest which: never existed upto the 
time of the suaceaglon [p 1050; € ool 2] , 

—"D w a word of 
mbek, 
: POM. in th af the Madras 
6 Tangané 
VI annm ers and Bequesta Act to give it such: 
, comprehensive character as to make -it applicable 
be vem disposition ina Will executed re it 

Appeal against the decree of the Courtz, ` 
. of , the Second Additional Subordi- 
nate Judge, Tanjore, in, O. 8. No. 68 
of 1919, (O. S. No. 84 of 1919, Sub- Court, 


' Kumbakonam). 4 

Mr. S: Varadachariar, for the Appellants,” 
Messrs. A. Krishnaswami Iyer, M. S, 

Venkatarama Iyer ‘and T. Tyagaraja 

Iyer, for the Respondents. .. , see 
1 -` dUDGMENT.- - 
Ramesam,.J.—This appeal ariga 

Qui. MEC - guit .— for- = ~ possession, - 


wet 


ig estate nor,even upto beyond dia s 


18pos1ti 
E and includes distribution. , 


void estate and. convertit to ‘a vested, f 


^. 


. Yos 


!h8 "bleíntiffs cl ing id: “be "entit éd, 
hiter tho death of o a Vémbu Amm pnr ; 
“to the, suit properti of which: ‘a lease. 
for seven years had" been granted: by 
“her to the orginal sole defendant on 
‘19th ‘June 1918. The léesee pleaded 
that, under the Will of the last male 
owner. ‘Ouppuswami Vembu’ 
"Ammal's ‘husband, Mr. ae V. Gopala- 
Aiyar is entitled to the ' proper- 
after her death, and not the 
E He also.contended “that the 
was binding on the remainder- 
“man. - One of the iasties’ originally fram- 
‘ed was “ Whether thé suit i8 “bad for 
the non-joinder, of T. V. Gopslasami 
Aiyür are PE A to dt. Thé ca&e was 


. ti 


Eus down. toy re guinent on 
issue and on Be Ban aient op 
bu V Gapalasw ami Iyer was ‘added, as 


nd "defendant in the suit: * The Sub- 


te pers found on the 6th issue 
E Ten Vembu, Ammal was 
ot her Yom petanoy to t. 
On: dein ‘Lith and 12th‘ issues, "Jis found 


that the second defendant (and not the 
plaintiffs) was entitled to the, vested 
‘remainder in the suit properties after 
Yembu Ammat's death. He accordingly 
. dibmissed the suit. The first defondent 
fe ‘an appeal against the finding on 

bê. 6th issue. but we are informed 
‘thet’ he has since become an insolveht 
and his’ appeal hás not been prosecut- 
ed. The ‘present appeal his’ been ` pre- 
{ferred “by. the ' plaintiffs and -iù, this 
‘appeal, neither party questions the 
‘correctness of the , finding on the 6th 
issue 

The, following pedigree shows the. re- 
"TRAE of the ‘Parties.— | te 





ET is 


i Widow died 1903 ^ f. i 





Oopalasam! Alyar, 
defendant No» 
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‘The last male owner of the suit pro. 
‘perties was Gupfuswami Aiyar. He 
died in’ September. 1877 ‘leaving - - his 
daughter .Vembu Ammal. His last Will; 
--about the genuinenef& of.which there: 
question—is dated. 24th July 
1876. He was'a Pleader of.the Tanjore , 
District Court. The Willis in English, 
His widow died in 1903 ae the daughter 
in 1918. ° Peet 
-Two questions ' arise “in appeal; D 
What is the proper: construction of. 
Will? (2).1f the" construction is, as son 
tended by the.:respondent,. is: the :dis- 
"position. validated: ‘by Madras Act- of^ 
1914? The Will (Exhibit A) provides 
that- the lands:should be managed by- 
-his brother. and half the income: should 
be enjoyed: by.him, in His own: right. 
‘He gaye also one house -to hi&:brother 
Another. “house vand the other ‘half sof 
his lands were given “to :the-wife and 
‘daughter with the right of survivorship : 
to each other, i, e., wife and daughtef. 
Lower down he provides. “If, my 
daughter does- not beget. male issue in 
her lifetime half- the, land: and the- 
House given: to my wife and daughter 
by this Will shall: after their lives, go 
to my brother and his male heirs.. If-a 
male 1s ‘born: to-my daughter, . it will 
-inherit -thé real: property given. to. ny 
wife and daughter" . , 
>The Will provides for an estate. “dur. 
ing- the joint ` lives of the wife. and 
daughter, to. be taken. by, them as 
tenante-in-common with a remainder in 
favour. of each- for ‘her after the 
death’ of.'the- other. In ‘thé events that 
happened, after'the death, of the widow 
in 1903, the daughter took: the, estate ' 
and it 
tha itewas an estate for-her life. The 
uestiqn :is.—Did the Will dispose of 
e remainder afterthe daughter's life 
atte? "If so~what.is the ‘effect of the 
disposition ? . The respondent's conten- 
tionis that the Will gave a'contingent 


n 


is“ conceded by’ both parties ' 


remainder to.the daughters sons—the . 


contingency being, the coming into 
-existence -of the. daughter's son. , He: 
accordingly &rgues' that, when. a son 
was born in 1881, the contingent re- 
mainder was converted into a vested’ 
 Temainder ` whet the: boy. gout after 


ep m 


m 


i ev 


KAT, 
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e BITARAMA ATYAR 9. GOPALA KRISHNA PEN eres fe * d “the i 
diving for & day; that is, wk in. the. construction. ; of, the expression 
g for a day; that it/, was then, “ beget male issue tin her lifetimes’ 


hàrited by his ‘mother who took the. 


only,ànóther way of stating his con- 


limi rip . =. ‘it, 8 . | ) 1 
ited estate of a Hindu mother in, ‘tention about the’) construction of the 


and, after’ her, "it. was inherited by 
the’ second defendant in: 1918.. It 
may be':observed here, that, 
stage we ‘are concerned only with the 
construction-of the Will and not with the 
‘validity of such: a disposition as is con- 
tended for by the respondent. , ^" . 
--Mr.:Varadachari,..for the appellants, 
argues that, the testator did not intend 
to make: any disposition. under the Will 
dn favour-of the daughter's: sons but 
intended ‘that. the Hindu Law of inherit- 
cance shonld ‘operate, in';favour of the 
;daughter'a"sons. ' When- ‘the daughter 
‘died in 1918,^ the daughters sons, if 
any,- would -have taken it but as only 
oné was born and eyen he did not 
Survive upto 1918 the plaintiffs took 


the estate. In support of this argument, - 


he lays special. emphasis on the: word 
"hherit! which he argués is not the 
saine as ‘take.’ He also contends that 
the word ‘beget male issue in her life- 
time’ should be construed as ‘have male 
issue surviving her.. He relies on Sri- 
nivasa v. Dandayudapani (1), the Will 
in which is somewhat similar. But as 
the Subordinate Judge pointe out, there | 

. is tio disposition in favour of the daugh- 

rs son in the last case., The only 

‘bequest was in favour of the daughter 
who was to transmit, the corpus intact 
to her male descendants. ` The words 
‘male -descendanta were held not to be 
words:of purchase, Wilkinson, J., con- 
"strued themto be words of inheritance 
while Shepherd, . J., thought, that the 
daughter got a. daughters estate: and 
there was an intestacy after *hér death, 
leaving the-Hindu Law to, takeeffect, 

' Thig:‘case does..not, thereforp,. -help, 
us.,-He-also refers:to Gurusanis Pillai 
v. Swakami Ammal (Z) where ít was 
pointed out by the Judicial Committee 
(at page 358) that.“ the’ words ‘have 
issue’ are-often read as meaning leave 
issue,’ but-not without some ,reason.de- 
rivable from the: Will". I may at once 
say the appellant's contention: about 


8 12 M. 411; 4 Ind.:Dec 
P.O, 


18 M. 347° BRA. 119; 
3,610; 6 Ind, Dec; (N. &).50I (P..O3. +. 


at this" 


'word.'to'také. | 


as) 638," | T. 
ies MS 2.100; 8'Ber. . 


second sentence in. the clause. If the 
Second sentence .can be construed, 
as he contends for, as a disposition in 
‘favour of only, daughter's “sons who 
survive Vembu Ammal or as providing 


for the succession of the daughter's 


son, ason an intgstacy, in either, case,, 


the plaintiffs get’ the Properti, It is 
immaterial ‘what, the first sentence in 
the clause means as, either under the 


.Will (if beget male issue’ means leaving ° 


male issue surviving her) or otherwise, 
-the , plaintiffs are entitled. Thus, the 
construction of the first sentence need not. 
‘detain: us. It.is the second sentence 
‘that has to bé,considered. , 4 
The question” is,—Does ethe word 
"nherit' indicate that ' the daughter's 
Bons were, intended to succéed,, as on 
an intestecy, after the daughter's death. .' 
In Bhagabati Barmanya v. Kalicharan 
Singh (3)' similar contention was raised: 
as to the Bengali words, “Uttaradhi- 
Rara Sutre” , translated as “by rights 
of inheritance" and negatived by thgir 
Lordships of the Privy Council The 
Chief Justice, who decided * the case” 
in the High- Court of Calcutta [Bhagas 
bati Barmanja v. Kalicharan Singh 
(4)] explained the expression'a88  "after- 


-fakers" and „Lord Macnaghten con- : 


curred with it. In Watkins v. Fredrick 
(5) Lord Westbury was of opinion that 
‘the -words “to inherit" are, used: by 
the testator as equivalent simply- to the 
POC Chunilal v. Bai Muli’ (8) the’ 


daughter wag described as ‘heir’ "in ’ 
three places: Yet it was held that the ' 


' Will- contained a disposition in favour 


of the daughter ,and. the intention: was 
not that she should’. succeed-as heir.. 
She' predeceased “the mother... Tn 
To Ind Cas G41, 38 O. 408, 15 O. W. N. 393; 
NOE DU AERE 21 ML 387; 
BALI vu 13 Bom L R. 375;- (1911) 2: M: W, 
" "ni M Wd L. J. 482; 9.0. W N:.749, 
E gos) 1 E Ó 358, 1 E. R. 137] atp * 
1314, 145 23 . 
MB 430, 9 Bom. L, E. 46, 12 Ind; Dec (X X) 
913, : " F 


» 


"d 


4 
r 


p qme 


| Harris ^v. Brown (T). -the:nwords ' "de- 
‘acend to the eldeBt^sod,' were said to 
‘be the same as“ devolve-.or' go" sand | 


Bom : "E 
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*. 
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have been. known to the testator “inthe ^ 
present case also-edid not -pretent -the 
„application of: the exception to ascertain 


ld was held’ that the .eldestsson-took* the intention in that case. It is true ` 


ander the Will - In- Moulm ; Mahomed: 
: "Shumsool Hooda Tai Shewdkram (8). 


| “their Lordships say ““Phe er mses 


t 


A 
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- extended by Hindu Wills -Act to Ben 


‘the word ,‘heir’ as signifying th e ‘person 
. "who is to teke immédiately.in succession 
toanother,"' On the whole I aw inclin- 
eed to'agree with the respondent’s conten- 
tion that the daughter's sons were intend- 
ed to be deviseeg under'the Will and not 
‘to succeed as on an intestacy... — 
Mr. Varadachari next - “argues that the: 
: ‘daughter's sons were intended to stake 
-only . if they were born- before the testa- 
tors death: He refers to: Mann v 
"Thompson: (9) and Dias vi De Li 
quoted by Lord Macnaghten: in Bhaga- 
tdi Barhánya’ v.. Kalwharan “Singh 
(3). -I- have no hesitation in rejecting 
thi contention. Assuming’ ‘such: arule 
ives effect to the- intention - of -Hindu 
estators also (cf the Hindus- Wills, 
‘Act of 1870, section, 2) the." exception’ 
to the ‘rule, recognised in English Law , 
‘and Indian Succession Act, -section 99, 


‘ Should “be applied to Hindu Wills. she 
ras expressing & rule -of common sense, 
giving ‘effect to intentions. of testators 
in favour of persons described.as stand- 
ing in a particular degree of. kindred 
.to a @pecified’ individual ‘when “the 
* possession, is deferred -until “a time 
ter'than the death of the testator, by 
reason of a previous 'bequest." Even 
in Bhagabati Barmanya v. Kalicharan 
Singh (3) the rule was -not actually “ 
Pors m ascertaining, the. intentions . 
the testator.’ The consideration that ` 
"the well- known doctrine of Hindw Lew . 
(laid: down in the” Tagore ease*y -that a 
gift to an object notrin sxigtence ig nbao- ` 
os void—s: consideration ‘that must 
O. 621; 98 IA 159, eae N 729,3" 


92(P O) 
Eod CH. 15,32 W R 409, 14B LR. 
ues y ais 613 18 Jur 899,2 W` 


10 ER ?e5, 69 R 271 
M QI876)5 A O 183, T qi. >. P O 36, 42 L 


Ta TAR chun Tapar Ganendro Mohan 
T , 1B W--R- 358; 9 B.L., R...577, Sup, Vol, 
& #7, 2 Buth P O J 092, 3 Bar, P- QJ, 82. — Ed} 


„that. a gift 


that in. that case, theedisposition failed 
as to those bom „after the téstator’s” 
.death on account of the rule af Hindu 
Law governing a gift to ergons Tot. 
in existence at.the time of the testator's 


death but it took” effect as to. those . 


Jn. existence &h .the testator’s death, the 
‘rule in, Leake v. Robinson (11). . not 
being Applicable. I may also add that 
in this Presidency, the rule in Mann ,v. 
Thompson (9) wag not applied in Kudopa' 
Venkayamma v. Kakarla Narsamma (12). 
The next alternative "contention of , 
“Mr. Varadachari ie—even if the dau 


- (10), -ter's sons were „intended to take un 


the’ Will, they fake only if they fer 
the daughter and do not take a vested 
estate immediately after’ birth. He 
pointa out that ifthe first son of. the- 
daughter takes a yeeted estate as soon 
as he. was born other sons of the. 
daughter would be deprived of all bene« 
fits under the. Will a résult not intend- 
ed by. the testator, unless the somewhat . 
complicated construction is adopted that 
aB'& second or .third son is born, the 
. earlier born sons would be divested 
pro tanto Bo, as to give. the, last born 
an equal share with the others. This 
complicated construction is the one 
suggested by the.respondent and adopt- 
ed by this High Court in Kudopa Ven- 
kayamma v. Kakarla Narsamma (12). 
The principle that &*contingent' estate 
becomes converted into a vested estate. 
88 800 as the, contingencf, ha anpens ie is 
not à pringiple - eduliar ta. the 
Law.or to. 
peto 107). hi ‘Hickling ^v. Fair, (18) 
rd ‘Davey.says: . “Ttis an elementary 
‘principlt, in, e “construction ,of Wills 
to. class’ after & life inter- 
est ` -or life-rent.' includes all persona 
within the description of the class who 


G 


. were alive at the: testator’s death or 
have come into’ beizig during the life- 
‘ime of the life-tenant or life-rentér. 


,D fap ADE 363, 3 Mor. 303, 18 R R. 168; 
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e. That principle: is common ‘to Scotland ' retrospectively. Tire actual decision ein 


and ' England, “andi “is applicable; 
.languag ts used” 
lature ton fit to extend it to 
Bengal Hindus.‘ The better principle 


' is to permit the-vesting at'the earliest , 
n, 


possible moment consistent with the 
guage of thé testator ie, imme 
diately, after the person named comes 
into being, unless ‘there are express 
words’ postponing the vesting til] after 
the termination: of the preceding life- 


estate. (Bee'also Jarmanon Wills, Volume "begin after the Act. 


. IL p. 1667, Halsbury’s ‘Laws of England, 
: Volume 28, page 716, section 1339.) a 
- l therefore, agree with the respond- 
“ent's contention’ that’ the Will should 
be congtruéd ‘as giving a contingent 
‘remainder to the daughter's sons, such 
, contingent remainder being converted 


.into a vested remainder after the birth 


of the first daughter's son, subject. tọ- 


-ita diminution as the number of daugh- 
ter's sons. 
births.’ | : 5o 

The next question ‘is. What is the 


is augmented by further. 


".ent's contention that the words were 


effect of this’ disposition? As the law 


stood upto 1914, the disposition is oid 
by the rule in the Tagore case, as nó 
child was born during the testator's 
life-time. No estate vested in the child 
?.born in. 1881 as‘he died immediately. 
‘He did.not transmit any estate to his 
. Does. the Madras ‘Act I of 1914 (com- 
make any differdhce? In my opinion 
it doeB not, : É 
The Act is not declaratory in the 


D 


^"to'inelude all cases of vesting after 


“ monly known as Seshagiri Aiyars Aot) 


Sense that it declares what the law" 


always-was. Still, it is "certainly in- 
tended to be retrospective. The éxtent 
to which it can be used -retrospeetively is 
indicated in section 2 (2) and in various 
,decisions of this Coast Koudopd Vere: 
amma v. Kakarl, Narasamma , m 


uthuswami Ayyar v. Kalyani Ammal(14 
Desar v. Shanmuga Devar (15), 
and Perianayagi Ammal v. Ratnavelu 
` Mudaliar (16)| the Act has been ‘used 
PE ats Cas 1283, 40 M. 818, 21M L T 93; 


Shanmuga 


(19 rad. Que 208. ~ ‘ Ae 
(18476 Ind, [iQas 1 18-L 3W. 625, 32 M.-L. 
CROSS QUNM) A L R. dt) 316. 5 de 


` 


‘the Act. 


I, these, ‘cases does mot help the respondent 
should suppose, wherever the Englisle . who wants the 


principle of these’ caseg 


The Indian Legis-, to be extended. , 


The argument on the Act centred on ^ ^ 
the meaning of the expression ' come 
into operation," The &ppellant contends 
that .ıt*is ‘synonymous with ‘rest,’ The 


‘respondent points out such a construc- 


tion excludes cases obviously with th’ 
intention: of' the Act e.g., cases when a 
-vested remainder becomes vested before 
the Act but the actual enjoyment, is toe 
He Also relies on 
the contrast between the words “ conie 
into ‘operation " and “vested”. in the 
clause (2). To this last argument,’ the 
appellant replies that the words “vest” 
-and “operate” are used somewhat.ip- . 


^'discriminately in’ the Act and refers ug 


to the other sections. This is .true; 
and ‘yet I'do not agree with the ap- 
pellant’s contention that the term ot 
vesting is all that was intended. Nor, 
am I able to agree with the respond- 


intended to denote, only the term of 
distribution, In my opinion, the wofds 
“come ‘into operation" are intended. 


‘the Act though thé testator died before 

r Ree Shanmuga. Devar v,^ 
Shanmuga Devar (15) where 8 ir- 
Aiyar,J., uses the words ‘final vesting’—a 
case of transfer. : But, in cases where 
the. vesting may happen before the Act 
on a proper construction of the Will, 
the Act ‘will further help the devisee 
named if he survives until ‘after the 
termination ‘of the preceding estate, &o' 
as to be able to take actual possession 
of the property. But for the applica- 
tion ofthe second principle, he himself 
mugt. survive. An” analysis of the‘ pos- 
sible cases may serve to clear my’ view 
on the application of the Act. < - 


(1) The Act applies to al- Wills 


< made after it and ‘to all Wills made 


before it, when the testatora die after 
it. This is an obvious case. . 
(2 When the testator dies before the 
Act ;— f PM 

- (a) If the vesting is after the Act 
and the legatee, lives “upto the termi, ' 
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nation of* the preceding estate the. Act 
applies. This also is an obvious cage, , 
_ (b) If the vesting is after the Act 
the Act will apply even though the 
lagatee died before the termination of 
the preceding. estate, e.g, a testator 
died in 1877 giving a life-estate, to his 
daughter and remainder to -his daugh- 
ter’s sons. A son is born in 1915 but 
flies, before the daughter who ` lives 
‘upto 1918. The 
vested in the son at his birth and when 
ehe dies 16’ goes ‘to his heirs, [Periana- 
yagi Ammal v. Ratnavelu Mudaliar (16) 
ja an example ] Fo aka Ayyar v. 
Kalyani Amma 14) 18 an example 
of adeclaratory sult before the,death of 
the life-tenant] . 3 < 
m If the vésting 1s before the Act, 
still the Act will apply if the devises 
survives until after the termination of 


the preceding estate e. g., m the last | 


ilustration, if a‘ son was born in 1881 
and survives his mother, he.takes the 
estate, This case will pe excluded from 


the operation of the Aot if the appel- ` 


t's ‘contention is accepted The 
further transmisSion of the estate to the 
devisee's Hir 18 an obvious result. ., 

| e (d) -I would even- concede a further 
case, If the vesting 15 before the Act 
wand the devisee lives until after the 
Act, byt may not or does not live 
until the termination ofthe precedin, 
estate, the Act will apply to him ang 
he will transmit the vested estate to 
his heirs., . ] a 

In this case, the proper construction 
of the. Will involves a vesting before 
the Act. The disposition is void by 
reason‘ of the Tagore case; if the de 
vises lives beyond 1914, the void? vest- 
ing will be converted into a valid 
vesting by reason ofthe Act, The estate 
having vested, descends to. the heirs of 
the devices [Muthuswamt Ayyar v. 
Kalyani Ammat (14) is an example]. -. 
` (e) This ıs the last case that can 
"happen and it is the present' case 
"When the vesting was before the, Act 
and, the devisee ‘does not live upto the 
tetmination of the preceding estate nor 
even upto beyond the date of the pass- 
‘ng of the Act so asto give an oppor- 
tunity for the.Act to operate upon his 


remainder . becomes, 


mitted to, the 


„Ayyar argues th 


' devolution. . 


contingent and "woide estate "and convert '' 
into a vested and valid estate; the Act > 
does not apply., In such a, case, the. 
devisee took no estate gnd transmitted 
no estate—a result which; is w ‘bare 
statement of actual facts and dées nof 
involve any legal 


AIARA * To ‘hold 
‘the opposite and to say "that the Act 


applies to this case also is to say that 


‘an estate ‘which never vested and which, 


therefore, never existed, (ot evèn asa 


contingent estate—being void) descend- 
ed by inheritance to the heir of the , 


pèrson who, was intended to have it but 
never had it—a fiction for which there 
is no warrant in the’ language of ‘the 


"Act and to give effect to which would 


be unpaielleled in the annals of legisla- 
‘tion. . Mr, ‘ Krishnaswami Aiyar points 
out to the fact that, in cases (a), (b) 
and (d). (when the vesting happens’ at 
a time different from the falling into 
'possedsion) the estate, will” be trang- 
heirs of' the devisee. 
This is true’ but this is not because 
of the Act,but,because the interest of 


the devisee was vested in him ‘before 
his death. What interests descend by 
inheritance 18 a matter depending on 
general principles of law. 'l'he “Act has 
nothing todo with it, “All that it does 
is it validates certain dispositions which, . 
but for it, would be void. But one has 
to stop its application whén thé &ppli- 
cation sought is not the mere valida- 
tion'of a disposition but’ involves the 
transmission by inheritance of the inter- 
èst which never existed upto the time 
of the succegsion. Mr. ishnaswami 
t the effect of section 
2 is, as af ihe Act existed prior to 
1881,. not’ before 1877. J cannot 
accept this construction of the Act, as 
it invol¥es, in my opinion, fictitious 


Mr. Krishnaswami Ayyar refers to 
Jarman, ' Volume II, p. 1353, to show 
that contingent remamders may descend, 
According to'the passage cited, they 
descend only when the contingency is 


.& collateral event not relating to the 


devisee, but the ‘principle is inapplica- 
ble when the contingency is the passing 


“of an Aót' validating the’, disposition 


and the devisee’ surviving, : -at least, 


. M Yal. " 


answer rto the'argument is that, there is 
not “eyen a contingent interest, for cote 
tingent, interest means:a’ valid , con- 
tingent iitereft, not a ‘void: contingen 


Interest. . Im p 
„d> fherefore, differ from the Subordi- 
nate Judge.on thé application of Act I 
Qf.1914, allow the appeal and' decree 
the plaintiffs’ guit, In appeal, the' second 
‘defendant will pay them costs. In the 


‘Qourt’ below, both the defendants wul.. 


be liable for’ ‘their “costa. The first 
‘defendant will be liable for the mesne 
Rrofits from 17th  Áugüst 1918 upto the 
date of the suit, and for the mesne profits 
sùbsèqpent to the suit. .The' Court 
below will ascertain the-mesne profits 
pto, the” date of the suit and then 
“Pasa, a. final ‘decree., THe mesne ~ pro- 
fta ubsequent to suit will be determined 
in execution. The Subordinate Court of 
Kumbakonam will take up,the ' point re- , 
erved and pass the final decree. ` - 
The memorandum of objections by first 
defendant is, dismissed with costs. 
Jackson, J.—I bave had the adyzn-. 
tage of.reading’ my learned brother's 
judgment, and have arrived at the same 
conclusion though by a different route. 
Two circumstances lead. me to interpret 
the Will, Exhibit: A, as making the male 
born to the testator’s daughter heir to the 
real” property given to his wife and 
daughter after their death ‘and, without, 
any intention that the property should 
vest in him at birth and come to him by 
survivorship. In'the first placé the tes- 
tator having deliberately chosen to write 
hig’ Will in English may I«think he pre- 
sumed to have intended that the words 
employed should bear thtir commonly. 
accepted connotation., In the’ second 
place it will be found that the Wall 'origin- 
y ran “If my daughter doés not 
beget male issue in her lifetime'half the, 
land and the house’ given to'my' wife 
aid daughter by this Will shall after 
*heir lives go to my brother and his male. 
heirs My earring etc." This left it'to 
be presumed what should happen .if his 
daughter did, have: male issue, and no 
doubt the testator on reading over his 
"Will, saw that, ib wshould not be a ‘mere 
matter’ of presumption. ,Bo' he inserted in. . 


or v 
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dated 1876, ~ The -testator 
1877. A ‘son was born to the daughter, 
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smaller ‘script,’ IYa males born to ay 
daughter it will inherit the real property 
ven tomy wife and daughter ", which 
taketo mean "the property shall after, 
their lives go to her male issue' merely 
expanding-the previous sentence where- 
as if he had intended that propery should 
vestin her male issue ‘from’ birth, the 
testator would havemade it clear in a 
separate Clause. ^ < e 
If, however, the alternative and, of 
course, perfectly reasonable construétion 
is adopted, so that the property vested in 
the male issue from the moment of birtlf , 


- 16 rembins to be considered how far this 


Will can be validated by the retrospective 
effect. of Act Iof 1914. The Will is 
died in 


in l881. The testator’s’ widew died ein 
1903, his daughter in 1918 ^ Therefore, 


‘the Will was executed before Act I ot 
‘1914 ; but the provisions of the Act apply 


to such of the dispositions made ir» it 
as were intended to come into opera- 


‘tion at a time sitbsequent to the passing | 
Act lot 1914), e 


of the-Act [Section 2 @) 
It is argued for the appellants that “ dis- 
positions” can refer only to the vesting 
under the: Wil, and inasmfüch-as the 
vesting on ‘the birth ef the gon in 1861 
was null and void, there is no disposition 
to be considered which can be said to 
have been intended to come into qpeiation 
after 1914 ' For the respondents on-the e 
other hand it is argued that “ disposi- 
tions " include distribution, and the pro- 
visions of the Act apply to the distribu- 
tion in 1918 on the death of the daughter. 
lt is further argued that inasmuch as ° 
the Act applies to this disposition 16 must 
be held to apply to every disposition in 
the Will; im other words the Will must 
"be read in the light of Act Lof 1914 thom ' 
the date of its execution, because one of 
its dispositions has. come into operation 
after the passing of that Act. I. find ño- 


' thing in the language of sedtion 2 to give 


it this comprehensive character, and am 
sure that ıf that had been the intention 
ot the Legislature it both could and would, e 
have expressed it'in plainer terms. . 

I agree, however, that chsposifion 


“which is a word of most geneial import 


includes distribution, and what we have 


. 


4 ve 
. 
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to èonsider -is the efftct of.the Act on 
. each disposition as that disposition come 


into operation.: The ‘vesting ' should’ 


have come into operation in - 1881 when 
the son was born, but obviously the Act 


-T'eould have no bearing at this date, and 
: this disposition was void. The next dis- 


pohition is the death of the widow in-1903 
with which the Act has nothing to- do. 
Then in 1918 the daughter dies and under 
. the Will as now interpreted if there isa 


gon vested with the estate he as survivor- 


gucceeds to its -enjoyment. But there 
is no euch son, and, therefore, at this point 


of time there is no one to inherit under. 


the Will. I do not think, the death of 


- the son soon after his birth in-1881 and at . 


any rate before 1914 affects the question. 
Under the Will a male already: vested 
- with’ the estate must succeed the last life- 
holder 'Theson was certainly not yest- 
ed in 1881 for that disposition was: not 
- intended to come: into operation, and 
obtiously did not come into operation 
after.1914 and is, therefore, void When 


then was he vested (supposing him to' 


P ehave survived)? Not in 1914. The Act 


jtsekf cannot be regarded asa disposition. 


vesting all the heirs who had failed to 
become’ v previously owing to the 
Tégore case, And ‘not, in my opinion, 


in 1918. The death of the mother could. 


not vest the estate in her son. Of 
course he,might inherit in the ordinary 
* senso of the term but that brings us back 
to the alternative construction of the Will. 
If the Will is to be construed as allow- 
ing the:male already vested to take the 
„property as survivor on the decease of 
the life-holder, one can only say that no 
male was so vested in 1918. Because 
that disposition of the Will t.e., the vest- 
‘ing on the date of birth, had become 
operative before the passing of the Act 
and, therefore, entirely n and void. 
Thete was no other ‘vesting disposition 


" which could. or did' occur, The only 


- other.disposition to come into operation 
was the distribution, and when that, 
| occurred there was no one with a vested 
e sitle who could succeed. Of course, the 
accident of the son's death simplifies 
the problem, but I agree with Mr. Varada- 
chattar that the- solution would be 
the same if he- survived, It might be 
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an extremely hard 
vive;.but-no hafdship would arise. in 
the present case if on my -construction 
the Will was. taken as giving him the 
succession by right of mbbritance. in" thet 
ordi English sense. . 

Y.N. V. ~ Appeal allowed; 
K..B, D. . Suit decreed.. 


NAGPUR JUDICIAL COMMIS- : 
i SIONER'S COURT. à 
APPBAL No. 287-B of 1921.. , 
June 30, 1924. | ` 
+  Present:—Mr Kinkhede, A. J. O. j 

LAXMI AND OTHBRS—DEPENDANTS , ` 


—APPELLANTS . 
B dE 
VENKATRAO—PLAINTIFP , 
ERTA v PONDHNT. 

‘im Act (IK of 1008), &.19—Mortgage- 
debt—A cknowledgment - Medi hew'and tree 
passer, whether, i—Counsel and chent— Ad- 
menor by Cou tn point of law—Mnor "party, 
whether affected * 


. 1055, qol 1 
Som Ram v Kanhawa Lal, 19 Ind. Cas 291 
A 997, 138M L T. 437, 17 O. W. N” 605, 11. 
L. J. 389, (1013) M W N 470,17 O.L J 488, 
Bom L R 489; 35 M L.J 131, 40 L A. 74 


An pomt by a Pleader 
cannot affeot the interest of a minor. [p. 1055, col 2], 

Appeal against the decree of the Addi- 
tional District Judge, ola, in Civil 
Appeal No. 318 of 1915, dated the - 
13th May 1921 ° EE 
Mr. A. V. Khare, for the Appellants. ` 
Mr.G. G. Hatwalne, for the Respond- 
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JUBDGMENT.—This appeal arises : 
out of a suit instituted by one Trimbakrao 
for recovery of posession of certain pro- 
perty to which he laid claim as a son 
duly adopted to the last male holder, 
Rustumrao, by his widow, Laxmi, defend- 
ant No. 1, on 3rd July. 1913} He died 
‘during -the pendency of the suit and in 
his place his widow, Chandrabhaga, was ~ 


brought on record as his legal represen- ~ - 


tative. Ohandra&bhaga also adopted. a son : 
lace hasbeen taken b 


ed son, Venkatrao. The.defendants to the 


the adopt- - 


i [994 - . ° 


if he did gur- * 


t 


" 
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‘guit were Laxmi the widow of Rustumrao M, R.(Pathak and was grünted in spite 
defendant No. 1), Yelhài the widow of of the. opposition of Champatrao (defend- 
ustumrao’s brother Yeshwantrao(defend" ant No..6) and the amendment allowed: * 
ant No.'2), Ajani the mother of Rustumrao ‘ The special defence raised by defend- 
defendant No 3), Bajai the sister^of :&nte "Yelhai (defendant No. 2), Ajani . 
mstimrao (defendant No. 4) Laxman : (defendant No 3), Bajai and her husband ' 
and Champatrao the husband and son of and son (defendants "Nos. 4 to 6) and 
Bajai (defendants Nos. 5 and 6) and. two ‘Surajmal and Poonamchand (defendants 
more’ persons Maroti and the firm of Nos: 7 and 8) which. was also adjudicated 
Surajmal Jagannath Marwari oe upon in the first Court by, Mr. A: S? 
Nos. 7 and. 8) as transferees from Ajani “Sathe, Sub-Judge, before remand, ad- 
defendant No. 3. The original plaintiffs versely to their respective contentions, 
adoption was challenged and his right of was not reiterated or pressed in thee 
suit denied by all the defendants with appeal at the, stage when it came on ` 
the result that his claim was dismissed, for hearing before Mr. Pathak after re-, 
inst all the defendants except Laxmi: mand, as those respondents either remain- 
defendant “No.1 by the first two Courts, ed dbsent or did not press for maintain* 
but the dismissal was get aside by this ing the- dismissal of the claim as against 
Court in Second Appeal No. 423-Bof 1917 them. Thus the points, which the’ Addj- 
on 26th “April f920 and the case, was’ tional District Judge thought he was. 
remanded for decision of the other points called’ upon to dispose of ‘by his judg- 
which had been left undecided in the ment, were narrowed down. This state ^ 
first appeal. On remand the case came of things led the Additional Dustrigt 
of for hearing before Mr: M. R. Pathak Judge to think that "on the merits of 
the Second Additional District Judge; the case there mp no other _poinis in- 
Akola. . During the pendency of that volved which call for fresh decision.” E 
‘appeal Ajani (datendant No. 3) died and The Court, therefore, passed a d 
on her name being struck out, Bajai and’ inst ‘the -defendants MEE He i 
her husband ‘and son and the other de- adoption of Trimbakrao to be salid; and 
fendante were renumbered as defendants- held that bis legal representative wag 
Nos. 4 to 7 as Lalchand son of Syrajmal ' entitled to be put in possession of the 
and his son Poonamchand, were owners property in suit subject to. the right of 
of the firm of Surajmal Jagannath, their residence of defendante, Nos. 2 and 3 
namé;.were ‘shown as defendanst Nos. 7  Yelhai and Ajani in the gadhi ind in 
and 8. The defendants Nos. 1 and 2- the house below it for their’ respective - 
‘and: Ohampatrao- wefe represented by lives. Pee ae ba : eT 
Pleaders at some of the appeal but Amongst the findings recorded by Mr, +° 
- the other respondents: particularly re- ‘Achyutrao Sathe in his elaborate judg- . 
spondents, Rejai, Lalchand and Poonam-' ment dated 10th November 1914, there was. e 
chand donot appear to havb taken care a finding on issue No. 8 which dealt '' 
to attend'at'the hearing of the appeal. - with the rights of the defendanta, 
Respondent Ohampate Pleader was Mr.’ Nos. 7 and 8 on the basis of a mortgage, 
Rajwade. : Plaintiff had appliéd ° for '" dated 23rd December 1895, executed by 
amendment of her plaint on 5 rdDecem- . Rustumrao and. of its renewal mortgage, 
ber 1915 for including ig it a prayer for’ executed by Ajani (defendant No.3)on . 
ossPBsion of one-third share of ey- 21st February: 1902. It was held that . 
o, 71, one-fourth shareof Survey No. 1 the claim on the mortgage was time. 
of Mouza- Warwant,- from which after barred as there was no acknowledgment 
the death” of the “original plaintiff: before’ 23rd December 1908 by Rustum. 
Trimbak his widow was forcibly die- ‘rao or any of his heirs. The plàintiff was - 
ssessed by ‘defendants: Ajani and" accordingly declared not ‘bound by any ** 
hampstead (defendants Nos. 3 and 6), ‘mortgages in favour of defendant yok 
but-it ‘remained ‘unnoticed when the ‘There were other subsequent mortgages r 
appeal. was disposed 'of by Mr, R. V. by defendants Nos. 2 and 3 Yelhai.and 
Paranjpe - It weg revived; before: Mr. Ajani, ‘But they.also were declared nof ^'^ 
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n plaintiff... ‘The’ UNE 
vour of defendants: Nos. 2,and 
3 by defendant No. 1,were, however, held 
binding and effective as against plaintiff 
during the lifétime of those defendants 
Nos 2 and 3, théy being entitled to. 
maintenance for life. ‘The gift by defend- 
ant No. 3 Ajani of Survey No. 59in favour 
of defendants Nos 4to 6 as per Exhibit 
Pss dated 26th April 1905, was, however, 
eld to ‘be-invalid as against plaintiff. 
The partition which’ the ladies had made 
of the estate was also held to be in- 


*valid and not binding on the plaintiff. 


All these findings" of Mr.” Achyutrao 
Bathe, Sub-Judge ofthe First Court were 
really unn upnecessary in view of the -fact, 
that plaintiff Trimbak's adoption . was 
held invalid but as soon, as, the adop- 
tior was upheld they ' became material 


"and necessary. It was, therefore, incum- 


bent upon the, Several persons interested, 
in: E NT ose findings to appear. 
before the ‘First Appellate ‘Gouri and’ 


urge arguments in, support of théir. i 


respective pleas so as*to, maintain the 
dismissal of the.claim as against them- 
selyés, so far as, the properties in which. 
each of them had become interested on 
the basis ‘of alienations made either by 
Rustui 
fendant ‘No. 1) or, by Yelhai (defendant 


.No. d or by Ajani (defendant No. .3) or 
.by a 


ler some of them acting jointly, 
before the date of the plaintiffs. adop- 
tion ab"per adoption deed Exhibit P-2, 


: dated. /8rd July 1913; were concerned: 


But as stated above none of them cared, 
to take advantage of the opportunity, 
afforded to them, éven when they were 
served , with notices of the , hearing. of 
the - appeal. in connection’ with the 
amendment ' prayed for. Under these, 
circumstances the Additional District 
Judge, Mr. Pathak, was perfectly justi-, 
fied in‘ presuming that there were no, 
points: left for decision on the. merits., ..- 


"I-have stated above that, the. decree’ I 


passed. by the First Court made .certain 
reservations in favour of defendants Nos, 2, 
and 3, Yelhai and Ajani for iner , life- 
time. ,Ajani, however, died during the 
péadency of the appeal in the Addition- 
al -District Judges Court. and conse; 
quenty" the ‘reservation in her favour 
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‘and by, Bajai in. her own capaci 


o or by his widow Laxmi (de-, . 


necessarily idis with "her. / death Zn 


Yelhai died duting the pendency, of-the 


ee second appeal and consequent, ` 


the reservation made for her, lifetime 


also became redundant “is, soon as ‘she ` 


died. 

The present appeal was: jointly "fled. 
on 3d September , 1921 . by!’ Lexmi | 
defendent , No. 1) Yelhai (defendant- 

0, 2 sd DA a (orisinal defendant: 
No. 4, as n defendant, 
No 3) oo “Lalchand and :Poongm- 


. chand (defendants Nos. 7 and. 8 only); 


It is now being pressed : by, iiy and, 
and 

also in the capacity of an: alleged,’ 

of Yelhai, her, deceased' aunt,, ae 
Lalchand and Poonaméhand . in, their, 
capacity as moftgagees: the plaintiff in: 
his turn has filed a -cross-objectioh urg- 
ing a claim for the gadhi house against 
Yelhai, which isa mistake for Bajai 
and for costs’ of the litigation. I will 
deal with the appeal first and then UE 
the cross- objeetion. : 

Ground No. 1 in which the validity. ‘of 
the adoption is challenged is not pressed.. 
So, for the purporses‘of this- ap the 
plaintiff's title is undisputed the 
appellants. : 

Ground No. 2 deals with, the.. . ques- 
tions of amendment permitted by the 
lower Appellate Court. As already, stated 


the -amendment wes: sought, during 
Ajgni's lifetime's t her.and Ghampat-, 
rao-(defendants 


time the application /wàd. 

the amendment was &llowe yere 
dead. The-only person thqn interested, 
in.opposing was Champatrao and. he did 
oppose.it but.was unsuccessful- ine his 
opposition, He did, not appeal against 
the decree:,-It has, therefore, become 
final as against bim. The other, defend- 
ants , have no right, to, urge an objec-. 
tion which was available to Ohampatrao 
alone. end No -2, therefore, fails... 

Ground 


right 'to. remain in possession, for life, 
of the property. given for her mainten-. 
ance, at the family: arrangemeht of 1909 
it relates, has died, I,am not prepared. 


to hold that under. the arrangement | *, 
, Yelhal Had goquired any interest wa, E 


-3 and 6). Dat by tu by mh $ 


3 also’ similarly fails. "pen! 
cause, Yelhai (defendant No. 2) to whose, 


v 
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wowld devolve on her niece Bajai, at her 
tleath, because 'admijtedly: her -right of 
enjoyment or residence was limited ad- 


mittedly to her own lifetimé. "The above” 


discussion dispogés of ground No, 4'also. 
Thee not'deal with it separately. ' . 

The only point that remains for con-, 
gideratidn *-the one covered by: ground 
No.'5. It deals with the question of' 
the binding character of, the mortgages 
in'favour of- defendants Nos 7and 6: In 
this “connection my attention’ is drawn 
to'the oral pleadings. recorded by Mr. A. 
B. Sathe; Sub-Judge, on 22nd April 1915 
wherein on behalf of plaintiff an admission 
was thade iby the Pleader to thé. effect 
th&t'the mortgages, dated 23rd December 
1895 ‘ind 21st February 1902, were binding 
-&rd the plaintiff's only plea was that ‘the 
. bond of 1902' which was à renewal of 
the old mortgage-bond was regularly 
satisfied. In spite of this admission the 
Judge recorded in paragraph 23 of his 
judgmént a finding which on the face of 
16, ib inconsistent with it. Appellant's 
Pleader urges before me that the, view 
of the Court of first instance that there 
was no acknowledgment within 12 years 
siter the: due'date, of the mortgage, of 
1895 is incorrect in view of the fact 
that there was admittedly .a renewalin 
1902 by-'Ajani'.as per Exhibit D-2, and 
tha}. Ajani being, a de facto -manager 
and, the ‘representative , of the estate a 
Tenewal ‘mortgage by. her amountéd, to 
.'an-acknowledgment by a person repre- 

senting ‘the estate so as to, extend the 

limitation under segtion 19’ of the Indian 

Limitation Att. To this the respond- 
: .ent'& Pleadew reply is that if an ácknow- 


ledgment' by `a limited femalé heir would’ 


not extend limitation as „against | the 
reyersionary' owner much less a renewal: 
mortgage by a trespasser would extend 
it, Tihink the respondent's comtention’ 
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females will'be ef any avail to keep the 
old' mortgage of'1895 in tirke as against 
the real 'owner-i. e, the plaintiff, I 
do not. therefore, see any necessity to 


. order a remand for a fresh decision on. 
` » this‘ point, or for inserting any decla- 


ration in respect ‘of the mortgage of 
1895 in the decree, . 4 
‘It is next contended on behalf of the 
appellants that this Court “should give 
full effect to the admission made in the 
oral pleadings dated 22nd April 1915, and 
‘not permit the plaintiff to resile from 
it. 
'the point of the binding character of the 
mortgage of 1895 as also of its renewal 
mortgage of 1902,. dispensed, in the 
circumstances of the case, with t e necés-* 
„Bity of proving that ‘any acknowledg- 
‘ments were made by the' mortgagor ang. 
his heirs before the expiry’ of 


t is argued that the admission on e 


12 -years _. 


from the due date of each mortgagè. , 


plausible 
“one but I am not prepared to accept 
it for the simple reason ‘that the’ ad- 
mission is on a gems. of law, and made 
by a-Counsel and further ‘that the per- 


son whose interests would. be. affected °- 


by it is a «minor. Fore these reasche 
-I hold that ground No, 5 also fails . 


.'Although Bajai is one of the appel, . 


lants, there. is absolutely no ground in 
the memo of appeal relating to Survey 
No. 59 covered by the gift bit D-4)* 
made in her favour. Ihspite ‘Of this 
hearing to' 
réss her claim in respect of that field: 
ield No. 64 is alsd'claimed by her as 
an heir, of Yelhai.' I_am--not prepared 
to permit ‘this new point not covered 
by any of the grounds of appeal to be. 
pressed at this late stage. ‘Similarly I 
cannot allow Laxmi (defendant No. 1) 
to'claim' her maintenance as against. 
the plaintiff-in this suit. It is still 


t ig that the appeal fails 
and is dismissed with costs. - 

As regards the cross-objection 
Nos. l'and2 relate to the gadhi hodsg. 
I-think it is'clearly an accidental ‘slip . 
to “mention present defendant. No, 3 “ag 
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. m 0. 3, Alen aguas. AK a 
is shown: in the decree as'the. respond-; 
ent No. 3.it is likely to lead -to some „ditional District Judge, Nimar, dated, the” 


confusion, 1, therefore, 'direct that the eae 1929, Oivil Appeal No: 30` 


word “Ajani” be read ins 


féndant No. 3 inthe description of the 
item No. .5 and item No. 
shown as No 3 in the. decree of. the 


ftam. ov ry, 


one for re“entry. 
t As‘ Bajai. "< Appeal against tlie decree of the -Ad- 


tead „of de. ' "wi J. Sen, for ‘the. Appellant. 


Mr. S. B. Gokhale, for the Respondents, 
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First Appellate Oourt. , As both Ajani and, Mouza Hiwala had succeeded in getting , 


.Yelhai are dead, I do; not 


f e ceasity ‘for any rights’ of possession dur- 


ing .their lifetime being- 


them or any of them. I, therefore, prder 


its deletion from the decree. . 


* The.question of costs only is now left; 


The Courts below have.in 


a, deeree from the Oourt of first instance, 
for possession ' of: certain rabadi sites’ 


reserved: foe against some . mortgagees in, possession. , 


see any ne- 


the decree ` The: plaintiff’ hás, therefore, 
appealed to this’ Court. The, sole ques; . 
their discre., 02 to- be considered , is' whether’ the ; 


execution' of, $ “possessory mortga e, of 
E urs areo uses PR to abadi sites should ‘entail’ ‘a forfeitire: of^ 


“into „consideration the, circumstances of 


the case, I think the Courts 
not acted wrongly in the 


. their discretion. I, . therefore; decline Visions of section 
‘to interfere with thg order regarding 


. costs, The appeal and the 


the occupiers" right ‘to the” site in the ' 


abadi. The right decision of the uestion 
inc aan turns upon the iaterptekak on of't Pus pro- 
of the O, P. Land ' 


Revenue Act. 
corss-objec- 


- * tion thus fail and are dismissed with thatthe original tenants, have not aban- 


costs. 
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—_——--,—— filed beyond time—Delay ra to 
. Pleader's" olark- Suficient cause—Hxtenaan of 
“tume. See LIMITATION Act,:a 5 - -484 


filed ın wrong Oourt—Bona fide - 


mlaha ke Prosa uon latanio. of time, 
< LIMTTATION. Acr, a 5 


neo plat Sadana fled = 
MITATION, AOT, 8:5. 608, 


Order determining” title - under 


Bea. 
.594. 


_geohon 117, - 


E Punjab Land’ Revenue Act— 
. Appeal where lea. See PUNJAB Lawn- REVENUE 
. Acr,s. 117 E 243 


+= Restitution’ order — Court-tee 
ae, See. Soret Pus Aor, Sox, 1, Hor 


(Cimina), Appellate Court's right, 4o 
express- opinion nganah acquitted person— 

; expun See ORDINI. P Proa 
“DIRA Oops, 8. 4 y .5 2173 


*3 — Jaan appeal; rejection of Appeal 
Ann, Counsel, whether maintamable, See 
ORIPNIL PROCBDURE: Cops, g. 421 - 546 





à 


law and can be raised in second a appeal 


- ers ie altered: by "their giving 


 Appesi (ériminal conet E. ARI Uu 


Thal Procedure Coda, pafised m summary 

, Appeal. Bes Oir ProCsDURE Oops, E T 
LO m ary dampiseal -—Tudgmenb , 
—Appellata Court, eek of. See ORIWINAL JEO 
EDUEN Oops, s 36 1 


(Second}—#dmtzerbility or kalewang | 
evidence, question of. See’ Preapines 924 


Appellate Court, whether can 





bnng partes on record—Lamitaton—Court of 


second appeal 


NON of See Orvin PEOCEDURB 
Copa, O 


600 
——————— pus whether question of law, 

The question of custom 1s one of mixed fact and 
O Burani 
Date Bani Law 100 &AL 1159 810 


Delay, finding of—Question of 
fact or law, 


A finding of delay is a finding of fact but 
whether the conclusion diawn iens ae 16 
disentitles the plaintiff from clauning thi - 
uet relief, ig nght or wrong 18 a mathar W ch 
is to-congideration 1n second appeal as the- 
1 al Teelt of certain factsis n question of law. * 
N ABDUL MAJID KEAN v BALAPPA . 105 


Finding of fact. See Orr ne ` 


, CHDURB Cops, 6. 100, B16 
Finding of fact 

is fln of fact can be challenged in second 

y when it i5 dpi enum t it is nof 

JINNATEN- 


Jusafled by the evidence 1n the cane, 
NESS v. ABDUL HALIM 


——- Ld of fact—Erronecus sup 
. fPontvmn—I: 
Ka finding of fer arrived wi an: erroneous 
suppo&tion as to matters which are not on the 


record can be imterfered with m second appeal. , 
CO ABDUL Ssuap v GUNKENDRA KRISHNA Ror 974 


~ — Funding af fact, whether can -be 
gusce: See Or 'ROCEDURE Cos O: Tag 





Wa griaa law 
- A pomt of law can be raised for tbe first time ' 
in Second appeal, if 1t does not necessitate the tak- 
ing of further evidence. L AEwap 
DAD Kasa; BLL 351, 603 
: Question o; ‘act—A equiescenca 
Ewonan Nut DU Cobh Sri ang 
cane 
quisi denbé i not a question of fact but of 
vA ane from facta, found end it is open, 
therefore, to the High Court to consider whether’ 
the question of 
decided .by the Court af Appeal below. 
A Eu ee is no more than an .instanoo of 
ae ua Lp by ome et by conduct. 
an mi "prevent an act 
ie FEA benng a notice af ite being. dong, 
anes ac eces mm it, BO aB to Induce a reasonable ' 
& he consents to it, and. the re * 
to hiy 


peed 


acquiescence has ap properly, i 


Order under- section 50, Crim LH 


> 


‘Kian 9, ÀLLAH-- — 


e 


* vocas. 


"upon a co-owner with 


Appear (Becónd)—eoncld. P» 


GENERAL INDEX. - ae hlc 


. Arbitratión--espid, — , 


MAC . Los 
sincerity, he-has no more right to challenge the - 


act to their. prejudice than he would have had* 
if it had been :done by his previous license, 
But mere quiescenée or absence of interference 
15 not sufficient to create an estoppel . 
‘The vigilance required of and the duty cast 
to an mfiingement 
of his right 1s greater and af a different 
description from what 18 expected of .a neigh- 
bouring owner when he finds an act being dans 
by the other on his own property. a7 
Mere delay m taking proceetlhngs, if the 
remedy 18 not barred, is nothing A. 
uieeoence ia on the 


The onus of proving S 
14 OC DANESWAR v. ANTA 


foo 


——— Stipulation,- whether by way of 
penalty—Question of law. See CONTRAOT Aor, 
s 74 751 

—— ————— — Bui for rent., See ` BENGAL 
Tunanoy Act, 8. 153... 





., 8295 
=— Suit for speciflo performance or 
< damagee—Damages, award of—Suit whether of. 
Small Cause nature See Or 


DURE OODE, 

s. 100 . os 123 
Approver, evidence of—Retracted confesion of 
co-accused—Conmetion Jor murder— Independent 


necessity o E - 
It 18 unsafe to conyict an accused for murder. 


on the testimony of an approver and the retracted 


independent corroboration 
penorn, 11 O L J 325, (1924) A I R (O) 369 
Or L.J i ] 1 


25 
35 


Pardon ioa prover by s 30 Magistrate— 
Trial of case, See ÜRDIINAL PROCEDURE Cope a 
3- : i 





" roceedings against—Oertificate of Public 
Troster whether easential—Provision, whether 
retroe ve—"Statement" in a 339 (2), Ofuminal 
P IUE Oode, "Whether elude statements 
before pardoning Magistrate—Approver noi ex- 
ammed abou? such Kia kemen ke. U% against him, 
whether legal. . See ORIMINAL PROOEDURA Oopa, 
B 0339 oo 


Arbitration. and award—Arbitrator—Jurisdtction 
exceeded or not exercised —Oonsent. Of phirties— 
Arburator as witness—Duty of Court4-Examtna- 
tion on commaston—Lamat of examination — 
Award—Afanors parties — * 


The consent of the to an arbitration 


parties 
that the arbitrator should leave certain items" 


und ar take various forms, an ex- 
pressed withdiawal, 
to submit. the necessary ma .,& mutual 
recognition by the parties that a condition: of 
things exists which makes a deoimon impoembl 
ora diplomatic .mlence with regard to'a mu 
understanding . n s a 2 
lfan Arbitrator chooses to undertake tho decision 
of a variety of matters with the consent-df parties 


a mutual undorsetanding not , 


| to the’ materials of ‘his’ decision, to 


_ arbitiator or submit him-to a roving t 


. 
e. 
i lo ue r . 
- .r, 
ue UNE 


, . PEE '* =f 

and he daliberately, or ‘by an -overaight, without 
the consent of the parties, omits from his decision 
anything really a kn) it 18 sufficiant to destroy 
the award; because, he derives his authority only 
from the consent of parties and fiom the moment 


„ he outeide that consent, elther by ‘omit 
dod s n 


i À e what they ‘have ab thim, or 
y deciding something w) ey ‘have 
sub: to him, he cèases to be clothe? with 
the legal authonty from which alone he denveg 
"his jurisdiction, e. 

If im the course of avents, -which-have happened 
since, he took upon him his office, it’ has become 
impossible, or no longer desirable, either in ‘the- 


view of the Arbitrator or in the view of the parties? ` 


themselves, to decide any one or ancther of- the 
‘pointa ongimally submitted, and the es them- 

veg that the Arbitrator should .disragard 
that pomt, the defect which would otherwise 
invalidato the award, ceases to bea defect. 


An Arbitrator is ‘not, in, the” pation of an 
ordinary witness Therefore, a Judge ought mewer 
to issue a Commission for the examination 


eg 


of ane 
sedan 
un lled 


by way of examination by the 

py ttis Judge an hen an arbitrator 

ppears before him, ‘he ought to exercise the 

severest possible control and cucumspection, 
examinati. 


over the an, 


The practice of calling Arbitrators indis- 


E 198i y^. on 


crimmately, as though they were,witnesses to tha * * 


' . issue of factris not only an emreasonable .busden 


upon the-. Arbitrators and certam to lead to a 
deal of irrelevant evidence, "but ıt alg 
, tends to lead the Judge unconsciously into a kigd 
of re-hearing of the Arbitration Nothing can | 
worse than that, because there is no appeal from 
an Arbitrator, and a Judge ought, fom the first 


severely to discountenance an ceeding which 
attempts to take that form But ore n. that 


he ought to exerdies a severe control over the ^ 


interrogatories or ‘examination of 
when summoned . 

An Arbitrator 19 a judicial person in respect of 
‘the matter of which he has been appointed He is 
entitled to the respect and nmd. 

a person occupying that position, and his evidence 
ought.to be confined strictly to:the points which 


the Arbitrator 


> are 1n the eyes of the. law matenal.as 


from him That is to say, any question Gf fant, 
evidence oi allegation: tending to 
establish or disprove his own ‘` misconduct, may. 
be put to him if he is charged with misconduct. 


‘Where an Arbitrator finds asa fact that a party 
did withdraw oi did agree ‘to things, that 


re 


eration due to , 


finding of fact which a O £ la $ 
is a of faot w. a Court of law cannot go- 
behind 


An Arbitrator may be ene apen the course 
of procedure which he has adopted,the material 
which he has utilsed m arriving at his decision 
and all matters affecting the award itself, that’ is ° 
to say, the drawing apos the award, the pibcg of 
paper and so forth ' The shghtest attampt*te get 

get tos 
pack of his mind, and to examine dum . 88 to why. 
' DNA MEL 
- 4 - 


E: prs Arbitration—conid, 






eo £n DX 


"be ‘immediately and ruthleealy excluded as 
undesirable. 
` Obtter-—When the guardian of a minor has 
muc been properly ariy appointed and- the miar 18 pro- 
SUR. CERE im arbitration proceedings and 
E: Soarian d a PARIT the awaid both in his 
i ' qn capacity and as agen of the minor, the 
^7 award 25 ponding on e minor for the time beng 
~ through his guardian, and he cannot be heaid to 
"False any objection which might be open to him as 
minor on the ground that his interest as an infant 
has not beni properly nthe aout oa he Teaches 
b wed majority add raises it ın the o way AKu 
` "Lat v. BISHAMBAR BAHAT, 22 A L J. 919 , 219 


"gs ` Award—A pplication to set aside award—- 
M Applicant, what must prove—Onus—Court, faure 
e of,.to sn ES CAES Cotrt, whether 





The burden of proving that the arbitrators m 

eT award either refuged to hear 

m or "ipee the matter without giving 

ete des ip oral thea the party who wishes 
2 to get aside the award on these groun: 

. When an application for setting aside the 

award' 18 refused and the Court commits a 

material ty m dome Pon, BO, or refuses to 

exercise J lon, the High Gourt can interfere 

under section 115 of the OMil Procedure Code. 

. A GOoBIND BINGH v BurgouwaTH Sinan, 22.A L J. 

ese rans & À L. , B. 520, 48 A. 686, (1924) A L 





B) 16 
“Award out at Couri—Some Property left 
e . .undivided-* -*Applicaton to file awaid—-Applica- 


on mentioning particular individual to carry 
“lon meni divimon-—Deecree in tarms'of award—Refnsal 
of person nominated to act—Decree, whether 
executable-- Power “af Court, Ses Or Pro 





OEDURB Cong, s, 151 513 

. Construction of ` eontract—Agreement to 
‘refer all d aring out ddl ale to 
a 101— relating to terms o 


.  * tract, nature of—Stay of sust-—Daseretion o Qui 
. +  —Burden of proof—OCourtis, duty of —Arbiration 
‘= Act (IX of 1890), s. 18 Dti Procedure Coda 
* (Act V of 1 1008), 8. 104—Order staying sutt— 
^o. “Appeal, whether à 
` Pet Kimcard, J. O—Under a submission to 
* . + refer all disputes out of a contract, the 
- ‘arbitrators have authority to "decide what aro the 
terms of the contraot . 
-. A sut toavoid a contract on ‘the and ot 
~ miarepresentatian and fraud, based on the allega- 


tion that a certain’ term waa maerted in the 


contract without the. plaintiffs know ,15 8 
i sur aring out ofthe contract and is liable to 
ke under sention 18. of the Arbitration 
a — parties have agreed to: refer all 
NE: tes arinihg out 0 of the contract to arbitration: 
" fee r Madgas T, J. Q-—The estion of 
2.77 sta; „a suit under section 19 ‘of Arbitra- 
2557 qo Gin one ef duaretion by tho yang Court 
3 to judiciall ercised, pees. than an 
e - .ebsolu ube hght of ih defendant HE M Ka 
4 : its 


Zand how AS arrived si a particuliar deoisiot should 


ES OASES- AT 


‘ * Arbitration—oontd. 


“A defendant" -dintmiing a-stay 


pen 


arf . 


Ba ant ius 


“show, "pcd ee MENEE a 


agioed to be referred 


An appheation bya deferflant for sta “ot a 
suit must be distinguished from an ‘APE din 


for- a stay of, the arbitration 


musrepresentation and fraud 18 


P 


‘ 


proceedmgs in*.. , 
which a different sat of considerations would arise, ^: 
A suit to avoid a contract- on ‘the ground of 


nota suit: relat- 


- 


D 


ing to-a dispute arising outof the contract and , 
is not, therefore, linble.to be stayed under séc- 


tion 19 ofthe Arbitration Aot, 
that the parties had agreod to 


on the, ground 


refer all ‘disputes ` 


arising out of the contract to arbitration 

Per Kemp, A J- C—No- appeal lies under 
section 104 -of the Civil Procedure Oode from an 
Order passed under-section 19 of.the Arbitration 


Act, sta a suit - 8 BoDAWATHRWALA v VOLKART | 


Bzormns, (1823) A LR (8) 25 





81 


Contract for sale o goods— Provision for, 
- arbitration ın case of 


as to 


* quality—Reference to Arbiinatore—. wrden of * 
proving  defectweness in quality — Arbtirators, 


jurisdiction of Stipulation for 
—Award without survey, whether 


fureey of goods — 


Plaintiffs entered into a contract with the 
goods | 


defendants for the purchase of 
The contract provided that, in 


cartam 
the event of a 


dispute arming between the parties as to quality, 
eto, it would ere to tis Ben, Obamber 
of Oommerce who wo "arrange for survey .in' 
accordance with ita rules" Plaintiffa took ercep- 


tion to the quality of the 


Bupplied and 


the dispute was referred to arbitration, the buyers 


"leaving the matter ın the hands 


of the’ Arbitra- 


tors éither to award cancalment or any ~ other 


relef as they would deem fit” 
made their award as follows “We 


The uirators - 


have considered 


the papers and as buyers are unwilling to pro- 
duce the bales required for mspection their claim 


- cannot be upheld and we award that they pay 


for and take delvery of the goods in terms of 
contract” Thereu the -buyers sued “for ‘a 


declaration that ‘the award eras 
operative 


invalid and in- 


Held, (1) that 1t was for thé plaintiffs buyers 


to prove the pase which they 


before the Arbitrators, namely, 
rdance wii 


supplied were not im acco 
ee m of their inferior 


were allegmg 


tiat tithe he on: 


oM 


(2 t «s the buyers failed to padig the 
pus for inspection when caled on by the 
1l 


tratord* to 

the decision of -the , Arbitrators 
“bu had not proved their case , 
3) that “having come to that 
a trators were within ther 


so'they could not c omplain of 


that they (tho | 


conclumon, the ` 
Jurisdiction in 


that the pasa should pay: for and take 


E ‘of (I goods fei 
vision dud d 
io de effect ie pov 


eed GE referenoe 
ber should 


“survey, in ORE AS dd with itg rules did not | 
contemplato that -a survey should be-the only - 


of th, goods 
PENNCUE ED. Um dU" 


of ob evidence as regards quality. 
Sd, co lat ifa survey was not t hald” 


.o0*t 


of 


arbitrator ois: rag a 


+ Bengal Cham 


“Chamber by 


sub-section (b) of the 
been 





ton 


Vole 82] a 


(5) that wider the ANEKA the plainéiffs 
‘were not entitléd to any relief, C Norni niar v. 
OHANDMULL MuLcmAND, 280 W N 888, (1820, A 
IR (©) 1051 e 


Reference to arbitration not dinge 
Arbitrators," power  of— Procedure—Suit 

award. rence, whether can bè "challenged 
—-Admusaion of reference on- payment of penalty 
. —Reference to arbitration. properly stam ped. 

Refusal of one of several arbitratoza to. a 
Substitution of. another’ arbitiator—Document, 





whether requires stamp ' : See Brad "anm 8 35 
(a a) 416 
Arbitration Aot (Xx | of 1899), 8.9 )—4sbi- ` 
tration q atyoe of arb- 


Partles to a suit had entered mto a'contraot where- 
by the -plaintiffs had sold and defendants had 
bought a Toantity of sugar "The contract cóntemed, 
among Eus ers, an arbitration clause in the follow- 

—‘Any disputes to be. -settled “by 
eas unde the rules of the desi Chamber 
of Commerce, or, at thé option of the sellers by 
the arbitration of two European importers 
of Calcutta, one to be appointed by sellers and 
one 'b e buyers" Disputes arose and the 

lambi elected to have the iro of two 
uropean importers and dee ) to the 
of Commerce They rdi not how- 
ever nominate an arbitrator whereupon the matter 
'réferrbd to the arbitration of the 


was made plaintifts ap 
Heid, that the plamtıffa sellers. having elected to 
go to the Arbitration of two Huropean rmporters it 


was not o to the defendants buyers to have the 
Dp Her 11rated upon by the Tribunal in question, 
the case of failure of the tiffs to 

ed, in the’ 


promt, an Arbitrator within the time 


ence ofa different intention arpressed jn the , 


laid down in section 9, 


submission, the pr 
‘bitration Aot should have 


follow CG SUNDERMULL PORESHBAM v- 
'T'RTBHUBAN Rp & Co ,51,0 657, (1994) AT 
E (Qe 769 





Signing, if necessary’ 2. 


Under section 11, Arbitration Act, gan award 

must bem wnting 'and ' The Tuzning of 
the award is not a mere fermality Lassa 
JammaG v B P Trwaxt, 3 Bur L -J 108, | O0 
AIR m 319 . 


——*. 
arising dd of contract to arbitration—Duispute 
rel to terms = contract; nature of—Stay of 

"suit—Diseretion of Court. ` See ARBITRATION ;. 81 


Assignment—Agreement ; to assign “decree— 


Judgment-debtor's in&olvency,. whether affecta 
agreement—Asaignor's‘right to recover ful. 


. amount agreed- umm DUANE. See Srsoirto 
PERFORMANCA ` . 





| GENERAL- INDEX.. Dee, = re 


the defendants, an Sf PEE OEE 


9—Agreement to refer all disputes => 


a E Me ^ 4 





; 1063 : 
, Assign menk-emili, ` 


S (equitable) Assignment of. shat is “now . 

e owing and hereafter falling ` dus”, whether Y 
absolute—Lien or charge moni. 

A trust in -favour of th or “whether of, 
the whole debt assigned oe of the ‘surplus after 
retention thereout of a definite «sum Phe the 
RESET does not prevent the ass, ' 
absolute , 1n the case of dere esed: 

a deduction to. pay a sum of money out of g 

specified debt or fund constitutes such an asaign- , 

ment though not of the whole debt Br fund' and .' 

14 1s immaterial that the amount of the debt 9. 

assigned 18not ascertained at the date of. the ^ 

vanaignment —« 

An asmgnment-to a “person; his‘ heira, and - 

. assmgneea of the amount owing to the assignor 9 
and hereafter falling due” 1s an’ absolute one ‘in 
favour of the assignee..and creates in his favour 
a hen im, the nature of a trust or êbang on thas 





zn money recovered thereunder M RAOcHAMADUGU 


-VRRKATAPATHU v. RAMADAS RAO, 
701, 47 M L J, 528; (1994) A L 


Non-enating \ -P ty, agreement e E 
assign, validity ^ P im ns migni, 4 
` essentials ot--Part-performanoe, doctrine of 
BENAMI TRANSACTION “333 . 


of debt ın favour af mutor—Conaideration, 
yment of—Mino1, whether can sue. See 
NOR. - 96 


921) M.W N.° 
-(M) 780- 960 . 











Right to sue fbr account, whether - 
cn bags of ouni, viele ang t 
ability, test of—Right aris out-of contract, * 
whetHer transferable— Titledlced, delivery a— 
Right, whether "transferred. Bee VENUES OF, 
PRrorarrr Aor,s 6(e): 3 411 


Two devoluuons— Assignment and death- 
Assignee's rights < See -Or PROOEDURA Oops, ` 
0 rà "991 


Benaml transaction—Benaini transaetion to” 
avoid statutory prohibiton— Bust by benamidar— . 
Oourt, whether can refuse ruf = - 

A Omal ‘Court bas no power, to declme s 
enforce a contiact-which is legal and binding in. 
avery respect.and on the face of it.as between ' 

the pure ee mere assumption that inreahty . 
it «s intended for the benefit ofa third - . 





- egamst whom a statutory prohibition to'enter into 
8.11—Award not in writing, validity of— - AHMAD KHAN, 


such contract.emsta L 
Kaun, 6L L.J MIO Enc 


v ALLAH Dap 
- 603 ., 


. Of. 








Agreement TO sue for be pai of another. 
executory and opposed to 16 policy | 
of conveyance, . 


Specific performance-—F'ormal 
whethe: saary-—Non-exrating property, agree 


ee ‘interest an the property ni ande I) ee 
his name, he representa, 1n fect, tho real oaar and. 
samara trustee for hm. É 
ent to sus for the benefit of wo bens 
ama 


8 E the Jaten ara aké -oxperid 


aaa 


" à B 
Hs . » 24^ 


pe Na E 4 “eo, . | HE " Dp V . 
Bonami transactlon—contd <e Benaml transactlon—concld. "es 


^ at the suy and ging bam” the. right to become 
the Gener of the property resovered under the 
"decree in that suit, 18 not of an executory- nature 


. tory 
^o, mequiring-the execution. in future of a formal deed 


"of convéyance Such an agreement 1 not opposed 
. Yo publio -pohey, the paramount “publio policy 
E 4 n mot D iicden with cantracta ente into 






*freely and voluntarily by men of full ege and 
competent anderetanting . ee 
Inequity as well asm Jaw non-existing 


m REL e mads the subject df an agreament. 


n! by comes mto exstense, the 
'* contract to akala worka out as a complete assign- 
ment by itself, provided ‘the nature pf the 
‘perty 18 such that its transfer is not forbidden by 
^ “law ‘The essignment, however, to ‘be operative, 
©” must be valid in form‘and where it 1s not so, the 

. doctrine of part performance cures the defect, 


Essentials of doctrine of part: cé stated 
O BANSIDRARV AJUDHIA Prasan, 100 AL 
301, 270 'O 175; WO L D. 639 ` "883 


r Presumption of .advancement— 
Orvterron—Burden of proof— 
e $885), 2,58 as | ; 
** , Where a, transfer has 'bsen made ogtenmhly in 
~ favour of a wife or a son, there wull not m 
4 dealmg with Indang be the same presumption of 
‘advancement as there would “be in the case of 
` people 4 
E e oriterion in these cases in Indis is to con- 
aider from wheat source the money comes with 
' ach the : money is pad. But, the 
source of. the purchase-money ‘Is to -be tho 
.omkerion in the smbeence of other relevant 
irouna! 


*. The burden of proving that .a transaction was 
@ benams one i8 an, the assertor, even a slight 

` “quantity -of evidence to show thatıt was a sham 
transaction’ will suffice for the purpose ‘Such-a. 
transfer, however, cannot be considered as nothing 

- and the person’ who impugns ita apparent character 

. must show something or other:to establish that it 18 

a benam or. sham transaction ” E 

^ ‘That a large portion of the consideration money 
was paid-by a husband for the purchese of pro- 

. perty in the name of his wife does not releve 
,  bhose, who allege-the transaction to bea benama 
. rang, from , proving it to be so This burden 18 
- ' greatl aana 1f a great length of dune' has 
23 -mn the transaction impugned O Ras 
KUNWARI v, MAHARA; Kunwar | i 832 


— Test-—Onus—Nature- of evidence 
, mecessary—Decimon, how-arrwved af. : 

- As benam transactions are very fámillar in 

Jindian practice, even a slight quantity of evidence 

-to` show that it wes & sham 

suffice forthe purpose, 

The person who 1mpugns the apparent character 

„of a transaction must not rely, however, solely on 

` probabilitass He must &how something definite 

to eetabhsh*thatit 3s a sham .transactian, on the 

ee principle that tha burden of proof ‘hes upon the 

pèrdon, "who. contrary to the tenor of a deed 


r 





po- 


erson, 
-trust of dho legal 
DN decision of the 


1 


proved or 


«tion, the case must be d 


, e. T ns s 

The most importante teat to be applied in, these 
cases 15 the source whence the conaidération .came 

Where itis asserted that an asmgnment m the . 
name of one person ^s really for the benefit of 
another the princ®ple apples, that the 
estate rosulta-to the man who 

pays the purchase money. 3 . 
urt should rest not “upon 
suspin but upon legal grounds established by 
tegiimon 7 


y f DNE 

here, however, from the lapse of time, direct - 
evidenge of &;eanolumwe'or ‘reliable character is  ' 
not forthcofning, as to-the payment af ‘considera- 
t with on reasonable 


probabilities" and legal imferences arismg 
e * 


admitted faota 


The doctrine af advancement mn, favour of wife > 


or child does not applyan Indi, ‘but the rélgtion- 
ship 13-4 circumstance which 16 taken into con- ~~ 


-sideration in err 


Act (II of . 


. Case of & transfer of land made by a registered 


-whether the trans- 
action 16 benam ar not BHUBANAOHINI Dasr v 

KuMUDHALA Dasi, 28 O. WON 131, 39 O `L. J 140, 
(1924) A.L R. (0) 467 7 ^5 934° 


-Transfer property by A 4 
indians — Prem "a ban Gene 


1 „ fam 
mierpretahon of—Courts, d ] nterpret 
EGE Sum Rn Ge hn antar um 





There is no widespread and parmstent 
and * practioe among Anglo-Indisna m Burma of 
iland mı without any intentum 


of transferrmg the ‘beneficial o 
way there ua amongst Hindus and Muhammadans 
he presumption of advancement ansee in the 


ip in 'the 


k 


desd by-an. Anglo-Indian husband to his lo- 
Indian wife i oe 


^ In cases of transfers of land to wives or 
children without any intention of conf on. 
them the baneficial ownerahip, not anly 1ace, place 
of birth, domicile or residence have to be taken 
into canaideration, but widespread and E. 
usages and practices of executing such documenta 


"pave also to be depended upan, 


should be f 


It 15 that. @ourts should regard 
documents executed in a solemn form as primaril 
expressing the intention of ‘the akecutant accord- 
ing to their or and evidence af strong motive 

ming for acting with an mtgntion 
contrary to that which” tha Aoin indicates 


^7 TtYs ‘not onlf acts and conduct at or about.the — ^ 


time ef & deed of gift that. are relevant but the 


evidence of subsequent act and conduct ja also 


LJ 85, (1924) A LR (R) 283 


- Bengal Court Fees (Amendment) Aot (I 
ea nie E ( ment) (IV of 


` ' en alleges that- the apparent as not the real state - 


Be ` 3 uj 2 E e 


Bengal Deoennial Sertlemant Regulation 


admisaib% R Lzcus v Lxous, 2R 253, 8 Bur. 


686 


1922)9. 5—"Leviable", meaning of—Review, 
application for—Oourt-fee Parable Tetpi 
when permissible, See QounT Fes Aor 
Arta | oo 297 


(VII! Of 1793), 8." b—Talukdar paying re- 
venues to Jemsndar— Jama nob separate, | 
effect: of Bes Bancar Tmanor Aor, "xs D EE 


tron—Voting gncloeure—Oandtdate, right of, to 
` be preseni— Natural right 3 ] 
A.candidate for election as a Munier 


polling atation where the votes are actua. 
ed o i 5 


natural law, e . 

Where righta of candidates or electors are given 
expressly by.Statute, they do not carry with them 
any rights under law not given hy 
statutory law C OHAIRMAN or Hownan MUNIOIPLITY 


under 


v Hari Papa Rov, 280 W N 882, (1924) A I R 7 
OO) AG ` É 845 
engal,- North Western Provinces and 


Assam Civil Courts Act (Xll of 1887), 8. 21 
— Small causa case transfered to Honorary 
Munsif's Court Appeal See U, P HowozARY 
Mungese -Aor, 8 8 (2) 9 $ 
Bengal Public Demands -Recovery Act 
aat 1913), & 4—Form of certyficate— 
ta 
The 


nce with provision, whether essential, 

form of a certificete under section 4 of the 
Bengal Public Demands Act should be 
strictly, complied with, and a certificate which 
containa no entry m that part of it, which 1s really 
the cartificate in the presenned form, giving any 
„of the particulare in handwriting of the officer 
competent to issue auch a’ certificate, 1e invalid 
C ALI MIYAN v WaJADDIN BIDAR 101 


Bengal Tenancy Aot (VIII of 1885), 8, 29— 
Amalgamated jama » 
A tenancy creüted by amalgamating additional 

land with an existing occupancy holding 18 not 

controlled by section 20 of the Bengal Tenancy 

Act ~ j 
A landlord is entitled to receive consideration 

for recognimng the purchase of a non-transferable 

occupancy hol `O Bası Kama ÅORARIEB 

.BaHADUR v GENDA HELEH ] 970 


89. 38, 62—Suit for rent—Abatement, 
whether cam be claimed et 7 
tlauned ma rent 


Abatement of rent may be 

$ Bengal Tenancy Act C Gosta 

. Bryant Prawanix .v Haw OuaNpga Dad Da,- 29 
É ^ 3 








15 
i i . œ 
- B. 87— Nondáransferable ncy— Sale 
4 by tenant, effect of —Tronsferee, 9 scia of 


as agmnst the landlord © Skexmay OnUNDER 
Bast v. NAGENDRA NATH . 958 
— 88. 9B, 98, 100—Common Manager— Suit 
for rent—Executton of decree— Previous sanction 
of Ditrwt Judge, whether necessary 
here 18 no provision Im the ‘Tenancy 
Ac} which’ requirés the previous sanchon of the 


t . 





, GENERAL INDEX + 


292. 


. v PERTAP Upar Naty Sanr Deo 


1 Tok S 
-District Judge to be obtained to bring 
for ient against a Common aoe 


execute a decree obtained m such sut. © ie : 
OmaNDRA v Ray KUMAR ; ‘327 


` 





‘g8, 102,103— Alienabihty of im f 
estates, evidence ot—Settlement Wao 
- -levenoy of: See HINDU Law 886 
— 8.103 (b)—Record of Rights—Presumi 
tion-— Burden of poem contrarye—Talukdar dy 





B Decennial Settlement Regular 

of 179%), s 5—Kabulyat, definition of iy 

"tentre—. mpiion, meaning — of—Zemundar, 
hia of »' 


-The burden of proving that an ; 
Record of Rights 18 erroneous 3s joues 


ecco who bas vig 

1 talukdar who been payi 5 
the remindar but bas taken no Bord panne 
separation of ‘his jama from the temindary jama 
is not an independent talukdar within the mean- 


mg of ‘section 5 of the Bengal Decennral "Settle ` ) 


tion, 1783 
wat predicates a patta 


ment = A * 
mas dhe pêntan Jar: ta a NS » dio 
fenant Tho kabulwat, ag dts name EM D 
mere acknowledgment, en engagement by* the 
tenant to cary out the terms of the 
. The “esumption” of a "service tenure" 
“not mean that on faflure of the direct male 
“eacheats” to the zemindar and “becomes 
called his sir or khas property, 
148 character, but the serfindar 
to make a new settlement with 
and sanction of the authorities 


does 
lnet 


the jagir ætams 
becomes entitled 
dhe knowledge 
P G Srinata Ray 
V9 UY 


502, (1923) 4 I R (P O)217, 33 
Da Mas A OI M T 408, 26 





Officer, force 
d by way of revuon preal 
—~ Question decided by Re- 


of a decree of a Orvil Court in a suit 

parties, and if it, 18 not yb ae 
revision or appeal, under sections 108 and 109A af 
“the Act, 16 operates asa final dearee na deciding 
between the parties, (1) that the tenant halds tha 
‘land subject to the payment of rent, (e) that the 

* rent. 18 
Ofer -. t fixed by Revenus . 


~ Bo long as the decimon of a Revenue Officer, im e 


-prooeedings under section 105A, B. 
Act, remams m force, effoct must 
-under-seotion 107 of the Act 


Jt w notopen to defendants to raise by "why af. 


defence, un: section 109, the very question which | 


what i? * 


cy 
be given, to it - 


* 1008 * ^ INDANÓASES. ^ . "SU M S 
2 Bengal Tenancy Act—centd. ' ` Bengal Tenancy Aot—contd. * x As . es 


E" KA s 
ts, but there is one class of cultrvating 


was decided by the Revenue Officer under section A nial 
who are called ray 


* 105 of the Act. That section does not whittle , Nu 
away the effect of section 107 of the Act, and In theory the rayat is sup to be m «- 
. apples only to cases where no decision has been actual occupation the ] and actually 


by the Revenue Officer concerned 


cultivating it ,'By vutue of this character, the . 
Moman Ray v ASUTOSH Morse 0. 


e TONON . 
“raiyat esu to acquire à nght of ocou- 
e 


HARANI 
‘LJ 3,098) A IR (0) 007 


_—-— 88, 105, 106—Application by landlord . - 


. under s l05. and by tenant under s 100—Dw- 
@osal of application under s 105 stayed by con- 
sent of parties—Dectsion given in application 

` under s 106 before final dectsion 1n applycation 
under s 106—Dectsions under two sections. con- 

e facts Decision under s 106, whether binding. 
‘A landlord applied for the settlement of fair 

rent under section 105, B Tenancy Act 

Then the tenant, made-an application under sec- 

tion 106 alleging that he held his tenancy 

aten uniform rate of rent for so long that he was 
entitled to the presumption under section 50 of 
the Act. The hearing of the application under 
on 105 stayed until the disposal of the 
application under section 106 on the ground, that 
tis case under section 106 would dispose of the 
nestioj whether the ient was fixed or not and 
argument was mot challenged on behalf of 

the,landlord The application under sectión 108 

was dismissed for default and revived and decided 

eventually in favour of the tenant but between 
the date of its ftr default and the 


* order for iestoration the application under gec- 


tion 105 was taken up anda rent higher than 
that Sntered in the Rétoid of Rights was fixed as 
fajr rent e z 
eld; (Mukerjee, J, diasenting)—that as by 
ual consent of the landlord and tenant the 
question whether the rent could be enhanced or not 
was to be settled in application under section 108, 
“tha matter should po looked nt from the position 
which the? parties would have occupied had the 
* application under section 108 been not 
dismiased for default and the application under 
section 105 not taken up by the venue Officer 
“and the parties should be bound by the decision 
‘in application under section 106 and not by that in 
application ‘under section 105. O PHABANNA Dap 
* 0 AOHHIR-UD-DIN MAHAMAD 953 


—— —— 8, 153—851 for rent—Second appeal. 
Under section 153 

second appeal, does not le when no question as to 

the amount of rent 18 either raised o1 decided in 

a suit for.rent, where the value 18,below 100 rw 

C BuagaT OHANDRA v HARI KRISHNA 29 


——L$.158-B (2)—Land laws, scheme and 

» poliep. of- Rayat postion of — nder es 
w can acquire occupancy rights—t/: - 
raiyati, tenure, whether transferable — Previous 
possestion, when can form basis of eit 


e scheme and policy of the land laws of 

is to omginally divide persons having 
integed in agricultural land into two classes, 
vir, those in, actual occupation or cultivating 
tenants.and those entitled to rent fiom such 
tenanta.. There may be several. degrees of rent- 


‘oe 
2 r 
. x 
. é an 


the Bengal Tenancy Act a 


^ An 
law which 


fenes or right to remain in occupation. of tho- 


Though he 1 allowed to sublet in the us : 
of law, the ratyat 18 the actual occupant of the 

mad occu pyung 1t through hus lessee, as by 
sub-letüng he*does not’ become a middleman ` 
- The Bengal Tenancy Act, however, has been 
less favourable to an undei-ratyat and hes taken 
away his nght of acquinng a right of occu- 
panoy under any condition except by local usage 


- or custom. He is no better than a tenant-at-will 


with no tangible mterest in the land except that 
of holdmig. it til] the end of the agricul ” year, - 
a right of an undaer-ratyat 18 not transfer- 
able * * 2 ; 
The interest. of an under-ratyat 18 not’ hart- - 

able 

Mere previous possession, unless into 

adverse possession, cannot form the foundation 
of a suit for recovery of possession. C JNANENDRA - 
Nam v DuxurgAM, 28 O W N 865,400 L.J 90, 

(1924) A 1 R (O) 850 386° 


8 158B (2), object of —Co-aharer landlord 
whether can waive benefuü—Omission to serie 
notice of sale, effect of—Sale held 1n. contraven- 
tton of Statute, whether null and void —Questin, 
how determtned—Irregularity and nulluy, die 
tinction between —Test i 
The object of section 158B subsection (2) of 

the Bengal Tenancy Act is to protect the co- 

sharer landlord d 
It 18 open, however, to the co-sharer landlord 

to waive the benout of suh-section (2) of sec- 

tion 158D of the Bengal Tenancy Act 
The omission to save upon the co-sharer 

Jandlord the notice coatemplated by sub-section 2 

of section l58B of the Bengal Tenancy Act does 

not n the gale or alter its character to that 

of a sale" held in execution of a money deciee : 
whe the co-sharer concerned consenta ‘to the. 

sale” - . 5 
lt cannot be* maintained on pmneiple that 

because a sale has been held in contravengon 

of a statutory proyison, ]t must, irrespective of, 
the and purposes of the provisions, 

deemed to bb null and void i 
When the provisions of a Statute have beep 

contravened, if a question arises as to how far 
the proceedings aie @flected by such contraven- 
tion the matter must be determined with regard 
to the nature, scope and object of the particular - 
provision which has been violated s ` 


uregularity 18 a deviation fom a rule of^ 
n doee not take away the foundation or 
authority for the proceeding or apply to ita whole 
operation, whereas a nullity ıs d proceeding that 
is taken without any foundation for it oris so 
sasaka Qetoottye as to be of no avail or effect 
whatever, or i8 void and incapable of .bemg 
-yalidated - + - * xd EON 5 





Q3 


eBehgal Tenaioy Kat gi ` 4 n 


.Bpacea8 between. the 


ey ii eae ey 


Vol. "m 





The safest rule to deter what isani I. 
lanty and what 18-a nullity i8 to see whater 
the party ,can waive the objection, if 2 can 
waive if, 1t amouftts to an ineguiai ty 

cannot, 15188 nulli -O RAJANI KAKTA En i^ 
RAHAMAN Gazt, 37 Gb TAM, 20 WN. 16, 
(1924) A I E (0) 408 " 507 


— —s. 17 3, oaii dide timiano 
See LnrrATION AoT, Bon T, Art 108- 322 


„Soh. Il, Art, 3—Landlord and tenant 
ang for cultwation—Leasee settling - 
chia erns, “whether reiyat-—Suat for recovery 
E possession agavnat landio g= amitation— 
* Rayat, test of -~ 
SUA a landloid, under a parwana; gives a 
“permission to cultivate’ oertain land, the . 
lawer 18 paydi a and lumitation - Een a gut. na E 
r recovery, of possession, o 
the landlord, is governed by Alt! Gaga A 
to the Bengal Tenancy Act 





The “mere fact that such a person settles tenants ` 


upon the land does not change the natuie of his 
holding. 

In order to determine whether a tenant 18 arawat 
or not the test ıs not the'use which the tenant has 
made of the land but the p for which the 
land 16 leased Pat Garant Das v Dwanra 
MANDAR, 3 Pat 540, (1924) A IR (Pat)269; ( ae 
a. "L R (Pat) 557 

Pangal Tenan cy (Amendment) Aot (lII of 
UN -49K of tenure of aboriginal, — 
Aether nullity—Warver pf provumons of Act— 

Appheahon to set aside sale—Limttation 

A sale of the tenure of an Aboriginal im: execu- 
tion of a decree m contravention the povi- 
sions of section 49K of the n Tenancy 
(Amendment) a of 1918 1 a ni g 


Wr engal T enancy (Amendment) d ~of 1918 
with the object of protectmg the 


aborigmale against indiscreet transactions It 1s 
. not, therefore, open to an- abo: to waive the 


benefit of the provisions of the Act 

The question of tation arises only where a 
sale 18 a valid sale until 16 18 set aside, ıt does 
not arise where the sale 18 altogether void C " 
JOGGESWAR Mafara.v JHaPAL SANTAL, 51 O 224, 
28 O"W.N 556, (1924) A IR (09) 638 848 


Bombay. Distrlot Municipal Act (IM of 
1901), ss. 3 (12), 96 —Bye-laws of Kurla Munici- 
palty—Byedaw 192, meaning of defi- 
mion, of —Üpen space buildings, v 


While the owner ot a lege aroa of puiidmg . 
land i8 e dings ereon, open 
end buildings cannot be con- 


sidered as streets within the meaning of sec- ' 
tion 3 (12) ofthe Bombay District Municipal 
Act, untal the buildings ore ed, as the 


owner has. a right to prevent all other Desdns « 
from using his private land 

Byelam. 182° of the Bye-laws` ot- the Kurl£ ` 
Municipality means that ‚no point of a queen 
must be-at -a greater height from the 
than the ‘distance from the farther. edge i the * 


street on pee ne building RUM to ras ‘end y 





„Act, is-B&ved.fiom the 


Titles to 
Aput fiom some statutory “provision or-some e ` 


Bombay District Münlelpat keteg." ol 


ót the vigi line drawa from that point at the 
top of the. bul B /TYABALLI v “EMPHROR, 26 
Bom, L R. 216, (1084) A I R (B) 365, noni 


. 1188: 


Bombay High Court Rules, r. 214—Originatjn 
. BSummons—D tory decree, whether can ins 
granted Bee Brzomo Rr Act, 842 628 ^" 


Bombay Revenue ‘Jurisdictio re "x of." 
1876), 38. 4 (a), 5 (a)—B Tales to * 
Rent- -free Estates Act (XI of 1852 Se B,s 864" 

- Buu for déclafation that plaintiff 15 Jangam of 

- mathsmatniarnabtity of —Suw restraining Secre- , 
tary of State from recovering economic rent, 
whether ee UE Taon 1n possession ofe 
lands appertam- of mllage servant— 
Collector, power’, B: levy 
ultra vnes- Sut to restrain C Limata- 
tion—Limitation ‘Act. ax of 1908), geh I, An 
14, apphcabiity of ES $ 
A guit for a declaration that dins 148 the ^ 

.Jangam of a math 18 barred under pk” 42). 

-Of.gection 4 (a) of the "Bombay Rovenue Junsdic-. 

ton Act 
A guit against “the Secrets y of State for India ~ 

and other defendants for an myunction restrammg 
the former from reoovermg the full economic rent - 

of certain lands and paying the; same to the p 

&nd.restrammg the latter from Tece 

i of 


samé, even if 1$ falla "under | 
section 4 (a) of the Sander Kang Dha 1 Jurisdiétion 
bar created by section 
5 (a) of the Act * * 
The Government has. “power to® regulate 
rales the question of emoluments relating to 
performed to the State under the fifth provimon of 
section 8, Schedule-B, Bombay Titles to Rent- 
free Estates Act ‘but - -mat has ‘no power 
under that Act to frame any rules with 1eference 
-to the resumption of lands given asg.erfiolumenta 
of eny-hereditaiy office, such as karis, village " 
roshses, etc - Any sudh rules must be ulirá vires, 
The office of jangam of a math comes under the 
ph of section 8, Schedule B af Bombey 
T tires Estates Act 


rule having the force of law, the Collector has no 
power to disturb the possession af a third party, ` 
over lands appertaining to the office of a village 
servant, who may have acquii'ed rights in 

of such Jenda under the operation of law, as, for 
exam by adverse possession In such a case 
the lector has no power either to evict the 
porion in o irn" or to levy economie" rent in 


pica dian Sau sng cii Remo 


tary of State, for a from enf an'order 
which is ultra vwés is'not governed 'Art- 14, 
Behedule 1 ofthe Limitation Act *B Parpaya v. 


BKORBTARY OF STATH For, IND nan DR HOO 
-48 B 61, (o) A LR. (yên 57 RS 


Bombay: Titles -tó Rent-free Estates nee (Xl . 
-of 1852), Boh. B, 8.8. See Bownay 
JURISDIOTION 'ÁOT, 8; 4 (a) E 


economie rent—-Order . ' 


RAVÈNUH , 
‘877.4 


ert A ES 
e . r ae 


1008 - ° e 


Byndelkhand,Land Allenation Act (U. P. 
Act I| 01.1903), &. 9 (3 ortgage” by msm- 
ber of agricultural tribe—Decree—Reférence to 
Collector, whether can be made 

. The‘power to refer a case to the Oollector 
under section 9, sub-section (8) of the Bundelkhand 

Land Alienation Act can be exercised at any stage, 

1¢, either before a decree has been passed or made 

. _ absolute 
s The claim can be referred even ea ae has 
- * mominally métured into a decree which been 


~ mince found to be unenforceable A BIBHNATH 
SINGH v .Baspro SINGH 4 1037 
.Burden af proof. ‘See Acr or STATE 779 
6 ——— Bee ADYERSE POBSESSION 861 





Adverse poesemmnon—doint owners See 
ADVERSE POSgESSION 821 





cant, what must prove—Onus See ARBITRATION 
SEI fes 16 
"Yr Ses BENAMI TRANSACTION 934 


Benami transaction—Presumption of ad- 
vánpement.—Ontenon. See’ BBNAMI TRANSACTION 
* 1s T t . 832 


Contiact for sale of goods—Dispute as 








to pane Burdan of proving defectiveness in- 
quality 41 


See ARBITRATION. -~ . 3 
e ———— See LANDLORD AND TENANT—EJEOTMENT 
. = 226, 594, 623 


— Hi#du jomt family—Moitgage decree 
against father—Ancestral poe sold—Sint 
*to cancel &uction—lImmoial or dien debt— 
Burden of proof. See HINDU Law—JOoINT FAMILY 
180 





Hs * House ‚bult by tenant im abadi—, 





‘Tenant's t to transfer such house— Burden 
of proof. See OusTOM ` 810 


Record of Righta— Pxesumption— Burden 
“of proving contrary See BANGAL T'mNANOY Aor, 
s 108 (b 879 


- Release in favour of father-Bubaequent 
insolvency—Anticipatory fraud . See PRoviNOnL 
IwsoLveNOY Act,s 53 450 


———- Sale on credit or for caah., See EvIDANOR 
AoT, 8-102 658 








—  —  Buit for possession. See HvIDRNGE Act, 
8 107 27 


—— ——— Suit for possession of land—Encroach- 
ment, allegation of See EvrpENCB Aor, a 101 
$ 645 


P Undue ‘influence See Contract Act, 8 
817 


16. 


Gauss of aotion—Implied contract to pay— 
: Jersdiction of Oourt. See “Orv PROOEDURE 
*  @onu, 8, 207. - g n ` U£2 
Ie Ze " j ` ^ 


Application to set aside award-—Apph-: 


“if such a 


A , ru HE 
O. P. Land Revenue Act (II of 1917), 8..182, 
*—Occupancy holdang, «ransfer of— bardar, `~ 
consent of, whether necessary | 


* A lambardar is entitled to mamtam asut for'' 


ejectment against a transferee of absolute occu- 
pancy holding without his comsent, even though 
the transfer. was consented to by the ather .co- 
sharers N VrrHAL v, WAMAN , | 495 


-= 8. 203—Abadı mte, occupatwn of, by 





tenant—Transfer by landlord—Right of tenant. 
- toresist entry by transferee—Adverse posseaston 

The occupation by a tenant af an abadi mte m & 
village makes him a licensee and unless-the -land 
18 given to him as a house mte ‘he is-not protected 
by section 203 of the Land Revenue Act A sale 
by the landlord puts an end to the license. 

No tatle by prescription can be acquired in res- 
pect- of such land by the tenant in the absence of 
any assertion of adverse title against, the landlord. 
N PuwjARAJ8A v OHAGANLALAA . 182 


8. 203 (2)—Abadi ste—Landlord, when 
can re-enter—Usufructuary-morigage by tenant. 
A landlord gets no right of re-enty in respect 

of an abadi mte under section 203'0f the O P 

Land “Revenue Act unless there 18 a permanent 

transfer such a8 sale, eto He cannot sue for 

ejectment from the abadi mte when there wa 
temporary loss of a right of enjoyment of PE 

tion of the eite òn account of an execution of “a 

mortgage with possession aes 
A mortgage 18 not a transfer which permanently 
ta an end to the tenant’s interest and, there 

ore, affords no cause of action to a landlord to 





gue forie-ntry N LasacuaND v DaARTASINGH 
3: . 


1056 


C. P. Tenancy Aot (XI of 1898), s 46 (B)— 
Document transferring occupancy rights cannot 
be regustered—Regustration illegal even wrth 
regard to transferable property. . 7 


A Registramon Officer has no power to re- 
guter a moitgage-deed purporting to mortgage 
occupancy mghts which cannot be mortgaged, but 
document i EM zo it Ps to B 
regaided as not register at And even 
the deed includes some Transferable property, 
bemdee the occupancy rights, its i6gistration 18 
{legal and must be ignored in tdo. N Kmeagmit 
v. Jawinar, 20 N.L R 162 126 . 


giu pert Seine ip Pippi 
in 0 share m- | 
heder Mondlond"—Aengnes of fractional share, 
position € 
A mortgagee m eposseasion of a fiactional 
interest m a village 19 not a "landlord" within tho 
meamng of the O P Tenancy Act, and, theie- 
fore, cannot maintain a suit for ient against 
the tenants The position asmgnable to hun by 
virtue of the mortgage 18 that of a mere trans- 
feres of a money claim to a portion of the 
arrears of rent when they accrue due to the . 
landlord of the holdings held by the tenants of 
the village P 
An. assignee of only a fraction of propiietary' - 
lights in a village does not become a lord 
and the asaignor continues to be the landlord of, - 
a * . * ' = 14 


` ex, ^ 


“6, R Tenanoy Act—1 920—cónóld.- ^ 
‘the holdings, ‘so long om ho “rétéins: the remain- - 
- mg fraction to himself -N “HArBAT v Lacan 





Tenant, whether ogn bequeath interest + 
An absolute occupanoy tenant ia nok empower- " 
ed to bequeath’ any right in his holding Rurr 
v SADABHEO: o a " - 1038 , 
Champerty — Champer tous, agreements — Publio _ 
gorey m India c. * age i 
India champerty {s not necessarily opposed.-. 
to public poly, and in deciding. whether a 
champertous agreement should be sat aside, 1t 
hes to be conmdered whether ‘such dn agreement ` 
18 extortionate, unconscionable, or one made for 
the purpose of gambling m hügatin ‘o1 -òf in- 
juung or opp others by encouragmg un- 
righteous suits, in sh 
to public policy and unenforceable M  GoraPuDt 
BEAHATYA v NADENDLA Susam, 20 L W 642, 47 
M L J 040, (1924) MW. N -887, (1924) A I R. 





. (ML) 877 499 
Charge, alteration of . Sea ORIMINAL PeOaEDURE, 
Cong, s, 236 ° 5 -364 
Conspiracy to cheat— Char, ng 


dontain—. D 
c whether fatal ^-See PENAL Cong, e. 120B - 545 
———, frame of—Defect in form—Prejudice to: 





' evidence of offence: to, disappeür—Prejüdice— 





Charitable. and Religious Trusts- Aot (XIV of 
, 1920), 86. 3, 5— Temple trusts-Administration - 
application by worshipper—Some only of trustees ; 
made partwes—Order, whether binding on rema- 
tng trustees SA Jala IAS ei die 
: In an applica&on . by ^a worshipper, under 
‘-gectian 3 of the Chantable and Boligioua, Trusts . 
a 


tua SUI a i i 
“which 18 . by thes vo : 
' of the trustees the "ust 


© majority, all t n 
be uds parties, and-where some onl of the 
trustees are made parties, an- order passed on the 

SRINIVASA AYYANGAB.v. ARNATHANAM -AÁYYAR; 

(1924). M W.-N. 515-38. L TOL 73d . 

Chota Nagpur  Encumbered ‘Estates 
(Amendment) Aot-(IIl of 1909), 55, 3, 12A 


Alienation", meant! of—8co of: Act, 1 
A Will operates Eig A. the Dau of the, ' 


testator and. there can be nó: question of Qom- ~ 

musaloners' sanction after the d at- the testator. 
' under section~12A “of the Chota Nagpur En- 

Gumbered^ Estates (Amendment) Act of 1909, 


The alienation mentioned: in that section ahdin the deoress -=~ -~ ~ ur M EC 


` ' q 
ES OX ha ah ah ie o nog 
£4 "MV." x 
S ey 
r i 


vo Malady e o GENERAL INDEX; i s UR s 


(^ | 


e ES Š Ki Kh E 3 ; ji 
"Chota Nagpur Enoumbered-Estates (Amend~ 
e. | 1 © 


ment) Aot—oconold, : "e 

section 3-refers to alienation inter vivos and' not to: 

RO A aa te Ii ah ee E 

The Encumbered Estates (Amendment) Aot creates 

a sort of administration wifi le estate of 
thé debtor ın eome-respects resemb that 


m an administration- guit but mud do ~inatertal : 


difference that whereas in an administration t 
the satisfaction. of the claims of tlie crediters da 


primarily in view, in Virg a der the Act  . 
protection of the debtor and the Vroteotión of. - ` 


the 
; hus estate so far” as practicable in spite of ite 
eee condition. 15.the main solicitude. of l 


The Chota Nagpur Encumbered: -Hstates 


(Amendment) ‘Act. restricta the power of the/* . 


older'in dispomng of the rty IN 60 far ås . 


ch case 1b would be contrary rit would interfere ‘with . management of 


the estate But tho aight to, shccassion to: 
the estate of the holderis hot affected by the Aot, 


"and is saved. by the provisions of section:23, 


O -PROTAF ÜHANDRA v JAGADISH. Onanprd, 400 L.’ 
J 331 i 80 20. C BBB8 


Function ofe 26 (a) —Vahdatimn o agreements, 
Bection 74 of the Chote Nagpur- cy Act 


Agreements in special cases out.of sù 


Civil Procedure Code (Act V. of. 1908); a. 2; 
47 (3)—Decree, execution of sputo. as to - 
< opphodne beng representative : 0f party to decres-- 
"Determination. of - question, whether: decree—— 
Appeal —Suocesnon Certificate Act (VII of 1889), - 
"s l16—Sucbesnon certificate; effectiof.- es Ero 


2 "The determination. of” 


Where a sticcession certificate has been obe 
tained by several na in respect; af- a 


and'execution;of thé decree 1s “sought; ib is not ' | 


open to the judgmént-debtor to raise the objection! 
6 

in executing 
— — ss. 2.411); AT Satisfaction of decree — | 
- H a tion, 0 10^ ^ 
e ponere NG 





^a. 608 , 


SERN; abang Wi a e Te - A " v 


B t€ 
“e 








e $ E . $ . 
E et, eU — T Y ho IM eM Tc ir 
'r'3070-— - “INDIAN OASES, -7 S. = [1984 ° 
i EY Soy . . os A \ : . (es i D - MEE LN 
2, : ovil Procedure. Code—1908—oontd. -` * Omil Procedure. Code—19082-contd. ~. , ^. > 
E EUREN ae l Mer a a hace Us <5 QURE a 
E E ^d Bxschting Court is, bound before gran before yu ent C Barapa Kanta Rar v Mauna Ya tog 
. Jgubeniuüon o decido whether an alleged -lo 38 O W N 1050,40 O L J; 199, =... ...109 + 
e | ‘“representatave, who denies his. a to salusty * dg 10. Stay of “sutt—“Matter “in sue 507. 
^ he decree, 1s'the heir of the d judgment: -— "3 - in P 
5 +” * debtor and, therefore, bound by the decree Pat - manang ut Appeal, whether cóntuatwn. Of: , | 
e- © DIRANATE 1 v Manaur Bar, (1024) Pat 393,3  , ^ i O E a AÉ 
m PAL 'T-106, (1933) A. I R (Pat) 149 . 803. Foi the purpose of section 10 of the. Oml'Pre- *; 
» DUM te. ` EA cedure Code, an appeal 18.8. cõntinusjion of asut, = ^ 
(Ce 88." 7, 94, 151; O. XXXVIII, rr.^B,:6—  : Inorder to attract the operation of section 10, ~^” 
2 ., 0 Attåchment before nt of. smmoveable pro- Civil Procedure Code, 16 18 necessity that “every o, 
E Qo perty—Smell Cáuse. Court, whether can order matter in dispute should be directly and sub- = 
-+ .. attachment — Prominowal-Bmall “Cause Courts Ad - stantially in issue m the two suts The er- ,- 4 
-(IX of 1887), & 17— "Attachment and order of pression “matter in 18808, m the. section: hes > 
3 -.— attachment", distinction between—‘‘Interlocutory ^ reference to the entire subject-matter -ın -con ", 
e^ 7 57 order," meaning of —Small Cause Court, whether troversy between the parties ands not equiva, x 
s o thas inherent powers | £ OUR Basa lent ta “any of the questions ın issue” 8 JAINARAIN Er 
Per Cùram (Walmsley and Chotener, JJ , dis Bamotan » NaTHOOMAL MANOHARLAL, , 539 - 
] entiente)—A Provincial Small Cause Gout has + 98, 10; 115—Order refusing to stay sut— , 
ot jurisdiction to make an order for attachment.of '' Revwton—High Court, whether can interfere” | - 
* mrmoveable popty before judgment. . . , Under section 115 of the Civil Procedure Oode 
There 18 8 elenco between ordering the ' the High Oourt can set aside an order refusing 


& of prop and att the pro to stay a sub unde: section 10- of- the. Oode 

. attaohmap a,Provin Small aoe ent makes pending the final decision of a previously instituted ` 

. an order for attachment ofimmoveable property, guit between the parties, the-maiter in issue 1n 
it- would have to send it to an ordinary O1vil both bemgidentacal. L M&urag SHAH 9 ALI Hamar - 





Cow for execution c PE xa : 234 
: aderson, C J—In construmg an Act 8, 11—Co-defendants—Conjitct of snterest 
heeds fond theren should not be regarded as Prin ie inter Se, of—Res judicata ` e 

surplusage and full effect should be given to The decimon in a case where there. 18 a conflic 


them 1f a reasonable interpretation can be found. of interest between the co-defendants, one of 





ve The only reasonable interpretation to be placed whom actively helps the plamtiff as against the 
*'*  àpon ihe "words "so far as they ,1elate -to m- other . defen , and -where ıt. 18 necessary to i 
-Winchons-and mbeplocutory orders" in section 7 | adjudicate between the defendanta tater se to giye . -~ 
$Y of the Chil Procedure Code -that ıt was appropriate relief to the plamtiff, operates as 
«intended t? exclude from the jurisdiction of & reg rudwata- in 8 subsequent sut between the. 
‘Provincial ‘Small Deuso. Couit the matters per: co-defendants, R-Maune Tawa v Ma Saws Pon,3 
O Polary spepuied in clauses (c) and (e) of sec Bur L.J 54, (1024) A I R (B) 279" "423... 
2M sng ot the worda “it it Je eo presorbed" E Adler ran iati e 
^77 dp seotign 94, the Civil Procedure Gode ne mis decision in a rent swt déaded- by an. “4 
y the rules Organon SMS Ro Need uci less a aot tes nunca 


b i 
-furst Bohedule of thé Code. = 2-7 in the Court.of an Assistant Collector Firat Olass 
The order for attachment contemplated by eo - in a sult for eevee which-the ,Asmstant Collec- . 


ed in O. XXXVI, r 6, me, 9 Sebond O 





ag "écuon, -which decides some point or |” ‘An ex parte" decision can o is res judicata,- 
ta : SUN or which, however, 18 not a final decision of : fà io Gase t ens maita, s denen aa surda =+ : 
* , the matter 1n issue, 15 kno the “ag 


ors jer XXXVII of the Civil Procedure Code has < Govno Knruninossy Porscan MANIETANATANM -t 





" gectii ‘read with ,- =. d = 990 ! 
not, bean excluded either b on 7 wm RN LS . oe IU M 

_ i sechon $4 or by O Li end. a5 applicable to: @ 6 {1—"“Heard and finally decided,” mean~ | - 

E. Provinolal C Smal Bb rte of Bmall Causes can . - ing of Fendeng recorded to avoid. remand, whe- . 
act under section 151, Orval Procedure^Oode, and: | + ther res judicata. : P 


i ti ‘may be necessary. (© 7 P For a fin _ to, become res, "judicata, it. is. 
v “pags such orders 88. Um ort itch has not the | that the point should have been "heard 


. 


o^ power oh a decree by eadeni of aea d Cour merely fr the purpose dt pres “ 
ee immovesble property m cannot have — Wien B panan Ana vae Pee ec PIS 

` : puch perty before judg- venting a remand records à conclusion. on. aD. 

. he power of attaching pro .-^5 5 . , eue nof necessary for the ,decunon and. the 

-H p Walmsley, JA Small Cause Court cannot decree “15 not based upon it, the Court. cannot be 

'- attach property whether moveable ðr mmoveable .. peld -to have y ard and finally determined the 


' only to queatzons 


follow his creditor an 


i ee ae E 


‘Vol 88) 0 0777207 GENERAL 
Qil Procedurécode—1908—oontd. . 


art, DATTA grep, Taare 
L. 0; 
M. W N 859; (1924) A T, R (M) 893 © ac 
8. Ti—Hes judicata—A ppealability of 
won -> ES 1 , 
It i5 no criterion of the non-operation of-a 
decision as res judicata that the person affected 
‘thereby cofild not-appeal from ‘it; although .1t 
may form part of one ‘of the- criteria mentioned 
in section iP ef the Civil Procedure “Code N 
GorrxpA v. Laxman, (1923) A I R. (N.) 139 B16 
— 88, 11, 47—Morigage | su&— Prelyminary 
= decres—Alienation. before final decres—BSust for 








thé deoree and not to questions 
pre 

But on a mortgage 
16mams pending till the final decree : 


uestions already decided ın the 

he sue for the establishment of his. 

ttle N Laourga v BnoLu ; 452 

*— — - 8. 20— Cause of action—Implied contract 
to pay—J uridiction of Court. 


. Defendant selected some cloth im District B. 
"and ordered it to be sent to District G, when 


he promised to purchase such pieces as ahould be 
selected by his "wife The clo 
ingiy Some pleces were selected and, the 16- 
ed Parat m p prear 
consignments were . 
sent to G. either by parcel post or were taken 
In asut brought at B. by the 


p 
_ Seller for the balance of price . 


. Held; that there was ‘an mplied contract to 
pay at B and the Court had jui ction to, try the 
gut. . 


“Where no place of payment ıs specified either 
resaly^ or by plication a debtor must 
pay where his creditor 18, 
LI KHAN v Ganga PERSHAD 


O Momuunp Muwriz A 
. ER si ~. 122 


F^ 





uit, vexatious and oppresmve, ^ 

Appeals to the inherent yarisdictfon 
Court. have to be regarded ih the 
caution, But if after exerdumng 
Court 1s clearly of* opinion that the jurisdiction 
ought: to be Sarane . 
dated from so doing because no case oh all fours. 
18 forthcoming from the reported deciaions in the 
various High Courta, d - $ 

d sy rd hich would ha ik fect of 
p w. wo ve e re- 
venting due administration of Jástioe. = a 

Section 25 of the Civil Procedure Code does 
not apply or at any raté should not be confined 
,9 Objection to a particula? Judge personally, The 


e 
‘of the . 


Egi + 4 m m 


' Procedure Oode ` 


“defendants who 


: - whether can allow : 


, 88, 25, 181—Inherent jurudiction, e60pé ~ 
- ofa-Suwu, when to be stayed — J'rünsfer—4'esi — 


mr e i 


CN Procedure Odde-1908~cantd. | 


objection , must "apply to; tho? Higie Court asa 
whole. a b; 

- -The test. for a transfer is much the same aa 
for.a stay of suit under section 151 of the O:vil 
-Prpcedure Oode or alternatively the rather more 
lenient test adopted in section 527 of the Oriminal 


> Plaintiffs who. carried on business in Bombay, 
Rangoon and Calcutta and had therr” heåd office 
at mbay prong a sut at Bembay against 


places as merchants and commission agents The 


the. principal 
e 

and the suit prece 
custom of twade observed at 
regaid to the ang 


a determination of the 
with 


. 
H (1) that ıt would be most inconvenens- 
to ag Ne to have the suit tried at Bombay; 
(2) that as from the date when the defendants 
paid the amount to the plaintiffs and offered to 


pay taxed “costs, the suit: was vexatious and 
oppressive to the defendants ; | 
(3) that the tiff was at liberty to withdraw 


limited for presen an appeal, further 
ceedings in ths sut uld ba stayed. B dere fait 
Very & Co v. AMARODAND MAD JI &Oo, 25 
Bom. L. R 713, (1924) A. L R. (B) "^7 852 
88. 34, 18 1— Decree, execution o Court, 
‘ 1 interest -Inherent power, exer- 
0188 .0 4 


“I a deoree does not allow interest fram “the 
date of decree to the date of payment, tfe Execut: 
mg Oourt has no 
under section 151, Civil 
regard to the provisions 
Procedure Oode : 
.The Oourts:cannot have inherent 
any thing which -has the effect of n 





of section 34 (2), Oiv 
power to. do. 





am 

express provisidn of law R Mauna Pz v NIT, 
3. Bur L. J, 68, (1924) A. I. R (R) $75. 427 
— 8. 47——Decree, execution of —Dsposses- 
non in execution —Party dispossessed, remedy of 


~ — Stt for recovery of . possession, whether. mam-” 
“TA person who has: been dispossessed undér the 
terms of a decree to which he was 8 party is 





inherent power to allowit ^ 
Proceduro Code, ha n 


e. * 
. s- 


. 102 





g INDİAN CASES. [1924 , 
°  Olvil Procedure Code—1908—contd. Civi! Procedure Codo—1908— contd. "e 
e e . 
s. 45) —HEaecution of decree—Inquiry into mean "dismissed"; it ds while enough to ifolude > 
validity of decree case of a servant who has been permitted to 


Every order or judgment, however erroneous, 18 retune ol take his discharge 
good until dischar, or declared inoperative, An A compulsory depomt isa deposit which goes 
enquiry into the dity of a decree 1s ontside the nto the fund es a compulsory deponi 
. funcgons of an Execu Court subject to the pio- the meaning of section 4 (1) of f 
viso that there 18 a valid decree in existence which Funds Aot, and is at that date received and 
can pe executed C Srinath OHATTERIEE Y Kepar classified as such, and so long as fuch a de- 
Naty Rut 4 255 Dorit n n the fund ^it conn to be a 
comp ry deposit, irreepective of the fact that 
——-9. 47 —Mortgagesuit — Prehminaiy ıt 1s lable to withdrawal on the death or 
flecree—Proceedings for final demee, application etuement of fhe depomtor under iule 22 of 
ofs 47in See Orvin Procapurs Copa, 8 11 the Rules contained in Appendix I, Volume I of 
452 ttio Stats Railway Open Tane Code. " 
$, 47—Restitutlon order under & 144, epoaits as the above nie protected from 
whether order in execution See Court Fess AOT, attachment under section 60 (1) (k) of the Civi 
Som., L ART 1 321 Procedure Code read with section 4 (1) of the, 
" , Provident Funds Act 
s, 47:-Batisfncon of  decree—Legal A compuleory deposit includes the sums de- 
gepresentative, position of—Objection to ability posited by the depositor himeelf and the con- 
—Executmg Court, duty of See Orrit PROOEDUR* tributions in 1espect of those deposits made by 
Oops, s 2 (11) 803 tie Raley and the interest or increment accrued 
—— 8. O. XXI, r16—Asngnment of On them 
. Epa 123.0. AA AT pada Per Ghoss, J —-A deposit cannot be said to be 





= whether lies payable on demand by reason of the fact that 
el ea ‘against an order allowing one 1t becomes payable under the Rules on the 
‘af the two eos of a decise to execute it death oi retuioment of the depositor C SECRETARY 
to the exclusion of, the other. ov State rog INpiav Ras Kuwar, (1923)A IR (O)’ 
The word ' es’ as used in section 47 585 - eg 





8. 66, applicability of 
. the parties are ranged on opposite sides and not Section 66 of the Civil Procedure Code applies 
e eas co-decres-holders on one side only N BADHARAI only when the plaintiff attempts to assert his- 








v BipirAO x 734 secret title as agninat a certified purchaser A 
8. 47 (3)—Decies, execution of—Dis- Janu Dass v, Jal PRAKASH 344 
*putes as to? applicant being Te tative of 8, 66—Ezecution sale—Decree-holder in- 


y to deciee— Determination of question, whe- structing third person to bid for him after 
Riar decree—Appeal See CIvIL PRooRDURE ozi obtaining permistion— Purchase. {o third er 
8.3 É an his own name—Suut for possession by dene 
8. 48—Mortgage-deoree for sale of pro- holder, whether barred 





tres amd for recovery of balance from person If a person purchases property in. his own 

. Le deve lea b Abs Fe latter part of decree name dimegaidin, the instructions of the decree- 
—LTamatation holder to bid at sale for hm after ob 

Where a mo eoree directs the mortgaged permission of the Court. the puichase 18 benam 

roperties to be sold and the balance to be rea- for the decree-holder whose suit for possession 


‘wed from, the other properties and person of the ofthe property from the ctitried purchaser 18 
judgment-debtor, the ee of 12 years, under bared Pinde section 66- of the Omil Procedure: 
* section. 48, Civil Procedure Code, for m execution Code N Manaras BAHADUR v Nawagkisnorn 541 
of the latter part of the decree must be caloulat- ss. 89, 92—Sale, setting, ande of— 
ed from the date of the mortgage-decree M. _ Aucyon-purchaser, f px. pa Sepe Pom 
BAMINATHA ODAYAR v "THISGARABWAMI 827 of auction-pufchaser's name wn petition, 1f 
8, 60 (1 y ProndentFunds Act (IX  Sufictente Note on parties 
of 1897) ss (4) 4 (1)—State Railway Open There 16 no provimon in the law that the: 
JH ' Code, Vol 1, $0—'"Com-  auction-puichaser must be made a y in an, 
depot", what u—Depont, whether ceases application to set abide the sale ft is enough. 
to be compulsory on death or reivemeni—'Di- for the purposes of an application under O XXL 
charged” in r 30, meaning of—Depomt, whether 1 89, Civil Procedure Code, that the auction-r 
hable to attachment after retirement purchaser should be mentioned by name. ZU 
The State Railway Provident Institution is Obiter —It 18 desirable that m an application’ 
werned by the Rules contamed in the Btate for setting aside a sale, tho Court, without reference 
- way Open Lane Code, Volume IE Appendix I. to the paties mentioned in the petition, should 
e ennd the General Fund Rules have no application duect the issue of notice of the application upon 
to ie . ; A Die th the decree-holder, the auction-purchaser and'an 
«vord "discharged" in rule^30 of the other party who may appear to have been affected.. 
Rules econtained in the State Railway Open Line by the edle C Ray Onanpra Das v, Kart KANTA 
Qode, Volume-II, Appendix I, does not necessarily Das, (1923) A. L R. (C.) 994 T ' 776 








1 . 


“Vol, 83] 
OMI Procedure-0046—19 08-60, 
. 





wun ^t of founder of chatram, 
w. cah appownt manager—Trust property 
described 


own, 

The fact that plamtaffs in a suit are descendants 

ths female Ime, af the founder of 

a chatram, gives them an mterest in the pro 
administration of the trust sufficient to ena le 
them to mamtain the mut although they them- 
selves may never use the chatram 

Hindu temples aie prima face to be taken to 
be dedicated for the use of all Hindus 1e801 ting 
to them | 

That the bare possibilty, however remote, that 
& Hindu might desire to resort to a particular 
tenple gives hım an "mtereet ın the trust” would 
defeat the object with which the Legislature in- 
serted these words m section 92, Oivil Procedure 
Odde 


The last survivor of the descendants ın “the 
thale hàe of the founder of a chatram has a aight 
to appoint a trustee of the charity but xf he falsely 
describes the property to be his ofrii property, an 
appomtment by of thé manager of such pro- 
perty is invalid D 

Obvter —Muhammedans who live a “vilago 
and worship regularly in the mosque of the 6 
have & direot interest in the trust relating to tho 
mosque P O VAIDYANATHA AYYAR 9 ÉWAMINATHA 
Arvin, 47 M L J 361 AM I: T 189, (1924) & I 
R ED (1924) M WN. 749, 100 & A L R. 
1078,28 Bom L R. 1191, 20L. W 803, 224 L. J 
983,400 L-J 4, 200 WN 154. 804 


8. 94 Attachment befoie judgment of 
imnfoveable property— Small Oauge Court, whe- 





. ther can order attachment —See-Orvin Procepurs 
Copa, a. 7 *. 109 
== 8 100=Findings of fact—Custom— 


Evidence, insuficrent—LHigh Court, whether can 
rntérfere 


Though a Oourt cannot in second appeal 
ue ie ng Re of fact, ıt can consider 
whether the facte found are sufficient’ to support 
an allegéd custom. N BAsHIRBl v ABDUL SATTAR 


815 

—— §.160-Suit for specific. performance or 
damages—Damages, see pe whether of 
small cause nature—Second appeal, => 


In deciding the question whether à suit 18 
Of a mall cause niture ör not, attention has 


t e * 


GENERAL. INDHS, . 


3073 
OIII Prosdure-dodé=1808 sani, i p 


to be paid tó the nature of the sult asit was 
presented in the Firat Court and not to the 
subsequent shape that ıt may have taken as a 
result of the fin of the lower Courts, — 

A suit for specific performance of a contract 
relating to immoveable property , of in the 
alternative for damdges was decreed by awarding 
of Ra 160 as damages, but was dismissed in 


appeal 
Hela, that the sult was not one ef a emall 


of Oil Procedure Oode and a second "appeal, 

therefore, lay to the High Ooutt against the decree. 
Nak aman 20 L W 321; 

(1924) M W N 691 f 23 , 


= 8. 104—Order stayi suit under section 
19, Arbitration Aot -Aprel whether hes | See 
ARBITRATION ° 81 


8. 109—0:der appointing or refusing® 
“to appoint Recewer—Applwation for vies i 

appeal to Privy Counel 

An order iefümng or granting éhe appomts 
ment of a Receiver does not fall within the . 
Provisions of section 109, Civil Procedure Code 

the appointment of a Receiver 16 in no 

waya matter which finally determines the 1iphte 
of the partied, an order of a pomtment doce 
not fall under section 109 (a) at Macnt Ras 
BUNGAR v BRIDHAR CHOWDHURY ' 178 


8. 110—8Sus for rent at enhanced ,rate.— 
Subject-matter of-sutt, value of. 

Ina sub for recovery of rent at an enhanced 
rate, the value of the subject-matter of the suit is 
nót the value af the holding but tl value of- 

plantis clar to recover the enhan 
rent. O Promopa Nara Roy v Basikuppix quar 
44 














8. 115—Comproniise decree—Time fixed 
for payment of Inoney—Forfeiture on default— 
, Extenmon of tame—Powor of Oourt—Revisidn, 
See ComPRoMIss DEORHR 505 


`8. 115—Court, falma of, to éxsmuse 
Jurisdiction—High Court, whether can interfere. 
See ARBITRATION è 16. 





TTT 8. 11 B-- Interlocutory , revision o 
—High. Court, 4f and when can ere. 
The settled practice of the Hi "18 to 

interfere as htile ag possible with interloóntory 


ordets where an alternative remedy exista, -But ib: 
cannot be laid down as a hard'and fast rule-that 


Qr to irre ble in . C Barao BALA Iw 
MONT OHAN Guoan, 88 
1 








$. 115—Plaint presented out of. O 
a Oiv ( Kh 
B9 of a Ornl Co 
decliniig tö acdept a plamt presented ou d 
office hours at his club cannot be interfered with 


204 
Civil Procedure Gode—1908—contd: EDEN 
e . d 


in revisao by the High Court, M BIKNAPPA Navan 
V. BINNAPPA Natoxen, 20L W. 655, 35 M. L T. 116 
ES ; x 928 
$.115—Revision—Dtseretion exercued by 
. lower Oourt—Interference t 
.SThe High Court does not usually interfere in 
revision" cases where there 1s a real exercise of 
stion in the lower Court but in rare cases 
interferences are justified R Onaprnz v MAMBA 
Bxzoruzze, SeBur.L J 97 
el ——— s. 115 —Revsion—Limitation a 
.The High Court will not mterfere m revisto 
upon a technical question of limitation where 
substantial justice has been dons 
* ` Where ıt was open to argument whether limita- 
ton m & sut for recovery of debt should 1an 
hom one icc or another but the debt was really 
due, the Court refused to  mnteifere ^in 
erevision and upheld the decree in favou of 


the editor 
In a suit brought against the defendant by one 
ue penti s surety for the defendant that 
e latter would Pay e pice of coal sdld to 
dim by K' K obtamed a decree agpinst the 
plait .88 suety In order to obtam a review 
of judgment plaintiff deposited the amount of the 
decree in Court on the 5th Beptember 1919 but 
the application for ieview was dismissed and K. 
withdrew the amount. on 2let April 1920 The 
penus then brought his mut on the 20th Apri 
923 to recover the money from the defendant 
his principal. It was contended that the date of 
payment io the creditor was the date of deposit, 
and, therefore, the suit was barned by limitation 
“under Art Bl of the Limitation Act : 
e Held, that as the creditor was not entitled to 
withdraw the monsy immediately it was deposited 
by’ the plamtiff im Oourt and before the 
&pphoation for review was -dismissed, the date of 
deposit, 1n Court was not the date of 
the creditor A Monauman- NAGI v u Lan 
r d 1011 


8. 115—Revision—Provision of law -dis 


2 Where a Court has applied its mind tothe law 
aud decides.wrongly, there 1s no ground for revision 
but where 1t disregards some provision of law and 
has not applied its mind to that provision, there 18 

iroumd for revision R Rasu n Karrar, 2 R 202, 
(1924) AIR (R)349 6 

—— 8, 115, O. XLI, r. 5—Decree—Stay of 
execution— Application made long after appeal— 
Court, duty of—Revision , . 
Petitioner apphed for EA of execution of a 

decree against which an a was pending ‘The 
application was gudange, by the District Judge 
on, the ground that the application was made 
very late. Petitioner applied for revumon of the 
order * ] 
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Olvil Procedure Oode—1908—contd. ; 


Q1vi] Procedure Code, affd the order was -lable to 
e bo set aside A 
Per Suhrawardy, J—When an application is 
presented to a Court, 1$ 18 ita duty to look into the 
matter to give its conuderati@n to 1band to come 
to decision on all the materials which have been 
placed before it. If the Court does not: do 80, 
though it may have juridiction ovér the gubjéot- 
matter of the litigation, 14 farle to exercise that 
urisdiction in a regular way, and the High Court 
Las power to interfere to set 1$ 1ight, ] 
Per Grahag, J —The power conferred by O. XLI, 
r 5of the Civil. Procedure Code upon Appellate 
Courts 18 discretio thou of course 
that discretion must be judicially exercised. 
The rule contemplates that an application for 
stay of execution should be made as soon as pos- 
mble after the fling of the appeal © Birzsx 


.2 
. 





CuaNDRA Das v HARI Dasr Boss 435 
8, 144—Restitution order—Appeal— 
Oourt-fee payable See Court Fens AOT, J 
Anr-1 321 


8. 148-—High Court, whether can extend 
time fixed for dong particular act . 
Under section 148 of the Civil Procedure 

Code, the High Court can extend the time fixed 

by the decree of a Subordinate Court for the doing 

ak aay particular act A BALGOBIND v. BHEO K vati, 

22A L J. 791, (1924) A. I R (A) 818 184 

8, 151, applicabtluy of—Remedy not 
avatled of d H j 
Section 151, Civil Procedure Code, does not 

apply to a case where another remedy was open 

and was not availed of." R Samson v  BILVARAN, 3 

Bur.L J 47, (1924) A. I R. (R) 274 418 


8, 151—Arbduration—Award out of Court 
. —Some property left undwided—Application to 
fils award—Application “mentioning particular, 
tndsvidual to carry out dyvuon—Decree in terms 
"of award—Refusal of person. nominated to- act- 
— Decree, whether Powers of Court. 
Where m an arbitration out of Court the 
arbitrator makes an award, but leaves certam 











act, 
of uflon. l£ the parties do not agree to 
nomunateany other person, the Court must appoint 
some one to carıy out the award, or jf no one 
suitable can be fours, pioceed*to carry ıt out itself, 

Under section 151, Uiviul Procedure Uode, every 
Qourt has the power to enforca ite own orders,” 
and to vary a matter of detail in an order made 
by the consent of the parties when by the, 
accident, of circumstances the carrying out of 
such detail according to the agreement can no 
longer be achieved A Parsoram Dass v. Simat Lat,” 
(1924) A I R (A) 460 5 513. 
8. 151—Decree, execution of—Cout, whe- 





. 
i e 
' e e ' i 
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correct m Interests o surchaiges Hea not bound to record lus find- . 
The High Court “has t power under x š 


on any one objection before he pioceeda to 
section 151 of the Cıvıl Procedure Code to correct deal with. 


‘8, 161—High Cou, inherent power of, to has heard -evidence on all 
utake—. gustie 


-the next But ifhe does so finding 
a mistake a the? purpose of pi ening H on De ee Is aot final He may,. " 
of justice appearing on 06 0 proper grounds, re-open the into an: 
the proc and to make such orders in the or more of the items beue He ee Hang 


18 made -> 
nature of co uential orders, as may be neces- Until then he decides , nothing that 15 final and 
sary for the ands of quence and to prevent an  conolumve 7 


abuse of the process of the Oourt, whioh includes But where every opportunity is givén to 8 party 
the idle Rone ae of Peeing A BALGOBIND to prove his objection to a particular item, end * 
v. Baro Kumar, 9 A L J TOl, (184) A. I R. the Qo 





Imissioner has after hearing the ea 
(A) 818 184 recorded pre Andine, it is highly undesirable that, z 
8. 151—Inherent jurisdicti 8cope of p° sho iw Ben fhe enquiry merely because 
—Buit, when to be stayed Transfer "lect for hes invited to do so by the party, A 


If the Commissioner does re-open the enqui 
pond a Rud NEC SES UE 
— 8.151—8mall Cause Comt, whether has 19 O LR Oral Procedure Code, not. 
inherent powers See Or Proozpurs Cong, because the provisions o XLVI, r J, apply to, 
87 109g Proceedings before him but because that rule 








affords the best guide m a matter of this | kind, 
Court fay date as i- Denah ah ammi ihe reopens the inquiry ga oanad Du kanal 
against—Sale bi paman of portion of property  DO* Proper, the party aggrieved cane object ofly ; 
—Vendees, addition of, as co-plaintiffs—Nature VY Way of exceptions to Teport B FERNANDEE, 
of nu, whether altered —A ddio Court-fee, ” TE Bom L.R » 47 B. 593, ad 
whether payable—Harlier decision, when can be A, (B) “2 . 593. 
altered—Oourt, jurisdiction of d 8. 151, O. XLV, r. 13—Cortsficate fo 
Seotion 151 of the Orril Procedure Code cannot appeal to Privy Council, application for—Stay 
Jurisdiction on the Oomt to do what 1s of exeoutton—Inherent purisd 
prohibited by positive law 





4 5 The High Court has inherent power under seo- . 
The Sh aoe ae Bereit m pro Dorm ion 151, Civil Procedure Code, In-approprate ee 
[om to be paid T toile d | peal sp esi 
.. &pplication fo leave to ap d 6 Privy Oounaul, | 
gia the c ERG RE e anaa A en, E 
usu The Court decided the issue in This inherent power should, however - 


the onus is ‘on the applicant to establish good 
Jus sons were bro ht on the record as. 4 od, 
his legal Tep tanves” ond the: vendes. orcs grounds for staying executor 8 ae 
the plaintiff of a portion of the property were- TMAL, (i25 E 
: um The swt came on before 8. 182—Clerical mutake— Party, whether 
anothar Judge who decided that the plaintiff entitled to correction —Oourt, discretion of. 
should pay -ad valorem fee The plaintift . applied Under section 152 a 
“to the h Court in revision 7 there 18 no tın any party to have a clerical: 
Held, (1) tbat the Judge had no Jurisdiction to — or arithmeti mustake corrected The matter 18 
alter ths order of his predecessor except in accord- laft to the, discietion of the Cout 
anos with law; B . , cretion has to be exercised-in view of the peculiar. 
(2) that the addition of the plaintiffs vendeos Ag: facts of each case A KirsnonI MOHAN v, CHHANGA 
- co-pldiptufs did not alter the nature of the aut, Lar 1030 
and mede no differance ın the Cou: t-fes payable rks we 
Pat Harman Prasan v, Manmsuwan P 3 8. 152— Dower-decree—Form, defective — 











Pat 054 E 818  'Executon— Decree, whether can be amended, 
$. 151, O. XXVI, r. 16, O. XLVII, r. 1— A dower-décree was diawn Up in^ ^ d i 
Commissioner for taking acofints—Review, power terms and did not s the oxact in 
of —Bnquiry, when can be re-opened—Party which the decree-holder was entitled to succeed. 
aggrieved, remedy of —Practice d against the several defendants (heirs of the 
A Oommussioner appointed by the Comt to plaintiff's deceased husband) In execution 1t-wag 


take accounts of the dealings and transactions contended that “all thé defendanta were jointly and 
between the parties has no power to “review” in the severally responsible... us 
tashnical sense, either under section 151 or ander Held, that the Execution Court was bound ta ee 
O. XLVI, r. 1 of the Civil Procedure Code - construe the decree m the light of the admuted 
The Commissioner, however, may, ın his dis- fact that both parties wore Over a dowee. 
cretion, record his findiug on each item m hs decies, andaf the caires xeli Created any balada, 
account objected to during tho progress of the Justi06 oo! e done by amending 14 $o t 
Tefsrence or he may record his findings after he- the shares of the various defendants 


» "signed at an 


NES r. 
interested in 


“1046 V aed 
omi Procedure odie =1908—contd, 


` specially apportioned.. as between. them. A 
ABHIQ ÀLIv Hasna Bint ^ ^ 627 
- ta 8.183, O., VI, r. 17, O. XXXIV, r. pam 
' Amendment of pleads ea of Pending sun 
—Fresh defence, w 
Eu of—Recovery of | balane due on mort- 
ek ora oF for personal decree agatnst 
When's. a a ig & defendant, with the 
rmigaion of the may be allowed to take a 
Feah defence™o the 


"© The “object of" pie of pleedings is. to 
determine. the real question 1n controversy between 


M^ mister" „of allowing amendment of pes 
*ingsus entirely within the discretion of the 

There 18 no in O XXXIV,r. 6 ot ihe 
Qivil Procédure 


Fere nasih should 


od; 
vn assuming that a wnittel a calon 18 
n&céssary, such appiicanion may bs 
naga of the proceedings 
tion 163 of the e A Santi Lary Ray NARAIN 
(1924) A I R (A) 804 65 


Q. Irr. 8, 10— Representatwe suit—Plarn- 
common nieret, wuh other 
“constructwely - 
partes Partus, addition d —Bons flde mutake— 

Sus by wrong person. 

Under O. L'r. 8, Owal Procedure Oode, it is 
mg ere n tha? ‘may sue on behalf of & 
loss, Du ue that peradi ie has an ee 

same as possessed. the 

whole lepi d Given a common’ intereat 
and a common grievanoe, &- representativo suit 
is in order, if the relef sought isin ita nature 
beneficial io all v Thom Ahe pins proposes: to 
represens condition 15 found wan , 
and if the plaintiff turns out no ied 
ofthe class ón whose behalf profeased to 
institute the guit, the suit i8 wrongly constituted, 
.andis nota representativo sut and no member, 
` of the clas 15 conatruotrvély a party to it 

Om an appleation under O. I, r 10, Ovul 
Procedure Uode, to add a as party plaimt- 
iff toa suit under O I, r 8, it must be-&lleged 
and proved that the suit was- instituted originally 





in the name of the wrong person a 
bona fide mistake. M Karsuna IYER v. B. APPA. 
ETEO MONTRE oe 





|, r. 9,0. XXXIV, r. 1—Mortgage sutt 


all oien, savo thoss excepted -` bone! 

Otvil Procedure Code, all persons 
uds equity of rederi pinon. should 
parties to a enit tng to a 


m 
f TP ao mata « pite site er 
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to be a member ' 


p^ 
` Olvil Procedure Code—1908—omid. - 4 * > 
asu tranaferoė ofthe mo Sopii 
to the Bult.. 


à palty to & mortgage suit 16 not 
A mortgage suit m which all the ‘pe 
been need not y he 
piowelans of O. Lr 9, Civil Proceduie Code, arp. 
Just as applicable to a mortgage suit as to any 
other guit 
In special circumstances a ‘ mortgago-debt can. 


be apht up. 
or item of the mortgaged 
is not lable, for the whola mortgag abt und 
where ben bala of one of several l inortgngore bay 
not jo ina sut on mal 
aeng À 





“The provisions of O. E r 10 (3), Om 
cedure Code, confer a discretion on the Court 
to add parties to a suit This "discretion must be 
exercised in view of the special cucumstances of 
the particular ‘litigation, subject, however to the 


general rule that parties cannot be added so as to 
alter the nature of the suit, 

‘A person may be added: as a to a -sut 
only in two cases, first, when he ought to havé 


pérsons - 
MNT an the equity of redemption have not 


D 


H 


been jomed and has not bean~so joined, or, - 


secondly, when without his 
in the suit cannot be comple decided. C ABDUL 
Garur v, ALI Mux, 280 W 805 3 369 


o n r, 10—Trandfer df pldini to cate- 
0; endants. ourt, power o, 
Taler o 4 r. 10, Civil Prooedure bode, a Court 
isomer Cinema order transferring a plaintiff 
from the category ‘of plaintiffs to that detondanite:, 
O Panwa LOCHAN Pir v. Kant Kaur Par. 649 
0.1, rr..3, 4, 5, 6—Drfferent sales in 
vendes by. 


ence the question 








E le i ym ae on competent— f 
ingle surt for pre-emption, w 

„Joder of all vendors and vendes, whether bad— 

" Decree—. Court, whether can tnterfere. 


Plaintiff brought a suit "for pre-emption against 
the vendee of four diferent plota, pold to him by 
different ownerg at diferent times The objection 
as to es ah causes of action and. patios 

the Trial Court and the sui 
To ma reni " er, directed i lote The pal 
te Gourh however, institution 
romand, Bh vendor pris this order of 


i» aor that tho Suit was properly msttuted , 

(8) that the lower Appellate Court should not 
have interfered with the discretion of the Trial 
Oouit ın the matter iL Pura Raw v. Kaio Nati 
6L L. J 349 


O..1l, r. 3, O. VI, r. 2—Inconsistent 





. Agamst 
vendor preferred a second appeal to. 


plead 
ange Aliernaise 1elef— Intentión. to defraud: 


- Court- "In pani d 
-Order Va, r. 2, Owal hetoi masim aeg does nob 
exclude the pl of inconsistent facts This rule 


ig the game’ as r, ato. XIX of the Rules of the, 


5 ` - 1 
i sind D fy wu Ig cy il. 
Kd te ToS x x A MR ad 2. 
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Ciji Procedure Code—1908—conid. <" OMiÎ Procedure Code—1908—séntd: - 

" S z ^ "ES Es - yo n 
Supreme Court in England Under it an alternative 
relef may, subject to Mid dn regulationg; be- .. having no ne DESI. of party.. 
t Hai 107 
E d Pied E EE lind down in O II, 9. V, r. f (by; O. IX; r. 13, O., XVII, rr. 


Ax 2 2, 3—Decree paste in absence of defendant but 
Mere: intention to defraud will not deprive the : 
true owner from recovering hib Topan + presence of hts Pleader, whether ex parte—Apglt- 


the maxim "impari delacto potor ‘est conduto ' If the Pleader for’ an absent defendant is not 


miu" applies -and ihe Gout will help duly rstruoted, and takes no part m the conduct of 


ts 


“Vol, 82) ^ 








neither party, À guilty party cannot be permitted {pe Case on, the date of the hous dhe pearing of 
to defeat a judgment by showing that m ob ent Count and Fron Theater e Pleader ig 
it he had ptactised a fraud on the Court‘ th a oes T» and an appication, to set aside 
Bansruan v. AJUDHIA Prasan, 10 O & A L R e decree 18 mamtamable But if the defendant : 


: Een “appears properly as requred by O. V, -r. 1 
01,270-0.175,0 L J 619, . ~ 333 fiho WP E dS Code, that is, by a Pleader 

— — O. IIl, r. 1,0. V, r. 1, ol. (2) O. IX— duly mstruoted and able to answer all material * 

i -Vakil ha no instructions questions rela to, the swt, the -18 

—“Appetrance” ,of party—Ex parte decree— not ex parte, and the. ap lication would not be' ` 
ormal withdra: ~ of Vall, sf necessary maintamable B Mormat TANCHAND V NANDBAM 
A. l m 


' Where à Pleader ‘appears fora party in default ae 25 Bom L. R 1223; (1924) ar 
O. V, r. 17 Service to be personal —Sub- 


and states that he has no Ia one there 18; nd ) 139 
(0 “g " of the party, and the provisions 
0 Ik Civil Procedure Code, are applicable IEEE service, when porter, 
When a Pleader appears and aays,'he has no duty of i Ne .. 
instructions, he ın .to inform the “Court that The service of a summons should be personal `, 
though he has flled.an appearance he. does not “unless there is an agent “empowered to accept 
propose to appear tor his chent Itis not neces- setvice and it is only when personal ‘service can- | 
for him to:gay that he severs his connection not be affected that a procems-server is Justified an 
wit the case or thathe withdraws his vakalat Pro m accordance with the other provisiong 
No set form of words is necessary to convey tothe of O V;r 17, Civil Procedure Code ' ^ sal 
Court the information that he has ceasedto When, therefore, thb notice of an appeal was seni" 
ap to a village S, but the peon on ainving at S did not . 
Paure io appear and refusal to appear stand ‘ind the tiffs there, or ang oiler male member 
on the same footing In neither case is-therean of ihe: y upon whom “the service coul be 
- “appearance” M ARUNACHALA GouNDAN v, Karna effected, and waa told that they had gne to village | 
GouNDAN, 47M L J 514, (1924)M W N 835, 20 J, rome two or three miles distant hom 8, bat ınstead. 
L W 705, (1024) A.1 R (M) 842 . 107 procenim _to J, the Qon pärported to at » 
Dom i eh; sei vice by affi notice at the entrance of t 
P PR ALAS meann of house at-B and the appeal was heard ex parte — . . ; 
for. adjournment—Endorsement on back of plasms ` „ca (1) that the servico was mot good eervicy’ 
“Adjournment refused—Withdrawal of vakalat 724er the provisions of the Procedare ‘Code, .- 
Leave of Court g C 


Where a Pleader for the, platit in a qase" px proceeding to J or returning to “the Court and ` ' 

asks for an adjournment and states*that, if the statmg the facta in order that fresh “notice should 

‘adjournment is iefused, he has.no fuither-in- issue C Dina NATH Patty UPENDRA NANDAN Das ` 

structions to on with the case, and makes  ManaPaTRA, 40 O L J. 154, (1924) 'A' I R (Oy: 
` 4 A ^ -* 7093 








&n-endo ^ that. effect on the iE zor 1004. . 

the -plaint, there ' is- nó "appeatance" and the DI mei PEE PE Au 

pi esit by , the Vaki 18 8, perfectly, | ZEN nd i t qun ARMAS Headings -. d 

T IN UM pda Ban SET -Orv Pmopun Oo» O I, r3 .. ° 333 "n 
"Where a Court assenta to such conduct of .the 

YVaki;and: raises no question ‘about * his with- 


drawal, 16 must - be en .to have given : its ' Si b T. don 1 t ZR 
LR MON an ra. “pleadings y introduamg forthe firat time áll a- 
“Order IIL-r 4, Givil Procedure Code, docs not Fons, o rend; mo, the Gourt must Bsk why P 
the -writmg contammg “the, withdrawal ‘“DeW case was NO PB paar originally and may 
nu og ais hay Gee yma ea 
_ Specified form, ner is any formality neceeeary Ferma Irme v, Paomaippa CEETIY, (1924) M W- N 
Bong Trak, 255 — Whether tho 522, 47 M. L..J 530; (1924) A.I R (M) 863 492 
withdrawal.of vakalat under O.-IU, r 4. must -= 0. VI, È 17—Amendment at. pleadings, * * 
bein writing? 'M MANIOKAM Puar v Mauapux ,  objeot of—Pending sult—Freah defence," qhe- 
BATruMMAL, 20L W 427,47 M L-J. 398, oe “ther can, be taken--Oourt, discretion tf. e. See 
-M, W. N. 689, 47 M: 819 DV 102 - By! 
E "Y o5 4 . i ig E 
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Q VI, f. 17—Suit against Agent of Rail- 
. way Company—Defence by' Railway Company— 
"rt Amendment of piant eretice; ae “iB. 
a gut a way pany, 
“tandané ka io be as the Agent of the Railway 
oe but all the pere aren wero ST and 
t sult was against the Rail ad ani 


the relief asked was against 
who defended the sut as such 

Hefd, that the amendment of the pes by eerie 
ing out 'tha word "Agent" would not prejudice 

eny -Tights acquired by the Company by virtue 

eae the Statute of milton 
‘Agent,.B N Ry Co 
OQ. Vi, m 1(f), 4- 
—Contents of laint—Provistons 
r 1 (f) natured. 





-BULAKIDAB v 
rd 


of 0 VIL 





- ` "Ha suit m brought in a representative character 


KeA 
- + Aot (IX of 1908), 8 
-The 


. ue tet 


the plamt must Contain a statement to that effect, 
“under O VII, r'4, Orvil Procedure Code 

f The provimona of O VIL r 1, clause (f, 
‘Civil Procedure Code, are imperative N Hazzax; 
v. LAQHMAN 201 


as 0, AJI r. 6—Plaint originally ` ‘presented 


t^ within fone. for presentation to proper 
“Cowrt—Sutt tvme-barred—Rule, ıf applicable— 
mendment ^ of UT Aer af necessary—Lrmitatron 


En r 6, Ori Procedure 


ine of its institution 15 within time, thongh the 

“plait having been returned, ıt ıs time-barred at 
resentation to proper Court,. 

Where, oree in a suit instituted within 

‘line the shat is returnéd for presentation to 

*proper -Court and the circumstances enabling the 

to-claim benefit of section 14, Lami akon 

pear on the face of the record and theress 

“an ode of the Court that the suit 18 not cognis- 

i TE by at, along with an endorsement showing 

return of the plaint, ıt 15 

5 sa for the plaintiff to amend the plant 

adding a statement showing tho ground u 

PI exemption from limitation 18 ed, WA 

.tthe tıme of presentation of | plaint to proper Court 

‘the “sut ia- time-barred BuxuBIR BINGH v 





‘Prana Lat, (1928) 'A 1. R (L) 501 ' f B66. 
e ii O. VII, r. „B—Defendani specifically 
ying - allegation | admismon by 
- ee w can put matter 

m ume c RE 
"The admission of a fact b “a mukhtar of the 
ofissuoe © 


~ faot L Vig BiNGH v 


"defendant ma suit prior to | 
does. not debàr the Oourt from puttmg the 
“matter m_iaede when the defendant; himself m 

hag written statement” 





7358, (1924 F m .(L) 744 617 
ss hr B— Plat, n death of 
B poe ME int's denial— 
o cow gation — A sion “> Roane 

' "denial, what is A 


vin id ‘sult. by a revermoner for recovery of ' 

Eon parabe atter- ane Pasar of n widow, ‘the 
eged ow ona spent 

EE duy, thar aan the suit ° m. “time. : The 
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Olvll Prosedure Code—1908—<onid. *.ec- 
defendant, in his-wzittem. statement plestled- that 


the plaintiff shoüld prove that the widow died 
“on the date alleged and that he did not admit that 
date as the date of hei death 

Held, that there was a oleas denial of the laint 
allegation of the widow's time of death, and the 
fact that there was no counter-allegetian as to what 
that date exactly was could not be deemed to 
amount to an admission withm the meaning af 
O VIU,r 5, Oml eee on M RAJAGOPALA- 
GHARIAR v BASHYACHARIAR, W 390, 47 M- L 
J 590, (1924) M W N Ni, Ties) A I RAO) 
838 





O. VIN, r. 6i Anertomed sun 
_ meaning, of: 


- The words ‘ascertained sum’ used m. YID, 
ira 6 of the Civil Procedure Code are used to 
exclude such items. as liquidated es and 
mesne profits the amount of which” is not 
‘ascertainable until the Oourt determinee them = 
^ ' Where a defendant says that there were definite 
sums of debit and credit between the parties and 
that on the date of suit a definite -known balance, 
the amount of which is given in the written 
statement, was due to ‘the defendant from the 
plaintiff, the sum so claimed 15 an ‘ascertained 
mm for which a set-off 18 allowed A Hag Prasan 
Rax Bagur-Rapnga Krisugw, 22 A, L''J 
844, (1924) A I R (A) 872 4 340 
t 
0. OS sane of party—Valal having 
no ctions— "Appearance" of 'party-—Ez 
parte- ay ree er withdrawal of Vakil if 
_ necessary See Orv PROOEDURE Cone, O m 
10 


~ IL 1 
1n absence 








— 0. IX, Y, 13—Deciee 
of defendant but presence .of Pleader, whe- 
ther ex parte—Application to set aside” decree, 
Whether maintainsble. See Orv Procapune 

~ Oops, O. V, r 1(b) E ^ 124 


O. IX, r. 13, O. XVII, r. 3—Vaku stating 
“no an s effect of —Appearance—Decree 
on merits- “Re 


The EE that a Van says he has nb 





mastructions, after he has appeared for ho pary da 


at many does not mean thithe wi 
from ny hearings, doe in his Vakalatnama, nalees 


Ub 15 BO stated 

Wifere after many the Vakil f the 
defend stated on the day that 
he no instructions, but the Court , of 


‘the Ges 08 he mania; on an applicátion to set aside, " 


the ree ez parte. me e - 
é (1) that was an appearance , 
o ViN 3 òf the Oiv Procedure Gode applied 


og tae the defendant ought to have: ` filed an ` 
decree , 


against 
“PA that the Aling of an application to set amde 
the decree as if it had been e under O. IX, 
r-13 was wrong M BALAKRISHNA AIYAR v. 





MUTHAMMAL 1028 
O. 1X, r13, o. XXXIV, r, 4Deeres, 
` “form of —Mortgage suit —Prejim mindry decree 


1 pM U 


4 t ‘e 
Vol, 82] _ 


^ [4 
CIVI Proceduro Code—1908-—contd:. «+, ivi. 


© foreclesure-—Decres not in accordance avith-rudg-' 


effect of —Subseqhent "proceedings, whether 
mmons, when "duly served" —M. 


ortgagore 
mused by Court's agent—Foreclosure decree, whe- 


ther can be enforced. 2a 


. The decree which is drawn up by a Court must 
be in accordance with the judgment Where, 
therefore, the judgment gives a‘decree for sale 
but the deoree drawn up is a prelmiunary 
decree for foreclosure, it not in accordance 


“It is inisantbent on the, Court to be dere pulos 
n the extreme, and “very careful to see that no 
teint o1 touch” of fraud o deceit, or misrepre- 
sentation is found in the conduct of its ministers 
14 must at-any rate not fall below the standard 
of honesty which it exacts from those on whom 
it has to pass ju ent The slightest “suspicion 
of trickery or Less must” the honour 
of the Court and impair its usefulness, . 


Therefore, a Court must notenforce against a 
thortgagor or any one mterested in the eqiity of 
redemption, .a foreclosure decrees when 
been misled by its duly accredited agent 
through the issue of a notice fora decree for 
sale A BALGOBIND v Suzo Kuwar, 22 A, "vi 
T91: (1924) A I R. (A ) 818 


0. XII, r. 6—Suit, fps) of money 
on admisnon Admission, nature of 
—-Diseretion of Court. : 
In order to entitle a . plaintiff, in a " guit i 
recovery of money, to a judgment on 
there must bea clear admission that the dy 
18 due and recoverable m the action ip which the 
admission 1s made 





e Judgment on 


Co. 370. W.N 7 





0. xvi —Witness summoned under Pre- 
É Towns Insolvency’ Aot, position of, 


on. at y nage “rea rebi; more 
than 200 mules away 
Jason Aen 8.30. 2 “56 


o XVII, rr, 2, 3—Deoree js 
absencé of defendant but presence of nis Pleader, 
whether ez parte c: to set aside decree, 
, whether See Ses Oir PRooaDURA 
Oopz, O' V, E 1 (b) 3 i 124 
0, xvii r. 3—Vakıl stating “no Instruo- 
“trons”, effect of Appearance — on merits 
Er 7 Bee, Orvin PaoganuRa Gong, . 9 AS 
R 











O. XVIII, r. 2 {)= General Pula Oinil 
7 CK: 81, r. .I-7"Day £255 for orl ler oh 


GENERAL. INDEX, 


„v. Baxansr D 


agis) A T B (0) 190 348 | 


m Í e”. 
“Yora 
PA sh Code—1908—čontd; t- ` € 
ment tf Pleader fort 


"eate pepe gd 


-The "day Hane oe hi of the suit” in 
O XVIB, r 2 (1) of the Olvil dads 
doea not mean or include the dar on which’ 
issues are framed. ' . 

For'the purpose of deter , Whether, a 
certificate of payment of Pleader's oe has bean’ 
filled in time ud A ELTE 
the General Civi] Rules, the first hearing’ 
isto be interpreted as- the first y fixed for’ 
JE M Mi framing:ot sues 


Mipro Ez] 


O. XX, r. 3—Partition, sut for—QCourt-- 
fee, disputes as to—Decision not appealed, 
against—Hale s by Dlambit of portion of pro 
—Vendees, ‘addition of, as co-plaintiffs— aturo. 
of sult, whether” ellared—Adaitional Court-fee, 
~ whether paya ecigion, when can be’ 
so oan? d Jurisdiction of See Omm, Pto- 
caDURE Copy, 8 151 813 








"the 

the *day on which the 
Therefore, the date of the screens be held 40- 
be,not the date on which the decree w reduced 
to-wnting and signed by the Court but the date- 
on^which the @ourt, delivers its judgment and ax- 
presses what the decree 18 

When a: person has a ju 
in his favour; ıt may be said that he then obt&ina, 
his’ décree and that the decree, when subsequently 
drawn up relates back to that time 

An application for certifying payment of a decree 

and’ satisfaction out of Court i8 maintamable- 


: aa though the demo is not formally drawn oe 


Gigmara Danser v BiswAMBHAR HALDAR, 4 


3 87, 1924) A. L R. (0) 104 ,— « 746 





T; 


charge of his share 


- Under Ó XXI, r 3, Civil Procedure Code, 

order that &. iyment toa decree-holder ode, in, 
by the Court executing the 

R js nob necessary that the payment should 

both certified and recorded. A Certificate pho am 

warrant of anest by -the plaintiffs -authorised 

Pleader that ‘the decree: was satisfled complies. 

with the requirements of the rule - 

' Where a manager of a Hindu joint family is 
himself on thp record as the next-friend or or guardian 
of a minor Barty’ to suit, his ‘powers are controlled 
By O , T 6, Civil Procedure*@ode, and he 
cannot “do any act in his capacity ee father org, 
managing member which- he is d 


doing uua friend 9g guardian without „legue of 
thé 


t of the Court’? ° 


-holders—Payment to one— eol 


Cor OH M W.N So 


S omi Proosdure, Qode-- 1 bo8—contd.. > 


. .,é payment, thereforep to a decree-holder as 

APA me akhoug ude and a cann ot px 
* eognised by the rt executing ecree when 
. -leave. of Court was noi previously s RARE under 
,Q XXXTI,.r 0, Omil * 


À payment io one of several cou decree, 
. will not be. satisfaction of the decree 


in law to 
ünt on then or the distinct shares 
ELS pm decree-holder mø- determined and 


Hoe m oxecution of a deeree by the plaintiff 
and as guaidian 
E ec tiffs Nos 2 and 3, the Judgment- 
edebtor was Y arrested and „takon to Court” and, the 
“plaintiff's Vakil endorsed on the warrant that 
. the. deciee had been fully satisfied and that the 
Judgrhent-debtq: may be released, but the Eiecut- 
ing Oourt,iefused to record satiafaction on the 
' ground that two of the plamtifs were minors, 
Hd no further steps were taken by either party 
Es erson, and some tıme Teter the ir. plainte 
guardian a mmor: p, 
Pa e the 


decree - 
: Held, that the previous leave of, Court to the 


` payment to the guardian, not havmg been ob- 


1, such payment was moperative and was 
no) banding, erre ie miners or even on the 
k sef and the decree riot having been 
ly “satisfied to any extent a fresh execution 
ar lication was maintainable® M PlOBOHAKKUTTIYA: 
Pusat 0 Domaswiwi Moopanap, ‘47 d L.J ean 


©. xxi, r it (2)— — Creditor and debtor— 
e ofedebt— Method of payment , 
5 1s the intention. of the law that debtors 





pdt be compelled to pay their just debts but: 


ig is pot reasonable to compel them to do so by 

means which wil deprive ‘them of their means 
-of Telibánd. if there is available an alternative’ 
e method 'anforeing payment which will be 
pores Mar tor thee creditor, e'g; payment by 
LAN R OuareLa v Mawaa BROTHERS, 3 Bur 

J.97 ` 827 


= Z ©. XXI; r. 16—Asaignment of’ decree 

. two. | persona- Execution by, E i py » 
-other AD peal, Thathar hes See Om 
CNDURE Gor, $ 4 M TA 





-—-—Q. 


. payment 0. money] 
Thé second proviso to T 8 of O XXI, Oil 
Procedure Gode, dote not apply to a mortgage- 
decree- for sale which: in 
for payment of money M` SET 
CRANDRA Narpv, 47 M,L J 494, 


Rama 105, 
“(AYAM W- N 747, (1894) A I R. at) 901 948 
Oo, XXI, r. 52—O0rder,. -whether admin; 
trate or pugal 
An order 





:under'O XXLr 52 of the oml 


Ove ah an me ive order but. 
R p order g upon parties 'conocern-, 
ed, *JrrzNDRA Nata v, ÁBUTOSH Dn 240, 


o "OASES, 


the payes is an ‘agent of. 
Aa to receive the whole.’ p 


- Olvil Procedure Cod 


of his. minor 


tie auction-purchaser for reco 
XI; r. 436, Proviso 2/ Decree. for, 
-decree Yor sale :" 


essence 18: not a decree. 


cvii Qe E Sek t 


- O. XXI, rr. 5 e i aly by mori-* 
“gagee to attached . tn: objector's 
e favour—Subsequent pii dtes by 
- objecto: —Deeres- "holder aucivon-purchaser,. wi 
can circumvent order 
, & decree-holder cannot -ciretimyent the order i in 
an objection case under 9 ANI, r 58, Ov 
irae Code, by himself becoming an auction- ' 


Puis therefore, an objection under O. X XT, r 
Code, 15 allowed and the anah 
property 18 sold subject to the objeotor's m KE 
the decree-holder by becoming an auction-p 

cannot ' enge the mortgage in'& kabasan” 





„guit by the nier for foreclosure of the mort- 


gage and is bo by the order made in the' 
d t cuss N Gormp v Daren, (1923) Al, 
R N) 2952 771 


O. XXI, r. mnl Ui qua da 
notify contents — Dumtsal— Order against 





reasea no final 
forward, but simply the sale after notify- 
ar s pores at O Xx 5 ike Gea 
dr purposes o r o e Qlvi 
Procedure Code us 
"Where an order on a claim petition adve 
to the defendant 18 not set aside, he canno 
take advantage of a suit filed by p laintiff 
to reagitate the question of his title M: Rara 
LINGAPPA V ALLURU NARATANAPPA ‘ 737° 


o. D rr. 95, 97—Auetion-purchaser— 
Delivery of possesmon—Obstruction—Surt for 


UM zm 
2 Ac IX of 1808), Sch EAT PHONE 





The reaistance or obstruction contemplated- in - 


O XXI, r 97, Orml Procedure Code, 1s some overt 
act of resistance or obstruction to the giving of 
Possession: ‘by some person who 18 present at the 


"Where, therefore, an suction-purchaser applies 
under O. XXI, r, 95, Orvil Procedure Code, and 
gets possession from the tenants of the person in 

possesmon without any 1esiftanoe, a sult, against ' 


of possession 18 
not governed by Art HA "Schedles ofthe Liam: 
tation Act R R C Boem v. E OHowoHurr, 


(1924) A I R (R) 261, sag 855. 





O, XX! r, 103, snit under--Onub of 
proof, , Seg’ Avera POSSESSION 
O. XXII, rr. 3, 4, 10—Two dévolutione— 
mel a death —Asngnee's rights 

there are tao devoluions—the death 





ose not takes away fhe t A NG t to-be b- ` 
stituted ın the suit C Prorasn D d Qurra 
v. SHAMA OHARAN Durr 991 
maa OO, XXII 


decree, agninst parinars—Appoa!: y some a 


861, 


r. q- Parinerahip ult. Money. 4 


D 


, matter 
L. J 1033 


Vol.82] - E. 
OlylL Procedure Oode—1908—contd. 3 
Legab representative of non-appealing partner =- 


Abatement of appeal 
O XLI 4 


O. XXII, rr. 4 (3), 11—Several respondents 
15 appeal—One respondent dying during pen 

. of appeal— Representatives of disease an 
parties in time—Court passing decree against all 


respondenfa—Decree, whether null and void 
against all—Test— Contradictory decrees not per- 





Im is possible, it aball abate against them 
Therefore, where several persons buying pro- 
perty jointly by a joint sale-deed are sued for 
recovery ed paesan and during the dency 
of appeal against them one of them diea. -ana 
the Court a denes nganeh -ail of. them, 
without representatives of the deceased being 
made parties, the decree 18 null and void agaimat 
all of them and notonly against the deceased, 
etheiwise there will be two inconsistent or con- 
decrees relating tothe same subject- 
A Bixramasit Rat v DARBEHAN Das, 22 A, 
26 


O. XXII, r. 6, scope of--Death of party 
after hearing and before .judgmeht—-Deoree 
t minor repi esentative—Abatement of guit, 
if prevented— Procedure, rulee of—Breach, effect 
of.” Ses MtNOR E e... 816 
- O. XXIII, rr. 1, 2— Withdrawal of suit— 
Permission for fresh sutton payment of coste— 
Second suit without payment .of costs, whether 
maintainable. : E 


Order XXIII, r. 2 (b), Ol Procedure Code, must 








be read as referring not to permission to withdiaw . 
asuitas well as permismon to-institute a hesh ' 


suit, but merely as altywing the Court to give per- 
mission .to institute a fresh suit 1n place of the one 


which has leen. withdrawn “Inasmuch ag the - 


withdrawal of the suit does not requie ine permis. 
mop of the Court, it"must- be taken that the fist 
suites withdrawn when the order 18 passed And is 
no longer pen and the permission granted: 
refers only to the of the subsequent “sit on 
certain conditions erefore, where ay order has 
been made under O r l of the Orvil 
Procedure Oode, giving toea plamtiff, who with- 
draws a sult, permission to institute a fresh guit on. 
condition of paying the costs, a subsequent suit 
instituted without pa; such’ coats 18: barred. 
M GooLAPUDI SRAHAYYA v N 
W 642, 47 M L- J 646; (1924) M 
(1924) A I R (ML) 877 6 

O. XXVI, r. 16—Commussioner for taking 
accounts—Review, power of— Enquiry, when can 
be reopened Ses Orvit.Procepurs Oops, 8 $i 





GENERAL INDEX, 


ee OtviL PuoagDURR Cops, . 
420 


* Lost’ 
Civi} Procedure Code=1908—contd a 


- O. XXXII, r. 6—Deoxee obtained eby. 
' Hindu father and minor asons—D “by 

father—Hxecution apphcation—Limitation See 
e LIMITATION Act, 8 7 785 


O. XXXII, r. 6—Satisfaction of decreo— 
Payment to dearee-holder for himself and minor 
brother—Leave of Qourt, absence, of—Dectoe, 
whether legally satisfled—Joint decree-holderg—- 
Payment to one—Duischarge of hisshare See 
Otvin Procepurs Cops, O. R, 2 * 588 


: O. XXXIV, r. 1. See Onf, Pxoox 

Cons, OILre9 : 63 

5 O. XXXIV, r. 4— Decree for sale, effect 

I af —Mortgagee-decres-holder allowed to an in 
—Recewer appornted subseguentiy— 

Bece a right to remove decree-holder from pies 


wer’ 
session , 














Onoe the holder of a mortgage-decree, under 

;I 4, Olvil Procedure Code, asks fr 

and obtains a decree for sale, he must be deemed 

to have given up all nghts under the mortgage 
and the judgment e . ee 


If the holder of a mortgage decree remains by? 
arrangement'm possession of the mortgaged pro- 
perty and subsequently a Repeiver is appointed; 
who 18 direc cally to take charge of all 
properties ‘of the judgment-debtor, he 15 entitfed 
to remove e gemee holder and obtam khas 
possession o 6 eprop > especial] E 
income exceeds the ndn nth which dhe io 


holder was debited under his arrangement P C 


` RAMESHWAR SINGE v HrrgNDRA Sman, 47 M h J 


904, (1924) A.I R. (P. C) 206, 20L W 437, 35 M 
L T 179, 28 Bom. L. R. 1161, 40 C Ire 0) 
` 79 





0. XXXIV, r. 4—Decree, form of—Mort- 
e-su1t—Preliminary decree for foieclosure— 
ree not in accordance with judgment, effect 


of —Subsequent p oceedinga, whether valid . 
Orv Proorpurs Cops, O. IX, 2 13. - : 114. 
O. XXXIV, r. 6— Recovery of balance dua 
on mortgage—Apphestion for decree 
agamst mortgagor, form'of See ÜL PROCRDURN 
DE, .B 153 DN wey 65 


- 0. XXXIV, r. 14 Mortgage and lease back 
—Decree on lease—. whether can be, sold 





Where å mortgage with possession and 1 
back form part oi tho same transaction, apek 
the mortgagee may obtain a decree for rent on the 
leage; document alore, his claim 15. one 
under the mort and withm the mischief 
O XXXIV, r 14, Oivil Procedure Code, and the’ 
mortgages 18 not entitled to bimg the property to 
sale 1n execution of sushi a deo1ee VA S f 

-The fact ¢bat the judgment-debtor submitted. 
to execution proceedings piioi to the order for 
sale does not estop him from ra1ging the plea at the 
time of sale = 


A deciee-holder cannot demand that the Court. E 


shall, mfringe a statutory provimon , mel 
because the judgment-debtor has omi sy 


r 


ar @ 4 d , A Bo hy. : 
082 - INDIAN 
f|; . x e y 
. Olvi! Procedure Oode—1908—contd. - ° 
» derfand thas ıt Shall nof mfrmge it As soon 


as a Court 19 awaro of an irregularity, 1t must 

avoid ıt suo moto in ve of the intervention of 

the parties or their right to intervene M LAKSHMI- 

- KUTII ÀMMA 9. MARIATHAMMA, (1024) M. W.N 771, 

« $0 L. W. 649, 47 M. L. J 708, 35 M, L T HE 
e i Š 


Sat O; XXXVIII, r. 5—Attachment before judg- 
Snte-Security bond, . execution. of—Dumusal 
of surt—Decree m appeal—Security bond, 1f 

* \ Seffectwe. ° r 
á 18 


Oode, agreein, 
Lis bonne T imgelf and his property ie 
re ble for ecree amount ‘ cass t 
affici suit 
° y 
the First Court but was decreed 1n appen! On an 
application to enforce the sscurity bon 
Held, that the bond which really took the. place 
ofthe attachment before judgment was intended 
to take effect only ifthe attaching Court ed 
a deciee and since the suitewas dism . the 
* bond ceased to have any further effsct and the 
° © deoree-holder was not entitled to any Ee on 
the epioperty on the strength of the band M 
e - — BUBARAMA Triye v BowantNaA Sosea Irvan, (1924) 
M W N 495747 M. L J 523 . 461 
—a — Q. XXXVIII, rr. B, 6—Attachmsnt before 
` judgment of immoveable property— Small Oauss 
Court, whether can order attachment See Orvin 
Prooepurs CODE, 8. 7 109 
—— — 0: XLI, rr. 4, 17, O. XXII, r. 4—Parinsr- 
ship suxt—Afoney-décree against partnera —dppsal 
by some only— Legal representative of non-ap xal- 
ang partner—Abatement of appeal _ y 
No order. can be made to the. preyndics of any 
person who 18 V Baden s ommon tatareg, 
such as a partnership, without t parson or 
* being on the record 3 


, the purpose af getting aside a money-daoree where 
-> no taking of accounta iter se ie required and 
no relief 18 


AMININI OHANGAMA NAIDU Ù GanguLU Nuno, 20 
L. W. 402, (19%) M. W. N 789 n 42) 
ea O. XLI, r. S—D xcree—Stay of exoeatioa — 
- Application mad» long after appeal— Jart, 
, duty ot. Bee Orv Proogpurk Cope, & lló 
TU ew c Tm » 7 ec à 


GABEB, - [1994 


GIvII Prooedure.Code—1908—eonti,. > eg ` 


— ——— Q. XLI, r. 19-gAppeal—Durmiasal for 9 
default  Applicaticn A PUR of a ` 


KRISHNAOHARAN V CIIINIBASI 4 
— Q. XLI, rr. 20, 33—Appellate Court 
whether can bring pattes on record —Limitation - 
_—Court of Sêcond Appeal, powers of 

There 1s no period of limitation prees for - 
bringing the parties to a guit upon record in 
an appeal from a decision in that suit. | 

The oidinary rules of limitation relating to 
appeals ought not to apply where in the course 
ot an appeal the Court imde that ın order, to 
do justice between the parties ıt is necessary 
to bring one of them who wasa party to the suit 
npon the record 1n the appeal 

The Court in second appeal has power under 
O XLI,r 20, Civil P1ocedure Code, to bring parties 
upon the recoid m oider to carry out the powers 
gianied to the Court under r 33 of that Order. , 
Pat PapazaTH MaEToN v HITAN Binon, (1924) Pat 
919, 5 P. L T. 608, (1024) A. 1 R (Pat) 773 60Q 


O. XLI, r. 21—Appeal, ex parte heart 
of—Appheation. for re-hearvng—Unrebutted oath 
of applwant, effect of 3 3 
An unrebutted oath of a respondent alleged io 

have bean served with summons that he never was 

saved and knew nothing of the appsel 1s sufficient 
to justify the re-opening of the appeal, R Mauna 

Bawa Hia v Soonay NAIDU, 3 Bur L J. 101, (1924 

AIR (R) 446 7 , 81 


O. XLI, r. 23—Specrfie provisions meeting 
necessities of cave—Remand, whether should ‘be 
made—Practtce . : ‘ 

Where the Gods of Oil Proesdurs contains 
speciic provisions which would meet the neces: 
gittes of the cass in question the Court should not 
exercise its powers oi remsAd O Rasant KANTA 
Bauav RAJANDRA Kumar Boss 663. 


O. XLI, 25—Remand JoPdetermnation 
of value of sutt-Court, whether bound to direct 
. e 


mg 














local enquiry. ; s 
- When a case is’remanded for ênanurg and reþort ^ 
as to tbe value of subject-matter of guit, ib is 
within the digoretion of-the Oourt to determine 
whether thfre should be a local enquiry or not. 
O Paoxapa Nata Rory, BASIRUDDIN Quart 744 


O. XLI, r. 27—Defendant's status, question 
of—Record of Rights not produced 
uris--Due diligence —Second. appeal—Finding 
of fact, whether can be disturbed - AE 
In a smt: for M of possession of the 
ropeity 10 dispute the District Judgs on appeal 
uad ‘that ths dafandants were nathsr  o3ou- 
pancy nor under-ratyats and on this hadang deoreed ., 
the swt . The defendants - having prateriad -a 
second appeal to the High Oourt,.it was-urged 





m lower 4 ~ 


“before the Ap 


4 7|. ' R E s 
Yo1.:83] 
Civil Procedure Code-—1908—oontd. ' 


(1) that the finding was not based on legal evi- 
dence, and (2) that the Redord- of Rights which 
raised a presumption in favour of the defendanés 
could not be placed befoie the lower Appellate 
Court owing b late publication and the case 
should -be re- in the light of this record “ 

* Held, (1) that the tindings of fact of the lower 
Appellate’ Qourt could not be disturbed in second 


ap: on 
pm as the defendants could not produce 
the Record of Rights in the lower Appellate 
Court inspite of afl due diligence it should be 
admitted in evidence under O XAI, r.27 of the 
Oil Procedure Oode , ^r 

(3) that the case should be remitted’ to the 
Oourt of fist instance in order that thet Court 
may try tho question of the status of the defend- 
ants after admitting the Record of Rights as evi- 
dence in the case. O INDRA BHUBAN Sana v. 
JANARDHAN Sana, 28 O. W N 045, (1924) A. I R 
(O0) 1071 - . s 104 


O. XLI, r. 31—Appellate judgment, what 
should contam 
It is demrable in appeslable cases that the 
Courts should pronounce ther opinion on all 
important points ın order to enable the Ap te 
Courts to dispose of the cases finally and thus 


vold delay and of a remand © 
IBADHAN PATARI v. Drun BANERJEE 318 








interfere tn matter not a 
The object of O 
Procedure Code is to enable the Appellate 
Court, where its deamon interferes with or 
modifies or extends the decision of the lower 
Court, to give efect to that decimon by mter- 
, if necessary, even with the mghta and 
liabilities of those who were not in fact appeel- 
ing from that decimon of the Trial Court Unless 
it 18 necessary in the interests of justice to give 
effect to the Appellate Oourt's decision by mta- 
fermg ih some way or other with the rlghte of 
those parties which are not the subject of - pel 
late Court, the Appellate Oourt 
has no- tw. r to’ interfere 
Rule of O XLI, Oivil Procedure Code, 
has no applgation to a case in which a plaintif 
claim ia 


whose decreed ın part prefers an appeal 
mih: regazd -to the part zot Docresd and. the 

dant files neither an appeal nor a bjec- 
tion > In euch a case it is not open to the Court of 


Appeal to enter mto the question ewhether the 
plaintiff is entitled or not to any eer at all 
and to dismiss his suitin toto Pat Krsso Prasan 
Bixen v NARATAN DAYAL èe . . e 984 
O. XLV, r. 13—Stay of execution—In- 

+ herent jurisdictión of High Court, execriss of. 
See Orv Procapurs Oops, a 151 
O. XLVII; r,1— "Amy other sufficient cause,” 
meaning `of- 1se—Consent obtained by 

fraud— Review—. re. 

The words "any other sufficient reason" in 
O. XLVII, r. 1. of the. Civil Procedure Code, must 
be-taken to refer to so ejusdem generis 
wi e them, ' 








. GENERAL INDEX, 
_ GNU Procedure Cotle-—1908— coàcld 4 


the order mad 


O. XLI, r. 33—Appellata Court's power to 
against 
r 33 of the Oil, 


|" 1088 


Semble —Where the attention of a Coun is 
invited to the fact that some frattd has been 
practised upon a party in connection with a 

tition of compromise which has been accepted 

y the Cout, ıt may apply the provimons of 
O XLVI, r 1 of the Civil ure Code, to 
set aside the order accepting the compromise, if 
satiefled that the alleged fraud has been practised, 
but the matter 1s one which should ordmanly 
be litigated ın a separate aut A Dwarga DASH 
TrasaD Binon v KmsuvA Prasan SINGE, 224 L Jo 
118, 46 A 245, (1894) A I R (A) 386 1022 

. 


— O. XLVII, r. 1—Commuseioner for taking 
| accounts—Review, power of —Enquiiy, when can ^ 
. be re-opened. See Oirvin Procure Cops, s 151 . 
: “593 


O. XLVII, r. 1—Review, grounds — for— 
“Other: sufficient reason,” meaning E pa 
to refer to particular prece ‘of evidence i 


The only ground upon which a review can be 
obtained according `to O: XLVII, of ‘the Civil 
Procedure Code w the discovery of new and 
important matter or evidencá which; afterethe 
exercise of due diligence, was not within the 
applicant's knowledge or could not be produced by 
him at the tme when the decree was passed or 

or some misthke or error apparent 
record or for any other suffiaent 








on the face of: 
reason - 
The words "any ther sufficient reason" in r 1 
of O E the Oivil Proceduré Code- mean a 
reason sufficient on grounds analogous to those 
specited unmediately previogsly dd af 
The mere fact that a Judge hes not in Terms 
referred to certain of the evidence m favour-of one 
party or the other 18 not a sufficiant 1eason entithng 
that party to come before the Court subsequaftly 
and seek to havea review of that judgment Pat 
RacHu Sinan p Kersuna Dayan, 2 Pat 765, (1924) 
A I R (Pat) 258 502 


Companies Act (VII of 1913), &"136 (1)—. 
wh 


AP Cen, ny Dut to statements 
on spect, — 3 
a Na Da a TEA 


The omismon ofa limited Banking 

ublish the statements speoifled , in Bete t 
a of the Companies Act on the dates idicated* 

the section, cannot be justified by the fact 
that the omission was due to a a ih the 
closing date of the finanofal year of the Com- 
pany and that the officers of the Company magin- 
ed in good faith that this justified a change in 
the dates on which the statements were required to 
Depabllahed The officers of the Company arein _ 
such & case Lable to be dealt with ander sub-. 
ssotion (4) of section 138. B SHAMDABANI, In re, 26 
Bom L R 68, 48 B 305, (1924) A- I R. By 

` 2 5 
. 

Company—Director's pontion—Director's dui 
—Agent— Faduciary relate emerat 
~ Articles of Assoctatvog-—Company formed to pro» * 
mote other Companiws— Darectors, whether entitl- 
ed to “extra remuneration for dong ing 


` 


e 
Company—conold. . . 


“Company, and, therefore, stand ın the same position 
ag an t to the pmncipal They stand in 
* feud uoiary relations to the shareholders, and, 
‘therefore, 1t 18 highly: moumbent on them to, act 
. without raising the slightest suspicion of dis- 
re honesty, and not to claim any remuneration for 
doing something which it 18 their duty to do 

“Where one of the objects of a Company ia to 
|... promote, other, Companies and consequently 16 
"^ takes upon itaglf the promotion of another Company 
Director 18 Hot entitled to claim any remunera~ 
on for pérforming any duties in connection with 
the. promotion of the new Company, over and 
“above what has been fixed as his remuneration by 
^ the Articles of Association, A Drxenrr & Oo, Lip, 
% Mimura Prasan, 22 AL. J 883 21 
' ——- — Directors preventing co-Director fiom 
actng—Suit for imjunction, whether maintam- 
able See JURIBDICTION or ÜoURT 405 

Š È 


Compromise decree—Fraud-—Decree set aside 
— Rights of parties , 

+ -Wien a cofhpromise decree is set amde on the 
round that it was obtained by fraud, the Court 
18 bound to. proceed with the omginal case, as 
the effect of setting aside dE oe remit 
both parties to their original rights & HARFI- 

. LAB MaAHTHA v Surissaya MIBHRAIN, (1921) Pat’ 
‘953, (1991) A I R (Pat) 758 : 181 

— — Time fixed. for paythent of ^ money—For- 

ag. ferture on default — Extension of tvne— Power of 
t Court—-Remsion—Oynl Procedure Code (Act V of 
^. 1908), 8. 116 


“ "Where an fkreement of compromise is for the 


ent of money on a preseribed' date and, 


upon default of payment on that date money or 
land -is to be forfeited, time. 18 not- of the 
essence of the contract and the Court. has Wel, 
even after, the compromise hae'been embodied in 
a decies, “to extend the time for payment on the 
* application of ons party without the consent of 
e other : * 
‘In every case the Court must determine upon 
the facts of that case whether’ relief against 
forfeiture 18 to be given or not ^ 
Where the Court decides that time 18 not. of 
the essence of the contract in any” particular 
case and extends the tame for payment the 
Court will not interfere with decision 
under section 115 of the Civil Procedure Code Pat 
Nann “RANI Kvuge v DURGA Dass Naram, 2 Pat 906, 
1924) Pat 122, 5 P L 7.401, (1924) A I R Pat) 


slon—Retracted confession of oco-aceused 
f viction for murder —Independent corrobora- 
tion, necesaity of See APPROYER 135 


Contes 


"'Gonsideration—Bond—Want of consideration, 
whether can*be proved. See EvipmNOB Aor, ERE 
eo. ` : : 


e Pro-note—Consideration, failure of. { See 
~ NyêoTlABLA Inerecwmnra Act,a 4 — . 789 
LE J B 


INDIAN. 
. Conspiraoy to cheat. See Paur orn, s. X B. 
ci D Da ui LEA: 
`` "She Direcfora of a Company are agents of the. 


® 
z s 


OASES. ENS 


— ——-1o cheat—Fglse'elaim against Infurance 
, Company See PzsAL Copr, s 107 -` . 39 
———— to overawe Government: by killing | 
Eu opeans— Convietion for congpiracy to overawe 
Government— Subsequent t r conspiracy to 
inl Europsans, maintainability of See ORIMINAL” 
. Procapurs Cong, s 403 ‘4 169 


- Construction of document—Covenant to re- 
convey --Rule against per ues, . applicabiluty 
of—Contract Act (IX of 1872), 87, scope of > 


+ 
The law me England and in India is sub- 
stantially the same with regard to the enforce 
ment of contiacts in respect of lands; the only ' 
difference is that m. England the owner af: the 
equitable ıntarest is conaideréd as the owner of ` 
the properly contracted to be conveyed  Butno ' 
such result can follow from a contract creating 
an executory interest If such a contract’ pur- 
ria to do by indnect means what the law 
orbida to be done directly, ıt ia void, and the'; 
- principle 1s the same ın India as 1n England s 
though contracts for the sale of land which - 
can be specifically enforced immodiately, or con- 
tracts creating a aight of ption, which 
cannot „be specifically anfo: until the proper 
occasion arises in the future, do not, according to 
the law in India, create an interest in land either 
equitable or executoiy, they do create rights which 
are capable of being enforced with regard to the - 
land m certain circumstances against third parti 
and to that extent they are not non 
contracta and standin a category by themselvea 
The principle which undeilies the rule agamst 
perpetuities apples to this class of contiaots 
A covenant in a sale-deed that, “af ‘the 
vendes, his hens “or repiesentativés, desire 
to sell the house eren they shall, ın such . 
a caso, first ask the executant, his heirs or re. 
presentanros for the time being to purchase ıt. 
the exccutant, or his heirs or representatives, 
refuse to purchase, the vendee, lus heirs or re- ' 
presentatives shall havea right to transfer, ıt to’ 
some one else In case they make breach “of this 
covenant, the executant, his heirs and representa- ~ 
tives will be entitled to the specific performance of - 
the contract,” offends a t the rule against 
peipetuiies and 18 erefore, Anenforceable, 
re —Whetlfer the provisions of section 37.: 
of the Contract Act enable an owner of immovegble , 
property toenter*nto an agreement imposing a ` 
restiictige qpvenant for an indefinite period on | 
the disposition of the property so as to bind~his 
hars and mpresentatives A Gort Raw v JROT., 
Rau, 21A L J 430,45 A 478, (1993) A I R (A) ^ 
814 ; -1.29646 .- 
——-— — Intention of partiee--Duty of Court See 
"PRANSFHL OF Property ÁOT,8 ld * - 628 
——— —- Intention of parties, when conmdered—-— 
Where a document fs notitselfambiguous, the `- 
intention of the es should not be taken into 
conaideration PROHLAD UHANDRA Das v Biswa 
Nam,?3 O WON. 894; 400 L J, 79, (1924) A. T 
JR. (O) 1079 ` ? x 411 


, 


a 


tC vas; 


€ 7.0 IH 
- P i d A s 


from leavimg the 


be entitled to alf&tement of the stipulated ient 
on any dcpount „whatsoever, any such claim will 
not be entertained" . m > 
: Held, tha? the words “on any account what- 
soever” must be read asa whole along with what 
preceded them and should be taken as meaning 
that abatement would not be claunable in the 
case of loss by reason of causes ejusdem generis 
with those speoifled, and that they did not 
Include -a case of deficiency in area due to com- 
acquisition O GoeTa BsuaRI PRAMANIK V 
RA Das Ds, 29:0 W. N 124 315 
Mercantile doecument— General words 
following specified words — Construction — 
E generi, doctrine of. See PnmerpENOY 
Towns JNGOLYANOY Act,s 7 , 702 
Name given by parties, effect óf—Amal- 
darı lsase—. stration i 
The mere name of a document decides nothing 
Itisieally what the document purporta to do that 








^18 of importance and the question must be deter- 
basis 3 


mined on that 
An amaldari lease which oontains all the 


essential terms of a lease requues registiation . 


end 15 not admissible in evidence without regis- 
tration The real test 1s whether the document 
purports to be a lease or an agreement to lease or 
not Ifit does not amount to a lease, it does not 
require registration. OC SARDI -BEPARI v BUDHAI 

` 7 249 
= Bale-deed — Agreement ‘ to reconvey— 
Mortgage or option of repurchase, See REGISTEA-, 
"TION Aor, 8. 1 , ., 606 
Sale or morigagé—Surrounding circum 


edreum- 








otances, 


In a document, surro 


i construing unding 
stances may be taken into consideration in order 


to show in what manner the language of the 
document is related to existing facts 
. In August, 1908, 4, a md ent-debtor, 1n order 
to preveni a Court fele: property, consist- 
mg of several villages, executed a document by 
which he purported to sell the property absolute- 
ly to B, with a condition of xeconveyance A, 
however, reserved his rights to the minerals in 
the dand The renta were to be enjoyedeby B, 
from the date of The price paid was 
absurdly small, and. the property Would have 
fetched a larger sum even at pub&o suction. 
Under a se e document expressed to be 
entered into for ieconveyarfe of the prdéperty, B 
agreed to sell and A to purchase the villages for 
the amount paid for them on 31st August 1012, 
3lát August 1013, or 3lst August 1914, and - not 
earlier, In case A paid the sum to B, and a 
conveyance in due form was executed, he was to 
óme énfitled to the rents of the villages as 
from the date of payment. If before the deed of 
conveyance was executed, any portion of the land 
was acquired by Government, ‘the 
awarded was to be deemed equivalent to’ 20 years' 
jent of the, land scquired, and both A end B 


compensation, 


vor $5 i CE RU 
= Us eu 


e cs 


Construction of dooument=éoncld. -` : 


share, the share of money due to. m 
e 


‘price . . 


^ Held, that the transaction though oetensibly a 
sale with a right of re-purchase in the vendor was 
in reality merely a mortgage by conditional d&le 
P O NABASINGERJI  QIYANAGERJI / v — PANUGANTI 
PagTHABARADHI, (1024) A I, R (P O)226,,47 4f, 
729, 20 L W 701,100 & A. L R.1172, .47 M. 
L J. 808, (1924) M W N. 915, 4 O L J 481 
EN d 998 
Will by Hindu n. favour of son's daughter 
—Absolute or limited estate . 
The words “You shall enjoy after my death all 
the properties moveable and immovable . yous 
can enjoy all the said properties attending to my 
obsequies after my dedth and setthng the matters > 
of the debts, eto, meurred by mæ ina Will bya 





^ —Penalty—. 
defiert Court-fees, faure to. carry 
matntatnability of. » d 
The breach of an undertaking given to the 
Court bya litigant, pending proceedings, on the 
faith of which the {Gourt sanctions a particular 
course of action or inaction, is musconduct 
ene nM oa) ‘ot s . 
When a person 18 ty o£ such contempy he 
places himself in a perilous situation go Ries 
to be heard by the Oourt tillhe bas purged lus 
SEU y rlo ing such‘ penalty ° 
ut the 1m pos such ' & 18 
limited to the ‘proceedings in which the pesce 
Goccure, i N AS 
Plaintiffs suit was held to have been under- 
valued and he undertook to make? up the 
deficiency m Court-fees before the decree was ° 
drawn up The Oourt, Misreugoti proceeded to 
try the suton the merita and it was eventually 
dismissed. The pleintiff tailed and refused to'- 
carry out his undertaking with respect to the 
payment of deficit Oourt-fees He preferred an 
appeal ageinst the decree of the Tnal Court with ° 
t to costs ] 
eld, that the plaintiff was guilty of contempt 
and his ap r 
tained C 


say that he % not bound by ‘one of ite ‘terms, 
C Bası KANTA ACHARJEH BAHADUR v (TENDA P 
NO a y Xy e 0 
Contract Act (IX of 1872), 8, 11—Lease 
manor, ‘validity of—Lessee's posttion— Sheen, 
` Rehef Act (I of - 1877), s 4l Improverente— 
: Compe aton, g ^ , 


4 


. f R 5 ý m . || 
Ma INDIAN CASES, - . 7U- pe 


E Contract Aot—conid. . "S RE SK Contract Act—contd — .. `> t. 


A lease by a minor is void and alessee under pal to appear, the surety cannot sue to *recover 

such a lease’ ig liable to be ejected but is amount N Jopuzaj Marwari v BIBANLAL, 20 

n entitled to compensation under section 41 of the LR 168 1036 

Specie Relef Act for improvements done on 8, 23— Gift for immoral purpose--Immo- 

- the property on „the basis of the estimated value rality carried out—Property whether can be, 

- at the time.of'ereotion, and is also entitled to recovered. D 5 . 

^ renfove the standing crops, if any R-Doo Doo If a n transfers his property to another 
J 16,-(1921) A E 





^ Mun v. Kasps ALI, 3 Bur for an illegal or immoral ose, -h8 cannot get 
(Ra) 288 the transfer annulled, if the intended purpose. 


pu ces iaa should . has been carried out 
iuto Pak aa Onto Deni uud Therefore, {fa person gifts hus property to hus 
money—Usurrous interest—Presumption, whether concubme m gonsiderstion of past and future co- 
-~ arises —Interpretat Statutes—R habitation heis not entitled to recover the pro- 
legulaivon of other pine a erence: to M IvATURI BRAHMAYYA LINGAM v. KAMISETIT |. 
hi . ! Mirac, 30 LW 925,47 ML, J 652, (1924) 
s- Tha ancang ona plaies CER DEAN iw got thie A.J R (M) 849 1 
first thing to be considered in order to determine NES 
falls within terms of secti 8. 28, scope of—Fire Insurance Pol 
ssrbother, & Condos the oi n — ^ Porfewure Claus ade ime for ent uit 
16. af the, Con e „The first thing to be after tıme, whether matntainable. 
ggpsidered i the transaction with the section it , A clause m e Fire Insurance Policy forfeiting ell 
t be ob d that one party was ina tonio benefit under the policy on action not being brought 
Moti the will of the other. PE hsec montan ot the lary or Sana; 
. M &nd not within the 860 aeo! 
Whe burden Mad du ioci i olg Das the Contract Aot R RAINET i. Burma FIRE & 


ot induced by undue influence then lies on the 4 
P MARINE INGURANCE Co Lro , 3 Bur. L J. 104 (1924) 
peraon who was in a position to dominate the will AIR (R) 351 z 814 





of the other Y , 
rgent need of money on the part of the ———- 8 37, scope of See OoNnsTRUOTION 
us does nov plies the lender in & position DOCUMENT — 646 

to domimate his 8. 59—Payment—-Appropriatron 





The exaction of excessive dnd usurious interest ` 
*, e does not by itself raise any presumption ‘of undue den. ae non eas. Pod appropriate and 
influence until the question has first been settled ons, PA should reject the ‘ payment at once, 
Io kai “nee maa e a gray ioe eae be ate te, 
T -u so even s wee to e del . 
z The question whether a bargaur is unoonscion- ag the time of payment that he will not appl 
Ed std bg melon IO alika dt in acoordance with tho latter's directions R 
oni and not by @ 
of other countries, eg, the English Monéy-lenders Fose v B M. A. L. Onerry Fixy, 2 R. 204 660 
Aot Itis accompanied with to mvoke as  — s. 62—Novaton, See LANDLORD AND 
authority ein an Indian case reasions which TENANT—GRANT . 208 
e merely connote the principles which underhe & ^ 








particular English Statute, and form a guide to its DE. 70 Hinda widow Debt. of nuk banas 
interpretation 3 by at her requ A 
„ı It as not right that where there is ample | Liability of widow-* of desek Ses 
"'seounity, the -exaction of exceamve and’ usurious Howv Law—Wipow ~^ 586 





8, 74—Partition between family-mombers 
substantiate There 18 no such presumption until —One member agreeing to take annuity instead 
the question has first been settled as to the ` of Ags ehare—Strpulation to resume sharg® if 
lender bemg ın a ton to dominate the annuity not pdid—Penalty—Questron of law— 
borrower's wil P 2 OTEA A aay Second a; 5 dod 
. 9 i -If by an agreement of partition one e 
L. R. 87,19L W 470, M M neveral meribers of a family to receive au 
J. 610, 3 Pat 279, 26 L. annuity an lieu of his, proper a but reserves 
W. N.84,11 0 L.J 122; (1924) M, tho right to resume his share oñ default of pay- 
E T a a a ag ai ibe fiance ^ 
B. 23—Bail-bond—Agreement to indem-  Sümpüon 8: is not M s. mean- 
nify vurety- Forfeiture of bond—Sujt-to recover iog Gr pude 74 of the Contract Act and qan be 
amount, wiet a ae id E: The question Whether a stipulation 16 one by - 
An t, whether express or implied, to way is one wand can 
* aingli a surety, who has given a bail-bond if oon appeal : - 
for ghe appearance of the principal, is wid under If under a stipulation the contracting parties are 
soctidh 23 of the Contact Act and if the: bail is merely remi to their original position there can 
n of - he no question of penalty, neither does the mere 





d. ai mE PME Se Eo af Lx! 64 wc 
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Oerftraot Aot—centd, - IPM ODER Contract Act—-contd. 


withdrawal af a privilege EA ^ penalty i porty in ths goods RER tò the principal “ime | 
M RAJAGOPALA PaDAYAGHI v VARADARAJA PADATA mediately on purchase by the agent urrespectires 
47 M. L J 605, (1924) M W N 861 78] ofthe manner of. dehvery To such a case Beo! o 





6—dQhares, whether goode—Prop taon 91 of th» Oontract Act does not apply 
m joris um Dasses—Delwery of share pod The measure of reasonableness as to the method 
; efeot of —Unpaid , ponton of— of dshvery of as bétwee2 agent and princi- 


to recover purchase-m pal has to bs decided on what the parties tRem- 
Plaintiff sold 199 shares to. mane MN No 1 lve in thar usual course of business and trade’ 


custom consider reasonable. It is not the seme 
Datandant gold 25 of these Mi ndum as that laid down im section 91, Contract Ach 
defendant Sa ee e ee e a serge a A bu; wha 
defendant No 3 as a party who was willing to 
advance money In fact defendant No 3 wasa Usually sending goods to hum without 
mere nominee of defendant No 2 Defendant gear certain goods so consigned were 
No 2 got possession of these 305 shares by 
fraudulently repreeentmg tist he would uge their Held, that the property in tho goods on pure. 
shares for the purpose raging a loan for chass to. the buyer, and non-msurance 
dandani No 1 hak he did tit do ang whioh beng tne implied customary method, the agent by 
he did not mtend to do, his real obJeot being to — Sending uninsured was not guilty of any 
secure himself from loss as regaids the moneys neglıgencs and was not lable to bear the-loss 


VENKATAOHALAM OHETTIAE Ð PONNUBAMI AYYAN 
Ben sued fo repr MS mas E cr og CEM W N 490, 30L W 195,47 M L J 31$ 
and by way of damages the difference "In the 536 





price of those shares on the date on which they 83, 95, 96, 107—Sale of foods—Vendse's ^ 
were minded back and the prics on the date" —fatlure to take delive —Repudiation of contract 


ot d — Vendor's lien on sold—Re-sale < 
EUST (1) thate the plainüff had no cause of Tf a sale of goods is on cedit Anl HD Hb ia 
action against defendants Nos 2 and 3; fixed for delva the vendor has no len and the 


(2) that all that plaintiff was entitled to was a .vended 16 entitled to immediate delivery. But 
' . decree agamst defendant No 1 for the’ unpaid where the vendee fails to take delivery within 
money as he had no lien for 1t, the time fixed and*iepudiates the contract, he ° 
(3) that the planni had no title either m law cannot take advantage of the provisions of sec- 
or in equity to the shares and could not get'back -tion 96, Contract, Act The general provision af * 4 


- the share certificates ar alam damages section’ 95 of the Aci giving the seller à lim on 
Per Macleod, C. J — Bhares are goods within the. sold goods remaining in on has effect 
meaning of section 76 of the Contract Act- They tnlesa some exception Sea ban e vendor in 

= however, a peculiar kind of ced tha oie. such a case has a right ünder section 107; to re-gell 
w cannot pass from hand to hani the goods and secover‘the loss from the vendee. 


perty in these shares belongs to’ the rag d M -MuLKI Nagarana KAMMATHU v "KOLATHINGAL 
share-holder and cannot be transferred to another Konui Mori, 20 d pr 488, (1924) M WN AE 
except according to the articles of tha Company.” (192!) A I R 

The only inquiry which a holder of shares can be. & 1 Ed ANA at n a n 
put to by reason of the nature or character at the Master retaining de—Liability of Ralwa: 
documents which come into his possession is with — .-Bailee, duty of See RAILWAYS Aor, 8 72 772 











regard to the actlop of. thó. red holder' 8.1 8—War Bonds, purchase of thro 
' He cannot -be put, to enquiry with regard to the broker—Broker pledging bonds with Bank 
e and habilities&' of intermediate holders <- forged endorsement- Pledae, validity. of—Oon- 
er Oruman d —Delivery of the ‘transfers and version See NAGOTLABLH INGTRUMBNTA - AoT, 86. De 
seme not sr Oper up to: ‘730 
oe ary ^ etis table wi 
enalfis tha holder to vost with the Sharee 8. 178, proviso— Negotiable Instruments 


Act (XXVI of 1881),'ss 58, 85—Forged endorse- 
B VapILAL SARABHAI v MaNBEJI Paerongi, Q5 Bom. = ale Lem 
L.R 414, (1933) A. I R. (B) 373 bá 977 ment, whether confers tile fue senor 


3 uridseal possesston—Custody : 
8. 78—Sale of goods taken dn approval he proviso to section 178 of the Oon-~ 








with condition to pay cash-e-Paseing of Popes tract Act applies to a case wheoro a on an 

in goods See Panar, Ouna, 8 406. Eg m VE pig m even though. he' has 

» ned it lawfully in nu beens Ed 
&. 91—Purchase of ‘goods through com.. Obi. 

—Conngnmeni by Radway, umnsur- ` Hght Hat ee pepe > pe forging „tho-endorse- 

£d—Loss vn trans Agent's hability. -To creato for done edge th pi pledger must be 

A purchass of ‘goods Dy a ‘commission "agen, in juridica] po pim 


implies as between ths principal and agent, only ^ uished from a Duis at p 

a' contract of aganoy and not one of purchase DOCE RM 
and sale, thonga it will attract to the «commission instrument paronan i 8 forged endorsement expept 
agent cattain  ralisfs ordinarily open ta a vendor in casee mentio 1n'geotion 85 ofthe N, ble’ 
vic, theright of stoppage in tranmt, The. pro” Instruments Act, "Buch: at en instrunien$ i8 & £ 


i @ a " $ ‘ 


INDIAN: 


Contract Aot—oconcld, oe ear 
n 


“and must be taken as il. no such endorsement 
A \was on the instrument ` 
. 


Soston 38 of the Negotiable Instruments Aot deals 
KaARACHI B. 


with cases of defective title only JANE. 
v ‘Kopuman KALUMAL, (1923) A I R (9)64 998 
Go-sharer — Adverse possession — Lamitation— , 
-, Declaratory decree for unknown share _ See 
Evipenaa Aor,s 13 y 392 
^ — Baclusswe poesession-—Ouster, 2 





The on of ons co-sharer enures to the 
t of the other co-sharers and does not, except 
under exceptional circumstances, amount to an 
ouster'of other oo-sharers CO JINNATTENNESSA v; 
ABDUL HALIM 822 
y——— Jont land—Hat started by two co-sharers 
| —Subsequent mprovemant by one—Other co-sharer 
whether excluded from profits 
When a hat uf started on a joint land by two 
cqsharers, the fact that after the hat has been 
established one co-shaier makes improvements in 
the hat at: his own expense, does hot giva hum the 
right to exclude the other co-aharer from the Aat 
tha? ‘had beef started for their joint benefit. 


© MUHAMMAD Sarar Jama Kuan v. Satya Eie 7s 


Jont poemen decree for—Court, dis- 
cretion of—Bacluswe possession, effect 0j —Co- 
owner, when can be turned out—Putting up, 
tappar whether vmplses ouster—Ouster, how deter- 
mained—Sutt for ation” of tappar—Special 
e damage. ee dam 

The granting of a elecree for joint possession 1s 
quite discretionary with Courts, ` 

“A co-owner "who has taken up the exclustye- 
ocoppancy should not be deprived of such exclu- 
give ocoupetion except on very saong grounds 

The sole occupation ‘of & part the joint 
estate by one co-owner does not mervitably imply 
an ouster pf the’ other co-owner, nor dosa the 
erection of “substantial building by one co-owner. 
u a portion of jomt-property without the assent 
ofthe other co-owner constitute conclusive evi- 
dence of ouster. - Ss = 
‘What constitutes ouster in each particular case 
must depend upon its special facts 
e Where one co-owner puts up a tappar on joint 
land without the consent’ of the other co-owner 
the Court will ‘not order the demolton of the 
tuppar unless the plaintiff proves special damage. 








. N Kovana v 432 

Lease by one co-owner, o ton of— 

Suat for ejectment of trespaeser —P Anf, what 
has to prove—Materral date 


for ejectment of a 
entire prepuges, the burden 
to show 


to- 
vacate” tlle, entire: premises, In- spite of the , faot- 
manifested - hia in 


: NC EE EL 
CASS, EUN 
Oo-sharer—eondld — ^ , Be ies 


tention to the contrayy hy granting him 
lease of the entire premises. . 
* A lease by one of two co-owners can operate 
only on the leesoi's half interest and is voidable 
as agamst the other co-owner. CN VITAL v. 
BApA8BHBO 





: meaning of—Próprietor not having psu- 
fled share, whether co-sharer—Right to fe 
. emjt. See CusTOM--PRE-EMPTION 5 96 
Ouster—Restoration of possession—Partt- 

tun—Equity, x 

The equitable pinnciple that one co-sharer cannot 
disturb on of the other cannot be called 
m aid unless it fa found that the co-alinrers are 
an possession of separate portions by mutual 
arrangement for the sake of convenience Unless 
such mutual arrangement is proved & co- 
sharer who 18 dispossessed cannot recover podses< 
mon and his only remedy les ın a suit for 
paitiüon C HEABAR ALI SHAH v Kon ALI - 31 


Tenants-tn-comnon—Eacluswe occupation 
—Equitable prineiples—Decree for joint posses- 
sion and mesne projits ] C 


lt there be two or more tanants-in-common 
and one ofthem A ben actual occupation of part 
of the estate and engaged in culüvating that" 
part ma proper course of cultrvetion as if it , 
were his separate property, and andther téndnt- 
incommon 8 attempts to come upon the said 
part forthe purpose of carrying "on operations 
there inconsistent with the couise of cultivation 
in which A 1s engaged and the profitable uss’ 
by hım of the said part, and A resists and . 
revente such entry, not im denis] of B's title, 
ut mmply with the object of protecting him- 
self m the profitable enjoyment of the land, ' 
such conduct on the part of A Would not 
entitle B. to a decree for joint possession 
(“Prima fácie, co-owners are entitled to hold 
et. possession of Jomt property and consequent- , 
yif one co-shsrer seeks to defeat thé alam of 





^ 





and established so as to just exclusive osupa: 
tion of the Joint property by one of the co-sliarera. 

The mere setteig up of a rival claim óf & 
hostale title in the written statement would npt* 
entitle she plant tò allege that there was 
ouster apd, on that footing, to sesk fora decree 
for joint’ pdbseesion It must: be proved “that, 
there was a Bei up of hostalé title or” duster” 
pnor'to'the filing ofthe written statement, - 

"Therefcte, where some of the. co-sharers ‘set up 
an exclusive or adverse 


t in jomt lands, the ' ` 
above principles shall apply O pa Naxa- - 


yan Rat v, BHAIRABENDRA TAN Roy ^. 236 
Ootton Duties Act (Il of 1896), $8; 16; 25 (9) 
“Meaning of word "place" 4n. definition of 
mue ie sd of Cotton Hxotse—Right of free 
access to wns>-Owner mene to have locked- 
„up godown . opened— Wu ub- 


sequent offer of aocess, whether 
-tom ' . aa us 


tores " 


*'1041, . 


*4 


. Cotton Dutles Aot—concld. 


` 


Vol. 83] 


.. Under section 16 of tfe Gatton Duties Act, the 
Inspector of Cotton Excise has a right of ira 
access to the godown of a mill i inasmuch as, 
the Mere sord "plx n r ` the- Act 
| e WO ce erred 
“the e particular +b 


own 18 not in 
nu pn paese ae 


where the 
the.. 
man re of cotton in the, mill ~- 
Therefore, if the owner of'& mill: does not, 
after due notice, get the locked door of a godówn 
of the mill opened to give access to the Inspector 
of Cotton Itxcise, the owner is guilty of wilful 
obstruction under section 25 (9) of the Cotton 
Duties Act, the particular purposes for which 
the Inspector wanted acces being immaterial so 
long as his object was to perform & duty under 
the Ootton Duties Act 
Once access 18 refused, and thus ‘intentional. 
obstruotion is caused, & subsequent offer. to give 
access 18 not sufficient to condone the obstruction. 
B MokuNprAL BANSILAL v. EitpzgoR, 20 Bom L R.. 
721,-(1924) A I R. (B.) 402, 25 Or L J 1981 353 


Counsel and clilent--Admisnon by Counsel ine 
pomt of law—Minor party, whether affected. | - 
An admission on & law pomt by a Pleader 


«Cannot affect the-interest ofa minor N Laxmi € 
“VENKATRAO « 1052 
"Court Fees Aot n of 1870), s. 12 (2)— 

Additional Court- when to be lemed—Inter- 


pretation of Statutes Fuscal "Statutes. y 


A provision of the character of that contained 
in clause M of section 18 of the Oourt-Fees Act 
should construed and additional 
Cortes, should Bo loved from s party, litigant 

in exact conformity with tlie precise words 
aayan Statute, although provisions in fiscal Statutes 
Should not be so construed as to furnish a 
chance of escape and a mean& of-evasion “O Ras 
RAJESWARI Jiu v. Garı Kruna, 38 O L.J. 317; 
(1924) A. L R. (0) 953 | n 292 
8. 19-1, app of— Provident Fund 
— Probate duty—. prion 
+ Provident Fund money- 15 exempt from “Probate 


or Administgation duty, as it passes toa nominee, 
and even m absence of Administrator it 


od oy Torm an amet of the estie ot the deooased, 
LN Aanes v Jauss WILLIAM 








. 128 

s$. 31— Direction to accused to pay. com- 
lainant's Court-fees— Enhancement of sentence. 
Oxn1MINAL Procapurm Cops, s. 493 - 141 





8ch, |, Art. 1—Crtil Procedure*Code (Act 

Y of 1908), 38. 47, 1h4—Reatitution ot der— Appeal 
rea valorem, Court-fee. 

peal from an order passed on. ‘an appli- 

ada appeal restitution under section 144, Civil 

Próceduie Code, must be stamped ad valorem 

under Article 1, Schedule I of the Court Fess Act 


as en Ap a decree and cannot-be filed 
as an ap l from an order in execution of. a 
‘decree with a fixed, Oourt-foe stam 


An order .under section 144, Civil Procedure 
Qode, i. not, an: order in “execution falling, under 


pov "m 


-L Kursor v. GHULAM HUBSAIN, 25 


R . lob 
Court Fees Aot—concld. | 


section 47, Civil Procedure Code, 
Das v BALMUXAKD, 22 A L. J 881 


Soh. |, Arts. 4, 5— Bengal Court Fees * 
Ämendmeni) Act uv of . 1922), » ^ ó—'Leviable', 
meaning of—Review, application for. Court: fes 
won able—Fiction, legal, wher permissible 2 
fiction has no place whero substantial 
justice er not require its in ' Still bese 
where substantial’ justice would suffer flom itá- 
operation The Court will not endyre that s mere 
of ja or Sonion E: law, intioduced for the sake ^" 
o; co, sho work a contrary to the 
real truth and substanca, of th thing $ 
The use of the term “leviable” in es of 
Schedule I to the Court Fees Act ‘does not A 
the inferencé that-the Legislature e to 
introduce a fiction into the law, namely, an 
imaginary representation of «the „plaint or : 
memorandum of appeal at the time when the 
application for 1eview 18 filed. 
ie Ma n EET instituted, ds 
amount o urt-fee payable on a "poesible a - 
cation for review one ihe prospective madani ii 
the guit becomes fix - 
~ Neither under the qM Fees Act n8 Ol 
framed in 1870 nor under the Court Fees py as 
amended in 1922, can a petitioner for review of 
judgment be upon tô pay Court-fee, on 
the basis of the fee which would be payable .on 
the plaint or memorandum of appeal it-were 
to be filed on thé date of the application for 
review ^ The amount must be calculated. on the, 
basis of the fee leviable (which, in tlie hormal" 
course- of events, 18 -the sekung Se on 
the plait or memorandum of a 
to the law in force when the Appeal aoco oa ee 
randum was filed m Gout GC ren Lare v. 
JOGENDRA CHANDRA, 39 O L.J 222, 98 O. W. N. 
403, (1924) A LRE.(O)881.. 297 
Oriminal Prooedure Code (Aot V of 1898) 
88. 4, 190—Report of Police caning o 
ton of mon-cogn case by Police" 
- Officer also Public Prosecutor, whether ' ‘complaint 
— Court, whether can take cognizance 
. The words "report of & Police Officer” as used 
in the Orummal Procedure Code mean the report 
ofa Police Officer in oases m which he is authorized, 
to investigate by the Code. 
of a non-cognirable 


. Therefore, a written alle 
case made by a Police One who 18 also a Public 


Prosecutor with a view to the Court's taking action 
is not the report,of a Police Offloer but 18a "'com- 
plaint" as defined in section 4 of the Criminal Pro- 
cedure Code and the Oourt 1s competent to take 
action thereon, 
The Oriminal Procedure Code does not profiibit a 
Police Ofhcer from presenting a complaint to ‘the 
trate ina case non-cognizable by: the Police, 


nnn on 
88.30, 337 Pardon to pprover 
by s. 80 Magstrate—- BÀI Pari : 


| A Magistrate with. powers ae sectian 30' a 
the, Crimunal Procedure Code who ot age a a’ 


don to an approver cannot: me do dn 
bons 


met 
A Buss Nam 
32r 








yhich'the approver ig to be akah as 


* 


Dd! . reasonable 4 
Ey 


e 


BEGE (0) 803,25 Or L J 1203, 


Vata 88.110, 439—Seoursty for .jood: 











ee ar N a 
P400 5 "0 xa “INDIAN, GASES) |. jagaa 
_Ofiminal Procedure Code- -Goritdi 347 NES Criminal Procedure Code: *oontd'?'« S KERE D" 


E ere commit “the quias to' Sessione “Oourt or 
-Hagh ‘Court if ‘he 18 satiafled -that” there: are 
unds for, believing that;the accused 
of ths offence” N Kingsa., v Eureror 
r Und. IAL . 573 


cai gs, 54, 60, 61, boo x 

: The precautions laid down 1n sections 545 60 and 
` BLot. the - Oriminal: Procedure: Code seem to be 
` desig. to .secure- that : within .,not "more 
-. than 24 hours “ot the arrest of an) accused’ person, 
.sume- Magistrate shall have seis of what is 
going on and some knowledge of the nature: of the 


: "^ charges against the aocused, however, incomplete: 


the information maybe, .O "DWARKADAB AS v. 
MBALAL GANPATRAM; 28:0° W N' 850,7 (1924) A I 
131 
as. 89, 561A-—Applicatwn for restora- 
tión of atiached property. two years aftér attach- 
i 'ment-—Inhe ent. jurisdiction of- High , Court— ` 
Proper remedy—Applicatton to Government » 
“H an application fo: the restoration of property 
, attached , under section 88, Oriminal Procedure 
Code aà =o made within tw 
y section 8b 
ER thre ariadiction, ander section 501A of the Code, to' 
^ order the restoration ‘of property, as «much" an ^ 
„order, rf,made, would*conflict with‘ section 89 The 





8, ‘as prescribed 


T oui 18 an application to Government 
-B Gorum ARAYAN BETGERI v HMPEROR, 20 Bom? . 


J 1293 
-365 
beha. 


L R1, (1924) A I R (B) 485, 25 Or 
tS uL 


natus e 


— Evidence, X Cres 
quM mult prove -Faiure* to 


“Wie very difücilt for the High Court to interfere 
in revision;1n cases'under section’ 110 of the Orimi- 
nál Procedure Code, but'when ‘a ‘person 18 sen- 

tenced to imprisonment, for failure ito, i, ea 
séconty ‘inder that” section, the” 
Tto be satisfied that the evidence 18 a ee 
which will reasonably support the, inference that 
itis necedsary in the interests of publie security 
to send the accuged.to prisonor to bind him 

down” A ALIMUDDIN v EMPEROR, 22,A L.J 678 
924) AT R.A), 580, 25 Op, L J 172 .- 36 
*.——-- sa, 112, i metal of offences—- 

10n of —Impontin of fresh con- 
die Sj of sureties—Court} yuriedie- 


The KANA of Chapter vn “of the Ormminal 
Procedure Oode “1s’not the punishment of a 
suspect for past unproved crimes’ but/to prevent 
him fiom committing offences and to'afford him, 
an oppo tunity dana) himself : 
|: When once a Magistrate has: while 
orders under section .112, 'Ormunal: S pasang 
Code; unposed: conditions ‘as’ to*' the Ra of 
sureties and the amount of thelr lability, he 
Pree ge m “the ‘ordér:dbsolute under 

on 118 « up i e, vary his: previous “order 
.conditiors, and 'hé' "cannot 

ojesi mag pe deed sureties ! who' comply «with. ' cont 
tr vo apud laid. down and ‘are’ not, 

yn LET ba AH c! 


Dina 


“eg, by producing his - 


0 yeal 
of the Coco, t the High: Ooukt has:no * he is ‘legally entitled to do dnd that» 


Buretles ` ae Doi dnit? because’ di. ia alleged ` 
that the suspect cannot -be controlled by? them, 
nor can it be made a. condition precedent for | 
acceptance ‘of guretiea that’ tgéy should ‘show ' 
their good faith“ and mfluence over, the [en 
er who is abscon 
8 ÉuruRoR v Manu, 25 Cr, LJ 1226 4 


6, 144, object. of— doe riim 
„ respect for—Magrstrate, ty of— per. pe 
idure— and andefinis order, 
'Beotioh 144, Orumanal Procedure Ode, 18 not 
intended, to redtriot ithe hbeity of gn: individual .. 
if there ^18 no, apprehension of, a, breach of the 
eace on account.of any act to ba, done by him `. 
The object of section’ 144 18° to. enable B. 
Magistrato in “cases of emergency. “to make an . 
immediate order for" the purpose, of preventing ' 
„an imminent breach’ of the peace, but it 16 not 
" intended to relieve him of the daty of making ' 
irs enqdn y, into the circumbtancos which , 
e it hkély that eae bredai, „of the "peace will | 





Poi, itis fouíd that à man 18 doing that which 
hus'éheigh- 
bour chooses , to take ' oftence" thereat: and + to 
create. n disturbance in consequence, 16 is clear 
that the duty.of the Magistiate 18, not to continue, 
te deprive the first person of the exercise of- His? 
right but to, Tak aja the second from illegally , 
oe icd with that" exercise" of^l tx 
An order under section, 144," Orimmal ure 
Code, merely reciting that in‘ the ‘opimon of the 
te there 1s.euficient’ ground for proceed- 
ing under that section , doss not- suciently 
'compiy with.the reqünementsofthelaw, . . 
eand indefinite order which does “not 
ios y facts rela to the case or, dóea not 
.defne.the limits wi Which ida fo, operate 
‘1s badan law ` Pat BLong v EMPEROR, (1924) Pat 
“262, 25 Or, L J ;1178, (1024) A I R Pat) 76 42 


— v 8-144—Trme-exprred order—Rension, ` 
The High Court will not ın revision ra) Pro 


cedure Code, which has eexpirpd by Japs 
and. adjudicate upon matters! whi 

effect, -M Kupeu : ODAYAR ,U "PooMATAT 
EE 47 M L,J. 439, (1924) MW N. 675, 
250: L J 1304, (1924) A. T (M)890 , 472, 


exp 

r 8.145, 5 under, relevancy and 
admissibility H im, civil cages r, Ste EvipENOR 
Aor, $139 | | i (0X. 392 

—— s. 145- émotion Aet (TX. of 1908), Sch. 
1, Art ,I7— Proceed: under s 145, nature of—- 
Breach of peace, likelihood df= “Parties concern- 
ed in dumis i 'medihg of of emprona some- 
Parkes— a, 


trate, qu risdiction of, liver 
: ünl i iis amitti -Want - of 
aenak on tae affecting whole ' pro- 

à jeettdingi- Mutat order, eff Den 
' The wolds "partied'concarned'1n such dispute” iñ 
‘section’ 146, Oriminal Procedure Code, are infended 
to mehidé all petdons clamung to ben, an, 
and p 'uder the gection' are not” without 
junsdicnon merely because somá' df thobe parties 
-'alo'not likely to cause a breach of the peices, `» ’ 


alic cS 


E 6 


adt 


"x. cT 
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orithinal Procedure Oode--oontd. ^ „nio Oriminal Procedure Qode-oxidi! 5 >£ 
The mere, fact that in METRE "under seo- ‘of the 


tion 143, On Onminal Proceduro Code, a compromisee 
is filed by some of the paties does not preolude 
the Magistrate such -parties into 
possession, althoug that if all the 
ties filed a compromuse the J tion. of the 
Jingistrato would cease and he could only cancel 
the pioceedings under clause (5) of the section 
In questioning the effect of proceedings under 
section 145, Oriminal Procedure , Oode, as 1 ds 
tion, for the civil suit under Art 47 of 
Schedule I to the Limitation Act, the proceedings 
must be shown, to be without jurisdiction ım- the 
Stiiotest genge of the term It is not e enor 
wluch would make the iesult invalid, nd before 
want of jurisdiction can be established, &- vice 
must be clearly established which infects the 
whole proceedings 
An order in mutation proceedings 1s not a 'imal 
decision as to ownership and has no effect what- - 
soever on an order by a Ma m 
roceedings under section 145, Oriminal Pioceduie 
ə, -inso far as that order hmuts the period 
within which a civil suit may be- brought by any 


patti 
it may 


of the parties. O ABADI Braa v AHMAD” Mirza 
Bro * ea he d 691 
145, p aude whether bar 





mE Rented in due comse of law"; ; meani 
of. See Aara TzENANOY Act,s 34 : 65 


—— —— 88. 145, 14.6— Court, duty of—Collection 
of evidence as to posseanon—A Attachment of pro- 


fad der section 14 145, Giiminal Procedure Code, 
& Magistrate should be extremely reluctant to 
attach the property in dispute and it is hls id 
to collect information about possession whe 
false or true’ and to sift ıt before making use of 
section 146, Criminal Procedure Code, as an order 
under this section is almost the same as an act 
of confiscation, Pat Rau Banat SINGH v Rana 
BaAHADUR SINGH, 5 P L. T. 569, 25 Or L J. e 


(1923) AT R are 
Competent Court," meaning of— 
Muiatvn ARE PEDIR. entuled to possession, 
derer minisd" 





The words “ tent Court "in section 146 of - 
the Orimunal ure Oode are not confined to 

mean ‘only a “competent Civil Cours" 

are order of'a Revenue Court dueching inakêkon 


to bo*made in favour of a certain perean i 15 amorder 
of a competent Oourt determining 4: otn 





entitled to possession within the 

346 (1) of the Oriminal Procedure 

Bar v. Ser'Kisnun, 22 A L J 803, 25 Or L. TA mu 

(1994) AIR (A) TIT e 170 
cel 8. A se 0Pe 0 janak demanding 
as from aco on Ace request appear 
before another Court—Order, pro x ag 


minal breach of trust—-O fence 

The Secretary of.a limi Dapur carrying,on 
business at Ahmedabad piesented a petition of 
complaint before the Deputy Tnepeotor eneral of 
Police of the Poona prier Trestigntion jirak 
ment against one, ded as com- 
mussion agent of the .Oompany in Oeloutta .com- 
pitted criminal breach of. ius in. aped of gale 


Woo" 


goods belonging tà to thé Compan: 
I D. Officer appomted to investigate 
into..the matter, obtamed 4 search warrant 


from a Fust Class Magistrate at Ahmedabad 
for the „books and docymentas, came to Calcutta 


and ın execution thereof.took cl of the boo 

eio from the house and office of after 

a search list. Having arrested:-D under. the pro- . 
visions of section 54 of the Orminal ^ sil um 
Code, lie produced him before the d Piesidency 
Magistrate, Calcutta, asking tbat might be 
forwarded under pi Beer Pi oper- esco escort to he Fust Olas? 


appl for bail 
the Ohief Presidency e zi otal 


bail for 
Rs, 90,000 “to appe before the Fust Closes Magis- 
trate, Ahmedabad” on ae e date specilled. D there- 6 
upon moved the Hı 
Held, (1) that' the ket was triable only in 


Calcutta where the ole pear under section 
B^ Pen Code, was committed t. 
t thé Chief. Presiden Magistrato 0 

to have refuséd to act'on, Qs wei pn ak 

the investigating Police Officer but should have 
required him to. produca a warant from Ahhei- 

abad, releasiz 

appear when ed on' before ae C DWARKA- 

DAB HARIDAS V. AMBALAL ‘Gane. 938 O WN 

850,25 Cr L J 1203, UASA T E I R (0.893 131 - 


8. 190—All on of non-cognizable case 
“by Police Officer oa Prosecutor whe-, 
ther “complaint"—Court, whether can take cog- . 
nixance See Ormai Prooapoee Oone, 8 4 

s 753 


- 88 | 191; 476—Magistrate itut ro- 
cesdings Jurisdiction to try ae igang p ib 








$ inform accused of privilege of transfer. MD 


r 


in reepect of which a prosecution for 


alternative oan 
tion 236 af the o 


ere a Magistrate institut 

under section 476, jasad Piece re ‘Code, takes 
cognisance of the ‘offence himself without mform- 
ing the accused under section'191 of $he Code 
that he is entitled to have his case tried by . 
another Court, the omission is more than a mere 

ty and vitiates the whole trial. O Ex- 
PEROR v Narat;100 & A L'R 735, 11 O.L 4.” 
53%, 25 Or L J 1224, (1024) A TE (0) 448 152 


85. 195, 236— Penal Code (Act XLY of e 
1860), s Ig Ferrer -Coniradetiry dotes 
m cl and SC 





necessary 
It is ee when the cantiadictory statements 


is 
nstitutéd, constituta a “serios of aota? that an 
be framed . under sec- 


Procedure Code. "| " 
The series of acts referred .to in section $36 
of the, ee Oode implies 'two or 
ted, by- soms more intimate 
t of mere cónneotitivanees of time, 


“approver. m the Sessions Court, and wl 
second, a. defendant un a civil mait, 


form the besis:of an alternative’ charge of; 


in the meantime on bail toe,” 


e 
oriminal Procedure: Oode—contd. G 


. pader siti 236 of the Oulmtinal Procedure Oode 

Semble —Wheie an alternative char 
falso evidenco is based on contradictory state- 
menta made before different ae 16 18 neces- 
my that sanction oft each of those" Courts must 
be obtained under'section 195, Oriminal Procedure 


` Ode, before a Court can take cog ae the 

8 SALEH BRAH Vv KAPEROR, Er JA LR! 

oun situ Ra QA R, 
V 


«—-—— 88. *195, 476, 476A—Application for 
sanction to prosecute made before amendment of 
Code—A pplication kept pending till after ats 

: amendment—Pendency of application. whether 

. ‘ Pegection of Eye pore est aic of superior 
Court’ to order 

. An application for: anan to piosecute, filed 

under section 195, Criminal’ Procedure Code, before 

the amendment of the Oode in 1823, remained pend- 

sing in the lower Court till sometime after the Code 

* wasemended ‘Then the District Court, to which the 

lower Court ‘was subordinate, acting under sec- 

416A ~ogdered proascution under s»otion 476 

the Oode 
Held, that, as ths pəndency` of “the application 
dei whnotion did not mean: rejection NI the ap- 
ication; withiil tlre meaning of section 476A, the 
istrict Court was competent to order rpsecutioń, 
.Raarpas Viennupas p Bureror 20 Bam L,R. 
-713, (1924) A I R (B)511, 25 Or L J 1287' 359 


ss. 209, pub 436— 





ions any 
chon i imposible. " 
A Magistrate must however exercise a proper 
discretion’ m ordermg the discharge of any 
erson charged with an offence triable only by a 
urt dE Session It ıs not enough for the 
-merely to doubt some portions of 
, the prosecution evi . He must be satisfied 
< that the proseontion wall fail and ughtly fail in 
the Seasions Court 
The report made to the Police of a dacoity 
mentlo among others, one! C but’ the senior 


1 aves omoa dropped ‘proceedings against 
C, certain oth Br pereos were committed to 
Baselons and convi On appeal the gaden! 
charge against C be enquired into and dealt 
with according to law. The Magistrate who ‘held 
the enquiry, after recording the prosecution evi- 
dence, discharged C, but Seasions Judge set 
„asido the arder a of discharge -and commit C to 
, }Bessions C filed a pues of revision ' 
^ Held, that in^the face of.'the Judicial Oom- 
mismoner's order direct; ‘that. the accused 
should be put.on his the Magistrate was 
ill-advised th refusing to commit the accused to 
ee Sessions, and that it was a case in. which a definite 
ént should be given . by the Oourt 
' empowered to try the offence with * which “the 
wascharged ^O Onazpa Kuan v. EMPREO 
MEA. L; R. 722; 25 Or, Le J: 1188- "Bp 


FLOW ' INDIAN OASES. 


[19024 . 
Criminal Procedure Gode—contd. ; St 


.88, 209, 137* 439 Magistrate refus- 





of giving e 1ng to: charge accused with ' offence triable by 


* Court of Session-—Drscharge or attal—D13- 
trict Magistrate's order of cgmm to. oe 
legality of—Revistonal powers, exereiss of ~; 
Qertain persons were charged before ' ATENI 
trate of the First Olass under sections 424 and 
500, Part II, of the Penal Code-and acquitted. 
Subsequently the complainant made several appli- 
cations to e a charge against the 
accused under section 395, Penal Oode, and commit 
the’ accused to the ‘Court of Session The Magis- 
trate put the applications on iecoid but declined 
to entertain them The‘ complainant,: eu pan, ] 
moved the District Magistrate who acting under 
section 437 of the Criminal Pigcedwe Code, framed 
a charge against the accused and committed them 
to tke their trial before the Court of Session 
On its being contended, on revision, that thé order 
of the District. Magistrato was illegal on the 
ground that the accused had been acquitted and 
not discharged 
Held, that the order of the 
substance an order dischaiging the accused an 
respect of'an alleged-offence under. section 
Penal Code, and that the District Magistrate d 
jurisdiction to make the order sought to be revised 
Where ^n digoietion has been exercised by.ea 
Court of competent jurisdiction which is not on 
the face of ıt arbitrary, the practice of the High 
Court is' that as a revigional “it will neither 
enquire into the ‘reasons nor interfere with the 
exercise of the discretion 8 KHANU v. RMPEROR, 
25 Or LJ 1368 .' 760 - 


— 88, 233, 537— Penal Code (Act XLV o 
1860), e DD, 526—Charge under se 926, 1 

Penal O Conviction oe s $26—Legalaty— 
n ai 


When a charge has been framed under secl 
tions 326, 149, Penal Oode, a conviction under 
section 326 18 not necessarily bad but it depends 
on whether the accused has or has not been 
matenally prejudiced by the form of the charge. 

Obiter dicta —Section 149, Penal Code, creates no 
offence, but 15, like section 34, merely declaratory of 
a, principle of the common law, and its object 18 to 
make it clear that an. accused whe comes within 
that section canpot put.forward as a defence «thas 





and sentenced A er section 149 alone, as no 
porion is provided by the section There- 
ore, the on of section 149 from a charge 
does not create an illegality, by reason of Bec- 
tion 23% Onmunal Procedure Code, which 

vides that for every distinct offence of” wi 
any person 18 accused there shall bs a oe 
charge, 

Ser “er parson ta» clawed with “being a 
member of an assembly, one:of the 
members of which oaused ‘grievous hurt in 
pursuance of the common object, there is” no 


.Decessary implication. that that particular member 


na nel THEETHUMALAI GOUNDER v. Bu- 


R 47 M L J 321, 20 L. W. 201; 35 M, L: T. 


i WM 140; 35 Or, L, J; 1297 466 


te was in , ' 


a 


. pensation to an accused’ 


. ` E 
4 o 5 eost i Res 
GENERAL INDEX, ' tu 
f ey Oriminal Procedure Codeoontd. hares zi : 


M . Vol, 82) 
' Orimnal Procedure Oode--oeatd.- 


*. 236—Perjury—Contradictory state- 
ments in civil and amnia 





P 
Alternative RM of acta, See! Sana e mbi of 
D 


NAL PROCEDURE E, B 195 


, 236, 287, 238—Cha 

of —P, Code (Act XLV of 18 1860), = 34, rata 
(Conviction under, s 826 set aside—Re-trral for 

senthe ‘unde? ss i 39 5h 325. 

accused person’ has been tned for 

and convicted of..an offence under section 325 
Penal Code, on the, charge that he himself 
struck, blows to another person wr resulted ` 
in the latter's death, but the witnesses a, t, 
him are disbelheved by the Court of Appeal and, 
therefore, hus conviction , cannot be upheld on, 
that, charge, the Court ‘cannot alter ‘the charge - 
and maintain his” conviction by readin, 
tion 34, ,Penal, Oode, with section p “on 
the ground that some member of the party of 
the accused, though not the accused himself, had, 
struck blows to the deceased m puisnaneé of 
the ‘eommon intention of the , even if there 
15 evidence to thus effect on the record, nor can. 
tha case be sent back for reka, under set- 
tion 325 read with section 31, as such a couse 





would mean inviting, the, Court below to, belleve - 


on the amended charge the very witnessed who 

aig held by the Appellate Court to have cominitted 

deliberate perjury against the accused in; stating, 
that he had struck blows to the deceased A Qurppa 
Sram v Ewpsrox, 25 Or L J. 1292; (1984) Al R 

(A ) 786 ae 36 





8 237-Hvidence ` suficient to ‘prove 
< attempt to cheat—Accused, whether can be con- 
ceed of attompt,; 





tion of all. prosecution witnesses 
Compensation under section 250, Orımmal Pro- 
cedure Code; tan be awarded “only after ths’ com- 
lamant has ~an- opportunity of' producing all 
his evidence ` 
Where, thsreforo, the Court "refuges to ‘examine 
all the witnesses" produced' by the complamant 
whether,their names e^pbeer, in ths list filed or 
not, the order for cofnpensatio R Sri 
Kxaw e EMPEROR 3 Bor T J 20. (1984) A'L R' 
"t 288 


(R.) 208, 25 C 
S50 Duga of dé£used--Coinpen- 
sdion, ` order Yor—Notice fo complainant ,, 
An ordei directing a eere C 
"ho dis- 
charged, without | ving,” an O c eli of 
- ghowing cause why guch order showld no. DE 
, made 18 bad in law and should be set 
Moona v Mona, (193) A L Re Y i 
$5 Or LJ. 13127" 


s "283—Inquhy SA ang to pee 
ment—Acoused, when to be committed- Magi 
trate, duty ‘of—Order dischargmg acouaed, 
8e ORTAMINAL PROOEDURE Uodk, s : 
209 - 2 > 5 
8. 257-—Defence wines unable to- ‘attend 
on account of Hnes HEBR. on commu- 
pion Procedere; ' . Seed 











See PENAL- Cont, . st aoe 
B. 280- Compensaton ‘without examing- ' 


com: 


D is . - 
e n 


One of the two persons stated by ihe prosecution 
to be the -leaders of an affray whio was the 
trial pleaded UR and asked - 
V | Nicer M call a certain witness to prove.it. 
This witness wrote to the Court stating ‘his 
inability to attend on ao ‘of ill-health and- 
Bent medical certificate to: that' effect On 
date of the heamng the acensed applied 'to' 
Gourt for the issue of e 10n to” examine’ ` 
this witnesé at his house. The Majnstrate woes of 
opmion . that the case being important, the 
witness should be examined in Oout and'es it 
was, not known when tho witness would’ be well® 
enougii lo to attend the Oonrt, he dismissed the’. 


Rp 
Raia 0) (1) that some ‘effort should have bei mede: 
Nan as to ‘whether ıt would; within -a,6 
eren tame, be possible foi the "witness to 
come, to Court and if not then to take the evidence, 


pps no now, 


Pat. 501, 25 Or. L J: 1255 





'appealüble , case~-Charge not framed—Conmetton, 


legality 

~ Section LAH the ‘Oriminal ‘Procedure ‘Code us” 

1estricted m 1 8 application, to cases in which mo^ 
exenipta a Magistrato from - 

argen guch ‘cases But in, a case- 


¥ 


viction. of & , 

out frammg 

T puede LX OY 
63; 25 er L J. 1270 


s. 288--Statehient betore ‘Commit 
Magustrite traneferred,to Sesmons record, value 
of—Stdtement,; whether “testimony” "Sta tam exit 
before Police, "whether can be used 1n goirobora-. 
tion See EvipzNoz AcT, 8.157 ° - 12 


$. 307—Judge disagrecang with Jury 
Reference to High Court-—High Court, hee woul | 
anter Jere 

The real. ‘test that has to. be, Apphed?m a` n 
‘Reference, under section 307 ‘ot the. Criminal Pro ~ 
“ceduo Code, when the Judge disagices with the 9^ ' 
"verdict, of the Jury, is to'see whether the verdict ;° 
138 so unreasonable that, seven reasonable men. 
could not.have arrived at that verdict 

“The High Court, will not, therefore, interfere, 
in-mcase unless it can be sad ` Meli ma ae 


A m 
N 023 JURO Tg 298 








. possible “for the Jury to ‘have erved at^ the ~ 


verdict at which they did arrive EurPEROR v. 
: Gora“ Kapze, 28 O WAN, 876, 25 OL 1284, 
(1924) A I R 52* 958 5 * 35 B6. n 
8. 307—Refer ence by Sessions Judge * 
Hugh, Coi ur, duty, DU naino, verdict, when 
mishment 
MS 307 of the Oriminal : Procedure “Godo 
Tegulres the High Court to give due” weight ‘td , - 
the ‘opmion of the Sessions Judge and gf the?” . 
Jury after- considering tho entire evidence eand 
© then to eo or ou ae accused, Tt dogs. 








T 


208' . . 
“8, 263) lewope- BALA ad tial of» > 


e eE a Buch exemption... The. con- e e” 


aa 


E A tender of, pardon, was made, -is' a 


4 


+ verdict ôf fhe Jury. 


LAM, 


h . E 
Oriminal Procedure Codecontd. acie 7 
the, High 


ngi require 


INDIAN OASHS, 


Criminal Procedure Oode-zcontd:. — Qc 


-À case under section 349, Criminal Procedure" 


Code, 1s not to be tubritted after conviction but . 


4 i 
uo TUR e Nee to the opinion of. the eonly siter expr SUAE "saos. be, 
J h urt ould al hesitate to 18 y J 
series a makaman verdiot rie M e o Ka M RP E T nagan, Dora, a, d Or L-J 1876. 
O EmPgRor v. BAcARMAL; 98°C i 5 ` 284 


W N. 947, 40 O L J +138; 25 Or L. J 1317, (1 
R (C ) 960, et ee ‘ 
nr- 8 337 Endence Aot 
illut Br ce— Evidence, iso ee y 
of eredu—Co ton, necessity of—Sufficrent 
one ae list, whether evidence. | 
e, The evidence of an'accomplico may bé deemed 


924) 
148 





to, be unworthy of credit'unlese 1t 15 corroborated 
^ in material oculara ` 


ethe, approver 
2 not 


“Be. used by the persons who actual y 


- e 370, 25.07. L. J. 1347; (1994) A TR (L) - : 
dea IA. „ån accused custody begins to und 
: B. 337 (2A)—Pardon io approver “By ' ee. ea 
S) Magee a ad 


E 


"e examined á 
^o. whether à 


K 





-1 -` pardon had been declmed forfeited 
7-. ` lee krate and 3 tho- proceedings agamst 


partı 

The mere fact that the accused were seen. with 
a few days before the daooity is 
corroboration of the evidence’ ‘of the 
approver to, the effect that the accused joined 
him ‘in the daceity , rosy 
*4 Lists of discovery of stolen property can no doubt 
g wrote them 

in’ oder to refiesh then memory at“ the time of 
giving evidence, but they. are not themselves evi- 
ance L SINGH v.. KaregRoP, 6-L. L J, 

727 707 





'* section i Bes 
» “ORIMINAL PmocmpURE Copr, 5,30 | "s 573 
eem ^$39 2 Dy Act XVIII of 1923) 
89.- 339, — Approver, proceedings 
-agamst—Certificate of Public Pr ocecutor, Meier 2 
` -essential—Promsion, ~w 2 
^" Statements" an $ 339 (2 
~ ments before pardoning Mapsi ate— AH 
it such statements Use. agarnst 


case 


not , 
him 
- tUnder. section 330, Cununal Di 
1 as amended in :1923, the certificate by the 
. Public Prosecutor that ın his opinion the approver 
has not complied with the conditions on which the 
: i ia’ a condition : pre- ' 
-cedent to the vahdity of, trial of! the’ approver 
But this does not.apply to a, case. mm which the 
by the Magis. 
he approver, 








^. after, the forfeiture, commenced before 'tha;umend- 


ed'seotion came into force - a 
' « The words "tho '&atàmént made by a 


person’ 


* who hna accepted, the: tender of pardon’ in sub-’ 


'* himan hig examination 


poc 
, 


V "eweannot Be brought into play after a (5 

i * * nie cad be he the complamaní: or 
i iothgy, witness, Lane Ple n 
~ - . e - 


ox vd 


ou 


„section (2) ‘of section 339. of the Code are wide 
enough to cover a statement before the pardoning 


‘Air’ to nse’ such: statements 
.him unless they are put 
on 88 accused person 
18 agked rf he has any explanation to ofter 

ing them? 'N. GANGARAM v, Ruwrxzon, 25 Or, L J 
1955 D a nage +: QE ^ 718 
TT 88. 342, 349, 540 —Ezamiation ~of 


:.If 15 pot, however, 
- ,of approyer -against 


w 
' 





“accused after examination of. Court . 

7 Submission 190 after connection.» |. 
+! Séction 348 of “the” Orminal Procedure Oodd 
Osurt wit- 
-any 


m d 
NES 


n at 


(I of 1872), è 114, i 


= retrospective — 
, whether inelude state- ` 


ocedure Code, ‘ 


to over&we«he Government of In 
“the 


~ Section 414; Criminal 


. Bay IN what cases there shall.be an a eos 
C Obater,—An order under section 2, Orimjnal |, 
i E nn 1 LUE 


* . 
: 8. 342 (2) — Accused making false'charie 
“agawa Polwe- Officer to Magietraie, wot trying 





gmvan, 
teot 





misal—Judgment— Appellate Court, duty of g 
petn required by law to^ 
write a judgment when dismissing an‘ a 
summarily, but it 1s necessary that it should 
give reasons for diamissing’ the game, Pat JAgaz- - 
Natu Binan v Eupruor, 25 Or L, J'1237 “165 
n when begins to run— 





8. 397. 


“Already undergoing sentence Of wmprisoninent; - 


4 treaning'of—Separate sentences on same day 
An 


sentence of imprisonment, passed on him from 
the moment the sentence is‘ pronounced and .* 
g` second sentence ‘of im risonment 18 passed on 
him dn the same day qahasdeantly in a separate 
trial, heis “already undergoing ‘sentence’ of im- 
risonment” withm the meaning of section 397, 
Gnminal Procedure Code R Enreror-» Nea Po 
THAUNG, 3 Bur L J. 32, (1994) A. I R (Rì) 307, ~ 
250r L J 1310 .. ARM " 

= 8. 403—Penal Code 
-3s 1f0B, I$1A-—Consprracy. 








(Act. XLV of 1860), 
to overawe Gorern 





d 


8 y to overawe -Government 


trial - 
|. for conspiracy to kull "Europeans, mamtamabilugy, 


of 


a ,conspiacy , to,” overnwe ‘the. Government, of 


by: means of: force, 


à 


. pe t 


ns 


0478.7 
- ment by killing Buropeans—Conmetion for con-- ; 


A person, who has already bean convicted -of ND. 
an offence-under gection 191A, ’. Penal Code, dor"... 


dr 
causing bombs to be thiown at British cers, . 


cannot, on the same facts, be sübseqwently conyict- - 
rb (ee Bae ed 
to. kill. the Buropeans, having regard to sec- 
tion’ 40$ of the Orimmal Procedure „Code, frin 

such a case there are no} two anepi aaa, one- 


to kill the Ji 
loyo Pak pa th 
employed for t „the o 
the Government 'of India - 
950r E J 1241 ' 


the: means to be 
ject of overawing 
L Hosiums v. BuPEROR, 





„nın summary trial—Sentence— Lan 
Pisang E Ne DAMM under nen 562, Criminal - 
ure e, In a summary » 18 &ppeelable . 
i Proced Ood. ii 


ure 6, “says 1n 
‘what: casee:there shall be no: appeal 


^ 


for a conspiracy”. * 


ment and another » ^. 
y t the conspiracy wane; ; X 





Tt does not `. 


centre: (sane 
v—— 88. 414, 562—Order, under s. "602 passed - ’ 
i Appeal: —-. kas 


e E imu GM | Wa seh 
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Orlmpinal Prosadure. Ooderscontd.s 3 os tritt Orlrinaf Procedure, Qode-voenid..- "d 


® Yrocedpre- Code, does not-&mouht to a, Bentene, the powers of an: Appellate Court, óonferred by 
A HIRA LAL v Eapmgon,e22 a Li J 751, 25 0r L. | fection 433 (1) (c) and @ Yorlrora 40 revi ‘or Biker 
J. Bun t E recae AB A: 828 UD Belge md Pe commitment NICO fs nons 
2. —Àp mary, "s Ju E section 423, (1), tb), n 
Judgment—Appellate Court, daty of Se Du cedure Code O. Ram HakuzE Lab v. EMPEROR, 10 
MINAH. eg dso eee sal, 65, 0. & A L ^n 957, 25 Or 1.2 175. 767 
"Appeal through Gane che emp ‘98, 438/439, 407; 408) B6I-A- Ca^ 
Where dh appeal, hes once „baen soni presented by fending kap Dw wona er el Grder 
a Whero Mappa through, an officer in chúge of iy z nons Judge—High Court; whethe 
the Jai and dismissed, it 16 no longer .o en, t 6 d ore— Any Pi osedinga an d. 40, ewope - 
hun to file-stiother appeal through Connsel Bow d^. prend tó. Tar. trial KA bap 
order on the fist appeal is final and cannot, be ower -07 High Court ta Pd ae S aol 
ed, O RAM AvTaR v, Eurizon, 100 & A. High „Court haa no J chon to! entertain 
739. 11 o. L 7 536; 35 Or. J, 4313, gis i oy pplication anjaga TO ior atan 108 
ETE (0) 42 ; B4B cf erp um pac: agamst 
ra AS d Appellate Court, pateri of— car "granting bail, passed e ‘Sessions, Judge 
tion of sentence amounting to enhancement trata: a P wie Aegis ‘sigh cid pe 
9 pa Anaa anak AN the accused to rigorous “pect 97. f th baene 
imprisonment for two months and a fine of Ra 50 or Y (9) © xr e the, restiicted to. the 
im default one month's rigorous imprisonment’ On d ih do 1 ti E RES Magistrate; 
appeal the Digttict Magistrate changed the, sen- Oo b is ale ete Mo ooid a bad b ax High, 
tence to one of one-month's roug imprisonment de h ot 4 L iem ut noto 
anda fine of Ra 200 or in. tpm lt £o two, monjhs'- order nireng” A gang na to. custody oi, 
11801008 imprisoninent < pn. RE. -appl calon, efor Rees c A re Ue pas ; Beestans - A 
1ievision s Y ! arse 
iocedin ‘in. which it hea be u 
; Held, that the ee awai ded by the District” pu P ib o Rd 
. Magistrate amounted to an enhancement of the deté ald’ be | mbe ud bal Gb, the ad the tara 
« antenos passed ERE Trial Qourt and could. not rur beer d ddr a ton, WM" of uà C 
bs allowed to stand ;Pat Bnora Stvgu.v EMPEROR, Bon najan and the T oie ‘the 
E pde T. 822, 1928) A T R (Pat) 583, - powers under that section to. ‘interfere; and: thus. 

















~Derect accuse, a ty “ot? *ordéra m such : 
af burt- D Kasa Ro enas s planante: + At any, rate, thé: Magh Ogart tancum te lp! . 
~ Section 31 of the Court Fees Act provides that an, order granting pissed by kj, Beemions, 


50: 
&. 359 Con Fees Ad CÉTL of 1820), e to, control ther, .gropnétg,- ap ‘yell as the me 


. all fees ‘ordered_.to be re-paid under: the. section Judge imde: “aia ‘aber powers hndêr "mec < 


Proved: ' wt ^. 
shall be recover&ble -“asif they were.fines", but tion '561-A, “Criminal mieeCodeny n7 rto 





MA 
does nok thereby make tham part of tho Bantence ` E Koris m Con bo ME pied Hi AT 
- The, making ofi,an ‘order by an.'Appellate Oy Xi i fof passages In the: order oti den th 
Criminal Cott: under, séction 3ljof the Gdurt’. “apanga a ph "M euch" M 
_ Fees Act, does. not ordinarily, amount, to un » 8 E passagne “Are” li 


d wi 
cement of sentence within the meaning of bg prejudice , the "Magnetaate w ‘the um 





of the tase, "M. Lot QOVERNKENT v M JIANG 
socion 423 ofthe Criminal. Procedure’ Oode but, 95 Oring 1353 ND a “7564, 
1t may~ be made asan incidental orar ko, brin =u por Cur 
the, judgment "1nto'co A "with. the law $8. 436 (4), 476_Gourt, Ldphether - tne 
, Ép184«] TAH, #n re, (1024) M -W N- 485; L. > eludes successor-n-offics—J u rudiction-—DiFect re), g 
"w 2903, ATM DJ. ‘335, 50r LJ 1213 : 1a? ar, ference by District ere cee 


m $$ 423— Right of acciaed tore Yo. A succssadr. m `a Court: 14 the same «Cort» aa 
An.aocused has no right ofẹreply under section, his predecessor ut - „that Oonrt, and, thereto: Wet 
i, Jamu D roesduto Code, IRA the ‘privilege ; predecessor: Y “who haa departed. for:another (ou 
n r8 ı should- never. be ralang by y wan) ¿cn ‘no.i ~be ha held to sbo- A preadings offices 
LA cart Q Banha v; T EUPAROR, 5OrL J ‘ofthe first Court - Pon NS 
i 


e. 


FUE n p n3 87 < There ‘vehould.. „berdo. Judicial faction byheün-^ " 





OAM £423 Rui of “appellant's Cera to. interior Court by vay ot, ‘oritzen, „otite superior ,. 


ears wt Tay fies OF 


Practice. eps e owth, 2 ; 
> The! Counsel for inapi ellant jm Won 5 "The ‘High . Gol nl ok jording A ep 


eal has no ‘right to. reply tothe- pigmen "reference. direct from the District/Magistiato ^ 
ongbehalf of the oppéaite” party, but 
` L permission to ‘do 80 18 & privilege which gaculd noh ‘the. Legal Remembrancer BALDEO . 
~Tordinarily be refubed-by ‘the Court: O; Prag Prasan,22-A. L J- TS 88 t Or-L. E. Mir, Dow 
Turan 10-0: 8, 3 L Tn. +871, 25 Cre LL Tir Al, R (&)' T 9 7 oe s 
ice ht «33 8. 436-Inqury preliminary: to: commit 
le. 423, d) e, E 1439 Order" “of” 7 ment Accused, when to be, drinnitted. Magus 
whether ca be quashed n 








should submit"it~through- He roper Shine £5, P 





commitment, w revwion? | `- trate; ` duty: of Order ~adischer ging p m 
^ ; 


+ 7 Under Bestron’ 439 of "ihe “Code ‘ab Orlane: , reagpn^ for—Sesmons "Judge; . “powers, 
Provedare, a ee ee to eee: oe PROORD DBR. ene fe 309 1, < 
^a c 





4o. 
A Oe 








2s 106s, . - YNDIAN-CABBA, 4. O pef. * 
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*.-Oflminal Procedure'Codé-zesmtd; :  | Criminal Procedure-Oode-— conti, - o 
3 ‘ we 
gia “as. 437, 439 —Magistiate refusing to. order of the Magistrate, a powerful weapon: 
oe “cape atepsed ith Py el by Court- of 15 at once placed in the tan , of the well-to-do» 
t ` on— Discharge or acqúittal—Dıstrict Magle: ki, defeat the- ends ‘of justice and to- protract -in-' 
. trate's order of committal to Sessions; legality d tely a criminal'trial 
° ‘of Revialonal powers, exercise of See OgniiNAL | It is‘for the Magistrate baforp whom the case 
', XpPmRocEDURR Cops, s 200 ^d ' 760! is pending to determine whether the facts proved 
Ut ma. 439—{mproperadmusaion af &vidence -or the facts alleged, do or do not constitute a”. 
. | Revision — Remand — Finding on adnusmble criminal offence.’ The accused paty hps then his: '' 
evidence~ See BvIDENOE Aor; a 167 283 remedy by way of appeal or revision, when the- 
a 439-—Reformatory Schools Act (VIII $ s been fly K AA ee 
ou ‘tof 1899), e 16—Penal Code (Act “XLV of 1560), dus Huh Gee Oe bogh u 
E a Ml)—Diwhenestly' recermng- stolen poperty— a mi oa mii d deser 
* 7 Youthful first offender—Sentence of ma month, Pending ma subordinate an ib 18 
mprisonment or Wetentwon in Reforma- tO ite notice that a pereon has been subjected, 
School- H jh Court, whether can interfere or ie about to be subjected, to’ the harassment> 
ree tence: ar months’ 3 us imprison- of an illegal prosecution © NRIPENDRA BHURAN v. 
T ee baa youthful first ofender aged 14 Gosinps Baxpitv, 39 O, L. J 236,25 Gr L J; 1956; 
for ‘an ‘offence of 'dishonest]y receiving stolen 1924) 4 I oe į " foe . 
property, under section 411, Penal Code, is im- m e RT ee Incorrect siew o) euis à 


proper, and wherw an lisu of this sentence tho dence 


- . “daqarxaTH:Ouausay'y! Eupneog, (1923) A L R, the lower Court has not-taken a correct view at 
NOE A ma s The principle falsus in uno falsus in ommbus ` 

e. Aa s 438—Hevision mat aequittal—ihter- cannot be universally’ applied in India O` Pua | o oz 

noo a ferences when pistified—Poltce report, use 0Í— v, RyrmRon, 10 O. & A. L R. 871; 25 Or LJ 1189 

& ‘inal report of sapertgating officer ubed without g EAD UN d : soo €- 3 

“Tl + examineng kam, effect of—, rror of law—Grownd ———— 8. 439-—Security for good 'behavioür— 

f ‘abquittal, . nichols Aas . Failuré to furnish seounty-——Ordér directing ` _ 

rhe: power of interferénce in reviaion with 4. mpneonnientofaceused— Revision High Court, - <. 

judgment, of acquittal s sparitgly exercised and -when' will interfere, See CRIMINAL PROCEDURE ; 











i y only- in cases where it ia urgently Copz, 8 110 í 2 '36 | 
: * demanded” in the, interests of ‘public yastioe-, But , V. 439—T0 persons tried - together—-One DN 
DIC. it is ne@tther posible ‘ner expedient to lar down ^ pëson acqutited and. other convicted—A ppeal by r 
- eral principles ~The ‘High Court” inter- convicted: —Appellate Court's ‘tight 10 ex- E 
T2. Kare wehere cirounfstknces!regure it’ ae 


IUE. I A s £u # opinion against aequitted petson— Remarks, 
. The finil repat and diay of an invesugating | np cs Be oats RERS n P s i 
fice, who was not called asa prosecution wit ^, In diaposing of ' the Appeal’ af ‘one’ of two 
“ness, might be uséd'to snggest means of further  co-secused; who were tried. together, and" one of 
5,7: elucidating points, which needed, clearmg up but . whom wa8-7aequitted, the Appellate Court hes NIE 
tz -ony of elugidating thêm by, legal evidence ` no ri ht to make use of,expreemons which amount ,- 
^ .' The use of sich a 1epo1t ‘aa evidence is an-error to a finding’ that, the; acquitted accuséd was 
72. uf ldw-butit is ndo by iteelf'a good ground for wrongly ‘acquitted - Once a person ia tried and- . 
- 1 getting amde-an aequittal.: - 7, 1: i acquitted of an offenco by que prccess of Jaw and > > 3 
- ^ o An “error of procedure ‘ofa «grave character no appeal “is preferred agome? fos. aod ttalhe «c 7 
would afford gound for interference but rot a, “must be deemed to be innocent ofthe charge: upon 
.: mete erfor-Gf: improper admission: of evidence, which he was tried, aid a Court super®i-to that" — 
m as wuh -Was not essential’ to the result which might which tried hum has ao‘night to express the opinion- e “ 
ee , bean come to. Wholly independently ofat ` dhat he is ın fact guilty although acquitted’ by. thee. | 
s (PAL Gaxoa Bron v. RAMBHAJAN Binan, 25r LJ Til Cous . The High Court will not. allow. su wem e 
e iil 7 NE COSE Sy ! 77 274. expressions toiemam on record L'ABpuLAzm v,- 77 
UU 8. 439—Revurion-— High M DUE KMPEROR, 2P Cr *L; J 1245 ‘aya: Ma rek a TZI n S 
E AME ——- 8. 439, cls.-(1), Appeal eompetent— `.. 
hag power to quash a criminal _ Baix HO Court, kee anterfere on < 
"ocaeca due D 





let, they at the mstanco of the’ party who could have? = | 
before the subordinate Courta, appealed; having regard'to section 439 (5) ‘of-’thé A UY 
i à scot this power is. sometimes Criminal Procedure Code, and if proceedings by — . 23 
~.. “fraught with confiderable.danger to the due ad- way of revision are metituted by such a party,’ , ~~ 
Na on of orimmel justice .If parties the High ‘Court cannot interfere.even’ on its own - ° ' 
- ¢ Are to be.allowed to come up at e ang. eny motion under." clause (1) of that- section, §" ^". -. 
ge. the ' 


- age, oha Criminal prosecution to. Ness, Eum 36 Qr, Lu J 1302 |" . «784 .. 70 
Ms. 705 eei i ` 2 2 id a Eu i Pes M cou nS 
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Vol. 83) 
Criminal Procedure.Code~-conitd: eo ea 


* 8, 476- Magistrate instituting’ proceed 

. Junediction to try *case—Omiseion to 

ım- accused of privilege of transfer 
ORIMINAL PROCEDURH Oop, s 101 > 


- 98. 476, “476A—Applicituon for sano- 
“tion to prosecute made before amendment “of 
Code—-Applcation kept ‘pending till after its 
, amendment—Pendency, of application, whether 
rejection of application, See ORIMINAL PROOE- 
DUBE Cope, B. 195 - - , ° 359 


8.488—Appliation on behalf of child, 
15 whose name should be: made—" Masntenance," 
meaning of- -"Educatvonal, expenses”; whether 
come within “matnienance”. sy j 











An applicatio; under section. 488, (minal 
Procedure Code, by the mother of a ahud against 
the father of the ‘child for the “educational 


expenses” of the child, should be made by her 
in the name of thé child as the guardian of the 
child and,not in her own name. 4 

The “educational expenses” of a child do not 
come within the term "maintenance", as used 
in section 488, ‘Criminal Procedure Code . 

Obiter —The object of Procésdings 
tenance 18 to prevent vagrancy, and that object 
is attained by'^ the-:provimion of lo g’ 
afd clothing A husband 1s bound to “maintain” | 
his wife but he isnot bound. to do more than 
supply her with lodging, food and clothing, he ‘is 
not bound to meintam her “as his wife." A Kurt 
v EuPzzom, 25 Or L J. 1249 257 


— — — 8, 488—Order for maintenance, form of 
—Magistrale, whether can du eci Separate 105- 
dence for wife per REA 


e 


for mam. 


ir 





whether can be 
usdand—Decres, 


-must 


of the 


lad down that a'decres of a Civil ‘Court is 
for ever. and always bindig.on the M&gistrate 
or that his discretion is néver fettered ` 

Where in an, applioaton -for maintenance, 
under. -section 488. of Pro- 


before thi 
a decree fo 
800n r 
turned her out with 
Held, that the 


blows 


to was Justified in axercis- mind of the oomplantant that he will-not 
ing huj discreto fa fayour -of the woman end “fair and imparai tal and thab it cad 


A E ` od - ‘ 


Bete 
152 


GENERAL INDEX, . 


Criminal Procedure Code-—centd, 


` h favour ‘of absolving Mer from the condition 


| 


“Or. Lad 


‘a reasonable apprehension in the mind 


v Siro Namam Binen, 10 O 


that she must lve with her husband, 
PAITI v EMPEROR, 22 A L 
(1924) A I R, (A) 784 


98.497, 4984-Oase pending before Sub- 
Divisional Mi te—Order of bail by Sesmgns 
Judge—Hlgh: t, whether can, interese i 
CRININAL PRocEDURR (opm, s. 435 755 


8. 520—Sessions Judge's 
of: Sub-Dirimonal ` Magi: t 
—Courts of Appéal, Revision, Reference, oF 


nfirmation, what are, 


A-Sessions Court has no power under: section 
520, Omminal Procedure Code, to vary or revises 
an -order of a Sub-Divisional Mamatiate 
in appeal against `a baht by a Bub- > 
rate, as ın 1espect guch - ord the Besmons 
Court ıs neither a Court of Appedl or Revision: 
noi a Court of Reference or Co: ation = 

A Court of Reference means a Oourt to wlüch " 
references are made and which on reference 18 
entitled to go,into tho matters and dispose of 
them M Sowu PrLLAD v Krisava Prova, 47 Me 
L J 481,20 L W, 521, (1824) MUWUN” 800,23 

1247; (1024) A, I R. (M'/899-- 1” 178 


A Ras- 
J- 808, 25.0r. L J 1246, 
wW 174 








f to rary 
order 





"Generally; 1615 “not the provinoe of the Court‘ * 
(© “examine witnesses, and’ gs a` rule the Oeurt 
should leave the witnesses to the Pleaders, to be. 


dealt with as 18. provided for in ection 1. 
Evidence Aot orm’ section 495, ppt: d. 


ot tlis Gode, of Orimuial- Procedure 5 
' Whére a Magistrate'does not permit $ 

Plainant or his Pleader to “examine his E : 

t` proceeds to examine them himself. the prc--' 
cedure adopted by him 18 ono that ia to raise 
able the com- 

lainant that he will not obtain t j- 

Court ,and constitutes‘a’ gt Er a 

transfer of the case to some other. Court. O.Jixxi 
re 4 ALR 

O Ld. 333,25 Or L'J 1226, (1034) A.L 


371 





sufficient ground for o 


e 11 ` 
(0) 4 
“154.2 


8, 526—Ezpreseion of opwión by Distrii-" - 


gi 


Magistrate in favour -of accùred—Transfer of :- = 


case sc d NES ANE 

A.complaint was lodged àgàinst- A and certain- 
othar persona UR dh of murder in the Court 
of the Bub-Divigional ofa District: Within” `- 
a few:days of the alleged occurrence, the ‘District ` 
Magistrate ma publio . addressed to-the 
Sub-Divisionial .Officer’and other ‘officiala referred 


to the high services of A and the baseleseness of 


the charges made lum. NG aaa 
Held, that the 6 amounted" tó a demded * ` 
o 1 about the in question and wasee 


io create a reasonable apprehension “wa the 


rf 


4 


^ eo Gonne 4 : 


* s. 
od - l 
Oriminal Procedure Oode—contd ss | . è 


fo» the ends of “istice that the case be transferred 
te -amother °distrıot O Rop Narain 9. ABDUL 
Haun KHAK, 100. & A. Js R 782, 110. L J 657, 
250r L J 1374 766 


—— 8 526—Transfer—Magistrate, cross- 
`. examining witnesses and disallowing questions of 
E mplamant—R easonable Spp of -not 

: ‘pecewing justice. 5 1. 
^A Mhhgistiate should not Mi saa I Haini 
the prósecgtion witnesses, noi should- he dis- 
Wis as irrelevant the questions which the com- 
plainant wish to put to defence witnesses with 
a view to Hen ene their partiahty However, even 
1f he acts ın such a manner, 16 cannot be held that 
shis conduct gives rise to a ieasonable appre-. 
hension m the mind of.tbe complamant that his 
case will:not receive a fair trial at the hands of the 
istrate OsABDUL Aziz v. Gangan FS 25 

Or. L. J. 1185 : 49 
. 


e.g. B37-—Charge, frame of—Defect TH 
drm rude to echoed Dalan, whether 





i nie stating that the ‘accused did: a parti- 
ar 
$ other offence punishable with imprisonment”: 
-18 impro as thé accused should. know the 
specific offence with which he 1 charged ' 

' "When, however, the accused does not. suner any 

prejudice the defectın the form of the charga -i 
eumable by the provisions’ of section 537 o 

Proved rocedure Code - G BALARAM ,KUNDU ‘v. 

' Burgror, 35 Or LJ 198 50 


: & 837- “Dana under ss: 586, 149, ' 


2 Penal Code--Conviction under s 326— Lagalitv— 
SUE. See ORTMINAL PROCEDURE Cons, e 


ey 








lg. ` 539B— Inspection 
Prog whether mandatory 


* It 15 obligatory on a 

second clause of section 539B of ce) 
: Procedure Code to make his inspection à s ot 
the Gada and 18 “mandatory: and, „the failure. 
to comply, with this, express diréctión-of law 18 
an ilegality and not “an irregularity whi ‘which cen be 
cüred C Harpar Govinpa SURV EMPEROR, 
L3. 149,25 Or L J. 1375, (1924) AIR i 


Bote) record of — 


te inder “the “the . 


8, 'B61-A--Application "for- restoration of 





ttached property two 18 after attachment— 
Inherent Piriediotion, of High Court. -See Or- 
Này EP ROORDORE Qopga B0 neta 9! B65 


E 





4 f 561- idang before Bub-Diyi- | 
~ u plonali = m 561A Que pui of .bail by Bessons - 


—Hi Oourt, whether, cap interfere— 
Range Th dine to frr trial of case Powar of 
High rie expunge Bes RENE ES. 


whai 


i u 
shy, 


ALAS. 562, applreabntity o) E 


INDIAN OASRS. :, 


“ Criminal Procedure-Code—poneld. , <. 


tın order to commit a certam oftence “or: * 


the ~ 


[lose 


PL 


, Before re applying d section 502 of the , Oriminal® 
the Céurt must conmder whe- 
ether thero 18 edes caBe for its application or 
“not, and must guard t two ES, vw — 
one, danger to ihe publie and the other, danger 
to the accused himself, whifh may result from - 
thes appheability of the section — . 
eie a juvenile offender has ‘shown, crimi- d 
nality iather than mere thoughtlesdness),and a 
general character of craft and, deceit, section 562- 
a the O1iminal  Piocedure & should not be 
applied 8 DaRYALAL v Exrrsom, 25 Or L. J 1224 
Ro 152. 
s. BB2--Order under .s 562 pam 
, summary trial—Bentence—-A ppeal See Onnrr- 
NAL PROGEDURE Oops a 414. . 172: 





Criminal proceedings--Res judicata ' ' 

An order passed by a Ciumunal: Court unless 
set aside ın due course of law, remains m force 
and its validity cannot ' be ‘questioned in ‘a 
subsequent piosecution based on the disobedience 
of that order R ON Pg v Kursror, 3 Bm. L J: 
"PT. (1024) A I R (R) 205, 25 Or L. 1303 471 


Criminal iin Prolnged proeeedingi—Sentence, 
However guilty nn “accused person may besit , 
is' mæt undeanable that he should be subjected 
e the strain and: &nmety' of prolonged: pro i 
unless 1t18 absolutely y avoidable, and su 
de iy may be legitimately tak en into ' consideration! 
‘the ‘sentence + ©. BILLINGHURST: v. 


Husixon, Q'W.N ru ds I Re (0 ae 

25 O.L J 1318 

Oustom—Evidence, ' insufficient — h Gouri, 
whether can, mterfere Sês ' ori ROOEDURE' 
Cops, s. 100 A 7815, 


it Landlord and tenani Hous built by”. 


tenants tn abadi—Tenant's “right to transfer such 

house-—Burden of proof 2 

An agricultural Kena allowed ' to 'build-a 
hoüse on a mte" bel io à remindar m the 
3illage abadi, has, in the, absence. af proof of some 
contract or custom ' to fhe contrary, ‘only e mght 
to usa the house so igi as, he maintains it, without. 
any nght to. transfer it’ 

“The burden‘of proving the existemco of a custom , 
which glvés, a tenant a right of ‘transfer hes on 
- the tenant and it 18 not'for the ‘remindar to prove 
a custem of forfgiture or escheat if the, house 18 

Transferred - ' O Burzanr Lat v. Hapı Lar. 100.& 
A LRP. : ` ine 610. 


o£ UCET DICE hos van- 
si. Re WEE a 15 d 691 
weir a SF Ws 
proof of. r Y 
Evidence 18 required e prove a duster inea. 
to the personal law, of e parties, 
A custom ' And nan paran, bya few e 
stances or by instances of recent. date. . 
: Baasiranr v. “ABDUL BATTAR , sib. 


^ orMuhammadan Law—Pathans of Kutel, . 
ups E ES ied Notification d Y 











TAM LL i E ` E Vor i . 4 
t4 8) 0c GENERAL INDEX. | Coo (00997 
Quetóm—eonid. ere os E i Custom duci "eee SED ek nU 
trite is agricultural, value of—Rule: M ugo, mbk be called a co-ghsrer ande ia, , therefore,e not 


“< apphcabiaty of ^ entitled to preempt. A Tuan HusüuN v HAIDER 


Pathans of the village Kutel m the Tabel sd BEG 196. 
Distnet of Karnal are governed by Muhammadan Debtor and oreditor —Payment of debt— 
Law in matters dt succession E Method of payment, See Orn PRoogDURE Cop 

A Notification by Government that a tribe'is © O XXI,z H (2). 827 
an agricultural tribe doss not raise the” perenne Decree, consent, whether can be varied, ` : 


. The generaliule thata decree by yoonsent tah 


MoHAMMAD Kian v` Musammat, NUR Janan BEGAN, 


6L. LJ 340, (925) AT RG) 731 ..' 609 „` only be varied by. consent m c] 2 


RAMJI HANGRAS v Ommar , a A x 


2 fae a senum EJeotment' See AL80. LANDLORD AND TENANT- s^ 

house—Sa1 hah n, 1l arn Lease by raryat—Recital ‘that nantes 

Taran, istrict Amritsar—Saleproof of, tect “shall be ratyat, | effect, of- -Ejectment , eE: 
DENCE AOT, s. ll) ‘ 

— sut, for, of, segno Plant IMs 

"Oo-aHARHRB- 





4 
kna a power to dispose of. the site. on , Lu A 
which his house 18 built. Equlty “ite ‘who seeks equity , Must do, Hu 


As.iegmids sales by, -propuietors m a Ps 
village, pioof of SPINA. E es having taken , He who besks’ equ must do equity, < md is 
“place without objection would be very good eyi- to say, the plaintiff in.equiuty must -come with 
deneé of the &tle of'thg purchssei io the lande, pedes propriety of conduct oi with clean ehgnds 
actually sold But while such sales would give'a” ud or misiepresentation: or- matters ed that 

d utle to pana ale aa portions of description ,stand,- in the. way ‘of a p " 

e village site, they. woul ot'prove, that the" ;obtaming “an equitable relief bs noe js -this 
agg of. the metary body over the remainder :prineiple It has hardly. any ap licnom in 8 case 
of the mte kad: bean extinguished, "and'.that -when “he has, simply, tried, vitant the Oonrt/a 
possession” whether b pioprietors’ or non-pro- interventión;. tovabate 'a' -nuisanos - -of' which’ hé 
cx piretors had. come to~ be the. only measuie of ‘complains ‘G Bangawan v. AMBITA O&inax 309. 
ue M L Sawa" Bwen v Guvra, Aap à A. I R o2 NUR CE ^e i E : 
f undue 








epelari suit by. 


ao aber a n conan Decree, perier cam . notic2 that he must complete wtthin & defe. 
r passed ` tıme N.APDUL MAJID KHAN v Batapra . ; JOS 


À Tecláratoi Y” decree. may be “given in a sut 
to contest an unnecessary ,alenation by a person EstOppo. j See APPEAL, SECOND Quamtion OF FACT ' 








Bauty will not assist “where there has. beat D 
6 


, lay on the part of .one, to: b 
renermoner tact; and the other has gen p e : 


overned by ‘Punjab custam, if the suit" brought <, x 309., 
onéstly - one "behalf of & .munor, reversionel sto: i7 "Bee arad Bl inan Aci, A 115. SMS 
4 | protect his interests ~ "But à- ‘decree cannot be uel Jndoreemént not! to procsod against 
eam ven in acasa where the mrhar’ i&'meiely.a- | tacalar’ property of didgnont debtor keto Dont S 
ip Ee head- and the real plmntiff 18 ihe. ahenor . tbee ` , Panguni. ov." DHOREKR- Exnouriké, ie 
z himself who hah cånsed St to be CAE m 5484. 7 
ed forithe purpose* omg own. act Las : R 
- Dap v Lis (LL J 334 5L 389 . 626 2 on povit st los uide ansehd Duy 
jest > _ of. f Court set i 
^ 4 ' pre:emptlón — Wagb-uk bus pen , The rule that b anter panu de te’ trot 


. Raw cNonseuetice of. custom i - -nerghbouring . Yu „grant, does not: Operaté in a. inen i the 


of- Proprietar nat hosing epovfd skars; whether x ` There's fi estoppel on a point of law < 
n AMT ‘co-sharer—-Right to preempt " BO a y There; 18 no' Tule of Jaw which’ can revént. à 
7 755^ Where ‘there -18 an entry, favour of? a. ‘party Fase Fee e nia fo, hold: that a 
! E matter 
gu. Hos cuion t Ean Es an “thst Bottle c E mi 1s thvald shona be,held to bó mvalid . In e 


Mese reised-by the entr loma e Dr iste dày df the: Ogurt a6 soon ad the invalidi dity ^ 


3 ` wretimatance “that “there 18 ên, exprese of a transaction 18 pomted ott, if rt 18 satisfled that" 
usn ty dod. Treedo of transfer ın the bana ah “there is s an invalidity, to; bet ‘aaide the trana-^. 
; of one of the other mahals, whith hith Was "ódrved “out” SOROD | ees aa 20 NL R 162. 
'. of the ori el village pri or to the , agde e PESE BM EM ne 426. 

well be that e co-sharers of the-other ;'— pafl ko ouri? 
E may ei to abrogate the" custom: why 3 estoppel ái whether creates , 





PA 





might have been ‘in-existence from before > " i =À There” can. bà* no: cento ngalek o ligant ; 





À person’ who; althou, a proprietor dóea not., arising* out” of ‘the wro 
rp al eh 
E SDa P 
a9 = 


1 acts of 
own a specified ahare m a. makah can | ede or m br ata ovi of a 
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wr 


^N 


! who constructed 


ay 


Estoppel—oconcld. : : 


"Th object af Courts is to*dgelde the iights of 
ies, ri KA to punish them for mistakes they 
‘may make m the conduct of ther case, -h 
deciding otherwise than ın accordance with the 
rights A BarnaoBmp v BHEO KULAR, 98A L J: 
791 (1924)A LR (A)818, . 184 


'Eviddnce Aot (I of 1872), 88. 8, 157—Peñal 


- Qode (Act XLV of 1860), s 370--Hape, offence - 


Woman crying and weeping— Statement to 
Gone sid. MAX of—Explanation of conduct 
Foboratzoh —Ravished ie nce of, 

value of}—Punuhment, measure of | 

yag d bv & gn alleging that she 
was iaped, made immed taly after the rapé, to 
wignesses ‘who saw her orying and asked her the 


of: great - 
by waya 
sign, it 
. her redibit 
. of her cohduct an 
du rape the pumshment ` should bs 
borjioned to ‘greater or less atrocity o 
propor uct of the criminal ànd to. 


r -to the con 
e e less. iecit state. of the. 


the defenceless and 


ured female, whether she w'a low native ora 
^ m Turopean N SoosALAL v: EMPEROR, 25 Or L, 
J -12149 " .- s ~ 142 





11(2,18 (b)—Ownershp of hou 
huge rest dni not asaahle— Old 


'admisnble- — à : 
In the case ofa house said to have been built 
over half & . ago direct evidence ‘as to 


it may not be eamly available,” 
and oldidocuments mentioning by whom it was 


built aré admisiible in evidence. A RABRUNATI p a 


Binpushwany, (1924) A. L R. (AJ) 526 





erelevant-—Probatwe value |, NGA 
A judgment 1n a previous suit to which ‘one of 
the parties in a subsequent suit was nòt a paity 1s 
- relevànt under section 13 of tha Evidence Act. 
The t as | 1 
à to ths previous suit has. to be * determinèd 
m the Mida dent itself and, when determmed, 1t 
does not acti! conclusive, as between the parties 
to the subsequent suit, but is & fact to be weighed 
m the balance like any other fact.” O Gort BUNDABI 
Dasr v Kusrop GORINDA, 28 O W N 942 


“of 898), s 145, proceedings under, relevancy -and 
07 Soo 8 LE an oci. cases — Co-sharer— 
* Adverse possession — Limitation = Declaratory f 


INDIAN OASES. 


' Besmon, of one co'sharer can 


thereof, 15 -admussible, as an explanation - 


«(O ) 1046 


docements mentioning name of burlder, whether | Ment but not of 1tg execution v : 
men E MH ES 


Ce. 13—Judgment not mter parties, whether 


legal éffeot of the Judgment as between the - 


| 99. 
Lg. 13—Oriminal Procedure Codes’ (Aet T 


[ped 
Evidence Adtercontd, 


Procedure Code, that therg was an inquiry into 
the matter and that tHere a decision adverse -* 
to¢he allegations of the plamtiff, 18 a relevant fact 
and is admissible in evidence on eral princ- ' 
ples as well as under section 13 0f the Evidence’ 
ot Alo y 


In order to éstablsh title by adverse possessión ': 
in favour of oné .Bgainst another, it, 
must be eetablished by unambiguous evidence 
that there was a complete ouster to the know- 
ledge of the co-aharer Thatis tosay, the pos- 

be said to be 
adverse against another only if there 18° an open, 
denial of title and Iumitation can run, if at all, 
only from that date, 7 vs . 

A decree cannot be given for a declamation, of — ' 
title to a share the extent of which cannot be 
dete1 mined on the evidence on the record. O Hasni 
ALIv ABJAL Kuan, 40 C. L J. 30; (1924) AIR 

i 392 





8. 2B--Ezcise Officers, whether Polce 
Officers, UM d 
Exorse Officers are not Police Officers within the 
scope of section 25 of the Evidence Act 8 TILLIRAI - 
v. Eupsror, 20 Or L d. 1223. d , 151 


c ig. 35— Ahenability of impartible estates, 
evidence of—Settlement kAewats, ielevancy of. .* 
Bee u Law 4 886 ` 


— — À-88. 63, 67 to 73—Ezecutwon. of doeu- 
ment, whether can be proved by secondary em- 
* dence—Ss 67 to 78, whether deal with secondary 





A certified copy 15 suffiéient secon: evi- 
.dence- under section 63 of the Evidence Áct of. 
the existence, condition'and contents of a docu-, 


Sections 87 to 73.0f the Evidence Act deal with 
primary as well an secondary evidence. A KARIMUL- 
LAH v: GUDAR KORRI J 5 .306 

we y at qe 07 
8. 72— Rent recewpt, ' proof of—-Objection 
to mode of proof, when to be edd f P piis 

Where genuinen of a rent receipt is 
sworn to by.the tenant by whom the rent has | 
been paid, that is legally sufficient. to prove the 
ieceipt, notwithstanding that the peseon whose 
signature if bears bas not been ‘examined 

Objection as to the mode of proof of & pare ° 
ticular dpcument spould.be taken when ‘it ‘¢a 
tendered’ for. admission. C .AnpuL SAMAD v 
GUNENDHA#KRISHNA ROY. 5. 0 ots, 7e 


8. 9Ü—Presumption ` 
documente—Pertod of 
In applying the presumption’ allowed by 

tion 90 of the Evidence Act, the periòd of $0,. , 

years is to be reckoned not from the date’ upon. 








-Which the document is filed in Court, bat Aam. — 


the date on which it having beén tendered in 


- evidence, its genuineness or otherwise became the’. | 


subject of proof M 
PULOHERLA PIonIREDDI 


.' Gosora 'Kowpa REDDI v. 
i abd UT 
- 8. 92, proviso (T1)—Bond—W ant of.. 
consideration, whether can be proved, . * 





. 4 


f 


"974 7 


latter 
" (R) 349 


n 82] 


. Eten Act-contd. — . e 


. Under proviso (1) to “edatfon' 92, Evidence “Act, 
want of consideration’ for a contrast * in, writug 
may. be proved, even 1f ıt is 


dnos ED 


PRA8AD Pun Agar, 22 AD 890, Lor Ix. 


(A) 865 





proviso. 1—Joint A several 
—Kwowledge of 


eee 
of evidence 


roms dmienbnli 


executes a jomt, and’ several g 
mih othe himself 


others “and ‘the promises, 
Eum at the time ‘of taking his signature that 
ae only as surety, proviso 1 af-sec- 


Evidence ar will operateto let m ae 


agen of'the fact^ R Mauna SEIN v. Ma Saw 


Bar L J. 112, (1924) A. T. (R) 300 ^ '- Be. 


88. 101, 102— 8t for possession. ‘of land 





—Eneroachment, allegation,of—Burden of AN 
In a suit for possession if the of 
^ that the ' defendanta have 


possession of some por: 

tion of abadi but. have ‘extended their bounda- 
ries and encroached on some other’ portion, it ia 
for the plaintiff to, prove that the area which he 
dns ie not a portion of the plot which the 

rear ee ig Deh E ng. N Dav v 


' HaneRASHAD, (1923) A I R 645 





88. 102, E of ika on 
eredut or for cash : 

Where the seller of avers their sale dor 
credit and the buyer pleads that he bought them 
for cash, the onus of” pro Pa ent 15 on the 
R Rasu v Katrina, 2 , (1924) A aa 


88. 107,108, scope PR DM dA 
to person's deaih —Sust for possession —Burden of 


f 
Where a person sues for possession, the onus 
ud on him to make out his title to the 


roperty. 
kotona 107 and 108 of the Evidence Act only 
relate to the date when the suit is brought, that 
is tosay, as to whether & man is alive or d 
as the case may be, at the ‘date o2- the sult, an 
zor at some partidtlar period anterior to the 
Thus, when .a person has not been’ heard 
of m thutyeyeais prior to the institution of a 
suit, ess perm pron that he was dead 
kbo Any tame wil the period in question B 
RawacHíANDRA BapABRIV v KROHAY DHONDU, (1923) 
A.I R (B)208 
8. 114, Ius, (b EE Ts 
whether worthy of &—Ooiroborfiion, neces- 
sity of—Sufficlent corrobqration Bee ORTMINAL 
Faunus OODE, K ud " 707: 
8. —Haetoppel — sca of 
ies—Alteration of positvon—". ch upon such 
ref," meaning of. 
the true facts are within the knowledge 
of both parties ‘there is no scope for the &ap- 
plication’ of the doctrine, of : estoppel 
Thé ' in section 











“act ct apon 
115 of Ve Bride ct, means that the party to. 


whom the’ representation, was made must -have 
altered his position with reference to the subject 
matter of ins 1epreeentation, The more filing of 





oT afin aR, DL 


; “Evidence Act—ositd, dud n 


s 


a suit, which would de bein filed even it the 
representation had not been made, does not 
amount to such: alteration of position 
* Plaintiff demised certain. premises to the defend- 
ant for manufact pe On the expiry 
the lease he served the latter with one mapih 
notice to quit Defendant rephed by a lette 
which contained an admismon that he was a 
monthly tenant In- angwer to a suit fer eject- 
ment fl by the plaintuf, defendant set upa 
plea that ‘he was entitled to sir "months' sh ja 
bani section 106 of the Transfer, of 
ot = 
Held, that the. statement contained -in the de- 
fendant's letter that he’ was a monthly tenant d 
not-operaté as an estoppel, masmuch as . 
ag aed facts affecting the tenancy were within 
owledre of both parties, And 
did not alter his pun vith re 


(b) plain 
ference to the gi lig matter of the -statenient 
B WILLIAN Jaors & Co O08AR Mauounp, 36, 


Bom L. R 1170, Got TRO). H5 48 Ba 


edis Nep ici ar RAD 
that grantee shall be ralyat, effect of —Ejectmeni* 
‘Plaintiffs granted a lease to the ‘piedeosssor-in- 
title of the defendants fos a term of twenty 
years which recited that the grantee would have 
the status of a ratyat The grantees continugiin , 
possession tll after the ‘expiry of thé term and ' 
ufter'his death the defendants got into poases- 
Bion of the tenancy Plaintiffs sued, to eject the 





defendants on thé allegation that the ténaüoy was® * 


aot entabla, the grantes Weing an underreryat, 
antors ves were only ratyats . 

ud, n that’ the grantee ha on the 
the recital in the grant that he would: 

Po d status of a rawat the plaintiffs were 
estopped fiom contending that his fus was 
other than what was descmbed in grant ; 
e that, therefore, the  defendanta were noi 
liable to ejeotment C Iswar OHANDRA NATH v, 
Sg Naru, (1923) A IR. £o) 608, 38 C. ds 





8. 115 Mutation — Acceptance of rent— 


The mere mutation of the name of a person. 
in place of that of a deceased under-proprietor m° 
iespect of certain land, followed by &coe ce of 
rent from him by.the proprietor, without any 
PRERA as to his title, does not operate as an 
estoppel agamst the proprietor 

Pawel on stoppal is compendiously set forth 
in section 115 dence Act, under which, at aa 15 
necessary that the person sought to bo esto 
should Have intentionally Ai or Secundi be 
other.paity to believe e ceitain thing 
and to act upon that belief 'PO Me, Sun Sing 


p Jar = Egan, (192: (9204. IREO 123 (1954) M. 
A7 M L J 501, 96 Hom. 

1, RTIA, pols Sio, do B. T. 247, 48 A. 

7*8 944, 


9. 115—Subsequent conduct— —Bsoppel - 
,Bübseqüent conduct or word cannot as 
estoppel GO JNANDRA Nata v Dora AAN. 
N. 865, 40 0, L. J.80, (1984) A. I, R, (0) 386 





qb. 


` by the witness 


Nice 


| EvIdenoe Aot—coneld. ups Ta. o 
re e . 


a e 187 Criminal Procedure: Code (det V 


s 288—Statement before Committing 
value 


before Police, whether cam 

tun. - x PP 

The statement of a witness recorded by, the 
Qofimiting. Magistrate and transferred, under 
.geotion 288 of the Criminal Pioceduie Code to 
the Beamons fecord is the “testimony”. of å 
wftness within the meaning of section 157 of ths 
Evidence Act, and, therefore, a statement made 
fore the Police is admus&ble 
to corroborate the statement made in Court. 
P Max Guano v HatrEROR, 5 L. 324, (1024) A. I R. 
- (L) 609, 25 0r L J 1200 , * "ot 129 
s. 167— Improper admission of evidence 
—Revision — nd—Finding on admissible 
evidence, ' 2 


"Under section 107 
impioper admission 


appears to the Court 
evidence improper! 
evidence to justify the decision ' m 
A Gourt competerit to deal with facts should 
igneio the evidence wiongly admitted and oon- 
eder whether there still remains sufficient evi- 





findigg referenge to admusable evidence 
oly M Koruna BawMaga v Kii MamarrA 283 


EXeocutlon of deoree—Court, whether can allow 
wtexent—Inherent power, exercise of. Bee ONL 
Procepurs Cops, 8 34 . 427 

"— — —Tuspossessron in execution Party dis- 
possessed, remedy of—But for recovery -oÉ 
esi n, whether maintamable. See ' Orvin 

: PaDORDURA Oops, s 47 " ‘80 

a Dispute as to applicant being representa- 
_ tive of party to ecree—Determination ` of 

“question, whether decree—Appesl. See OL 

ROCBDURE OODE, B 2 g 604 
Bixecuting Court going. behind decree— 

Endorsement not to Pues against particular 

property of judgment btor—Esoppel ; 

An Executing Court cannot behind the decres 
and iely on a collateral i gment, even of e 
superior Court, against the ecréo' s . , -> 

decree-holder is not estopped from executing 
his deciee against a pro meiely because, on 
some pievious occasion agent endorsed on a 
notioe of sale that the property need not be'sold M 





PARTHASARADHI “Appa Rao v | MUHAMMAD' ABDUL 
Ww . vog t rue of 434 
—_—— In mto validity of decree, See ed 


without application therefor—Ste »-in-&4d of exe- 
‘outipa,~ > LIMITATION AOT, Bax. 1, Anr, 182 3 
yir yh AD a ud 7 


* Fraud, anticipato 


ii "ssec ^E =. 
OASES. 


Executlon of deoree—eontd,- — . NJ 


tee 


-0 5 
Payment out' of “Court towards decree —. 


eStep-1n-aid of execution—-Payment not certified; 
effect of See LIMITATION ACT, 8 20 > - 743 





[—-— Petition for ‘insolvency b u ent- 
debtor—Exclusion of time AN A Intivency e 
ë T 


proceedings _ Ses LIMITATION AOT, 8 15 

—— —— Sale, setting aside of—Auction-purehaser, 
if necessary party—Màntion 
chaser’s name 1n petition, if guffloient —Notioe. on- 
parties Seo Orv Proospura Gonz; 8.89 776 


of auction-pur- ^ 


Satusfdttion of decree — Recognition by ` 


Court—Oertificate and recording, whether neces- 
sary—Payment to decree-holder Tar himeelf and” 


minor brother — Leave of Court, absence of—- 


Decres, whether legally satisfed— Joint decree- 
holders—Payment to one— Dischar, 8 
ove See Oni PROCEDURE Cope, 





Stay of execution — Application made 
- long after appeal—Court, ‘duty of—Revision 
See. OivIL PROCEDURE Ooper, s,115 . 435 
—— Stay of execution—Inhe ent jurisdiction 
of High Court, exercise of Bee CIVIL PROCEDURE 
Conr, s 181. 739 


Finance Act (Xil of 1922), Sch. III, Part IŻ, 


~ Impartible estate—Income tó whom  belonge— ” 


Super tax—Laiger deduction, when made See’ 
Twooux Tax Acr, s 66 663 
Forelgn Judgmerit Submision to jurisdiction 
. of foreign Court—Power-of-attorney to appear, 
1f amounts to submission—Iix parte foreign 
whether decunon on merite—Notrce— 


Service . 
Where a porn executes a power-of-attorney 
in favonr of another empowering the latter to 


_of the former in 


by O. XXX of the Cifil Proceduie Code, 
must be deemed fo be a dearee passed upon the 
merits when no appearance has bean put in on 
behalf of the defemdant. ': ' 
~ Ex parte decrees mo by no means necessary” 
decrees*not passetl upon the ments, It is &nly 
when a defenge has bean raised and for some reason 
or another has not been adjudicated upon that the 
decision caf& be said to be not upon the merits 

Where a foreign urt has held .that notice 
to.o defendant was 8 1ent, that decree must 
be taken to be correct in the absenoe.of any 
other evidence to the contrary, E 

No questaon as to any ireguluity in the 
service of notice can be used in tho ours 
of.this country as a ground for questioning the 
validity of a foreign decree M  JANOOTHABBAN 0, 
Manaxap OuurHu, 47 M. L J 350; 20 L. W 077; 
47 M 877 ] - r .425 


ry-—Onus' of proof—Bona fides 


. Ste Provincial INBOLTENGT, Act, 1920,9, 58 450 
at NEU cal M "E cxx, aye ES 


of his. - 
XXI, x£ 
588- 


+ 


` 


dm c 


T i V E ig " j s re i 4 
i Us E ie da d i j t 1 . 
Vol. 82] GENERAL bEX. 2c io - 
JFrdud—concld Loweeeana sus! Guardians and Wards Aot--éoncld, +: «^ ’ A 


"Obmp romise decfbe ^ Fiütid Decree set ^ 
TE parties See CoxtPsoxtras erus 


efect of Bee Nzaorunta INSTRUMENTS 
8 .789 


e for fido purpose morality cared out 
—Property, whether can be recovered. = See 
Oowrraot Aor, 8 22. — ` 14 


in favour of ed dba vabdity:of 320 
Hrepu Law—RsLiaious ENDOWMENT, > b 


Subsequent, acta, whether ielovant- pi 
BaauT TRANBAOTION, , . 68 


^s Unregistered - deed. of--Admiasrbili 
evidenze -Nature of donbe's, on , 

< struction ‘of deeds—Mamtenance deeds Grit 
"with-abeolute Pigh Se REGISTRATION: Agr, 

- p49 7 ia 67 

Guardlan and aminor—Debt due from Hindu 
father ip minor— ‘by sone—Suu. by guar- 
dian on 'debt—Decree agatnat father—Dumtusal 
against 'sons—Omassion to file mo-note, whether 
gross negligence— Later sutt by manor to. re-open 
first surt, whether maintama 


Where a guit is brought by, the guardian of a 
minor against a Hindu father and his son’ based 
upon their ordinaiy lability under the Hindu 
Law, in respect of a^debt borrowed 'by the 
father for!an alleged Rar ceri with- 
holding a pro-note eascuted b sons in favour 
of the minor plaintiff andert, king: to-share their 
liability, with a view to get a decree against all 
the members of the joint: Hindü family, and the 
suit 15 decreed only against the father, the minor 
cannot on attaining majority re-open the case 

t the sons on the basis of pro-note op the 

und that the ian in the previous guit 
been guilty o: groas negligence B, keeping 
back the pro-note TUMMALAPALLI ANJANBYULU 
v PADASANGANTI, OHINNA SUBBLAH, 20 L Ww 529, 
(1924) M, WON 758, (1824) A I R (M1) 860 ` 952 


Ex, decry: ageinst minor—Guardian 
' ITA to defend suw or to file 
a jp eet aside ex parte decree: Manure 

hether sufficient ground ` ' 


Che‘ mere failure on the idi steer ad 


litem to defend a suit or to'appeal from an ex parte 
a minor 18 not of itself a 


maa ground fr bldg that there *waf gross 
ignce and for setting aside the decree It 
would be gioss negligence, however, if a valid 
defence’ was available to the mnor L NAWAS SINGH 

v. QURBAORAN Siwan, 8L. LJ 4 met 598 


Guardians and: Wards: 'Aot (viu ‘of 1890) 8$. 
:29, 31—Permusnon “to guardian to transfer 
‘minor's property-—Presumptin as' to enquiry by 
» Court, wa s 
When a Distiict Judge gives sanction to the 

guardian of a minor, to sell 'or mortgage the-pro- 

of the’ minor it shall: be presumed that 

TS ade: “ad enquiry ‘in--the interests of. the minor 

pa to-the value of the property and sanotioped 














Bh 








6 > tor'leg 


property, to satisfy 
* transac 


the krankckion' diy; wher He: found, that it 

was beneficial to his interestd A Duraa Prasan v 

Taxsenan Prasad, (1924) A. I R. (A ) 897, 46 A 754 
‘243 





88." 29, 31 (2) Sanction ' for. file 
Necesity —Inquiry, by purchaser 
1 Where a mortgage is made by a — 
dian of a minor with the, sanction of tife | 
District. Judge recorded udder section 31 of the 
Guaidiens ana Wards Act, that sanctton is prima 
Jace evidence, that the transaction is Justiflod* 


‘and is , sufficient to releve the oreditor of the 


of making any, inquiry, as to ita being - 
It, io duty "Of ths Oout to" hich | pit E 
18 uty , o. 1 w. „an app. 


necesaty. 


i cation 1s made under, section 29 of the G 


and, Wards Act for sanction of the sale of minor's 
itself. ul inquiry: . that, ‘the ` 
ùon 18 n 18 for. the MUNGI, 
benefit, anda creditor 1s entitled to rely on an” . 
order of sanction as evidence that the Court- has 
sehalied itaelf,on this point and that the transaction 
oper one ] 
.mere omission to recite the necessity in an ¢ 
orah granting” sanction, as a requred by section “31 
(2) of the Guardians an Act, 18 no more 
than an nregularity arn 16 Wm not aoe the 
sanction al ther illegal A Bun Sure 
Omman, 33 A. Lid 851; (1924) AI R (A) 875 328 


88, 43 (1)— Rex sons. not guardians, 
ceedings against— Power of Court to pass paris 

ace peer e in „Guardians and Wards 
ct, 16,18 only the conduct oP proceedings of ah 

guardian “ppatitod or declared by, the Court, 

whioch' can be called ın question ‘the D 

Court ont naa therefore, no power to pass Digriet 


M Tee Di not except in certain. 
specifi P 

Therefore, & mother wlio has been a inted 
by Court as guardian of her minor dadi teal 18 
not entitled to apply under the paka for 





return of the child's jewels from a relation, with 
whom the child was lr before nee appomt- 
ment by Oourt as mdan” M KUPPAMMAL v, 
MUNTAPPA ORETTY, 4 P , 1924) MW. 
N. 892, (1924) A I A CN -488 
Gujarat Taluqdars’ ‘Act M of 1888), as 
amended by Act il of 1905, Ps 2(1) (8) —. 
Gameti,- mahu of—Mulgamen, definition of— 
oie ales hts, whether essential —Cession ^ of 


hts against sovereign hów erercwed 
Burden Fo proving enforceable right —Taluk- 
| dart esta: 
Although the Kathis of village. € n 
gs Dian duka, Taluka of District Ahmeda 
ulgametis by reason of their retention of the 
moat oN naa and chauth, they do not hold lands 
‘from Government and consequentl: 
one dukdare wlan the m of. the duae ' 
Taada. Act, 1888, as amended by*the Act of 


Per Marten, J—Generally spesking:a Gameti 
would have ‘sovereign: or quast-sovereign ngh 
but a retention of su Bovereign or quan-sovepign 
rights 19 not essentiel to constitute: a Mulgamathy 


. 
^ - 
. 


-1 @@ 


"^ -— enst 


D 


Sl s ia 


e D 
, only enforceable nga 


Dy Which 


te. 
tat " 


e~- h 


' Gujrat Taluqdars'-Act--conold. , 
. . "LIE ot " 
Tt is sufifient ifthe Gameti retains or.. is re- 


granted some of his former lands or an interest e 


therein although all his former governing mghts 
P Mulgemedl of Balangpur, ho-is or i 
; gameti o .8 one who-is or is 
i inded from, a former ruler and owner of the vil- 
' lage and still retains by rè-mant'or othêrwise some 
praon of the lands, or interests therem of. such 
rme ruler and’ owner, but not necessarily -any 
ofhisgovernmg nghte . “© ^"' ..) 7. 4 
‘After a oson of'territory to Bntish.Rule the 
t the Sovereign are 
those conferred by er the ‘cession ather by 
agreement, express‘ or’ implied or by legislation 
è An implied a ent conferring rights’ may 
be ‘established ‘by evidence of recognition’ of rights 
mg before cession, and ‘of an‘election express 
or implied to be bound by: them . but the burden 
of estabhahing the 
eight 18, upon the subjèct, ¢ ' a, 
. er: , J—A  talukdari estate 18 an 
estate which connoted ruleiship im pre-British 
some seignorial’ or subordinate rights may 
or may not be still attached 'B DoLATBINGJI 
JABWANTBINGII v Octan Vira, 25 Bom L'R 
(1924) A L R. (B)72 | pn 867 


Windu Law—Decree for meme profits: against 
tem Endowed property, whether hable ~ | 
A decree passed 1 a temple .for- the 

recovery of meene profi “with remspeót to pio- 

paty owned by the idol is recoverable'hom the 


owed property „A GawesHJI MAHARAJ v Latta 
elus. A.L J ^68,(1924) A I R (A)801 312 
s ~Alfenation by widow—-Rerversionere, 
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ded AM 
AL J 600,100 &A.L R 743, 46 A 656; (1924 


ALR (A, 939 SM 
V————— ———- Lease by widow—-Reversioner's 
. swt for possessim a widow's. > death— 
Declaratory surt before surt for possession, -whe- 
ther necessary. : : x 
Before suing ın & Revenue Court for recovery of 
eseasion of agricultual property from a tanant 
possession under a* lease executed bya deoeas- 
ed widow, it is not at all incumbént on a reversion- 
&ry hen to obtain a dealaratory décree in a Ovil 
(Hurt setting. aside the lease execüted .by the 





degegsed widow. A Raj; Roop Kuae y,-Kanpuya, 
- BA LI. 846; (1924) A. L'R..(A,).785 1 - 38. a. 
. ~ i E N 


` ibian dail, C 


existence of” san, enforceable | 


"but which 15 now a landlord estate to, 


798," 


: mo 


, ' T 
*. ` 


Hindu Låw—oontd — "^ 7 stes 


P Wat ^. * 
Anheritance-sBombay School—Daughteg's 
A daughter's daughter cannot rank asa 





- ^ à É ' ' 
E a 


sagotra 
samnda under the Bombay Bohool'of Hindu Law 


‘but she can mhert -as a- dfinna gotrg-eapinda 


under that school after all the 


a saptindas’ are, 
over . N GzUNAI v Tung, 20.N L,R 182.457 


—À—— c Dinnon between daughters with . 
~ ful hs ama _ of survivorship, whether 


“Where on the'dóeth of e Hindi, his daughters 
effect a divfiion of, lus properties‘ arranging 
that each daughter will enjoy her re 


ree YO 
* “with full rnght,'te, with right of pihake na 


2 


gale, eto," the right of survivorship is destroyed ` 
and on the death òf any one of them, her share * 


will go to: her.own heus and not to her surviving 
meters M ADDAKARLU- LATCHAMMA V. 7 
SUBHARAGUDHU $ : ! '788 


.JoInt famlly—Acknowledgment' by head 
of Jamy, when binds co-parcenera Dt | 

| head of a Hindu ,jomt any. cannot 
bind his co-paiceners by an acknowledgment of 
& time-barred debt, but an acknowledgment by 
him of a debt within time bids all” the -other 
members of the jomt family. L Traxor. Das v. 
Purut, 5 L. 317, (1984) A I. R. (D) 611- 96 


~ Father adjudicated | ingolvent— 
Son's interest whether vesta m Official Receiver 





E 


- —Nsture of father's powers—Suit by sons -for , 
pariton Deras; nature. of See PROYINOLL 
SOLVENCY ACT,a 2 ' 438 


——__———— Father's ‘debt—Son’s duty ‘to pay 
= Morgan against father—Ancesiral pro- 
perty- Sutt to cancel ‘auction sale—Burdén 
“of proof—Immoral or tllegal debt. - : 
“It is the pious duty ofa Hindu son to 

a simple money-debt due from his father even 

during the lifetime of the father. 1 
Where g Hindu son sues for cancellation of a 

sale -of joint family pro 

rigage-deciee against 
on him to prove that the debt in respect of 
which -the decree was. was contracted 
for illegal or ımmoral -purposes A Beene 
. 80 


v. JODHI Rat t 
E 


y inm execution of a 
father, the burden 18 





= Letters ot Administrano —40- 

pageener, w. er can apply. . Pro! 'AND 
G pesenan We Aor, B Bf . 24 
. 


= Property tn ‘name of female, 





————À property — Alienation — After- 
- born son's right to contest alvenat whether 
acquires by anterest n right to sue— Bon, whe- 
ther acquires: by birth h- cause of action= 
EE Act (IX of 1908), % 6, applicability 
[E E WR ‘ ES 


py 


` 


i 3 


eit: did " ne xeu P et 
VoL8S] ^ cc “GENERAL INDEK.. Do. 08. M06 c * 
* m e S yo D ^ S. . 
Hindu Law—emtd. va foc 55 Hindu Law eintà. d 4 ji 
* A Hindu sn when he is boni in a family is Survivimg'co'parceners, eran in items ut ag 
bara to all the rights whith exist atthe time in specifio'authority from her husband, d the 

the family and not to rights whioh existed im the e tiñe of.the oo-parcener, it does not follow 

family a century before. No title" derived from” that eyen after the death ofthe last Sarva Ving . 
a Hindu would be safe under such a contingency’ co-parcener, when the joint family has ceased ani 

A gon bern ina joint: Hindu family acquires by ths property hes devolved iu. d heirs of p 
birth interest in ancestral property but does not lest surviving co-paroener, can make a valid 
aoquue any interest in any t to, sue, The adoption. go M so as to divest iia eyes already” retad 
cause of actin to contest an, nation of jomt of the last male owner 
. , family property accrues ‘after'the “alienation wher- A decisian is an authority for what it degides,- 5 

* the takes possession, ands new cause and it is not an authority. for what may ` 
of action does not accrue upon the subsequent .seem. to: be a logical: consequences of that deci- 


birth ofa son m the family > Bion. B BnrvmasA v. NiLva, 24 Bom. L Re- 
An after-born son does not acquire a fiesh cause — 1163, (1923)A L R. (8) ir, 747.B. 110 . -618 
of action and a fresh period of ‘limitation does Mitakshara—Impartible . ‘estates—Prin- ~ 





not start from the date of his birth: In his case 
the tume from which the period of limitation da MER of vati deu how w far i? Ae E en 


“to be reckoned is the’ date of the transfer andas : of mpartib 
- jah ewata, relevancy “ope Benjal Tenancy Act 
he was not born onthat date and was under no | III of 1885), es 102, 108—. ‘Act ( of js 


dwabilify he. cannot obtain the beneflt of the ` Co-parcenary propert 
preman of ‘section 6 of the Limitation.Act ` TE iman ed Leo pe ge o 
can take advantage of any cause of‘action. omy nature of Independent opimon. E 
exisimg at his. birth and sue within the penod 
of limitation” but cannot start a fresh period at.his ^: The principle of’ survivorship. which IDA 
birth: A SIKANDAR SINGH v Baguonu ANDE 307 Haee in ra E M 
takshhra to 0 case 0 - 
eal Heint family property — — Bep paration— paerüble' estates only for a particular purpose, viz , 
ner sons swing jomtiy iih father, feat of~ to find out a successor and: it is only for: the _ 
union, whether established—Afterborn sona, purpose of détermining who is‘ intitled to gu 


rights and liabiltives of. . party. 
a separation. has taken place in distinct the joint family te Be treated. x Mw pró j 


shares between a father and sons forming a 
Hindu joint- family but the -minor, sons continue In. the -absence orang custom an mpartible . 
thaw ftir (who oman m pow estate; is alensble by way of transfer inter mvos, . e 


E 





to live jointly wi! 
j even after attaining majority and con as well a8 by testamentary dispositions. ee 
business for him, itis. sufficient to establish, a re- If according to Hindu, Law an impartible Raj - 
union as between the father and these sons' |: is, not malianable the ,burden of Pee te cane that oy 
“After-born sons are ‘entitled to a share inthe custom the estate is mahenable 18 s 
property left'in' the 'of'the^father after who alleges,1t,t0 be malienable. 


saparation and’are 8 ly bound ‘by hia ‘aéts  ' In,considering evidence of inalienability E 
O ONKARESHWAR PRASAD V ‘DuswranT-Praaip 10 should. be sean that if there was, any occasion, | 


— — — — Sas’ by manaying members— dd “likehhood, of alerātion and alienation Was. not- 
, neoepniy for portion of amount—Sale; val effected, 1f, would be evidence “of inalenabulity. - 


; ere a portion daly, for -instanc about three-, - Ober —in. inpernuls properties there is no co- 
fourth, Of the conmderation for a- sale, effected-b eT y to maintenance,.so far as” foundad : 
the memberfof s jomt Hindd famil d pes t separable from' the. bt co- 

phe managing memper ot noni Courts wil” set begins where: co: PN Wd cea ev 
Miis ihe sale d regards Menüs of tbs property whore. oò- ceased , (ci^ 
of member contesting Pic on yment . Ts admissible for a am wiltzioss. tostate- hib ` 
pf aepropartionate ebars ofii the ‘amount d'to opinion on the existence ` of a family ‘custom and'' 


mecesmity A LAKHRAM Brkan v. ‘Bago Prasan, 
to state as the and of thak opinion. information 
(983) A L R (A) 316 ee "68 “derived from deceased persona The weight of ct 





Widow, of" p Buch evidence would depend. on the position and 
neh, adophon by o ionge NU dm “the character of the witness and of the 
er co-parcener—Adoptin,, effect. Xr on whose statements: he formed his opin “It 
` dents, value of ; must -be the. expression „of independent' opinion’ 1 
based on RT and Bot, “mere D of 


After the death of the last surviving bapanne TALA 
‘in a Hindu joint family, when 'the estate has voeted 3 say. E 
>> in the widow of that co-parcener,' the’ mior ot a Entries in £ lement Mot" are pies —' to 


pro-deceased co-parcener cannot adopt validl d be correct ler‘ section 103, Bengal enanoy Act Act. 
the adoption, wf effected, cannot have the Even if they do not come under section 
divesting’ the esta te vested m the widow: of ule the Act, they are relevant under section 35 s 


‘last, surviving o0- the Evidence Act, being made by-& public officer °°, 
Tg ooa Widow ofa jiti-decensed co- :the discharge- of ‘official duties. o rwr. reg 


parcener can adopt mithout the consent of- the OEANDRA v- -JAGADISH Onanpra, 40 c. LJ BAT 


4 


T 


- Mindi LaW—contd . 


RE E mean- 
: A ah of . father's, rater, whether 
Wey 





"Phe word "sons" used in the rule of Mitakshara " 
' as to the succession gga ye ud ins. 
“Baneri senes andinolud 


A’ grandson gui is .& 
b&ndhu and as ue witlun the. heritable line, 
v Per Kanhawa Lal, J—Bandhus are sapmndas 


of a diferent gotra. 


tho 
yearn must, m oder to be heritable ina 


female line,*fall within the fifth degree from the 
“common male ancestor and must be &o related to 
the deceased: person that Mey aro meine» sapin- 
, das of one another 
- Per Mukern, J —Where a bandhu” 18 related to 
the: deceased through his father seven degrees have 
Es ius counted, and not five, It 15 only when the 
> êlamant 1s connected with the deceased through 
hus mother tht, five degiees have to bé counted. 
EAE PRASAD v y Dav, ?2 A I. J 1012 . 
a ` 1032 
«—— Religlous endowment—Shebat’s ap- 
epeinima sibi della Rules—Additional endow- 


Qo ment —Indwatin—Shebait's « postion—Shebait’s 


; whether transferable—Gaft/ n favour of pls 


~- offige; 
» ¢o-shebsit, validity. of. 
The appointment and succession, to ‘the office of 


“ga shebatt must follow the line laid down in: the 


f «expressly 


` party s 


original grant and in the absence:of special 
direction and’ usage the, heirs’ of. the donor 
Z succeed ' 
5 donor 15 at liberty to alter the “appolntment 
shebait to the office, or the Tulen tegining 
EY pah excep? on the ground’ that he has 
mecluded himself from doing ‘so or that 
teration' affects some right of Property 
et the shebart so ap ied: the right of a third 
which had |y been created, provided 
always, that any such’ alterations! do not affect any 
of the furidamental gifts 
, . All the shebaits if they, agree, andaf t is tor the 
benefit’ of the endowment ok the founds ~changes 
without changing th e rules the founderin any 
vi 


tal matter 
,Additionál endowments, if ‘allowed, must be 
&ocepted "with the terms’ and conditions in thè 


such an 


: deed 2 but subject always to the limitation that 


such endowments are for the benefit ‘of the Thakur 
, and thé new rules are not meonsiatent with the 
rules already “made, ^ 
"The right of a pujari ‘of a “Thakur is not 
“that of a shebait and he-is merely a servant ap- 
‘pomted by the shebart tor’ the | performance of 
the ceremonies 
A dedication toa Thakur 18 ice ae 
The juleg- laid -down for the worship ‘of a 
Thakur and for the management -òf the c ties, 
A it any, connected with the endowment are bind- 


zx siho rules laid down for; the appointinent-of shedarts 

and their saccesaion in the.deed of’; endowment 
are bindmg 

- desint has no nght to she, pro ty but i5 

merely an officer with the nghts and limitations 

ad bre" „applicable to the guardian. of a minor, 


- abus ‘OASES: _ 


*.. ON AH 
Bu : 
Hindu Law—conid ei um. 


s rules lata wa in m deed st eife 
Binding ai Bre terüble after en 
the donor y any successor in estate or' offite 
The office ofa shebart is, not transferable either 
by sale or gift, 


. A gift m favour of a co-sfebait is um invalid - 
_ provided it 18 for the benefit’ of the endowment 
9: BniraTI OHATTARJHE v Kaupan Barneys 840 
Rellngulshment of. limued estate. proof 
6f—Farlure'to contest” ust, effect of—Procedure ^ 
—Events during pendency, of suu, whether can 
be considered 
The reveisioners of a deceased Hindu’ claimed 
certain kasht land ‘belongmg_to.the latter on the 
ell that his” daughter, who was immediate- 
, and was a detendent 





deceased did not enter appearance or contest the 
suit. There was no evidence ofa relinquishment 
by her before the suit, but during the appellate, 
étage she filed bef Botmon expresemg her vor ihe 
ness to rehnquish-her rights in favour of* 


intife * 
Held, (1) that the failure-of the dau of 
the deceased to appear. and contest e mut 
‘did not amount to a relinquishment,  '. , 


(B) that the petition filed by her before ithe’ 
Ap te Court did DO GHTRCL Abs position í of the 
Oourt must 


ALR. (Pat) 488 


5 Bucoassión Cp A and equitable- estate, 
distinction bétween—Haunty, justice a and 
scwnceMurderer, whether can 





tatute, construction of. 
A Hindu murderer 18 "wholly nalified fre 
Buocéeding to eBtate left by the murdered 


person, even esie such rule in Hindu Lew 

the principles of zustic®, equaty and good conscience 

onthe the mardorer he A ot Bidan, 
e murderer’ 1s, for purpoggs 

non-existent apd cannot. be' treated as one who 

forme, the stook fóra fresh line of descent, 

cae and RURSUM. elses no 


"^ Ag’ between pandhu gi, équal nearnbes 16 the 


‘propositus, & male bandhu 18 nuilad to prefarénoe = 


\ over: ad derala . C KENGHAYA Kom SANTELLAPPA' | 

Curated CHANNAPPA BEES. 

in R.. 179, Sent -AI R C y- 200; 
417, 47M L 401; (1824) M Wy N 710, 


0, HAL . 963; 40 0. L 


zi 


20 
90L 
48 B ; 
“LY. 


a 
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966 
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“Wal 63] c E ] 
Hitrdu: Law—odntd. ; PANTS PUE P! 
US Widow- Debt eo} bustandDichare 1 Ay 


= s oj deas rad de QA 9 180, 


- Bit 


. * borrowed 
debts of .her. deceasenl hibband e cannot ee 


ts s the duty eof a Hindu roy ‘to Bs up 
„tha debts.of her husband’ out of ta in- 
"hented "by her- and if instead of put ns 
herselt out* of the assets, ghe Gili à relation of 
here to obtain a discharge for her from the 
hability to" pay: the’ a she 18 lable to com- 
pensate her relative out ofthe assets m her hand 


GiEnÁT abit: 


s 


under Bonon 70 of the Contract Act,'as she/, 


enriches the agéets’ to that extent or strictly 
confers benefit upon the estate | PEL Tung 
TS debt paid up N SUNDER v: Buopat,, 7 


Debi for neci Lbliy of 

. reversioners 
A debt. incurred by’ a Hindi widow “tr cir- 
cumstances of necessity is binding on the etate, 
and asaetsin the: handa of reversionérs after the 
widow's death are, therefore, liable for the dıs- 
charge of Buch a debt: M GARIMALLA ‘VENEAYYA, v 
MOKKARALA BANGARATYA, 3 $ 464 


- 586 . 


NS. i M - 


Hifdu Law=oonela, - auge plu 


Widow—Mairtienance right of-—Offarge 
on jot, 

The night o a widow under ‘the Hindu Law to 

5 mamtaned out of hor ‘late ‘husband's share in 

family, property, dn the hands of surviving 

co-perceners creates nd immediate charge upon the 

property, but if it becomes necessary to do sop alio 





can by proper steps obtain such a charg upan a 
reasonable portion of the Joint, pioperty not exceed- 
ing her husband's share, Pat Suya Sincu 


v: Kwreror, aes) Pat’ 2M, 5 P. Le. 497, [2 
A UB (Pat) 67 


A Hindu widow can renounce the estate in favour 
of the nearest reversioner and, by a voluntary . 
act, efface herself from the succession as effectively '- 
as rf she had then died. , This , voluntary selt- 
gffncemnent, sometimes referred to as a surrender 
and sometimes as a relinquishment or abandon-" 
ment of her mghts may be effected by any pro- 
cess having that effect, provided’ there ıs a bêna ` 
fidé and total’renviiciatian of’the widow's right 


-to hold the property M GuwrAxA VENKATADET v. 


$ d deoree against, ‘when binds rive 
monera—Bond by widow, recitals in, value of. 


. a n deling Whether s selo in ication at a 

a’ widow “would bind the 1ever- 

, Court should look be 

to the "orm of the suit or oembly 

terms of the document'an wi 
deoree was baged 

Tf the form of the sut is a claim based ona 


‘even to, the 


mortgage-deed, the widow in defending'.such a^ 


suit 18 acting in defence of. the’ estate and om 
behalf of the reversioners, whereas if the form 
of the suit is'a claim on a personal bond she can 


d the decree - 
ah the claim for the 


not be be held to be Rd on "behalf of the rever- 
PEN A widows band even for legal necés- "s 
does not her husband's Hero a 


em- 
n for the purpose of ovas. 
ot which they contam ' O Ras. 
‘Konwant s. KUNWAR .- ‘ 832 
~ Compromise by ` widow —Rever- 
"hen bound Transfer of Propđty Act 
UH 2 1889, 2+ a Bw orange of , property of. 
Reversioner, whether interested 
P of revernoner to redeem * 
compramise” by a-Himdu' widow admitting 
aka of a mortgages from her husband for' an 
amount far m`excess of what is 1eally due cannot 
be said to be for thé bene^t of the estate and does, 
not bisd Hi the reversionerg a KA 
iis E of the deceased husband af of 
"a inde ido such an mteieet in the pro 
within the meanmg of dection 91 of thé 


selves be relied u 
the assertiong of 





~ Property Act as would entitle him during the' lfe- 


^, tims of the widow:to redeem a mo made by 
“the husband. -O Basawax v Pus 00 &A Le 
R 857, 11 O.L.J,452 ` 


é 


Barua, aber 


A Teverslaner in lites Yavour the sticcession . 


has opened ‘cannot be Permitted to the - 
validity of a transfer a Hindu widow when” 
before her death he had to hold the Gone: 


good. A Bark v. Bux, (1824) A.LR. eu 





` will, construction n E bapuadtked: " 

pe and om her death io cousm -Cousn . 
predeceasing widow—Hews ` of- ounn, whether 
a entitled —Vested and con 
ing thet d duting tha. 


Tt is a settled | prnoiple 
lifeume of a. du widow, no other person ^ 
the property held by 


acquires a-vested interest in 
her ny P" ra 

Therefore, where a Hindu testator directs in a. 
Will that the Pu oa death would devolve 
on his widow -in f owneiship ‘and upon the 
latter's -death:an--his cousin, it conveys (po more - 
than 'a mere contungent interest to- the .coumi 
and, in .the event of the cousin” pródeceasing ' - 
tho: widow lus heirs have no mght to inherit 

against the reversionera of the testator. “O Jia- 


] Un INR d SEKO MANSIS BING, 100 & ALR, 
843 — 


PE 583°" 
Wornan's atate Sau) for recovery o, 
debt—Decree whether binds reversionary a of 
A Hindu female heir rep) esents the: entire estate 
in- respect of her own as well as the -reverafonary 
interest. Therefore, a creditor sumg such a fémale 





Ey wo ama Bae suit asto make it clear that he 


747 


her an 


MORAL Par Rar, - 


1 


* 4001 
a : 


Napa INDIAN OASHS, . " T 





| 119234 — 
*, * s b G i . 4 kis . 
é ^ ldentifioatlon evidence, when should „be aodbyt- Interest—Bxecuting . Court, whether can, alloy, ABD 
oe ‘ed . intereat— Inherent power, exercise of, - See Oi 
Wo “AS witness's, evidbnce of" identification ;.given’ in Progapure Cops, e, 34 ` „e 427° 
` Court should only be doce ted if he identified the Post, diem *intBrest. See" pe 


same person whom he previously picked out 
in.the identification parade in the Jail, 'L Mami 


E? v Eurszom,96 Or L.J 1278 280 


-.'^ Income Tax Act (XI of 1923), ss. 2 (15), 12, 
"16, 55——Undwided. piofita—Bonus shares —Im- 

come, yon or gam 

~ Whers v Lamited Company in order to increase 

its Capital allots" ata’ undivided ' profits to -ts 

shareholders én. the fori of fully paid up bonus 

Blfaros, and no amount is taken from the Company 


taa 


or received by the share-holders, the acceptance . 


ofthe allotted shares, by the .share-holders is not 
an acceptance of an income, profit or gan wi 

fie meaning of the Income Tax Api: R 'Sresu 

Brotuxes & Oo, 9' Exrrsnon, 2 R. 211, quo Ae 


.(R) 337° 

) as. 3,* SIE upan as seredan prof 
hare- in lam company--Surplus pro 
. S gre hier à as additional, :shares—Capit 

'ancome— Liability to pay super-tàz ] 
If a limited Compa having '& surplus ac- 
etnies oP undistributed profits, ` takes, by 
e ` -Sonal resolution, power to capitalise undrvided 
“+ ^ s profita.and in pursuance thereof -allots new 
: additiongl shares to jhe share-holdera represent- 
ing their share ın the surplus and issues scrips 
for the purpose, the share-holders are not liable to 
>- “pay eupertax on the value of ‘such newly issued 
". + shares, as such profits do not gonstitute “income” 
but are piri. af the- capital? M OOXAISSIONER OF 
UM po Mapga8 v Bixny & Oo Lrp, MADRAS, 
^. (19249 M. N 531 ML J 942, 0L. W 611; 
47 M 837, , 0920 A T (M)803 . 17 

66—Case stated— 


Commustoner, duty 
o: Royalty, whether tneome—Salami, rücter 
= ga a A to assessment —Fenance Act (XII of 
1922), Seh II, Part jatmane estate—In- 
come to whom belonge— Super-taz-—-Larger deduc- 
i ien, when made- 

“While Income Tax Goa ngne may “lak 
“has opinion on the questicns mvolved, it ia his flrat 
dutyé to state clearly and fully the material facts 
admitted or in évidencs before him 

Royalties. p pad. bya lessee to-the ier “are 
‘income wi the meaning ‘of the Income Tax ‘Act 
gand are’ hie to assessment : 

. Where a lump sum is- d to the Tandlord under 

the name of salami for granting of a lease, the 

e gum so paid is ım, no sense income wi 

A > meaning of the Income' Tex Act, but poun me 
reserves rent or royalty, the sum so paid is income 

- The' Finance Act. contemplates” the larger 

‘deduation for pu of super-tax only in a case 
- where the ineome.is that of an undivided family in 

whi the members'are all jomtly interested and 
' mot in the case of an umpartib 

income 18 the sole property ofthe holder for the 

“tume being’ -Pat Bua Pragap Sindy v EMPEROR, 

Eur Pat- 234, 5PL T 197, (1924) A.L R- Qu) 








. An unotlóh--Company - ' Directors 1even co- 
^ y rebtor -fro 5 log 
- toaintamable 


See JURIEDICTION cr COURT 
^w e s 


405 


m acting- Sut for mjunchon, whe-- 


#(BNGLISH)—REDRMPTION 

— — on mortgage, whether charge on property 
—Mortgagee, whether entitled, to recover 7 
MORTGAGE—RBDBMPTION , 622 4 

proeedigt—Intrt “during y, 





damages and tho Court may mould ıt Rice 
nou 22 A T 

Te 791, (1924) A. T'R (A)818 — ^ . 18 

Interests Act „XXXII 911839); whether exhaus- 


tive—Interest, award of—Diworetwn óf Oourt <. ^ 
The Interests Actis not exhaustive ofall cages . 
in which interest. is allowable The award -of . 


interest 18 more or les a matter of discretion 
for the Court and nota matter of law. M Vex- 
XATAOHALAM QHETTIAR 0° Po AYYANG. 


NNUBAMI 
, (1924) M W. N 499; 20 L. W. 195, eames 


e estate where the ." 


Interpretation of Statutes. See Mangas Orrr 
< TENANTS PROTECTION AÒT, & 2 (3), |, : 445 


Interpretation of Statutes . - 


Statutes interfering with. vested riĝhts have to 
be acuit d N. Ruri v BapasugEo , 10986 


cim 
“An Act ne Dd disabled a should be strictly 
construed C. OTAP . DEANDEL, v; ,JÀGADISH , 
pud LJ33 ^: 886 
Courts, duty of 
Pee vinoe.of the Courts is confined to as- 
the law and to applying if to the facte 
case, 1$ 18 not for the Courts , 
fo ues, af the consequences, good or bad or 
erent of the application of the law or the 
jaan resulting, in any case or any clase of 
cases These are matters proper for the Legis. 
lature but not to be avoid y the Courta^8 
SopAWATSRWALA v,  VOLEART ' ‘BROTHERS, d 











A I, R. (8), 25 
1560] Statutes. | See Cover Fers Aci, p 
“292 
Fiscal Statutes 





rum. proyimons in, fiscal TTR are 
to'be so construed as to furnish a chance of 
escape and a means of evasion, a fistal Statytes 
must ye strictly construed, 'and''labihty,'or 
additi Habilify cannot be imposed on the |^ 
subject except by clear and unambiguous terms, 





O NANDA Lat v JOGENDRA OHANDRA, 39 C. 
222, 28 O ^N 403 (1994) A.T R O) 861 97. 
Reference to Wana of countries,» 
See Oonrract ACT, B 817 





oat Jaan, arises B8 to how as 


EE 


line e npe drawn between a, ‘nullity and an 
$: - 


Vol. 82] NES: 


, Imérpretation of Btatutes--condld, - ns 


The ‘more fact that the revisions ake Statuie 4 

"^re intended for the benefit of a class-of pereong 

does not necessarily T that the oe is 

not based on grounds o; blie pollag: 4 OGGR8- 

WAR Mamma v JÉ4Pin e 51 G. 

N. 50,1924) A I.R (O) 638. n AG 
Statutes rad. 


ier or descent - 
Statutes "regulating  heirshi 


degcent, or 

giving foros te Wale and to devises contain- 
ed in Wills should be read ‘as not intended to 
affect paramount questions of public policy ‘or 
from well-settled p iples of jurispru- 
dence, P C- OHAYA Kom BANYBLLAPPA HOBMANI , 
v GriRDMALLAPPA ÜHANNAPPA BoxasaG. 26 Bom L 
R 779; (1924) A. I R. C) 209,20 L W. 417,47 
X LJ do, (1084) M ka 48 B' 569, 22 A 
J 447; 35 M. L. T. 241966 





" Jurisdiction, absence of —Objeotion' by accused 
E Clase 


whethei vitinted—Seoond 1157 
trate, jurisdiction of See. Paus Cons, 8 417 
; how determined k 


Jurisdiction" does not depu on the result of. 
a Büit'or on the defence set up but on ,the 
nature of the ‘claim as brought; that. is’ to Bay, 
what decides the venue in a case is tho nature 





of the claim as brought N Hasar v laomux ` 


.201 


: , question of." 
The question of pe ies of Courts to try 
muts is merely mechanical involves no 
a, M BanipmsvA -Ruppr v LINGAPPA ASARI’ 
L W 451, (1924) M We Ne +833, PURDA 
94 


Witness guinmoned under Prealdency ; 
Towns Insolvency ‘Aet—Witness residing more 
* than 200 miles away—Oourt, jurisdiction of^ See 
Prestpancy Towne IxsoLvENOY Act, a 36° 76 
Jurlediotion of CVII Court—Kudwardmdar; 
acquisition of melwaram right by—Kudwaram , 
if lost—Suit for possession See MADRAS 
VRETLEAS LAND Aor, B 3 929 
Sut by alienee from office: holder, whether * 
barred Sée Mangas HEREDITART VILLAGE OFFIoEs 
Aor, 8:13. 942 
Jurisdiction of Civil. or ande Court— 
Tenant, dispossesfion o —-Snit for 
“recovery of of poeseaaion. | Ses Acar TmHNANOY Aor, 
8. , 281 


-Jurisdiotion : of - Court—A pal, dumwusal-0f—, 
Yourt-fes, deficiant, levy of « 
a Oourt has “dismissed an appel, 16 15 
functus pi Aha and has no power £o erder the 
&p to make up a deflolenoy discovered ‘in 
the t-fee, * E ABDULLAH v. Y or State ` 
vor IDU “6. y « 3 588 


Dousedy--DAMaore preventing 00-Dtrector 
from acting —Surt, for injunction, whether matn- 
tatnable + ‘ 4 
ja La pe Kn ee 

application of a Direotor of a Oompanyi' 

his co-Directors from bius red RAR him 

fram acting as Director, BARAT QAAND. 

Tarak OHANDRA, 28.0 W N os. 51 O 916, (1993) 

)982 408 


AIR (C 
to Ww. PH TRANSFER ov PRO- 
-PARTY AOT, s. 8 297 

















‘en or, 


| GENERAL INDEX: "i 


the lend'm the ‘locality and wi 


qu 


M aa of Smali-Oauae Court-Landlori - ` e 
, ànd cultivator--Settlegént of land on cabang et 
“arop—Oultrvator, whether. tenant er 
Suit by landlord—Small Oause Court, jurisdic- ] 
tion of See P201 INOIAL SMALL Oavsr’ Covrrs' on t " 


- «Ben * 


TI, Arrt. 8 
Jury,trialwith—Judge disagreeing with-J 
Reforence to gada dime maser 
- Mie interfere See .ORIMINAL ` pe 
Land Aoquisition Aot u of 1894), y ae 1278 
- —Award—. alan kaba ak to - Court atters to be 
* determaned—Judge, ction of - jn 
The Court of the lend À Sante tion “Judge isea 
Court of special jurisdiction, Hs powers end duties 
of which are defied by Statu 
| When a reference ie made to the Land” Aequisi- . 
tion Judge under section 18 of the Land Acquis» 
tion Act what has to be determined by the Judge 
1s the matter'of the award to the erent comprised 
within the objections contained im" the referenca. 
A therefrom the award ıs fins] © Pe 
Nara MULLIOK v. Ssopetary or STATA FoR “Depts, 40 E ‘ 
O.L 7108, 1924A T R (0) 1038 3 * 
S—Aequuntwn of land— Compensa- 
*- tion, goce of mode óf— Marhet value, eagcer- - 
“tarmmeni of —Speculatwe sales, value of - Lt 
In assesang-the amount of compensatiqn to be e 
paid for a pece of land.which 18 bemg compul- 


panase ra 





+ dorily acquired, the market qaltis of the la lard should 


18 to determine tho market a 
Yalue‘of the land nasa whole havmg regard to the 


“ sales in the locality? d 


| The mere fact that a parcel of! land 18 böugiit. Ed 

by a speculator in land with the object of, -sell- 

ing it at a profit is no und for die : 
the Bale m compensation cases under the Lan . 
Acquisition Aot for the p i 
the market value of land 


lace! ' 4 
? The expression. "market value" meats the . ri 
-which a parcel of land “would realise if sold in* 
the market Ths teat 18 the teet of a sale m the 
market The seller must be a^ wilhng seller, a 
forced sale affords no criterion of market valto 
The purchaser, must be a piudent purchaser, that 
is," A who makes his offer after necessary 
mqpiriea as to the value of the lan van ofr 
made by one who knows no | of the value cf 
o makes no in- D 
es about it, affords no teet of market value. d 
market may be dull or brisk, but whether it 

dull or biisk ıt cannot bé excluded. from con- 
sideration B Government or Bownay v MERWAN 
Moonpiaar Aga, 25 Bom L’ R ‘1182; , 48. B: 190, 

(1924) A I R (B.) 16L ; "798 
$; 23—Land (vontawmng stone and 
moorüm, valuation’ of—Basts of caleulation— , 

Toka lands—Government interest, valuation of 
: Where there 18 moorum and atone underngath 
a plot of land which w being compulsorily 
acquired, but the’ evidence shows that ite value’ 
ab, a quarry “1s purely problematical apd that® 
a purchaser would not give more than a certain 
Sint lor at, all its potentialfüege into a Å 
congideration, the land should not be. valued op one ' 





tan 


EU 


` a gtanying „basist but sibuld be valued on the 
banis 0 wha 


t a purchaser would be willmg to 
offer for ıt pm 


Tn the case of compulsory acquisition of toka lan 
the difference between the market value of toka lan! 
as compared with: free-hold represente the then 
valug of the Government interest in the land. 


+ When, however, no evidence 18 available to de- 


^a sngnment 


the value of the Government interest in 

this mater, the Court must ariive at the value 
as best as it No universal rule can’ be laid 
down applicable to all cases! B GovERNMRNT oF 
Bonar v. Moos, 24 Bom. L. R 471, (1922) A'I R. 
H 254, 47 B 218 * " 641 
ndlord' and 
@5¢s CONSTRUCTION OF DOCUMENT 





In asut for ejeotment the plmntiff must first 
.prove his t to eject, before the- onus is 
ahrfted to the defendant to prove’ thit' he'has a 

menb right of occupanoy, and, in order td 
prove a right to eject, the plaintiff must neces- 
sarily show that the tenancy is a terminable one 
and been validly terminated. . M BOLLAPRAGADA 

B U v. VALLURI NARASIMHA Rao, (1024) M. 


"N- N. 553, 47 M. L J. 558, (1924), A. I R. (M) 907^ 
Y i : ` 623 


—,— Bjeetment swit—Lease for fixed term— 
T Mu of prof .. GENE 
< burden 9 proot is on the tenant when he is 
sued by his landlord for ejectment, to show that 
he has a right to stay on the Mnd and cannot be 
ejected by the proprietor. The mere fact that the 
“landlord deseribes the defendant in the plaint asa 
lessectdoes not imply «hat he says or means that 
the latter is hoping for a term, as a lease may be 
from year to quer A Onos Swan v, DARYAI Sinan, 
(19%) A I R (A) 015 > 594 
Ejectment suit—Notice to quit—Validiuty 
of notice, whether can be questioned in appeal— 
by landlord—Nottce ‘before a 


. Where 1n a suit in ejectment the landlord alleges 
the termination of tenancy by & proper notice to 
quit and the tenant raises, no objection in- his 
written statement and no issue 18 framed’ as-to 





".the sufficiency or validity of the notice, it 18 not 


. bo 


' and rely upon it’ when he 


open to the tenant in appeal to raise the ques- 

éon NE Su 

- The person who is the landlord and entitled to 

possession on the date of a notice. to quit is 

the proper „person „to give the notice and en 
wi 


the currency of that notice can , 


assignee : 
take advantage of the notice sent by his assignor 
brings a suit: for re- 


ree the paianet, 18 vali 
ULI PANDAQATHIL v. BEGRETARY-OP BT. 

$0 L. W433, (934) MW wages 
eh IR(M)D , : s 


“INDIAN CASBB. © 5 
Land Aogulslilon Aoct-eond; , < 787 


tenant—Abatement “of rent. 
AE 315; 
Ejectment, sutt for— Burdén of proof. 


after ` 


Landiord and tenant—oontd, - 7 eS 


.Melvaram, meaning ofe-Uncertain vernacular 
terms, whether can be acted upon’ ` $^ 
“When. in defence of an ejectment suita tenant i 
of lands sets Up a permanent tenancy, the onus ' 
of proving that he'has such a right is upon him. 
permanent right of oconpancy in dis &,' 
right, subject to certam conditions, af a tenant 
to hold the land, which he occupies, permanent- 
ly Tt ıs & hentable and m some places may be, 
a transferable 1ight This permanent right of 


'Ocoupanoy may only be obtaimed by a-tenant by 


custom, or by a grant from an owner of the, 
land,who happtns to have, power to grant such,a 
ight, or under an Act of the Legislature, i 

e presumption ın favour of a permanent 
nen! am plat that there is ground for infer- 

„that the tenuie was always intended to be 
and always was hereditary, or that ut acquired 
that character by subsequent grant 


arity, it cannot be made in favour of that , 
which offends legal principles ies, Sn od 
When &tenancy in the Presidency of Madras 
commences under a terminable contract there 18 
nothing to<prevent the landlord from ejecting 
the tenant at the end of the term. 

No.tenant of lands can obtam any right to a 
permanint taney by prescription in them against | 

‘landlord from whom he holds the lands. , f 

"Kudwaram" is a Tamil word which signifies 
a cultivator's share in the produce of land as, 
distinguished from the landlord's share in, the 
produce of the land received by hm as’ rent, 
which i5'sometimes demgnated aa: “Melvaram.' 
_A, vernacular term-of uncertam m can- 


not be acted upon by Privy Council P G Narna- 
PILLAI © RAMANATHAN (1991) A I R. (P. O) 65, 19 


HEL 10, (1584) ; 
226 





Novation—Terms of grant clear—Evidence of 


rding to the terms ofa grort of 
lands to two brothers, the grant wee perpetual 
(astumrari) , the grantees and their descendarts 
to pay a fixed rent ‘end enjay” 

alter generation (pusht dar 
al aulad) of the grantor 
pah Pe the eicit 

eration dar pusht) , an e egent 
of default in payment of the fixed rent for three 
kwtz, the? fixed leases (mukarrari) ves to te 


void: 

Held, (1) thatthe grant was permanent in its” 
duration, fixed m the rental, descendible to heira- ' 
both m the male and female lines and was to be 
held, generation after generation 
the grant was an absolute, perpetual, heritab 
and transferable grant, - A 

Ga that the grant was not resumeble . 

novation a of angah ımplhes a freh 
contract, directly or implication, m p. 0 
the origina} contract. Therefore,. if the holders 


Bit a pre `- 
-sumption in favour ofa transaction assumes ite 


that-1s to may,” a 
e 


"E 


. Vol! 83] 
parftiord ánd.tenant—eontd. Y 


of a perpetual and: hentéble * 
to the 


t, subsequent 
ant, divide the . aubjeot mattar 
thout 

es ht s 
nolple of: a an dos 


hr Pid. of a ss" tenanoy ` may be 
dand a Siem ber dt the joint tenancy may 

sever his na aka Marea de partition of his 
interest , and, diae the rule of 
gurvivorsht 
the heirs dio Separated | tenant woul 
to'his interest in the tenancy ` 

Upon the death of one ‘of two, joint granteeg,, 
the leasor does. not become entitled to enter as 
to one half of the pró riy demised, as the” lease 
does not terminate the death ‘of the survivor 
of the twoslessees, and, therefore, the landlord's 
right- to, reenter does not. arie till both the 
leasóon are dead - 

To'a suit for a declaration: that an entry in 
the Survey Hen of Rights of a village is ir- 


persons, recorded as in poesesai ot the -village 
sia os dam ag title ‘adverse to the plamntiff, , are 


pean p een .J —Where the iermB-of ‘4 
fisable Ao angen Taaa a 

es loa to 
another inference. Pat Gor "Osma 2. re 
BINOE G 204 


7 





succession will not ii aa , but 


i GENERAL INDEX. 


the e 
the granton, 60 80 p 


‘tenant by a person other 


- House ilit b tenants n abadi-—Tenant's , 
right to transfer, Wonge Burdon: of proof. 
. See OusTton 810 





Lend? “given “for Sal yatin ead eet- 
tlmg ‘tenants—Leases, whether: 1 aiyat—Raryat, 
test of. See BENGAL Tasaxor Act, Bag.- m 


Abr, 3 : 
“Notice for enhancement of house rent— 

Option to vacate on non-acceptance of proposal 

—Tenant continuing AR oceupatton—Implred 


agreement, 

. A landlord served e the e tenant with a notice 
that he would charge ‘a, artain amount of 
enhanced rent froin a given date, The tenant 
was allowed fhe option ad “vacate the house in 
case he did not accept the pro 
of fant The tenant continu 
the house ' - 

Held, that the tenant's pinda in ngt weatin, 
the houge amounted to an implied acceptance 
the proposal and consequently he was Table to 
pay ‘the enhanced rent O, BUROE v. HAMM AD 
frau Unam Kran, 10:0 &4.L R 819, 11 O. L. 
Jj 561 > .885 

Occupancy rights, acquisition of, by me 
. pretor—Proprietary rights; n of; by 
occupancy. tenant —H ffect of unittons* 
The um mi a e. pro roprietor, occupancy 

nghts or the acquis: y an occupancy. tenant 

of proprietary ee monnta to the same -thing, 

28 in either. case, the occupancy end eee 

Felis after the transfer, cumbined in the 

person. A co-aharer who gk the 
holdmg / ‘of gn -abaplute secupaney tenant be- 


D 





m occupation ot 





enhancement : 


ting, ` names and gets 


absolute occupancy tensyt, according to 
, of the tenancy... ae 


] statutory rate, whether recover- 
~ able— Agra Tenancy Act (II. of 1901), ss. 10, 
Origagee entered’ as lessor 


i er, JO" 


"n ] 1 $ 
. 
4 . e 


nd. 
Léndiord and tetiaht-contd kx PPS 
comes, himBelf an ` abäolute` éco; tenant, 
That 18 to say, when the rights ofa r and 


an ocoupanoy,or absolute’ Rx rang Ae È 
ın he same person,, he is, an -occu a 
6 ng 


the ‘sole proprietor of the*pat: of. the 
tei eo the' occu cy ténancy lend' if , 
situated. V Tamanan 20 N. L. R. 102 


126 
4 Occupa tengnt - Sd 
ja Y ar wood Cut 





sown tree —hight 


ontract 
n tenant is entitled to the’ fruita 
len wood ofa self-sown tree unless 
some custom or contract.: to , contiary is 
proved A Biawi w- BEAGWAN Dis, .. 388. 
Possession of tenant, whether possession 
- of landlord. See ADYERSK POSSESSION -` 7 861 


Rent collected wrongful 
Liability of Cir chy of i 


ere’ rent 18 wron 
SP as tis ae landlord, the ` 


latter can recover the same from ‘the' former in 
an action on tort, but the tenant is not thereby 


or wine 








x 


habılıty to the landlord - - 


under the contract: R Ma Ma 


Ma Guk 
Tus, 3 Bur J 5 (ee) A. IR one 


Suit for arrears of” fent—Defendaie mo 
lease 





lease—Wrigen nd 
kabuliyat—Compensation 


$6 — Mutation. — M. on 


mortgagor's appleanon E Prerumphon — U P. 
Land 


Act (III of 1901), 8 4h 
Where there is an oral lease and a registered 
kabulsyat and rent has been paid and received for 
several years, the lessee is lable, even if the 
kabulwat does not constitute a' valid “tenancy, to 
pay compensation for the use: and occupation of e 
the land, and the measure of hat compensation * . 
ia the amount agreed to be paid under the leage. 
It}a mortgagor of land" apphes for mutation of 
himself entered a8 lessee and the 
mortagee as lessor, the latter 16- entitled to iely 
on the presumption laid ‘down in section 44.of 
the U. Land Revenue Act, that the relation of, 
landlord and tenant exists between the parties 
~ I£ the:rent' agreed on between the parties for. 


land, in respect of which an vede Beja a 


hae arisen, 18 lees than the 


. down in:secton 10 of the Tenancy. Ad Act, the rent 


18 claimable even though formal proceedings under 
section 86 of” the Land Revenus * Aot; have not 
been taken A Nann Fax Sinan v Harr Baran 
. 296 
á yet for ejectment based on kirayangaa— 
mee Onone year's rent 9 
> ttle; vg " 





4 
re 


e 


Dag e 


sáu . . . ¢ A 
` "i o0. , É - Y 
. e S as 
ome E INDIAN ‘ABR. EUN [8 
o M art. NG 
da , Landlora ahd | tenant—conoid.. Le al: practitloner—profesflenal prety) RA 
.^ : etos haracter tensiaitd- High d 
a p ^u a Pu a kerayanana, b Conte a duy. to p another chanes after»? 
: ~, contaming - a’ condition for ejectment, and fled * years . 
^ '*'. oen Ooürt-fee on only one B rent, without any , & “Practitioner, - whose certificate is 
gt prayer fora declaration of title, the ‘Oourt shduld cancelled for a serious offene in the courae ‘af 
^ : PA go into the queshen of ‘title and should his’ professional duties, ‘the gravity of^ 
. g sly whether the relation of landlord his offence, makes up his mind for ‘the poe to 
zs and tenant existe between the parties. A Brora live a straightforward and honestelife and the 


M ur! v BANWARI -~ 350 


ARUM d Suit for rent—Question -of title, whether 
p - Gah be deermined— Transaction in - es of 
te title—Defendant, whether can im . 
, of defenoe— Separate. guit, whet ber, 
Ses Rant $ 


y Uu. ‘Tenancy’ for fixed -period Holding over 

a ~ Adverse possession. 

» Where a tenancy is for & ‘xed’ period and the 
tenant holds “pyar for 12 years after terminati 
E ‘of the tenancy (no new tenancy te! 

= landlords remedy'to recover "p on 18 barred 

' J^ Band the. tenant becomes absolute and complete 

V Owner of the property. N Token v; GANPAT 











ree, 3 . ^ 1034 i 
gi ^ Tenancy in Garan —Buit for khas 
. 3 possession, | whether competent Declaration of 

M apo" ES nile, 


A landlord has no cause of action , to sue for 


E * " “through the tenants by receipt of ren 
Where a man, whether the owner or iiki, 
d agir momen rper the mper mari 
.9 7.  "Sswnttleg the tenant to the exclumve use of the 
4 Sand ge fho- bones an ey Da the men 
A * cfeating the tenancy -cannot'haye any right to 
de ~ actual possession, unless he has” by the lease or 
od with his tenant reserved to himself 
t to re-enter and take possession O` 


DINT Das? v BuRENDRARALA Dasr 


. ' STRUCTION OP aber i : 949 
Lessor Toperty leased— 

Rights and ieee of Ye proper ermina&tion 

of lease—-Lesses, whether can dispute title of 

-'* transferee See “Daanerew or PRoPERTY “Aor, B 
- 108 : $ 616 


Potta holder, whether leare-holder—Paneh 

Pu Mahal Noa, status of 

“ The mere fact: that à document ot^ ttl held by 
certain.persons 18 that the 
executed a kabulayat n tee oe i8 not rid 

clümve of the question of whether they were 

mere lease-holders, «e, ers of revenue, or 








-ware true roprietors paying: a jamabundi to tho 
‘overlord e term," might quite appro-- 
priataly, be used for the instrum trument fixing | such - 


jamabunds 
E The Naire- in Panch’ Mahale do not , poasesa 
-  @e rights ‘of hereditary proprietorship P Ò Niyar 
Vass ANGJI EE YA nan v. “SECRETARY, oF Brava 


"s golgan, (1924) 7A, TOR P 0) 216° (1924) M 
2 94; 47 M 1, J. 514, 3) Bom L R. 1143; 22 ` 
-X 951, peas 48B 613 . 779 


EXE 
created) the . 


22° 
Lease— Amaldars lease— Registration See Oon-' 


E pace gan since the cancellation | 
of certaficate, 7 years back, he has honestly: ^ 
endeavoured to reinstate his character, 16 eee af 
ve 


manifest duty of the High; - Court. to 

, another chanæ by cancelling ‘the order debarring, 
him from further.practice-' Pat Maraura PRARAD ~ 
SINGH v Exemaon, $Or L J.1274- " 282 
Le 


al Practitioners Act (XVIII of 1879), 8. 
1:3— Legal. Practitronsr— Professional mrsconduet 

—Leawmng chent undefended—Pleaderg, dutws'of 

in pureuanes, of a resolution of the^Bar ' `... 

Association ‘to boycott a | Magistrate's -Oourt; g 4 
Pleader throws out his, chent's brief and leaves '. 
lum,in, the lurch” without first obtaining hia . 
consent, he 1s guilty of professional musconduct, 
and an arrangement made, with his olent gub- 
sequent to his failure to appear would not "absolve 
him from the hability. < 

Pleaders have duties and obligations ‘to. their 


uties to co-operate 
with the on in ae orderly-and pure pei EN 
tion of jus! R A PLriDpHR the matter o 
2, R. 205, (324) A. Lik. (R) "30,3 25 Or LJ 134 x 
* 717712 
Letters. Patent, Cal) 1865 ola 41—Leave to 
a to His Majesty — Judgment, 
er nien peel by Mun OMNE. . 
'ermnal. appeal —Lamstatyon A Ux of 1908) 
Seh. I, Art. 181 i 
Ths H Court has no ERS to grant | leave to 
ap Majesty in Council fram ite judgment, 
er m sentence pronounced’ m a , 
appeal, nor is a person aggneved by such: judg- 
ment, order'or sentence entitled to invite the Eh 
Oourt to give.hun leaye-to appeal to His Majesty 
in either under Muss 41 of the Létters 
Patent or under any-other provision of the law. 
Quere—Whether the period applicable to an 
application for wave to appeal to Majesty qn 
Oounod from the judgment, order, or sent 
Porat jive pem ndar Art li ermunal abpeal 
là pama under Art 181, Sch I Limi- 
tation. eu BinumGucRsr v Expznor, 33 C Lj 
J-400; (192i) A I R (0) 338, 25 Cr L & 1371 
763 


„ties and for recovery of balance from, 
. of m r—Execution of part of. 
umitaton, See Onw Pabenpuaa Oops," , 

B. 827 


x Limitation Act (IX of 1908) 9. Shapes filed 
^ beyond neto , clerk— 

- Sufficwnt peius: a o. d i 
“A mistake of the clerk of the Counsel engaged- 


Umitation—Mortadie. decree feria of proper- | 


'^ Where an appeal is filed in the wro 


e 46 4 ois 





— a 5—Ap 
fide mutake—Presumption-: Extennon of trme. ` 
Court and - 
prosecuted there without objector on "part of 
the Court or any of the parties, the mistake must 
be taken to be a bona fide one, until the contrary 
is shown, and the ap t must be given the 
benefit of section 5 of the Limitation Act A Onon- 
Sınan v Dawrar Sixan, (1924) As I R (A) 573. 
&915 Ea -," 5. 594 
/s. 5—Appeal —Incomplete judgment fied . 
—Hotengvon.of time | tos "n as 


' The appellant fled with the 





appeal a copy only 


of the judgment under ap but did not 
file acópy of the order referred tọ therein as 
' forming part thereof until he“ was, called upon to 


do #0 by the office which was after the expiry’ of 
the period of hmitation =, a% - - 

eld, D that the appellant ought to have filed 
a copy of the previous order along with the appeal 
and the judgment as filed was incomplete ; 

(2) that under the- circumstances of the, case, 
time could be extended under.‘section 5 of the 
Limitation Act, L Kran MosaxMap Kaan v Nua 
Janan „Braas, 9,L. L. J, 840, (1024) A IR mn 

: t - 9 


i 





. 8. 6, npplicability of. See Hinpu Law 
— JOINT FAMILY 2" o ' || 807 
a; 7- Civil. Procedure , Code (Act V of 
1908, O XXXII, r. 6—Decree obtatned. by 
.Hindu father and minor sons—Disharge by 
gn An dd application—Limuation , 
, Where a Hindu father and -ha minor sons 
(dung through their father as their next friend 
and guardian) obtain a decree, section 7 "of the 
Limitation Act apples ‘to an application for 
execution of the dearee, inasumch as, the father 
cannot. giye a discharge without the leave of the 
E r.6 of the Oivil Pro 
cedure Code 'M LAKSHMANAN Camry v SURBIAR 
Onerry, 20 L W.312, 47 M.L.J 388, pep M. 
W.N.H$ | e * 85 
—— —— 8 14—Plaint'onginally presented within 
time—RMurn for presentation to proper Court— 
Suit time-barred--Amendmett af ploint showing 
e exemption from’ limitation, whether necessary. 
See Crvi Procepurs Oops, © VII, z. 866, 
à. 15—Ezecution. of decres—Retution for 
ensalvency by rudgment-debtor— Bxelusion of time 
spent in insolvency inge . = Wa 
~The mere presentation ef an 1nsolvegcy applica- 
tion rby,the judgment-debtor doss not prevent 
execution of the decree. hoe ees em 
* In ardar to bring section 15 of. tha Limitation 
Act into operation it 18 necessary, that execution 
i yed ‘by an injunction or order 


shall have sta | 
A pix Buanoaay v Bois Lan, (18241) ALR (A) 
7 MIL 











. 8 19—Acknowledgm:nt-—Construction 


The question whether a statement bra debtor 
18. an acknowled entofdebt within. meanmg 


of section 19 of the.Limitetlon Act 15:9ne that 





, Lat 9 Basen 


4 id i 5 „et. 
i Tre es T ex degno wf e. ui 
“Vol, 88] GENERALINDEX.7 .. C I3. 
timitation Act—eontà| — 7 25 5 ^: s 2 Limitation Aot—contd. -. P 
. andis not sufficient fut'exteüsion of time under, has koko soni idere och: ake tin ind. hfring- 
section 5 of the Limitation Act, O GANESH: DAT v. to the pen Jen Na E hevig 
Hms BIHARI ; pde 484 4 A statement by a debtor was as follows — , 
E: peal filedin wrong Court—Bona ‘The debt due to thb creditor, K B waa a mort- 


edebt Itmpened intoa decree He gave me 
fetter’ that he ‘would’ proceed RERUM the Sor 
gaged properties only and wo d not preceed 
against my.person"" At theend were these words, 
‘these debts were due by-me along-with others 
but they were paid byme alone- I, th owe 
no debts to any of my oreditor" e «©: < 7 
: Held, that the statement onlymeant there was 
no claim against the person. the deponent but 
there was aclear admiasion of the existence of a 
debt. which amounted to an, acknowledgment 


within the meaning of section 19, Limitation’ At, 


M" TALLAPRAGADA DATYANARATANA Murrey v Manu 
Raurmgappy, 20L W 502; (19034) M- AW, N. 877- 
(1024) A I E (M) 856 D. 9 4 98337 
8. 19—Mortgage-debt—Acknow t 
by female heir ard pat, whethar * 
` An acknowledgment ,of à Softeaqe debt “by a 
limited female heir does not extend tation as’ 
agamst _the reversionary owner, much lees e does 
a,renewal mortgago by a trespasser extend: Jt, 
N Laxur v VANKATRAO |, eee | 
778,20, Soh. |, Art 182-—Pa out, * 
- of Court towards decree—Step-rn-ard of execution. ^ 
, Payment not certified, effect of 7p c! z 
‘A payment out of Court towards'a debres does 
not give a fresh 6 to limitation under Art 182 








Where' the d l kad e ap í i 
ere’ the decree-holder when applying 
execution wishes to iely-upon: BEIM ls 
Limitation Act, the fact'he has not Certified the 
payment until making his application ia by “tself 
no obstacle, M, NARAYANAN Narg v. RAMAN. 20 
L W 190, 19220 M W N 674 |: 2743 
s. 23, Sch. |, Arts.: 36, 37, 39— Tank . 
, losed--Crops damaged—Sutt, for A ee 
Continued obstruction—Limitatron, operation of” 
A suit “for compensation for injury caused to 
crops, by the closing of the main sluice of a tank is 
governed by Art 39and not Ait 36 ofthe Limi- 
tation Act, and if it 18 alleged, by the plamtiff that 
the obstruction ,cdused continued and he was pre- 
vented hom removing 15 by threats ‘of’ violence” 
ıt 18 & continumg , wrong and under Art 37 rea 
with section 23 of the: i Act, the suit 
would ee Brand 1r prougit within three 
years 6 y'to which: the wrong 
zod; N Sona PaTIL v LAYMAN cee 
8. 25—Com n of ttme—' Month, ^ 
meaning of —Princtple apphcable, < me Á 
Tf the atarting point 1s to be calculated, as so 








"many months or so "many PENA ‘from a’ particular . 


date, that point must be ulated according to 
tha Giexb-ian calendar On the other hapd, if 
the stating pomt "18. otharwwe fixed by tho” 
stipulation ,ites!f, the Court cannot apply sec- 
toa 25 of the Limitation: Act Really it 1P% 
matter«of interpretation 1n ` cy casa d 

HMAD, 22 A, L.-J. 002; I0 Gr& A L.” 
R.1303 mL "e. 330 
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A Rosman ,~ 
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pa oc . INDIAN OASES. "Bomb 
Te .Limitation Aot—contd vo" —— umitation Act—concld aS poe 





i * sche |, Art TfA--Auoton-purchaser— the starting point of th peñod of limitation is the » - 
+ +Delivery. of possesslon—Obstructioi—Suit for, dade of sale and not the date- to which the pay- 
y recovéry of possession—Limitation, See Orvıu mentof the purchase-money is postponed r 
Proorpurz Oone, O XXI, n 95. 865. A lien for unpaid purchese-mgney is'a statu- 
—— Art. 14, application of—Sut to tory charge and es cannot éxtend the “time | 
' Qolleotor — Limitation Ses  Bowmay  &lven by law for the enforcement of such a 
"E Erixon JURISDICTION Act, 8 4 (a) ^ B77 charge by aimply putting off the datgof pay- 


——~— Arta. 36,37, 39—Tank closed— It is however open to them to create a charge ` 
Crops Yamaged—Suit tor compensation—Oon- by a proper document and fix a period for the’ 
tinued obstrugon—Lamitation, operation of. See. payment ofthe amount due M AUTHINARAYAKA 

-lentiTATION ACT, 8 23 482 ‘lyre v KRISANARWAMY Tyne, 20 L. W. 484, (1924 

——____-— Art. 47—Proceedings under gec- M W N 785, (1924) A IR (M) 85t > 48 

tion 145, Orimmal Piooedure Oode— Civil suit— .- Soh. |, Art. 144—Suit to recover pos- 
» jimitation See OBIMINAL Pro0EDURA Cone, 8 145 session of property on allegation that certain 
691 transfer is Inoperative—Limitation See Lrwrra- 





Arts. 64, 65, 115, applicability TION Act, Sc. L ART 91. .  . -533 
of—Acoount inderms of gravn—Swit to recover ——— — — — — Art; 147. See Mortdaan — - 
value of grain—Limitation i (ENGLISH)—REDEMPTION , 399. 


Aiticle 6f of Schedule Ito the Limitation Act — — ——— Art. 166, scope of—Rent-decres 
can apply only where the money found to be —Sale 1n execution—Ap ab to ht cae sale 
due wa definite sumi entered im the account-books L Bengal Tenancy Act (VITI of 1885) s. 178— 
of theepfaintff ze: 5 Vere mi ke d foley of 

Where a suit 18 based on an account which is Article 168 of I to the Limitation Act is-, 

kept threughout in terms of in, the article quite general in its terms and governs “all applica- 
~ appheable, 1s Ait 65 or Art 115-and not “Art. 84 tions to have an execution sale Bet nmde-i — ^ 
of Behedulo I to the Limitation Act. L Ram» , Am apphcation .under section 178," B 
“GAMAN Ram, (1923) A^ T. R. (L) 465 ^. 91 Tenancy het ag cognizable under section 47, Civil 
- Art..75—Warver * Procedure Code; and 15, therefore, governed by Art. 
It.a oreditor simply sleeps $n his, right and 166 of Bch Ito the Lamutation Act < ; io 
s nothmg for. three years, ıt -cannot “be The policy of the lature 15. that questions 
implied from this,that he had agreed to waive anaing in execution ‘should be bionght before 
his right to recover the hole amount of the bond, the Courts and decided without the least Possible: . 
whigh accrued te him when the default occurred. delay. O Harrapa HALDAR v. '“BARADAPROSAD Roy 
* B Gaxpat BALAJI v, NARAYAN BAWALIRAM, 1829) A. è , ‘ 322 
L R. @).301 UR -203 7 — — Art. 181—Leave to appeal to His 
ees : i ; Majesty m Council-- Judgment, order or Bentenoe 
Arte. 91, 144—Suit to recover ' . passed b High Cowt m erimmal appeal—Limi- 
possession of property on allegation that certa tation. See LETTERS Parent (OAL), cb 41 763 ^ 
transfer is gnoperative—Lemuation. Ag ks —_——— Art 182—Payment out of Oourt -* 
3A sult to recover possession of' immoveable towards decree—Step-in-aid of execution—Pay- 
property on the allegation that a deed of. transfers ment not certified, effect of Ses LrwrririOk 














executed 1m favour of the delendant waa. in TA Ades 20  . " ) 343 
tive and a'mere transaction is gov: y ' - 
Art 144 and not by Art 8l of Bohedale I to thy Art. 182 (8)—Payment.of process 
Limitation Act. B Suncawa v Huauancowna, 25 , Ses for arrest warrant'without, applvogtvon there- 


; 48 B. 166, (1994) A 1. R, gr. Step-im-aidof execution ^ , 5 707. 
Ben. IR qc a ) ; gb (on EDEN c NAN 6 s 
] ; : warrant of arrest in execution af a decree without 
—— Art 115, applicability of— ‘a formal *a plication, ‘oral or written, for the 
. Account in terms of grain--Suitto recover value issus of Warrant 18 not,a step-m-aid- of exe- 
‘of gram—Limitation, See LIMITATION Act, Som. I, cution so as seve limitation ` M ÅRUNACHALAM 
“ART 64 À = 91 Ongrriar v TOHMANAN OHETTUR 47 M. L J 
M Anto 182. See Monroacr — 557; 20 L P 1» 0929 M. W N. eo, 0824) i 
(ENGLISH)— RRDRMPTION 4 399 LR OM) » 49 


Art. 132—Prior and pume mort- Ower Burma’ Land and Revenue Act 








gageee—Hadh suing without other— Puse Cl'Of1876), Rutes under, rr. 51, 69—Poeres- NS 
. Mortgages's mghts—Redemption— Limaitation— Tu HÀ rin land an t ti 2 sanction — 
Blaming point Ses Mortaaar 864 Tress plant ed bn T reveme and ejectmeni — 
f D 5 would-be grantee—Grant 
Art. 132 — Unpaid, purchase- Would-be grantee ordered to an 





#money, sutt for—Date of payment postponed Failure to remove trees—Occu 10n—(razy 
Lumitatfon, operation of i - BS ng 


*- A clafa for unpaid money ia governed A person who i posseesion* a 
by Art. 1$%of Schedule I to tho Limitation’ Act and Sing ere: land and “bring We 
y ; mings | into -culti vation. 


` Lower Burma 


i ^. 4 . F A ' D 
Vol. s). 


ue Burma Land and Revenue Act—condld. , 


is liable under r, 51, of the Ryles made under the ` 
Land and’ Revenue Act, to. Y. 
revenue and is also Hable tó ejectment, but 
cannot be ordered by the Revenue Authorities io 
remove the trees pjanted by him on the land and 
o mere* fact that such trees remain on the land 
it ig constituted a grazing ground and he 
ig ejected therefrom:does not constitute occupa- 
tion;of the .graxing ground by him and, the1efore,. 
hes not punishable under r 69 of the said Rules 
R Mauna Pg v Purr O on L J 73, E 
A L R. (R). 289, 25 Or. J. 1264 


Madras Clty Tenants’ Protectich Act (lit of 


1922);88. 2 (3), 9—Tristee—Landlord—Idol—- 
€ Statutes. S 


onstruction o 

Section 9 of the Madras Oity Tenante' Protection. 
Ao applies: to landlords who hold thel: lands as. 
trustees of a religious institution, - 

Per Coutte-Trotter, C J —It 18 wrong: to seck to, 
control’ a Statute, which 18 obviously intended’ to 
overrule the o law, W, by general considerations 
imported from the wor what 18 called 
the Common Law of lodi. 

Per Ramesam, J.—An idol af a temple can -be' a 
Jandlord within th» definition ‘of the term "land- 
lord" ın section 2,.sub-section (3), Madras City 
Tenants' Protecton- ‘Act 
Narsa Gramant, 20 L Ww. 165; a7 ML J 211; 
ai M 761° - n 


8.. 9— Tenant against home decree 
been passed but not executed, whether. vide 
.to apply for sale 
^ A tenant agunst whom a decree has been passed 

but not executad is à “tenant against whom a suit” 

in ejectment ` has been instituted”, within 
meaning of section’? of the Madras City Tenants’ 





. Protection Act and he.1s, therefore, entitled to 


ap ly for sale, under the- section 'M Doux Sind 
brAuL 47 M L. J 350,90 L W 444, (1924) M. 
W N. 687, 47 M -813 454. 


Madras Estates Land Aot (I of 1908), 88, . 3° 
(5), 6, 8—Kudivaramdar, 
ram rag 
holder," mean of —Suyt for posetanon— Juru 
diction of Ciml ‘outs. HE 
‘When; a kudwaramdar gets by transfer. ‘or; 


Sue thee melwaram interest in the land, -he 


oes not lose his kudivaram, intewsst thereby, and 

arsons who were in occupation of the lands 

ig ken under him -as Pearman, go not, 

eee "raiyats" and do not udwaram nghta. 

aitomatically transferred to -by the transfer 
of malwaram rights tohim ' 

Buch a kudwaramdar:18 not-a "tlend- Eldan 
w.thin the meaning of section 3 (5), Madras Estates 
Land Act, and a suit by him 3n. ejectment against 
the tenanta in possession can be, tied bya Civil - 


Oourt ` 
Section 8 of the Madras Estntcs Land Act must be. 
read subject to the Explanation t)s2ctlon 6 of the 
i i M GANJAM MANIRKTAMNA.V  PasaLA MALLAYYA, 
47M L. oer (1924) AL wW N 


387, 
To aben AIR ary? 929 





8. 6—Yearly Cees payment 
uA a whether can convert Meme into 


GEREBAT. INDEX: - 


nton o. Wa- 
by—Kudivaram. ante. 17 losti—"Land- . ~ 


SESS = - 
- x "E ee 


Madras. Estates. Land Aot- ooneld. E 


oceupaney ia—Kamatem land Rights of ec- 

, cupancy, whether can be red 

' Tenants paying waram under a. yearly tenancy 
cannot ponyo themselves into pormaneat occu- 
patcy ryots a mere assertion t they hol 
s land under sunka tek i] 3 g 

No rights of oœupancy. can be acquired in 
kamatam land by virtue ee a Madfas 
Estates.Land Act 

s —Whether a tenant ‘can acquise By 


adveige possession ‘a title to permanent occupancy, 
night by den; the landlord's titl@and by no 
paying reni to M Patani NAYAKKAN v “Pare 
VATI AM ` 597 , 





s. 125—Rent sale of holdiag— Encum- 
` brances, whether o 1we— Decree on mortgages 
. ;ORSRPARAM. i ng--Subsequent rent sale— 

"landlord Occupancy rights not 
deerme legal page rief m d of, 
decree—Morigagee; 
ig section 195 of the Madras Estates Lande 

, Aot, . under ers for arreais of rent, the pur- ' 

chaser takea subject’to any ; encumbgance orgags 

before the passing of the Act -- | S 

-Where under a mortgage of occupancy nights, * 


M DonAIvELU MUDALIAR v." created before thé Madras Estates Land-Adt, the, . 
and subsequently the - 


Imo; > obtains a decree, 
lan the holding to sale under a rept- 
~ dear, bu oes not put an- end to the.oqéu- 
Ta? ratings rights -of' the defaulter by any real and 
egal -wuBder his rent and the: 
aa a, pgn. is still m the ‘holding and: | 
possession ` of the’ defaulter- when tho” mortga 
executes hia decree and obtains- Posten hin 
“nights under the Court sale cannot interfered 
with ,by tho landlord's rights.under rent- sale 
M D Praraga Dossan ‘Wage, (1994 
MWN . 670, (1924) A.L R (M.) 918 - ; 721 P 


Madras Hereditary Village, Offices Act LON ot 
domi 88. 13, 21—Juridiction of Civil Court— 
Suit by alienes from office holder, whethe barred, 


Section 31 of the Madras Hereditary Village 
Offices Act, must be read with section 13 of the Act. 
Ti Jurisdiction of the Orvil Court is. taken 

only m those cases in which it 1s conferred 
Revenue Court by section 13. ! d 

OF A leasso irom the hol er of enfranchised service e 
mam landsus a mere alienes 8ndis-not debarred , 
‘by section 21 of the Madras Hereditary V 
Offieéa Aot fiom mamtaming a suit in 
“ordinary Oil, Gone M Bamana aya” REDDI * 

APPA ASARI, .20 L, W. 451; (1994) W. M. N 833, 
(ibe) A TR (M) 807 DU gag 


‘madras Hindu, Transfers and Bequests 
te} o 8. scope’ of—. gak agin 
3 ect—Will—Bequest m fu. of enbora Es 
daughier—Birth and ot am 
n, effect of Construction v, of bt” Beguen 
whether vauls4—'" Disposition," meaning of. 3 
A testatoi who ' died in. 1877 by wil executed, 
in Enghsh:a few months before. death gavo” 
certain pre to ha wife and-daughter 
nghta of Maec to each other 2304 


* 5 " " 
4 . H ' 
us [4 


„111167 E | INDIAN CASES. p 


ur La ie. 


EU Transfers and Bêauesti Act 
a e ° ve 


^ bdrther jrovided thai * if his daughter aid not 
< pegot male issue, in her hfetime, the property 
fre oe wife and - -daughter was ‘after.. thir 

to go to hia brother and lis male heirs 

‘male was. bom to tife daughtar, it was to 
Be did d given to them A son 
| Tahoe dn the daughter in Ser ded eier 
` r A day, ow in 1903 an 
Hyang for i d in 1918 In asuit for posseasion 
by tho sons the testator's brother against the 
sén-an-law of ths testator who ee the property 
= d helr of his deceased chil 


1 


d 5 Wet din wag no icy of d 7 remainder 
| K = 
di 


not' indicate that the aana ear were 

- - intended to sutoeed as on an mtestaoy after the 
dgughter'g death ; 

5 A that the daughter's sons were intended to 

he as ah | under the Will and ko take a con- 

der, which would be converted into 

der, after the birth of the daughter's 

Fi gon, subject tots diminution as the number 

of daughter's Bang -was augmented , by further 


(8) that no child’ having’ been born to the 
apis during the testator's lifetime, the dis- 
on in’ favour of the daughter's Bon was, 


kawanan void, and there being, no -vesting of any- 


eatate in or after 1914 to be validated, the Madras 


E e Hindu Transfers and Bequesta Act was eM. 


cable and the dispomtign was not validated the 


Per Ramesam, J.—The Madras Hmdu Transfers 


and uests Actis not declaratory in the sense 
Men in eA EU ae always was Stall it 


E 1s certainly intended to be retrospective : 


. The words “come 2nto,, o &on^in section 2 
clause (3) of the Madras Hindu -Tranafers' and 
“Bequests ‘Act are intended to include all cases 

< of vesting after the Act, though the testator died 
' before the Act. 

The Madras Hindu Transfers and Bequests Act 
applies to all Wills made after it and to all Wills 
made before it, when the testators idio after it. 
* "When the teatator Seren HEAR El 

a): If the vesting 1B a, etan egates 
“ie ap ‘to the termination of the _preceding estate 
the Apt applies, 

6 vesting 18 a the Act the Act will 
apply even though the tee died before the 

termination of the preceding estate, 

^(e) Lt the vesting is before the Act, still the 
. Act will .apply if the devisee survives until 
7 after termination of the preceding estate 

(d) If the vest: us before tke Act, and the 
* devises lyes until r the Act; but may not iu 
does not live until the termmation ef the 
er the Act will apply to him an he 

transmit the vested estate to his heirs: 

(e), But when the vesting was before the Act and 

ecd devisee .does not live upto the termination of 
the préceding g estate a even upto beyond tie 
‘datecef the g of the Act so as to give an 
~ opponkwnity Ér the the Act to operate upon his con- 


pote Hindu Transfers and PEHHEIM: ait 


ngent and void estate and, convert ài to 4 vested ` 

ih lade ed cie ds does not a apply . 

All that the Act does is, that it validatda certain. 
dispositions which, but for 1t,-would be v void But 
one has to stop its application when the“applica; 
tion sought 15 not mere validation of a dis- 
position but involves the transmiseior by inherit- 
ance of the interest which never existed upto the | 
time of the succession 

Per Jackson, J.—V/Dispoeiion" is a word of 
most general import and includes eee penn: 


Mrs in notbing im the language of the Madras- ~ 


Hindu Transfers and- Bequests Act to ar it such 


^ comprehensive character as to make it applicable 


taevery disposition ina Will executed re ab, 
M Srvarama AIAR v. GOPALAKRISHNA Osrrruz, 47 
M L J 337 1044 
Madras Land Enoroaohment Act. qu of. 
1905), 88. 6, 14—N ote to quit—Possession not 
` disturbed — Lymitatvon, when commences—"'Deem- 
tng themselves aggrieved by proceedings", what 
amounts to Y 
A n “who has had notice of eviction from.’ 
the vernment under section 6,of the Madras 
Land Encroachment Act but, continues to 


-romain in undisturbed possession cannot be, 


held to have been evicted so as to render the 
period of limitation under section 14 of the Act ' 
applicable toa smut by him against the Govern- 
ment, Where there are a series'of proceedings 
against the person. under the Act, Deng mere 
notices without any further attack ' (Oh 


title and enjoyment, it 18 open to him to choose 


the last of such p and “deem himself, 
aggrieved” by that and not by the earlier pro- 
696dIDngB. * u 
The mere fact . that such a pason aplld. t applied p 
review an earlier notica to quit does not necessar.l: 
show that he deamed himself aggrieved by the 
notice when he does not allege-it in his plamt as 
his causas af- action Min cw ar v SO 
RETARY OF BTATE Mn qa 705, (1084) a ) 1 
L. J. 379, (1924), 7 4) A Fi 
Bis. [7 


Madras Local Board£'Aot4V of 1884), 8.73-—" 
Licenses to tap trees under Inamdar Y. “tenant” — 
Iaabiwy to pay land-cess 
A Lesnsee unger the holder of hi nam in a 

zemindari for a period of years of the nght,uf 

tap.trege in the „tnam lands 19 not a "tenant" 
within the meaning of section 73 0f the Madras ` 

Local Bards Act so ,as to render him liable to He 

licensor for the land-cess payable by the 


under ths Aot M OHINTAKAYALA KAM sa s 


v. ATHITP MULUH, 29 L W 453, 4 ru L. J- 
383, (1924) MW: N. 769, (L924) ALR WA Sig 


Malntenanos deeds, ‘construction of—Qift oat 
‘ “absolute rights." ‘See REGISTRATION Aor, s. 49 
67 


—— —, meaning of.— —"Edueatlonal ensoe," whe- 
thsr come within ."naimtenanoe" din ORIMINAL 
ProospuRz Cons, s. 488 i 257 

order for, form of—Magıstrate, whether 

can “alreot. separate residence for wife. See 

ORIMINAL PROORDUXA Corps, 8. 488 279 
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- 


` 


Yol, 82) 
M alptenance—oonald. 


“4 





; widow's 
' Bee HINDU 





t et oi 


son jomt dey 
AW— WIDOW 


P s 
Malabar tarwad— Maintenance BEC. 
ibued— 


Encumbrance 
vn—Tarwad, whether 
rantee's i 
tarwad is given 
'tarwad pro for his life with an' express 
B rohibition against encumbering it, and he encum- 
rs it, after his death, the farwad is not hable 


- for the encumbrance M Turm Ku v Neways 


Varura, (1924) M.W. N 526 183 
Malicious prosecution—Fales . cha: before 
Police—Setting ‘law wn motion—Lrability, test 


of—Conduct of complainant before and after- 
—Damages, measure of. 


If a complamant dose not go beyond giving 
what he believes to be correct information to the 
Police, and the Police without further interference 
on his part, except ‘giving such’ honest assist- 
ance as they may requue, -think At to prosécute, 
it is amproper tomake him responsible m damages 
for h the lure of the prosecution Ads 
the other hand ^if the 
to s kae an of the icri al. une if he 
misleads the Polce- by brm mgng suborned ` 
witnesses to support, 14, and 
the Police to assist: him 
cent man, for tral 
is.improper to allow him to:-escape liability 
because the prosecution has not technically been 
conducted by him 
The mere setting of the law in motion 14 Dot the 
criterion in deciding who the ypiosecutor ıs The 
conduct of the complamant before and after making 
the charge must also be taken into consideration. 
The foundation of an action for malicious pioeecu- 
tion 15 malice, and d ae be shown. at any 
Wae in the ‘course Smits the in an ; 
prosecution, , at RE no 
SAN as ‘ha nas eee at the, 
end of a Judge. or "Koga or or af 
vng bean commenc- 


~i 


H kaa ha has Er ed 
any of (n 1t to pass, 
it the p r, having, oleae positive know-'. 


of thé” mnooehoé of the aceused,, 
Lantmo in the [De ens with the intention 
per nefas a convictien ot the secum, 
o kawak ot of all legitimate Gs un gg | 
&ooused'.person for or, her, 
dete. sni and er establishing hus ‘or he» innocence 


ear VM, edel qus justifiable as 
thoes pena Sere thet ed and necesshry: con- 


c 'of the falsa DARREN CUR 


E Mandan whe 

pct for' 

ther gummary—Legislatirs € cous: 

of— President, powers ot—W. 
aident to exerciss 

RELIEF 

. 1:874. 


- GENERAL, iom. de d 


pright to. - Be HINDU S3 e 


E Ed JL 6. s 
dae 2 o£. 


Màrumakkath ya trii al 
“bar tavazhi „property, investment o 
am parinership with stranger—Ii ngundual tava 
membera, tf of pwoperty , 

' karnavan—Alienatron—Rrght of Junior members 
to follow property— —Dissolution of partnerahip— . 
E ridi member's right to se for accounts - 

ere the 'propaty of 

invested in partnership" trade “with- a stranger, 

‘the karnavan of the tavarhs 1s tho trading partner 

ie a aed the interests of the joint family. 

a cago, each member of the tavazhı does 

a “himself become a partner and would hafe no . 

t to errs with the management of the 
af the partnership , so long as'it isa jointe 

concern. 4 


| But the karnavan has no right without the 
consent of the adult members to suirender pm 
interests of the tavasht without any consid 
as such an act amounts to'an alienation o 
tavashi; property; and as he is in & fidu 
position, the junior members th thereof -are ua “° 
to follow the tavazhi property into the..handa. at. 
those in whose favour it has been alienated.” ` 
Where poi seine he ‘of the tavachi- with the * 
"stranger has. diesolved ‘by the “death of the 
latter, a suit'by the- a oe fore 
account: of the and of ins. 
property wrongly alienated is not a Sa, 
merely because plaintifis were not'mermbers of the 
ership, M, Sal ea IE BooPr © 


COOTHALANTAYIDA PARKUM CES 
W 890; 47M L J “S54, KUNA 
782; (1924) A, LR (M90 . . 

Master and servant—Neglect vf pes 
i d e ME notices, -tiata 
notice it i 


of a skilled servant empló for a” particuler 
E on the: “ground, that, he found, lum -uhft for 
it. 


There is no - diftans. in. phnerplo | "Between a 
for incompetenoy oi fof mêglagenes one 
mue iesu ae Mh wil idet 
mg I uet w. justify” 
a S jambasal O Of .course thêre may * be zri1aó6onduct 
m'a’ servant which will shot } . the ace 
mination ‘of the contract of Service y.óne ' áf the 
pardas i agus tae ll ot dho oer On- 
the other Hand, misconduct erre ecd th the 
fulfi inent o. express or imp. con tions” af” 
dismissal 


Service will eden B "Bimilarly'' even B 
single ` act `o , Rag AgeTice me mayi, im BOMS 

stances, jusi th: Cases’ tho ques: d 
non: vee one ae and. egre. depending, on the 


Bert eli A lakonin ja artizan or iud “ia. 


and TED 


is not necessary for him tò- fs the forme* 
of sung for for the Gancelment of the N 


PANDURANG, T. JarBAMDAS ET aes 


tavashi is. 





-. e.s isnot propefly,a party to the suit, 
ji rendered 


6, f—Death h of 3 fter m A 
S sco of—Death of party a ring à: 
"before aon D against, minor ré 
ve sentatwe—A batement fa af vented —Pro- 

P „ cedure, nies of —B e, fect of. 4 i 

TA decree against a- minor is null and $ 

"avoid, -and 18 ble to ` "be set aside at the mstanoe 

, of the minor’ 


< payment of—Minor, - whether 


can sue Ea . 


Å minon is not precluded from‘ suing on an 
assignment ofa debt in. his favour when the 
Consideration . ae 16 hag been band. tor, apv 
-. the assignor. THAKUR Das v. A RUTIN; A7 i. 
(1924) "A I R. [5 SIL 


PEL Dies against iren ate aig n 


whether, h 
(t Oni PA Code | (Act Ty ot -1008), 


In sucha case the Gourt is not conoshned > with 
ihe. question whether the minor-has'or haa not 
guftered;any prejudice by the decres 
e Per Dalal, J—Order XXII, r.8 of "the Ohnl 
*Procedure Code covers cases where - “the Oourt is 
runa wang of ths death of-a party and proceeds- 

assumptien that the Parties ara aliss It has 
to a decres . Passed “against, a lr 


on 
no 


: Tieren a minor Drengki at Wa record an the 


^ ge minor 1s wholly VPORT 
; reprelented ' ‘by a guardien 
guardian 


Tèpresentatıve of & deceased party 
Where the record of-a guit italt alow 
or that 
den tho a 
under the Piss hee oe 
result is that: the minor 
and a. judg- 
, megt agagnst the’ minor 15 "without 
Jurisdiction and n end To, zn hare he 15 
roperly a to the suit—and as 18 pro- 
E: sty party ame s reprssantad in end i 
m 
erie pu the sto ‘try “and determme 
the causo- 6 18 compl 
~ ànd such daraka nul act be be ousted* on proo 
Court ‘dia not follow’ the approphate’ . 
intment. of the- dian, 
Per Mukerjes, 22 a minor has. 


' uiv Mu represented and- has not been pomum 
- in the litigation, it 18 not open to him to obtain the- 
declaration that 


EIE QE the decree 1s“ not bind- 
on him 
e objective law, namely "the law af procedi 


iv necely a hand-maiden to 


rule of' procedure cannot by“ self bea. ‘ground’ 
~ fora guit. 


< Where there is AN ir is no: 


A décree, however proper it maj bo, passed 

inst a person who 15 | y dead ‘can be 
Een efiect agamst. the estate of the “decsased 
o adan e mars tilln i 
In. principle, theré is nothing ‘to! differentiate, 
*ihe “caeé ot a decree’ 
fim a, decree 


pulley from. tho peur 


B : 
$ inor—. oj debt T of miii 
M r- Aime 0, ip Yavor `o 


* Interest A CHAMPI 


a that 
4 Hos " 


acting— the ' 
Bub-- 


ure, 
justice ‘and where: | 
substantial justice has been' done*a - ‘breach of & 


^ OnRIN v. Ma Divo U, 3,Bur LJ 98, 


dk ming "without 


Minor-cmeld = = - 


having a’ péison -BPP ted ^ a y dk dior ids? 
punted D, 22 A L'Y 
e005, (1024) A I.R (A) 808, 46-A prd "ll 818 


Parties ‘to arbitratiag—A ward, how E 
1 dos, ee ARBITRATION A 


merformanise—A, ment for sale 
. F ambaka property , by guaran- Benefit 
of" minor—Subsequent better terms, ejfect of. 
A decree for speciflo ‘performance’ can' be pesšed 
ım certam eii wein AANE. Ja minor on & 
. contract ented into by guardian 
E Tea performance of a valid” agreement be a 
for sale .of 1mmoveable property; b e 
toa minor ata price, proper andad 
tıme o agreement, cannot 
merely, because su 
prepared’ to off a’better_ price:for the property. 
M Kasrvast OHIDAMPARA SWAMIGAL v. RAMAERIBHNA 
REDDIAR, 20 L .W.559,47 M Li J 683, A 
W N- 878, (1924) A. I R (M) 863 


Mortgage. by, garídftncna] salou for fore- 
closure—Year - ‘of * after ; 








grace exp passmg: 
*of Punjab Alienation, of Land Adi Act—Act, whether: ~ 
See PUNJAB ALIENATION oF, LARD.- 


applicable. 
_ Aor, 9 s 987- 


deoree—Error in description of. Dropar 
—Jurisdıbtion of Court: to rectify error. See 
TRANgrEH oF Proparty Act, s, 89 ' 297. 
Decree, forim of—Mort Bü1t—Pre-* 
. limmnary decree for foreclosure— 
accordance with Jus 


' quént is Com. 
PROCHDURR Oona, 








éthdr ‘valid’ Bes Orv 
IX, n. 13 ui 184, 





of 1908), 4. 47, whether bare sut - - 

here to | gela decree on a prior eee. 
“in a swt brought without pleine oa 
mortgages as a Ba hd 


third - “mortgage, 
brought by him to: pete Bia eae. 


JAYUDAL Aaa: E onu | RAMARAMI DATE, 20 il 
"W. 661 : 8e. 


fL Las Dictas kaag une aa suit by—Seétion 
2287 Boece Relef ‘Act (I of, 1877), ides 
f applies, Sproiro Reig? ‘Aor, s 9. 924 


Fort exture " elause-- A dverse possesion by 
mêrga But foreedemption 
ortgagée’s ‘possession under the clàuse;, "ng 





interest 19 no paid in any year the mortgages ' 


‘shall take over’ the land ag ‘owner": 19 aa” Owner: 
and adverse to” thie mortgagor and itut exceeds 12 ' 
‘years, ıt bars a sut-for redemption, R Me Ban” 


(994 A 

IR (R)9290. om ery 

: -i Mirtgaged land--Gorexnmest waste ad- | 
Joming—Moitgagree, cultivation. by—Land: cap- 
able of separate enjoyment and suse—Waste” 





d^ 


bsequently some body ‘elsé is ^ 


m 


2.7 


` 


not m'' 
lent, efteot' of—Bubse- . 


“Fal E : 
Mortgage-conid. - 


M wheter ® acoretion—Moi 
for" redemption.‘ Seg 
Act, 6°63 ` 


.* 
. 
Eg 


gor, whether can sue 
BANSFER OF PROPERTY : 
787 


"m vehit “ot 





^ of- non-ransfenal e 


on ur Taxanor Aor 


- Prior and, putsne gun kon 
ru other—Putsne mortgagee’s rights—Re- 
_ demptich-—-Limitation—Starting poine lanua: 
" ton. Act (IX of of 1908), Seh I, Art 182 
“When two mortgageos bring suta each sung 
,Mmlkthout making ‘other mortgagee ‘a party; th 
rights of either mortgagee aie no affected by the 
sut brought without making the other party 
Where ono of them purchases the property 
. such ph Bult, zu 
ee 





t of’ mitation.to - redeem or 
soper M BITRAGUNTA APPAYYA v 
renee [ENKATARAMANATYA, 2L W 820° 864 


Prior mortgagee . obtainin foreclosure 
pmi UR mortgagoe's rem. 7 See ERANS- 
` HER or PRoreerr Aor,‘ 4: 77 


Profits; in lieu o la Dalah to" 
sum as —HMortgagee, whether 
account Transfer of, Property ‘Act (IV 
877, 





x2 





Ky 1887), 


e that the mortgagees were to take possession and to 
receive the profits 1n lieu of interest, but they wore 
to pay to the mortgagors an annual sum of Ra 25 
described as malikana.- In a suit for redemption 
af-the mortgage 

Held, (1) that- the fact that a fixed sum was 

stipulated every year instead of a vanable amount 


to be de ‘after calenlating the profit or lose 
' of the foular ' did not eot! the question 
t of the B Labihêy, * 


ertaken 
[a J.- EE A [3 
59 : i 


A 
^ 





—Limilation ct (I. 
188, 142—Transfir o propery (d av of rd 
oes óa (d), 76 Ze C) —Aecoirits 
A tor redemption of an English hort- 
. BABS, Ih which a d te temm is fixed for -re- 
Sees ee 
“the date of redemption, after: t. for 
'eums which the mortgages got 


rs e 


no interest should be eka, sul 
. date when the mortgage“money 
<t The |‘ grant ye the" 
mortgage 18/0 a y idi is ‘usually 
3 ven and the mor 18 “nok boünd to exe cise 
power any more. he 1s bound to | sue m, 
the expiry of. tho due “date, under the, penalty of 
Jus The Sod aie interest 
limitation applléable to, a X 


of the principal and interest, the plàint- . 


of sale m, a 


düinab imix. X m 


ncipal terms of a mortgage-deed were " 


M ane 
5, 0029 A L RA . 


- inglish denn Post di gum interest 


- -out the-obligatiohs mourred by him 


et A 
Wid o 
Min .. | ni, 
for meri rm meer of psa, ot ihs 
‘movea, @ pro y er m 18 "PATH 
under Art 148° of the Tartain rouen 
Mosel ity to, PAY post diem interest, 48 nok there- 

: fo -to twelve years only undor Art 182. 
Transfer of pd Act only codifies 
equity’ and. sedhan 76 (h) 
huch &coountg - 


KEBAYULU' Narapo,: 20 LW 

(M) 736 

— — Bedemption-— Interest on morigage, whether 
Fir on property Mortgages, whether entitled , 


CaarenkLL fy, 
153; (18). A DE 


urchase, does not give ‘him a - 


A "he aka of'& contract tó the dontrary a 
mortgagee 15. entitled, in. a of his 
, account. with his mortgagor, to $reat the interest ' 
' due under ihe mo as a, charge on the 
estate.and to -realise ‘interest due? under the 

» mortgage within 12 3 from the date of, suft' , 
L.Baswant Lar v. Kuan; 6 L L.J. 331 
Se o. e822 


Tan TRIN of partial uy 
redemption—Right to' redeem entire menge 
Safeguarding of rights of.others ` à 
- The owner of a partial equity of redempti i 
Vp Rad io redeem the ete mor . suByect 
to eafeguarding: o: equal title = to dedaem. 
of any other perso who'has a em of redemip- 
tion 'M DETNANTHAKATE "v. PATINEARAYIL ' AYULLÉ 





ties- None cinder , 





~% party, extent of, liabihty ‘Decres prdpor. 
tionate to.defendant's aie whether legal See 
Orv, PaoockpuR Cops, O. n. 9 ` ' 638 


: Wa ngah created sn * avour af mortgagor 
by ' mortgagese—S' mortgages 
redeeming prar mortgage, whether bound by ‘such 
‘tenancy— Tenancy free of penso aE m mort-- 

gagee, rights, dcs "n à 





Sesaion' of petas -land E ee Phs 
mortgagor but he “is not- bound by the’ contract ' 


M ithe mortgagor from: “paying ke for 
e lan: 


Mr the 
uire’ the estate 
no ‘applica 
mortgagee 

t mort; 
pio- 
carae 


- A ^guBsequent mortgagee redeaming. the prior 


subject” to the “second kapiran, 

tion to ẹ case where the subsequent 
takes his pere LC with full knowl 
habilitles and- created under, tlie 
gage," Rd actually, undertakes fo 

' perty from that mortgage, 'and- ea to 


949% - 


ecessary par 
persone; interésted, effect of—Mo . ° 
whether may be split up Monta TODO k . 


-e 


y e to: BUE 
ES EL Gina” i “faded 
* Mortgage—condld. d a a MotorVenloles Act--eoneld ^ 9-7 7107 


mortgage stands in'the shoes of the prior moit- 
and 18,0 therefore, ' boünd by a brant’ or 
ispomtion, as also by ‘the covenants and cquities, 
made by or exist: “against, hum and in favour 
dra Siso 


p — Urufruciuary 'morigage—Suit Forradèmp 


SS 


twn—Mortgagor' recewing earnest-money-- and 
,. undertaking to execute sale-deed in favour'of 
 mortgdbee—Partres, intention of —Interest in heu 
, 0f* pro 


ure jean Ika -hable to render 
- geou msfer of Property Act (IV of 1882), 


p oianal on th of a usufructuary- mort- 
gage. was contested on the ground, among others 
tit the mortgagee had acquired ` the equity 
redemption ‘It appeared’ dha tho mortgagor exe- 

cuted in favour of’ the mortgagee’ a document 
reciting receipt of earnest-money and- stating that 
the eger ieu t execute a sale-deed in respect ' 


of tthe six months before the 
efpiry-of the term "ofthe mortgage’, The mort- 
e-dead iori that the mortgages shall 


the propel ty in Leu ofinterest and 
claim interest against „tho mort- 
gagor, ‘who m hbs tun would have no Slam Tet 
profits *the mortgages 
Held, A that the intention, ‘of the parties ` was 
Lot do effect ‘a transfer of property but merely to 
contract'for such a transfer, 
(2) that thus contract of aale pad no effect" on the 
Rod parties and they remained after it, as 
En re, mortgagor and mort aod 
t section 77 ran Property 
Act ^ iod to the ie the ‘mortgagee was not 
liable to, render &ccounts to the mortgagor 0O BITLA 
Bahar v ‘Dav, Brvau, 10 o: dot L. R. 655; 11/0. 


pu sow 7 ^ 406 


Usufructuary morsgogee— Delay in filing 
~ * st —Righi tò claim meres, 

A/usufrugjuary mortgagee by making a- delay 
oft Some years in. b the ic for his mort- 
gage money does not debar himself from 
intereat Basawan v Natasa, 10:0. & A. L R. 
'857, 11 OL, J 452 ` 47 


Motor Vehlolea Aot. 8, , 11, 





(Vlil of 1914), - 
wner 


a particular intent or stato of mind 18 not 
af the essence of an offence, a master can be made 
erimmally liable for his servant's acte, „fan act is 
expressly prohibited, but not otherwise, and ho 
cannot be so made liable xf the act provides for 

- liability for permitting and causing a certain 
unless’ t can be-shown that the act , was done wi 
the. eter knowledge and assent, exprése or 


* the ground that he allowed the driver 


imp 
““ ‘The owner of a, motor lorry was _Drpstouted on 
the PRIM 


to drive at an extessive speed. . It ap 
p Hot in the motor lorry at the time ey = 
cà and had cautioned the driver not to: 
regulation speed and to drive with due - 


' care care aft ution: 


nder—Caleutta Rules, Part I1, rr. ' 


AMAR OHAKD 7 “Baran Smen ^ 


tob. 


.husbánd is bin 


Held, that in the circumstances” of thee case, 
having regard to the térms@of rule 3-7 "of, Part Ho, 
thg Rules regulat,ng Motor Vehicles in Calcutta, 
made under section 11 of the Motor Vehicles Act, 
thé owner was rot liable OC Varas LaLL v Ew- -; 
preon, 280 W.N 854; 510 948,425 O1. kr NN 
(1994) A IR (0)985 


NA ict Law zd, anal arti sel frac: 
, whether whed 

[ikan dices no otion M Lew 

between self-acquired' and ancestral pro Oo 

AnADI Bgoan v. Amman Mreza BEG 691 





—Child born 11 months after , 
i 


` 


` that the “presum ton under,” the - 
Law that a d born within, two ' 
abamu tie conclusion af a valid marnage 15 tô 
considered a legitimate child. of. its mother's 
* ae Indian. Goùrts, the 
presumption 1s a rebuttable one “~: 
Where, the , 8 Muhammadan ‘ts bom 
331 days or fulleleven months after his all 
father’s death and it is found that his mo 


„had 1llicıt connection with- another man, it m 


‘made by the Pen Munia 


. the ‘owner to communicate the fact 
-. Committee; no 


sufficient to rebut the presumption of his legita- 


macy and to justify the Court in finding that he 
is not the son cf his eli -father. A Farren DIN * 
v. Umrao, (1923) A. I R (A) 440 592 





` Suoceaslon—Pathans’ of Kutel,, mans 
Kanal “See Custom 


Munlofpal Committee 2e Peri—Bye-laws ps 
prives—Bye-law No ' crected without 
permon, amd with Bye-laws. 

Bye-law No, 9,o0f the bye-lawa- for 
pal Committee, doe 
apply where &"privy has been erected’ without the 
permission of-the Oommittée - In such a’ case 
there is no obligation under the said bye 


pletion: of the pri tothe Chairman, Managin 
Bhe under’ any obligation not 

to commenna to maké use -of privy before 
obtaining the written ofdér, bo that effect from 
ae Qhairman ^ The bye lawas it, pe ere 
to e privy in respect of w application” 
has been made P, Pd 
"which permission 
law No mrt Walkout à &"piivy which'has been cən- 
thout pene E of thé Munmapality. 

B` INL Moses NKAR Txennon,, 20 Bom 
L E 715, 5, (igi) A AL f R. B) “484 ` 362 
Mutatlon order, effect of See Ornat ' Pro- 
1 CEDURE Ĉope, s. 145 '* , 691 


; Persone entitled to posseaaion, whether 
ipai Gee, Oaraniax p Reoorvuns 8 
g 14 Oo. 


Negotlable Instruments Aot oxi. of 1881), 
8s, 9, 58—Fo 
effect of-- Holder; whether kolder in due course— 

egligence of true owner—Contract Act. (' IX; 

' 1872),.s. 178—War Bonds, purchase: of, * 

broker— Broker pledging , bonds v Bank 


aw on 
e com- , 
g 





ne 4 


4 


ih neka of mother—Presump- 7 


» 


nadar, bya bye-law No 7, and for ' 
ted under bye 


of : > instrument, , A 


hundi, provided there has 
tha P ere 


VERE i L 
Fol. 88) To 
" Negotiable Instruments "Act oidd. T 


oforged endorsemiónt— Pledge, validity 


ih 


x ® forged ‘endorsement of an instrument 18 ^ ureo, 26 A L R 13; 
nullity and conveys no title to endorsee. It isas °511, 25 Or z7 1287 
or a forged Oud Este Estates 


much a nullity as a tee cheque- 
een. no negligenos, on 
„pari ófethé true owner in allowing the instru- 
ment to coms into the hands of the forger 
holder under a«orged endorsement is not a holder 
in due course’ 


Where a sháré and in&urance broker - =pméhases Oüdh Estates Act, and recordi 


War Bonds for a customer, but. pledges them to 
secure & personal loan after forging endorsements . 
in his own favour, the true owfer cannot. 
be sald’ to bë guilty -ot ligence rt he. relies 
upon the statement of the do 
that . thé , instruments are not read 
issue, and takes prompt measures to no the 
fraud and recover the matrumente when he comes 
to know.of the’ pnr 

Possession of War ondsby a ghare and insurance - 
broker which come to him in the course of 
business for handing them over to a customer and 
which he pledges te a Bank for his personal loan 
afte: forging endorsements in his favour, 15 not. 
such juridical possession as will under section 178, 
Contract Act, give the Bank any title to the bonds, 
as against the customer. In such a cue Me Dunk. 
cannot hold the bonds against the true owner, an nd 
the Bank by accepting them as security for th 
advance and by resisting the demand of the ine 
owner, 18 guilty of convermon $ Kopumat KALU- 
MAL v. KARAOHI Baxx, Lr», 1958 L. R. 933 730 





—Fraud; 6 saor. 

Where'a Lo no , title to prope, eid, sold a 
pro-note executed ‘- part ‘pa t, o: 
creates -no'. obligation, potas bree s tie ike 


' geller 15 able Dee datu e Hi pains 


` extends to -pro-notes which &16-grven: on 


Fraud vitiates all agreements and- ramp 


of-fraudulent musrepresentahon LB Mo Nah 
v. ROYAUME : (0923) AT R. (R) 127.. - ' 789 > 





ia confers title, Beeb Commas: Act, s, 178, 
PROVIEO © ^ “a. 998' 
Northern.. Indla Canal and Draln 


KAT 


o Aot 


or, 


ansia IND 


c 


8/43 — Pre-nots— Consideratió, failure of | 3 


1 


Mu KALA aas (12). Opening € ed outlet. 


f of —Irrigation of fields, v, sifficient, ~ 
ERES cannot be convicted’under section 70 an 
ofthern India: Canal-and Ach fo 


^o :an.ouilét. closed under ‘the ord ot 
ape ‘Canal Authorities, when‘the only faf à t 


y. 
` him isethat ho. irrgated ‘his -flelds with &he canal - 


‘ 


water :L Sumo BAM +i. EMPEROR, (1083) A. I-R. 
(L).008, 25 Or.L J. 119 B -6 


Oaths, Act x" ‘of 1679) s. 41 8pendl oath—~ ^ 
Conclunte 
gan be proved to 


rs onthe Adt71s not "conialüsivé proof o£. “the, matter. 


céndlusivé , proof -of the matter 


sta! but “s7 
ved pérBon .whio diera -to bo`.: 


stated: nd against: the” 
bound: by'the- special cathe’ Therefore, 16 can be, 


7 perenne LI augu maae na big Oath” 


éo-owners, 

ad o 0f ‘statement t madé— Statenient lon of a “portion, say, of their, estate 
; .,' made, 

y’ évidence", den under Bion. Ai, ét | ‘ths mse, 


PET 


Abi NM. VOR BA. 


“oaths Act—ontd, ei e a 


of-0on: wag falso, “and falso to. ike, knowledge ok the: 


eVISHNUDAS: w 


GUN ALB d. 


Act” d of 1869),- 88.- 15, dee 
estate—Pryvmnogenitu: i of—" 

Estate wm out of Ar OMEN ae ae 
Succession, 


dL Gadis 
geniture — add»- 
nnghini—Females, d of ee M 
Where a talukdari astato MI UE by tha 

(II of the 
Act, as an estate ordinarily devol upon. &- 
~ singlo heir, is, 16; by operation of section 15 of the e 
Act, taken out provisions of the Act, the 
incident,” of single heir succession attached to, 


rger to the dflect” the setate does not come tó an end, if the estate“ 
was subject to a custom of siiglé heir succession. €. 


prior to 1ts coming under the: operation of the Act. 

Succession to an estate removed from tha‘ 
operation, ofthe Oudh Estates Actes governed 
by personal law as modifled by custom of the.; 


family. 

A Family custom ma 
a property even 
from the scope of the 

The, whole {dea of i-nashini 

re- supposes inheritance by.a male and not b 

nale ABADI Becak v Amp Minza ^ id: 


* 691 

oüdh Rent Act (XXN of 1886), 8.108, cl. vem 
—Muafidar becoming under- 

egectmeni-—Recovery eof pne dard eon 0j 

muida t whether. natant iiie ore qo 


be set up m 
it has been” wi 

udh Estates Aet 
m ou, 


position of Ci, 
dee d Mui attauicdghe tion of gn. : 
eae propre n under section. 107 H; Oudh, Rent 


Act, can sue Jus landlord for recovery df possession . 
, aran under- uude proprieto: on his ejeotment without, +? 


ka iater intereat afa müajidar Belg wniransferüble, c. ^, 

sree of such interest does nob acquire 

‘a title as he can enforce in a Civil Court. 
DÑ v AyoDEL, 100. KAL R. 918 


Bara - 


53. 58; 85 —Forged endofadinen's; wo Partition. between “fainily' méinbers—One méie?  . 
- to- take annuity. instead .. of! Ing 27 


bei, 

share—BStipi on to resiimé’ share if annuty*+/ 
not. - d—Penalty—Questian of law." 
Connor LAG. 14 g & 7B1. 
= Partition of: portion” of tate Deorea - 
^ effect Mem wnvoleing title, when ahould- 





» y oag co-owners cannot enforce n _artion” 
a a part only of the, common 


Gest undivided,’ and although the entire mee ee n 
meas: -be ineluded m the pertition, mek by aa ` 6 


, kake, ‘fraud (Or like “OF, by. 
doting innocently’ and f&irly,. a 


“had 
order. of the- ‘Court’ or other- 


_ at the erg di of the c 
~ -The effect of a. deotée ira, partihon Sui e 
"untoushed “the joint title possession of4hg..^ 
] dr 


“partes in the remainder, - duri od . 


Sea 










ot 


. The Oourt has ample Suthort 
De tied at 


Me 77 00. 

279. 

. Partitlón—conold; . 

All questions involving the title of the 
and ther ri to any relief wi the issues 
amo judicial in ehgractef, and must be determined 
by the Odurt, such determination ' to be made 

y by the Court and incorporated in the 


: ordipariI 
e  * ` interlocutory decree before any partition is made 
or d 1 , 9 g 


to direct guo- 
cessive trials of different even to record 
interlocutory qodgments thereon, to be-made the 


Judgment at the concluman of. 


basis of the 
the trial of the whole case, O BHUBANMORINI DASI 
v Kuuup Beni Dasr, 28 O, W. N 131,390 LJ. 
440, (1924) A: I. R. (O) 487 : 934 
» suit for—Court-fee, dispute as to—. 
Decision not appealed agamsat—Sale by plaintiff 
of portion , af 
ng co-plamtiffs—Nature of suit, whether altered 
» — Additional Oourt-fee, whether payable- See 
Omm, Procenves Oops, s 151; , 813, 


Penal pode (Aot XLV. of: 1860), s. 34, 
.' operation of, See PmwAL Cops, s 397. 45 








Wwe assembly—Common object  Murder— 
e ‘tight of private defence $ 
Beveral h of cattle bel to the party 
of the eomplainant, trespassed intoa maize field 
belongmg to the party of the accused. . The 
mémbers of the latter 
and’ began to drive them towards the cattle 
pound, whereupon the members of the opposite 
party, armed with lathts, eto, set u them and- 
e Teecued the cattle Upon this ere was & 
serans fight which eresulied ın the death of 
several men „on ' both sides. The fight took 
place in a fifld belonging to the party of the 
A ee M D *o. md . "o . 


Feld, (1) that as the rescue of the cattle amounted 
to theft ‘under the Penal Oode, apart ‘from an 


offence under the Cattle "Trespess Act, the right of '- 
private defence Was available to the party of the i 


accused , - 
(jahat dne maen Of uH party GEO com 
entered upon the field, onging tothe party of 
accused, with the object col 


force as was n 


of sts and” mm maintaming 
' possession’ of the cattle which they had ‘lawfully - 
gered ; ' A : 
(4) that it was not the duty of the party of the 
accused to release the cattle and complain to the 
authorities : 


- Where possession is'undisputed or where there 
' is no time to seek the mid, of the authorities, 
there’ is “no obligation- upon a person” entitled to 
“exefcise 'thé'rraght of ‘private defence and ‘to 
‘defend his person or his property, to retire from 
tho field-merely because his -assaiant 
lum gih violence, - 5 2 70, 


oe * 


INDIAN CABES, 
|. Penal Code—conid, 
farties 


property =Y ondeea; addition ‘af; . 


88. 97, 105, 147, 148, 149; 302— ` 


‘captured the "cattle : 


^ accused No, T as to 


- Or, 


2 È, M a [194 . 


SONUS UC. 


"m 


A man acting under an apprehension of ‘d&th ` 


cannot po expected 

of his own blow. «He yw not bound to modulate 
lua defence step by step Becordng to the attaak, 
“before there 19 reason to believe the attack 
18 over; he 18 not obhged to retreat but may 
urgue his adversary he finds If out of 
da r, and fo a oonfliot pe emi, he 
to ‘such killing unjustifiable. 
tthe members of an assembly dbt with the 
common object of exceedmg the right of private 
defence, then they are not only all generally 
guilty of rioting but also'of the particular offence 

constituted by such excess of user. 
An assault’ a crime except under certain 
circumstances, Butin one sense criminal 


to judge too nicely tbe force ® 


special 
force isa continuing wrong and there isa limit. 


where the plea of justification ceases to operate 
and the lability to punishment revives, if one 


nn assembly exceeds that mit every other mem- 
ber shares with him the f 
LALII SINGH v EurmRom, 2-Pat 595, (1924) A IR. 
(Pat) 388, 25 Or L. J, 1228 ane 156 
88. 107, 420, 511—Aitempt to cheat— 





“member in prosecution of the common ,object of |” 
wlt, of lus act, Pat 


Abstment—Falee claim against Insurance Com- ' 
Attem; 


pa pt and preparation, 
distinction 


ween. 
p A 7 be 1 u kan 
of dy said to be ata mi ta 
accused Xo. 2, with dires 
The mill and the paddy ‘were  subeeq! 
burnt Accused No. 1 gave 
Insurance Oom 
clama in whi 
was stated to have been destroyed by the fire 
than could Papin have been stored- m the 
podore af the mill. In the enquiry which .fol- 
-lowed accused No, 2 Sapardi e statement of 
€ quantity of “paddy 
which had been destroyed, although he must 
have known that the quantity-'deetroyed was 
considerably less: | D Un 
Held, (1) that the 


that the acoused No 8 having 
^8 consp with acoused' No.l « 
Insurance: 
in of false claims) having been done in p 


^ o£ the cqnspiracy and im-order to the” A 
accused 


0,2 was guilty of abetment ‘af, tha 


their offence dbmrfitted by accused No.1 under: the | 
of section 107 of the Penal: Gbde,* 


second clause 
A mere act of preparation for the commission 
of an-,offénce 18 not Such an" act towards: its 


7 


oonmmiusf10. 
the óffence 
the-Penal å 
given act or series ‘of acts 


ode. 
ar any 


* amounte to an attempt of which, the law will / taka 


notice, or merely tò preparation, iso, questidn of 
fact ın each casé, R’ AUNG Po Hurts 9, HuraBoE, 
3 Bur. Lj, 1 2 R, 63; Q924).A. L Ri (R) 241; 35 


^ um 
oe boad 


"ma ^s 4 


FP 
panies and an act (i¢, thesending, `- 


Insurance Companies, ' 
tently ` 
notice of the fire to tha. 
es and followed this up by loss- ' 
a much larger quantity of paddy- 


le 


1 


nas amounts toan attempt to commit. | 
within the "meaning * of. section SIl of * 


er 


TE 


- wu 
e" 


i ent conspiracies: ==- 


4 


eu e’ 


2 Moon n B ET 
Vd 4 " E P ' 


VOS]. © > c GENERAL INDEX, © 9 0 RU... 


Penal'Code—contd. ` l thoes Sd 
——— s. 114 Interpretation »sChorge—N o proof 


Penal Code—contd. -— : 
a Be e 
But where the charge against an accussd is that 


of BGs Peres to kaa of offence—Abet- ehe cheated "the Government of Indis by du 
syudice to accused, ^ 


against an accused ran thus —“ You ~ 
. abetted by bang present, in the commission 
of the offence “ot ef . and thereby~com- 
mitted an offence under sections 114 and 430, Indian 
Penal Code" No acta were'alleged on the part of 
the accused which related to a point of time previous 
to the commission of the offence At the trial the 
case sought to be made out a, t him was that ho ~ 
was at place where tho offence was committed 
and instigated: the other accused to commit the 
offence'at the time they committed it On revision 
agamat the conviction i ) 
Held, that the accused must be held to have been 
misled by the nature af the charge and that the 
error had: occasioned a failure of justice. M 





ANNAYI v BMEFEROR, 25 Or. L. J 1254 .262 ` 
88. 120B, 121A—Oonspiraoy to ọverawe 
Government by king Euro Conviction 


for conspiracy to overawe vernment—Sub- 
soquent tral for conspiracy to kill Europeans, 
maintamability of. See OURIMINAL Procsp 

- Copa, 8 403. : 5 169 


cedure Code (Act V of 1 237- i 
ox (Act V of 590), £. 237 Conspiracy; 





charge of, what must contain—Omisnon to men- ~ 
tion persons decewed, whether -fatal—Fraudulent, 
presented a differ "mes—O fences, 
whether separate—Evidence - suficient to prove 
attempt to cheat—Accused whether can be connect- 


material for proving conspyracy—Criminal trial ` 

TUS proceedy — Biene. b ia 

A certain" accised, wing C 
vu uin each other to commit an offence 


thereby committed an offence punishabfe' under 
sections e120B' and 420, Penal Code", thoagh not 


t 


dulent bula “and «thereby committed an h ' 


sion. to mention therein. person or persons 
elec ot have been deoeiyed and induced 


“If m the course of a transaction between two 
persons different false and fraudulent bills are ' 
presented -for realization at different dates, that < 
does not make them matters for so many different “e 
offences under section 420, Penal Code," inasmuch 
as~an offence in 1elation to any one of them 1s not 
complete until the money 18. paid o1 the cheques ^," 
issued and if one cheque 18 obtained through the - 
inducement of all such bille, there ig only one e 
offence and not so many different offencea'of cheats” e- 


“ima charge intended: to’ genea] 
conspiracy, several tiansactions are thentioned 
w the accused took part m pursuance ofthat ° ^ 
conspiracy, they are to be taken ag Bo many 


The gist of the offence of criminal conspiracy” 
to commit offences lies in the agreement or com- 
mon intention of the espoused and the question E 


acoused proved m evidence and, to -have— 
been committed by them .in 'parsuazoe of, such E 


If between the dates of different matters alleged * 
as overt acta amoünting -to criminal conspiracy of— 
the accused there are transactions by them which |, - 
are ‘not’ false or fraud: they.are mot incon- - 


sistent with the existence of a wg 
Under. section 237, Criminal Procedure ee. E 


charged with it O BILLINGHURST v. Lurene, 87.—- P 5 
-W.N 821, (1084) A. I R. (O) 18, 25 Or. L. Jo - 
BE lx 2r o. Be ee. BARS i 
L  & 124A--8edition — Ingredient of offenca’= 
—Intentron,' how determined Presets bad 
ther: bound to produce direct evidenoe —Presump- - 
tron—Accused; duty of... _ e ei ‘pies! 
, The question whether à certain article in à 








clearly worded;: 18 pable. of beng preted ^ newspaper is or is nob seditious within the LU 


as alleging one con&pir&oy “to commit‘ an 


offence or offences under section 420, -Penal Code, upon whether it was or ‘was not intended to ring =? 
. the three transactions: mentioned obnstituting ' UA 


overt acts, from’ which the’ conspiracy’ might “ba - 
Hise and the defect-m ihe charge aa not fatal’ 
if the accused’are. fully aware of tho charge being 
of one general conspiracy and’ not of three ffor- 
A charge under soin a Penal Oade; should ? 
contain an allegation of ‘the -person ' or persons ^ 
alleged'to have-bsen deosived and. induced’ to, ' 


+ “e 


fo 4 
pat with property as:the result of ‘that. deoo, to prove the intention directly by-eyideñoe, 253 


[ 


diffag- writer or the: ' publish 


ls or, ditions tho rean 
ing ` section’ 121A, ‘Penal Code," 'deperi 


* Intention^ig “a "stato tof mind which may be's . ^. 
gathered from the surrounding.orreumstances and; = 
may well bs" presumed from the “condnet of ths” - 
er which “wo Include 
mn f ot. the “language” employed ; e* 
‘Tatentlon is an essential element in the offepes a . 
sedition but 1t 18 not necessary for the proe: 


H Tus 


r 


o E 4 8 à Y 2 o9 
- € M "E ' || 
4 INDIAN GASES. : [1954. 
Penal Oode— contd. : UA Penal Code—contd, — - : $t. 
"rhe lawe will "presume «the “Tabanan alanis @) The accused having reason to -belibve that” 
good or bad—from the language and conduct of ihe offence was about fo be be committed, dad net 
‘the ‘accused, and ıt will be then for him to show *use all lawful means in his power to prevent 


that lus words were harmless and his motives 
innocent. L JIWAN BnioH v. EMPEROR, 6L Li J: 
: 879,25 Or L.J 1342 574 


e 
ss. 143, 

- Theft Separate sentences, be 
Where, the common object of an unlawful 
assembly was wen that the members of the assembly 
“cannot be senten: separato under sections 379_ " 
and 143 or 144, Penal at Paarac Gorn v. 
Bupsror, (1024) Pat 247,5 P. L T, 571; 3 2M 





9 1016; 35 Or L J. 1276 





8,144, operation of. See PENAL DUE 
7397 . AB 
$8. 147, 148, 149—Unlawful smit 
Osmmon object: , See Panar Cops, S. 97 156 ' 


* .— * 98, 147, 296—Common object—Stngle 
jhotive—Serres of attacks—One offence. 

A contanuous Boriee of attacks made with the ' 
sam ‘commén object by the members of a crowd - 
. actuated by a single. motive, constitutes a single 
us and not a number of separate riots, even 

b thescomposttion of the crowd may vary. 
` ere the common object of the members of an 
Paley! assembly 18 to insult and attack taztas 

commit & riot in’ prosecution of that 
Pur de commit one offence only and not two 
and are not liable to be purfished gig un ec 
sections 147 and 296, Penal Oode 





A & A.L. RJ871,123 Or L.X 118093. 





8. 4.9 — Chafge under sections $26, 149, ` 
nvietion under s. 326— tyo 
; pi See OxnursAL PROOHDURA DEN 


$8. 149, 325—Riot—Grievous kuri 
“Aceused, hability of. 

In acgse of noting regulting in grievous hurt 

. convictions and se; 

tion 325 1ead with section 149 of the Penal‘ Code 

. are‘ legal agamst all those accused who actually 

Joined m the assaults, though- some assaults 

resnlted, man le ‘hurt and othersm grievous 

Min v. EurzRom, 3 Bur, L, J' 





hurt 
e 49, ‘ion ‘Se R. (R) 291, 25 Or, L, J, 1305 473. 


se 4 DO * 1 





y a. 154—Owner of land faWwg to gwe - 
information of rwt—Ingredwntsof offence, — - 
Per O.O Ghose, J —The necessary 

fora prosecution under Becton 154 of the Penal 

Oode are the ipei Tp 

Unlawful ly oF riot, y 
P coused is the owner or occupier af the 
or has or clams to have an interest m the — 


my Either = accused or his Saeni or manager 
knew that the offence was bang or had been 
committed or had reason to behefe, that 1b was. 
` Ukely to be eommitted. 
(dj MM Buch knowledge tha" tho ‘offence wak- 
r had been” committed, or having reason 
ta kejero that it, was Likely to 


Lr ile: CL under, Fróntwer Orimes R 


; PoÉe Station, ^, . 


EN 


` ^ 


144, 379—Common object— | the 


te sentences under s60-- 


the offence or in the event of His taking place, 
did not use all lawful meang in his power to 
mpm or suppress the riot or unlawtul«ésembly. 
is not necessary, however, in order to render 
tie owner. o land on which a rio takes 
criminally lable thet he should be aware at tho 
Ukel of such an occurrence and it is enough 
that his factor or agenik should have taken an 
active partin the rlot to warrant the conviction 
of the owner under section 154, Penal Oode. 
The very greatest caution is required before 
p are started against a person under 
section of the Penal Oode (GC NRIPENDRA 
Buvaan v. GOBINDA BANDHU, 30 O L J. 236: 25 Or, . 
L. J. 1258, (1924) A I R (0) 1018 266 


88, 182, 211, ` distinction between—In- ` 

A of offences = 

nsiitute an offence under section 183, Penal- 
Code, the information given to a public. servant - 
should not only be false m fact but ıt must be 
false to the knowledge oi to the belief of the 
informant and it is not sufficient that the accused 
had reasons to believe’it to be false, wh 
under section 211 it is sufficient it the accu 
makes his complaint without any just grounds apd 
when he acts wabhout due care or caution, $ X v. 
Eurrzon, 25 Or. L J. 1358 718 
88. 182, 211—" False report" and “false 
charge,” distinction between —Intention, 

If the complamant:confines himself to report-- 
ing what he knows’ of "the ‘facta, stating his 
suspicions, and leaving’ the matter to be further 
investigated by the Police, or leaving the Police td 
take such course as they think night in in the per 
formance of their duty, "he ayh be making a report, 
but he 18 not. 
the futher step, wi nis weis ee any official 
investigation, of definitely alleging his belief in the 
guli of a ppoeihed parson, aoe Big desıre that 

specified person be proceeded against m Oo 
that act of his, whether verbal or written, it mai 








whether amounting to an of the com- 
plamant's belief in the guilt of peste ere, 
Bon, or his d that Court” _Droveedinge be 


iad Raw} im EDT tio, 100 Rne 
ae? 918; 25 Or, L.J, 1239, (1024) A. LR, $3: 


—"ss. 186, 185 Arinbirni: ae 
Threat of snolence—Offence, 
sere a person arrested on execution’ of a. 
eores refuses to follow the - 
reg and totes to use Meo 
occurrence amounts to ons 
tion 189, Penal Code, and a peser 
. offences under sections 186 and 189, Penal sds”. 








15 not justahed. Pat “JAGARNATH v. EMPEROR, no 
Or. L, J. 1287 "7 168 | 
5. 193A pplication to refer case to Jirga < m 
i0ns—Summory ^ 


eguiat 
Be Lice whether - eats a 


he takes ` 


' Vol. 82] 
| r : E 
Renal Code—contd. * : i 


trai? whether m ad 

evidence, charge can be sustarned, 

‘Al applied- to neon District Magistrate stating 
that his son had been murdered by. certam 
persons and as that the case be referred QD 
,8 Ooümell of E Th 

e 


framed ien him ands his witnesses 
nade ssction 103, Penal Oode: 


Held, thet as the statements of the ‘aconsed ' 


werp not. taken by the Magistrate in the course 
of any judicial proceeding and as he had no 
authority to administer an oath, the ‘ accused 
coud not be convicted of giving false evidence 

section 193, Penal Oode- L JAHANGIR v, 
E 6L L J 375,25 Or. L.J. 1350, cages) 
A. I R (L) 729 "os 


"8. 193—Perjury— Oontradıotáry a 
ormminal 





GENERAL TNDÉX. 


inigter oe Giving vali A 


ers under the Frontier Orimes: 





2° 1435 
P on nal Qode-—contd* à 
8, 302—Unlawful bly— Congmon 
“objek Murder Right of private edefence * Ses 
‘Pawan Cong, 8 97 156 


88. 304, 436—Fire to, es 





neno 
Cham 


ohald 

It is absolutely, necessary, in orter i cool 
under section 436-0f the Penal (ode, -to prove 
that the building which the accused destroyed 
came within one ‘of the thiee. classes mentioned: 
in the section, and the words “ordinarily used" 
do not mean that other buldmgs me from time 
to time used for purposes such as those ‘stated 
in the section but they mean that that parhoular 
binding la tali used 


rs wela convicted under sections 


attack on-the Chamars of the millage, iesultingein 
the destruction by fire of their chaupal, and tke 
death of a child. therein It appemed that dn 


ments in civil “and 


proceedings— 
of dots Sanction 


- Alternative charge -Seriea 
Pakal Appu tion to both Courts, whe- 


ee ORIMINAL PROCEDURE Copa, , 
.' 89 


boing attscked, the Chamars fledsfram' the spot 
and the child imide the chaupal herd was 
no evidence that the chaupal -was oidinarily used 
as a human dwelling or for one of the other 
purposes specified in section 436 Nor did thé 
accused know that the child was anae when 


88; 201, 302—Murder, charge-of—Alter- 
mate charge’ of causing evidence of offence to 


dusappear—Prejudwe—Test 


I 18 not legal to charge an accused person fizat,, 


with having 'cammitted a murder, and secondly, in 
the'alte: native, if the evidence does not show that 
he gommutted the murder, of haying been guilty of 
causing evidence of the offence to disappear, with 


the |ntention of screening the offender The real. 


testis, whether the accused has been prejudiced 


by |the alternative chaige made in one tral. B 
LAN RUDRAPPA v JêMPEROR, 25 Bom L R 
231; (1923) A I R (B) 262 - 709 
See Penau Oops, 8 182 718 


E 8. 211. 
———— 8, 211— "False report" and “false charge,” 
| 182 





T 


whether separate offen 
spropriety of. 
propery Hindu temple is eñtered int? and its 
damaged, the offence undan seakion 447; 
Pogi e, cannot be dissociated from the offence 
section 296, Penal Code, whith only had 
expression in the entry to the tergpla The 
m offences are really one and it-1s improper to 
consecutive sentences af imprisonment for 
caah of them O Banna v, EMPEROR, 25 Or L 3 
117 


Wwe sentences, 








B. 296—Common object—8 le notice 
-Lerles of attacke—One offense. See pnus 
Oops, s. 147 1 

s. 302—Muider, char, Cen ene 





: charge of causing evidence ot offence to disap: 


—Prejudice—Test, See PENAL Oops, B. 901" 09 





the 


get fire to 1 ' 


eld, that under the circumstances no offence 


under section 304 br section 436, Penal Cod: 


had 


distinction between—lImtention See Pra. gons, 
B, i 


sem 295, 447—Orfences under sections, 


been established A AN, Ln ; Furrrgon, Cr. 9 

L. J. 1190, (1934) A I R (A)? 54* 

8. “304 (2)—5 fight Ke stab 
caunng death—Dangerous weapoR . 5 
‘A dispute having arisen betwêen the accused 

and another person about drawing wate “frofi’ a 

tap, they abused each other and accused diéw 

out.his knife and stabbed the latter with it 

The knife pierced the chest and out the heart 

cawang death, The knife had a blade® of thiee or 

four inches, and the Counsel for the accused con-! 
tended that 1t was not a dangerous weapon 

Held, (1) that a knife which actually caused - 
the fatal injury was undoubtedly a dangeiona 


VS) that the accused did not intend to'oa 
death- or to cause such injury as was ely th 
cause death , 

(3) that, however, hs must have known that ‘he 
was Likely to cause death and was, therefore 
guilty of an offence under geotion 304, Part IT ol 

Penal Oode. L Kuan Mr v EMPEROR, 25 Or.. 





-L J189 ` 361 


8, 325—Canviotion under Section 325. 
set aside—Re-tiial for offenco under sections. 
34, 335 See ORIMINAL Proorpunn Cong, 6 236 
* 364 

s." 325 —Rıot— Grievous E E) cd 
liability of See Panat Cops, Ba 147 473 


8. 326—Charge under ss 326, 140, 
Penal Oode—Oonviction under s 320-—Legal: 











is ee Ses CRIMINAL PRroagpura, Oops, 8.. * — 
33" 


», 465 


ex 


` 


o (11866, 


na 


(0933) A. LR (L) 238, 95 Or, L J 1254 


Penal Code—contd 





jag and 
sibiht 
tion Raviahed woman, evidence of, value of— 


z 142 
8. 376— Rape, prof of—Probabilitws of 


cgr. 

Accused was ed with rape of a girl of 
seventeen 1n a place where the gil could not easily 
have bæn forted to go against her wil There was 

“no physical of the rape, and the inference 
ie medical wie ct was that at the time of 

e alleged offence the was notavirgin , 

.Held, that the offence had not been established 
the accused L AMIR-UD-DIN v EMPNROR, 

64. 
8, 379—Oommon object—Thett—Sepa- 
284 








rate sentences See PENAL Oops, 8,.143 





'dangereus weapons’ —Ss. $4, 11) operation of. 
e Section 897 and not section 3 dian bala 


Code, applies to & case 1n which a dacoity.has been . 


ited, nok merely attempted, and weaporia 
ere not merely carried by the dacoita but were, 
fÉotually used by them, if only by being shown or 
brandished, even without verbal threats of using 
them. * ake E: 
The words of section 397 of the Penal Oode 
do not. exclude the operation of the provisions 
of sections 114 and 34 of the Code : 
Mum d deadly es ns within the 
meanmg section , Pena e, 10 & country 
“where many, if not most, murders are committed 
with sticks. N Guasdt v Eurmor, $5 Or. L J 


1181 e.e » X 45 
DG Criminal breach of trust—Sale 

o; n on approval with condition to pay 

- 4 —Title of buyer of such goods—Crrminal 
Procedure Code (Act E of 1898), 88 517, 590— 
Contract Act (IX of 1872), a 78—Passing of 


. Whore Pd toed taken on approval under the 


arrangement that pro: in them will pass to^ 
who has i 





the trust continues and the property in the goods 
docs not to hm until both the conditions 
are fulfilled. 


A buyer of the goods from such a person, before 
the property in them has passed to their ; 
acquires no title to them and is not entitled, thore- 
fore, on the conviction of the latter for cmmmal 
breach of trust, to get the goods from the Court, . 
c H OHANDRA v Earexnoz, 51 O. 796, (1924) - 
A. LR (C) 816, 35 Or'L J, 1235 - 16 
8, 409—Criminal breach of trust— 
Offence where trable. See ORIMINAL PROOEDURE 
Cops, s, 171 2 . 131 
8. 411—Dishonestly recervíng stolen 

offender—Sen 








Hugh Court, whe- 
See. Ogninur gos ia 


. INDIAN OABES... 


“Penal Code—contd. 


83. 397, 398, 114, 34—Dacoity—Dan- E 
s. gerous weapons used—Offence—Strcks, whether 


: 88. 417, 420, distinction between-t Jurie- 





diction of p 
. No Tribunal can properly 
by intentionally ignoring fac 
which make the o 
by a peker Tribunal, and where the accused 
I objected tothe jurisdiction, in the 
lower Courts, the Hi Court will mteifere in ' 
revision and set aside the conviction 

Section 417, Penal Code, deals with cheating 
generally, but section 490 deals with that vat- 
ed species of cheating which involves d very of 
property or destruction of valuable security. 
JA Second Class Magistrate has no jurisdiction. 
to try an offence under section 420, Penal Code 
though one under section 417 18 triable by him 
Bwrrr Ranearra v Somappa, 25 Or. L J. 1193 57 


8. 420—Attempt to cheat—Abetment— 
False clam against Insurance Campany—Con- 
spiracy, See PENAL Cone, 8 107 >: $39 
8 420—OCheating—Creditor reesim 
denial—O fence. 

p. his 
debtor, cash and cattle in payment of the debt 


due by the latter Subsequently he gave the 
complainant notice calhng upon him to paye 








- the debt and denied the receipt of the cash and 


cattle 

Miel that, in, the absence of proof that the 

B received payment ofthe debt with the ^ 
re-concelved intentión of denymg it later on, 

fe could not be held to have committed an 

offence under section 420 of the Penal Code. L 

Raw SARAN v Eurrzon, (1923) A L R. (L) 621; 

25 Or. L.J 1311 479 


8. 420—Conspiracy to cheat—Oharge 
covering three transactions—Different overt acts 
—Obarge, whether bad—Transactions interven- 
ing overt acts, effect of—Oheating, charge of, 
what must contam—Omisaion to mention - 
sons deceived, whether fatal—Fraudilent bills 
presented at different times—Offences, whether 
separnte—EKvidence of cBeatisg, whether material 
for proving conspiracy See PENAL Copp, s, 
120B e .. 545 


8. 436—eFire to buiding—Oonviction e 
under s 436—Proof, nature of— Ordina 
used," meaning of See PzNAL Oops, s 304 

68, 447, 295—Offences under sections, 
whether se offences—Oonsecutive sentenges 
propriety See PmNAL Copz, 8 295 37 
8° 448—Houst trespass—Crominal intent 
— Bona fides. 


The offence df house trespass is ‘not complete 
iles there is an intent to commit an offence or 














to mtimidate, insult or annoy some one in pos- 
session of pro It 18 not enough that the- 
accused should know that his act is y to have 
such’an effect 

When the action of an accused 18 to twó 


open 
constructions, one crimmal and the other ‘honest, 
the Court should not assume that 16 was cruninol, 


Vol. 82] 
e Penal Gode—cantd, ; $ Len 


* On information that “the ^ complainant, had a 
pot of toddy in bis house in excess of ‘the 


E 
brought out the pot and ‘placed 
it on the verandah and re gua it 
fe Police, to.: whom hë sent a iy al nk 
the commission of the offence, arrived On revi 

conviction for or house trespass . 
that although the acoused as a taliari 
had no ‘authority to seize and de 
he believed was liable to co 
Abkari Act, hia conduct m enter 
bona fide and without any c 
conviction could not stand M Naxar. TANA, 
in L W 239, (1824) A. I. R. (AL) 816, 25; OF: Uy 


9$. 457—House trespass with intent to 
commit boat spe consent or conniv- 


| Tho Gouit Mas got to bo antiated batoro oon. 
victing a person of an oftence under section 457 
of the Penal Code, when the offence charged is 
of house trespass with intent to commit adultery, 
that there ' was no' consent or connivance b 
' the husband © Batarau Kuxpu v ExPnmzon, 
Qr L J.1188 50 
"88, 465, 467, 471—Forgery—Offence, 
nature of 
The naturé ofthe offence of forgery does not 
depend on the use to which the document 
ut Ifit is used fraudulently or dishonestly 
if ıt purported to he a valuable Banus: 
the punishinent provided b section 467 and not that 
rovided by section 465, Penal Code, would 
that to which the accused would be liable Rd 
section 471.' C EMPEROR v Bamana, 98 O 
N 947; 40 O L 3,135, 25 Or. L. J. 1217; am) 
‘AIR (O) 960 


8, 467—Forgery— Writer of edi re- 


cer 

Tho writer of a forged receipt cannot be con- 
victed of an offence under section 487 ın the ab- 
sonce of evidence tha&he wan present at the exse- 
cution of the receipt or that he helped any person 
to usó 1t C Maznee AHMAD v, EMPEROR, ui 


J 1253 61 
8. 494.—Bigamy-—Morh Sikh Anand 
, validity of 
A Hindu Mn ai i the Sikh *«ehgnon th% s 


Mona may have his performed) aceor 
to the anand ntes, and sach a 


ii 














would be 
valid fbr all intents and p such a8 an offence 
under section 494, Penal L Wang Ra v 


Farro; 25 Or L J 1209 





against Insurance Company — Conspiracy— 
Attempt and preparation, distinction between. 
See Panay Oops, s 107 39 


8: bll—Oharge ‘of cheating—Evidence 
sufficient to prove attempt to cheat—Accused, 
whether can be convicted of attempt Bee PENAL 
Copa, 8. 120 B 545 


Pensions Aot Mna of 1871), 8, 6—Suit relating 
to share ofj agir—Collector's certificate, whether 


: sk i not obtained—Procedure, 





S 


GENERAL INDEX. . 


“gole owner of a oertain share 


. 8. 511—Attempt to cheat,-False olum ` 


Saito. 


Pensions Act—eoneld, D s e 


A suit for'a^ declaration that plinti ig the’ 
m & jagw cannot 
prodded without a certificate from the Collec- . 
tor under ‘section 6 of the Pensions Act... 

But the absence of a certificate 18 not a suffi- 


~ cent ground for the summary “rejection of the: 


lahtia -appeal and the hem may be. ad- 
ourned to enable the plemüftappellent io sobtdin. 





the certificate L Barrat Yita *..Fasig ULLAH, 
6 LL. J. 343 e^, Bd 
Pleadings.. See Aot or Stara 779 
, amendment of See PROOEDURE ' 964. 





, amendment af, object of—-Pending Suit. 
Fresh’ defence, whether can be teken— Court, 
discretion of, WH Omm Proceptre Copr, 5, 153 

' 65 


- Amendment of plamt—Fhesh 
= n 





allegation 
whether TEA See CIVI Pr 
DE, O VÍ x ‘ 492. 
ee kani Na ga A eiii relef 
— Intention to defraud Oourt—"T: nt del 
maxim of «See Orv PgoogpuRm, OODE; 
GROSSOS. : ^ * 833° 
Inconsistent pleadnge, whether permis- 


ble 
The Code of Givil Procedure “does not prohihit 
nothing 








Inconsistent pleadings, and ere 18 
to prevent either paity from se up two or 
more’ mconsistent Sts of material facta and 


claiming relef thereunder in the alternative 

plaintiff may rely u ssveral drfferent ngka” 
alternative ly, althoug they Ray be 1nconsis 

so, & defendant may raise, by his gtatement™ of 
defence, without leave, as many distinct; and 
separate, and, therefore, inconsistent, defences «s 
he may prep C BHUBANMOHINI DASI v, 
Kvuupmana Dasr, 28 O W. N. 131, 39 OL J. 
140, (1924) A.I R (O) 407 934 


Limitation, plea of, 
len of limitation may be taken at any stage 

AP litigation A MUHAMMAD ABDUL Hasan v 
Fra Husar, (1024) A. T. R (A) 473 .736 


Objection to rhode of proof, v when to be 
mong Bee EviDENOM ÁCT, B 974 
Second appin Admismbiity or relevancy 


question of 
Cd ced question whether e document 18 admissible 
or not for want of iegistration or irreli 











&vancy, 
can be raised at any stage of the case C BUBDI .. 


949 
Specific, performance 


Berari v BUDHAL 


Practice—Counter-claim—3; 
of contract—Temporary 


Though there is no provision relai 
counter-claims in the Civil Prosedure x. 


m gale 


2 R,-276, besa Lh Ry ay "721. 


ne 


KEY . agreement binds 


` 





. . . 
* ; : " ? Y | 
. "EE "1138 . INDIAN OASES, ] [1924 -« 
D - Praotloe —coneld, | ` Pro-omption—oontd. m ` wee 
ki mae Right “ot geass to reply. Bee Or- ous man Harum Mon of ibe: whether 
- NAL PRooRDURE opm, 8 429 ' ^ — 87 * arises—Cusom of preé-emptin— Burden of proof. 





Right of appellante' Counsel to reply. 
Bee ORIWINAL PnRoogpunS Oone, s. 423 ^ — *33 





Unreported judgment- of High Court, 
. eco ibi o DU 7 
. Oourts d depend upon reported cases for 
guldané $ 


Ge. 
-° Tht practice of exhibiting certified copies: of 
Judgment m unreported cases.of the High Oourt 
© a88 eprecabfe M Samant Wa REDDI v. LINGAPPA 
ABARI, 20 L. W 451, (1920 M W N. 833, aeiy 
A LR (M) 867 ” 94 
Precedents, value of x 
© A ¢ase isanauthonty only for what it decides 
and 1s no authority for what may seem to follow 
from the reasonings adopted in the case A 
Durga Prasa» v. TAMESHWAR Prasan, (1024) A I R. 
9 807, 46 A, 164 243 


'e.Pre-emption—Permanently settled a Rer 
‘sion o, — t 


red. 
f records of contract for” pre-emp- 
av Paria hers of, doter bound. j 
tly settled area,- where there is 
only & revision of records for 
fixed, if there 1s an'entry. ofa 
contract for ption m the record of revision, 
-tho contract not bind the heirs of the 
friginal ‘parties to the contract, an agreement of 
this nature bemg.agamet the rule agaist, per- 
petuitiee, A Bani Sinam ø RAGHUBAR SINGH, 21 
- AL J. 413; 45 A. 492, (1923) A. I R. (A) 511 
E 643 


—e— — Wajib-ul-arz gwing Jull liberty of transfer 
village—Agreement between pro- 


a 
* no settlement but 
which no fime ‘is 


vre 


whether bound, 4 

“A custom excluding the right of preemption 

oe bo vahdly su po the a ment of 
e praprietors o e age and such an 

their successors-in-title- 

In a-suit for preemption ofa sale the defence 
“was the existence of a custom contrary to the 
a Pre preemption The  waib-ul-arr of the 

provided that every co-shaier was at 
hhberty to transfer his share to any one he 

e pleased Another waytb-ul-arz prepaied subsequent- 
$ at the time of the partition of the village modifi- 

6 ed this provision by saying that in case of a 

sale the pioemptor had the ight to pre 


ampt: É 
: Frei, (1) that’ the Bi ioe wapb-ul-ara did 
establish’ a custom exclu the night of 
pre-emption, but this custom was abrogated by 
agieemenj of the proprietors at the time of 
the partition of the village; > 

(2) that the agreement to supersede the custom 
Was als pram 0 relation to the mght of 
transfer the propiietary interest in the soll 
of the and must run with the land, ' 

(3) that consequently the agreement was bind- 
ing on the successors-in-interest of the proprietors, 
O Maqnur-UN-NI88A v BaNSrIpHaB, ll O L. J, 319, 
(RHA I R. (O) 362 ° 9 

$ Hh apre a nterpretation—A mbiguity, 
: prm of —Pre-emptiwe elause containing extrane- 


Plaintiffs sued for pre-emption alleging that 
they were co-sharers-in the thok while defend- 
ants were ptrangera ‘Ttap ‘that the village 
comprised two’ thoks, that plaintiffs were co- 
sharers in the tkok in which the "prbperty in suit 
.was situated and that the defendants were co-- 
sharers in the other thok , The paragraph of the 
wanb-ul-arz dealing with the ight of pre-emp- 

ed that ‘in the case a transfer by 


th 

village It provided further that “gift will be 
made in favour of an own biother and nephew 
or daughter's son or for a charitable purpose and 
not otherwise” E e A 

Held, (1) that the inclusion of extraneous matters 
in the same clause which could not possibly be 
the subject ofa custom; precluded the posmbility 
of the clause being treated as a 1ecard of custom 
im‘ regard to any of the matters ‘of which that 
clauso formed a pat, 

(2) that the terms of the wa: -arg were 
ambiguous and capable of two interpretatiaris ; 

(3) that for these reasons the plauntiffs’ claim 
was bound to fail. MU 

Per Kanhawa Lal, J—A  wapb-ul-ars is in 
the absence of intrinsic or eatrinsic evidence to 
the contrary a prima facte evidence of the custom 
it records 7 

Each wajıb-ul-arz must be mterpreted accord- 
ing to its own terms, and in the absence of 
any terms of limitation m'a pre-emption clause 
confining its operation to a transfer in favour of 
‘a stianger, the right of pre-emption can be 
enforced, so fai ae ıt may be, between the persons 
belonging to the different categories mentioned 
m the wapib-ul-arz inter sc 

Where all the lands belonging to the parent 
khatas are held in sewerajy, the mere existence 
of a common khata contmining certain barren, 
uncultivated or abadi lands, which usually remam 
the property of all the co-shaieff of the village 
tull “a partiàorfis formally effected, cannot e 
a peigon who belongs in othe: respects ip” one 
class*or categofy, a joint with another 
who delangs to another class or category, ^88 
rege da any sepaiate interest the latter may sell 

ere*a wafb-ul-arz contains matters? which 
eannot,properly or,posmbly be the subject, ofa 
custom, then the ordinary presumption that the 
wajib-ul-ars, is a prima facie record. of a custom 
-8 overturned by the internal evidence afforded 
by the other terms embodied there though they 
be separable from the rest. ` 
er Sularman, J —The burden of proving the 

custom of pre-emption hes on the plaintiff The 
plamtiff pre-emptor cannot succeed by merely 
proving thüt a custom of preemption exists in 
the village He has to show that that particular 
custom éxist8a which would entitle him to a decree 
against the defendant vendee. "e . 


: Vol, 82] 
Pre-emption—cencld. 


produce 18 ambiguous, thatis to say, 15 capaylé 
of two interpretations, and if on one of such 
retationg 


give it necessarily the other interpretation which 
would entgtle the plantafftoadecies,- — "7 


If the_ clause of pre-emption contains matters 


which’ cannot possibly be a 1ecoid of custom, ` 


then the ordinary presumption which arises that 
the entry 1g one of custom, 18 negatived Lar- 
OHAND v. Raut OHAND, (1024) A I B (A)753 526 


Wajrb-ul-arz — Presumption — Non-exist- 
‘ance of custom In neighbouring makal, effect of 

—Evidence—Oo-sharer,” meaning of—Proprie- 
tor not having specified share, whether .co-sharer 
=Right to preempt See CRON ERE NEE 


Presidency: Towns Insolvency Aot (Ill of 
1909), 88. 7, 52 M) (0)—Mercanttle ' document 
—General words f , specified’ words— 
Construction —Ejusdem generis, doctrine of ` 
"In mercantile documents where thereare general 

words following particular and s c words, the 

general words must be 

of the same kind as those specified 
The doctrine of ejusdem generi does not apply 





unless: thers us genus or class or category ste s 
ere isa 


where 
with various kinds of 
the: stock-in-trade of the 


words s0 as not to include boats 


receding cargo 
R Josars, In re, 2 R 272, (1924) AIR (R9 HS 
" ? 02 





88.36, 90 —Civil Procedure Code (Act 
V of 1908), O XVI--Wttness summoned under 
Act, pomtion of—Court, surisdiction of —Wiiness 
rending more than 200 miles away 


A person sumsnondü under section 36 (1) of 
the Presidency Towns Insolvency Aot does not, 
at any ratan all cases, fall within the Seri ot 
an o: witness to whan the provisions -of 
eO XVI of Oivil Procedure Oode relate 
* The proviso to section 90 of the Tnsojvency Aot 
makes ıt quite clear that ıt was not Intended to 
fetter the Court in the exercise ef me juedic- 
tign under seotion 36 by any limitagon imposed by 
the Oóde of Civil Procedure ^ ^ - 

The Court has power» under sectien 30 of the 
Presidency Towns Insolvenoy Act to summon 


before ıt persons who reside ata greater distance 
than 200 miles" ^ T 

Ir such cases proper travelling and other 
expenses’ should be tendered and so far "as 


possible the convenience of persons required to 
attend should be considered © DrNARAM BOMANI, 
In re, 270 W. N 370, (1923) A. I R. (0) 427 76 
Presumption—Alienation by Hindu widow—Re- 
versioners, consent of—Necessity—Presumption 
See HINDU Law—-ALIBNATION 5 


GENERALINDEX. | | 
. i S ns Presumptlon —eonald. MEL 
+ df the. only evideno® which the’ plamüff/can . 


e suit’ cannot succeed, then the : 
, guit must fail, an 1t ig not the duty of the Oourtto 


to the things , 


"D ee 


- — Ap filed’ sh wrong "Oowrt—Bonf Ade 
Bua 1iesumption Ses LIMITATION Act, 8 








*--— as to person's death See EvIDENOR ‘AcT, + 

8 10 7^ € SS D ONE 
Letntunaoy-Ohild born 11 mónthaafter 
father's death— Unchaatity of mother—Presump- 
tion See MUHAMMWADAN Law, ^ ; 692 


of advancement—Onitenon See, BxNAMI 
[TRANSACTION aoe? ' 832 

—— of genuineneas of document Pertod. ot 
30 fears, computation of See DY1DENOB -AGT, 8 
90 : - 487 


Record of Rights. See BENGAL Tenafoy 
Aas 103(). —— ^ . 879 
Sedition—Intention, how  deteimmed— 
© Prosecution, whether oa preduce direct 
, evidence—Presumption. See PENAL OODE, 82124 

Ao d 574. 
Transfer of property by Anglo-Indians— 
Presumption of advancement? whethe? arses, 
Ses BENAMI TRANSACTION 686 


= Urgent need of money—Ugurious interest 
Presumption of ‘undna influences whether . 
arises See Conrracr Aor, 8 ‘16 - e 817 
- Wapb-ui-arz, entries in.” See’ OusrOM 
—PRE-HAPTION 5 " 196 
Princlpal and agent—Purchase by open " 
Agent, whether acquires property in ight ° 
“—Goods destroyed by fi8—— Agent, Meis di 
“When a relationship of agegt and pringipal 
exists between two persons and the agent ‘enters ° 
into a contract for purchase of -goods on bekalf of 
his principal, property mm the goods bought does ` 
not pass to the agent as against the pimelpal D 
Therefore, where goods purchased by an agent 
on behalf of his principal are destro: by fire, the 
cipal and not the agent must the lose 
DHANPAT SINGH v HARI OHARAN, 20 O W N 
121 1 683 


Probate and Administration Act (V of 1881), 
8, 23—Htndu jornt- family—Letters of Adams. 
tration—Co-parcener, whether can apply . 
A co-parcener in a Hindu joint family has no 

locus standı to apply for Letters of Administration 

on the death of another co-pdroene: : 

A co-parcener cannot make a Will of his un- 
divided share in a Hindu joint family property 
and when he dies, he cannot be said to be intestate 
Section 23, Probate and Administration Act, deals 
only with the administration of the estate of an in- 
testate person R RAMAGIRI v Gorrmpanun 3 
Bu L.J 116, 1924) A. I R (R) 329 824 
88. 41, 78—Appointment of ddmanistrator 
Pod dias bedi or Oourt—Ununlling person 
as CREE 
A Oourt, in exercising ita discretion in a 

mbing an administrator under section 41 at «fle 

Probate and Administration Aot, will Ma regard 

to consanguinity, amount of ad safoty y 





























interest, 
`of the estate and- probabihty -that at will be 


` . 


. p E ou . - - : 
fami : 1. ] 

. LIP i z wl E 

. 1130 add | INDIAN OASES, EE T Dos 
+ -Probate and Administration Aot—eoncld - ^ Provincial Insolvency Aot—1907—condd* e 


b * a bá . ah 

. properly administered It’ is not to be guided Nors such vesting? conditional, nt 

bg Fy ho wishes or fealings of parties, ıt js to` w or proportionate to the debts'of the father 
e ^» look to the benefit of the estate and to that of which are neither ilegal nor immoral ' .: 

~ all persons interested in tho distribution of the The property, however’ so vegġs only for the pur- 

. property Therefore, 16 1s,notin the interest of, pose-of enabling the Receiver to exercise the ‘power, 

‘e : the property tò appomt a person. whois im of sale which the father had of disposing of the 

* invelved cucumetances and whose oreditors have property for discharge of debts of an wnobjectian- 

i already taken proceedings agamet hım: for the able character, The bons, therefore, can in “proper 

. | Teatizagon oftheir dues, nor: should, administra- procesdmgs require to. have ıb determined im 

' tim be forced upon a person unwilling to take -respect of ‘which ‘debta such power can be 

“itor not ready to furnish security to the satıs- exercised and m respect of which ‘not; and-to 

faction. of the Court in accordance with section 78 ,. have made over to them what is left after the 

ofthe Act C Srvapas MuxunHH y SURENDRA Nars — administrution of the inaolrent's estate and the 


. , CuurTHEJEBR, 40 O L J 24 . ‘382 due, exercise of the powers by the Official, Re-, 
` ros 3—Civu Procedure Code wer — - ; 3 = 
(Aet v ur 1008) "o VI. r lé—Cawat form ^. A suit by Hindu sons for partition is not 
 Protedure sn contentioue cases, ` barred by the adyndication of the ‘father as 
F of T i M insolvent In such a suit, the question of the 
e - In ceontentiot cases under the. Probate and - arf or immorality of the father's dóbts 
, should tried and the sons deolared separate 


pa area PEE Act the provisions of that Act read 
with the Oiyil Procedure Oode should be followed _ ın status from the father, only the actual divimon 
“with regard to the fihng and the form of _ by metes and bounds and the pasaing of the 
^ eaveate and procedure to be adopted ~ final decree must bà deferred till the” completion 
~- Obeta under section 70 of the Probate and af the admunistration of the estate ‘and its divest- 
''. Admmistraton Act should be m the form: pre- ment from the,hands of ihe Oficial Receiver 
* sorbed in section 71 and in contentious cases, the Per Srinwasa Iyengar, J—The power of € 
objections td the t and the reply thereto father ‘to se of his sons’ shares also, for the 
should be im the form of pleadings properly - panen of his debts ıs not m the natua of Be 
vertñed ın accordance with the provisions of latent power which comes into existence on the 
O VI, r 15, Omal Procedure ə The pro-  comung into existence of certain conditions pre- 
.. ceedings thereafter should tgxe the form of a cedent but,a potential power over the eníié - 
' suit in which issues should be framed: and parties property. exercisable by him validly, subject only 
* “seramined on cath R U Sawn MIN v Mauna to the gons successfully quesüoning the same m` 
Maung Gri, 3 Bur. L. eJ. 68, (1924) AL RR proper pioceedings 


273 : 97 e ipe d the Interest s the Official 

- RM . : Recei ana u er's insolvency must. be 

proceduro tarty en ih aana = iride sa Itho. canoe OE A De ae 
Csuri, duty of—Pleadings, amendment of. exercise of the father's power of, 


s D of the 
i surt is able to discover an equitable family property for hus antecedent debta on the 
P Pith the plaintiff 1s entitled, it would be one band and on the other for the ascertainment 
woll-advised, to w the plaintiff, where the ANG delivery over tothe Bons of the remamdar of 
defendant has bean obviously m default, to take the property, if any M KUPPUBAMI QOUNDAN v. 
= advantage of any such equitable relief to which  MARIMUTHU Gounpan, 47M L J 487, (1024) M-W 
^ hə nm entitled under the law, and cdm to N 807, 20L W., 783 = 438 
treat his pleedmgs es amended for that purpose Proyinotal Insolvency Act (Y of,1920), 5.6 
even. at app ge of the swt O Diwa- Gl. (g)-—Notwe to creditors suspendi amen, 
NATH v Qoue Nata - 964 ord ts—Act of snsolvency mg payment 
t Funds Act (IK 011897), 68. 2 (4) 4 - A notice by a debtor to his creditors that ho had e 
Provident Tunar AE what 1s—De t suspended payment af debtsis a sufficient act gf: 
. A aries ceasesto be compulsory on d or insolvency Bo as to min a petition under section 
-0 .retarement—Depomt, whether hablo to attach- 6 clause (g) of the Insolvency Act O 
~" ment See Orvin Proonpors Cops, 8 60 (1) & Banarst Das ? Barnpzo Das-Banarst Das 742 
9 


5. 83—Releass in favour of father— 


ES 1 
rovinolal Insolvency Aot (II! of 1907), as, 2 Subsequent insolvency—eAntrerpatory fraud —On. 
P Hindu w—Joini fomily—Father ad. of proof— Bona fides dis id 





9 : 

judreated insolvent—Bons! interest whether vests It 1s not necelsary that a man should actuali 
an i Repne N ature of 7 athera VE be indebted at the ime he enters into a voluntary 
Bust by “sons for pantition—Deoree, nature of < i ent to make ıt fraudulent; if he does it 


Óm the adjudication aa an meolyént of-an with a view to his being indebted at a futare 
undivided Hindu father what, m addition to his ‘time, itis equally fraud ent, and ought to be^ 
veata in the Official Receiver 19 not only set amde A man can commit what may be 
hri to dispose of the ons’ shares for the -termed compendiously “anticipatory fraud" and 
x A sahang, of "the debts which are neither efect a transfer of his pro es with a.view to 
ilegal “hor immorsl but the entre property m- get mto debt and prevent creditors getting 
elusive offhe shares of tho ‘sons therein, - -Bt his property. ST did TA 


` that the ‘transferor was sekang sorêening 
properties fram the reach of his future cieditors, 


. Provincial 
< void as against the 
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Provinolal Small Cause Courts Act—oconcld, ^ - 


Undir sectión 53 of the, Provincial Insolvency ;the defendant is a tenbnt Gr.& seyant of the 


‘Act, every transaction ch an insolvent enters 
into within two years prenont to his insolvency 18 
treated as prima facte invalid and the burden is on, 
the insolvent or alienen to ir hie the trans- 
potion impeached 14 a an a one 
Both good faith and: valuable consideration 
have to be proved The circumstances under 
which the deed came to be executed, the cove- 
nants made therem, the conduct of the e 
both at the time and "subsequently have to be 
taken into consideration If -the transfer was 
eus n to e epe out And was made 
bona T saving insolvent from in 
debts end ruming himself, the transfer would 
not be interfered with, but xf “circumatances End 
i h 


the transfer would bea fiaudulent one M UE 
MW N 508; 47M L J 431, 20 L. W aaa, (1984) 
A.I R (M)865, S "dr 450 


8. 53—Sale by meolvent—Vendee paying 
fraudulent—V endee whe- 


Tanor v VuppíaPPeA MUDALIAE, 





ferred Property he 18 entitled to be entered as 
& scheduled ereditor to the extent of the amount 


d by him, even though the gale i8 set aside 
y the Insolvency Court under section 53 of the 
Insolvency Court as fraudulent and 

The principle that where both parties toa void 
agreement are equally to blame'm the matter the 
law will restore to neither of them any advantage 
that he may have allowed the other to get from him 
has no application to a case where the object of the 
fraud has been wholly frustrated; N RAMPRASAD D 
JASEARAN : 489 


Provinolal 8mall Cause Courts Aot (IX of 
1887), s. 17—"Attachment" and "order of 
attachment,” distinction between—" Interlocutory 
order," meaning of—fimall Cause Court, whether 
has inherent powerg—Sneall Cause Court, whether 

" ean order attachment before judgment of ım- 
moveable property See Orva Procepuns Oops, 
87 > 5 109 

«—— ——— 80h. Il, Art B—Landlêrd and cultivator 


*ator, 
whether tenant or servani—Sfst by  laftdliord—. 
action 


the %atter stipulating to deliver to “him a 
share of the paddy and gtraw to be wn on 
the land, and in case of default, to deliver 25 
cent. more as,interest in oe with 
In asut by the plaintift to recover 
of his share . { . J 
that: there was nothing to suggest that 
the defendant was a'tenant, and not a servant 
and the sut was not for rent so‘asnot to be 
cograsable by ME e Dial Qauses B 
a suit a 9 against a person 
agreed 


Joal 
Held 


cultivating «the land, to, recover & gum | to 
be paid to him for its use, the question whether 


£ 


-JADAB OHANDRA SANTRA v 


plamtift depends upon the terms of the 
ment and ] A 


280 W N 848, (1924) A I R (O) 837 © 


Soh. Il, ArÉ 18—Surt for- recovery of 
. trustees personally -and from Must 
atate, natured; x e Mie n 

sult forrecovery.of money from he trustees 
a temple personally and from out of the aas 
funds 18 not one “relating to a trust" within the 


94 : 





of Art 18 of Sch II to the Pro 
*Bmall Caras Courts Act and 18, therefore, “one of a 


small cause nature ] F 4 
necessary to determing 
in a sut whether the trust property is Lable-can- 


Public Gambling Act (Ill of 1867 Yo’. 
f" Public h 8 13— 


m 07— Question, how determined "s . 
1 ling Act tho Legie- 

revention ‘ofpablic s y 

canno 

havıng been even remotely eoneerned - T the 


* For thé purpose of determining ung whet 
18 a public place within” the meaning ors nme 


. protection of public title to” any particular pro- 


ut the use to which the placa es 
Das v Hunnos, 22 A, L J at, (dd) A4 (A) 
iA 187 - e 47. 
ublic highway—Immedsate access, moht d 
Private right—Infringement—Spemal me 
TA right of Mug m i 


Tiste? fom de nen A owner of that pro- 
TE pe e Mebra meelt Seat ee 
on see daags io nal a 

baa a SUME 
| Order, legali of. BEI 


ANOHAM Bao v EuPmRoR, 250r L J 1357 


Punjab Allenation of Land Act (Xill oft bo, 
8. 9—Mortgage by cond ASIA. ig fone 


after passi 
1dow of ML 
—-Reversioners, whether bound j 
The Punjab Ahenation of Lend Aot applies to ‘ 
suit for foreclosure of a mortgage, by conditional 
sale m which the year of grace expires after th 
passing of the Act such: d* 


3 W. I 7 "d barred hafs i 
from tendering tlio mortgage money altho dois 7 
i 5 E x x PA X 


Unb, 45 


all the circumstances of the cape! C>" i 
Gopal OHANDRA DHANATH " - 


oe 


+ 


: age 
E" 


- 


0 
. . m 
1138 
a . : 
Punjab Allenation of Land Act—conold. ? 
om pe {netted the hotice or to the mortgages 
: 86 ; 
If the widow of an agrioulturist refuses to 
accept n modification of the mortgage-deed are- 
cuted by her husband before the passing of 
Punjab Alienation of Land Act, in the terma of the 
Aq, and allows a decree for foreclosure ‘of mort- 
by conditional sale to be passed agaist 
parte, she does not do all in her power 
rovect the estate, and the reversioners of ‘her 
husband, aftgr her death, are not bound by that 


ex parte deee L Bassana Das v. Graxi Raw 
(1923) A, LR (L) 209 | 987 
Punjab Land Revenue Aot (XVII- of 1887), s. 
of (2)—Order determining ttle—A ppeal, where 
EM f E 
An appeal from an order passed bya Revenue 
Officer acting under section 117 (2) of the Punjab 
Land Ravenud Act would he , to- the” District 
"Judge og to the High Court according to the 
-Value of the aubject-matter. L Baacwant v Nur 
"Rast : 243 


Punjab Preeemption Act (I of 1913), s. 5 (a 
. pe ache sold consisting of house and x 

Separaie unita—Preemptor, far can succeed, 
: ére ima suit for pie-emption the property 
sold cdhmsts of tto units, a house and a shop, 
ani both these buildings were regarded as 
separate by the Municipal Committees as well as 
“the vendor who received separate prices for 
both in the sale-deed, the stit of the plaintiff to 


^. pesas can succeed only im respect of the 


ouse and not in res of the shop L NARAIN 
Sma v Mur Bina, 6 L L F 345 6 





e vendee has assumed possession is no proof that there 
was a giving and taking of physical on 
within the meaning ` the Pre- 
emption Act «Y 


section 30 o 
he law of preemption msists on physical 
on, because physical possession 1s visible 
*to all concerned It 18 a notice to all would-be pre- 
emptors that a change has oocumed m the en- 
Joyment and posseasian of the land in question 
1cal 


and puts them to inquiry 
In the case of cultivated land 
buk there 
employed 


session may be taken even symboly 
must be some evidence of symbol 
Property in the possession of a mortgages and 
in the cultrvating on of a tenant under 
` lim at the time of sale, is not capable of being 
taken into physical possession by the vendee 
L THAKUR SINGH v Karan SINGH . 203 
Rgliway recelpt—Transfer by endofsemeni 
title ef the consignor of goods to a 
Railway Compeny can be Ao er to another 
* eperson by an en oraement on the way 1eceipt 
A Lat-Gort Nara v East INDIAN 
AYOO, 22 A. L J 663,100 & A L.R, 883 
(1924) €. L R. (A) 574, 40 A, 091 361 


-.. INDIAN CASES; 


pees | 


Railways Aot (IX of 1890), 8, 72-—Conirdtiadct " 
gx of 1872), s 161— Bailment of goods--Station e 
aster retaining -googe—Lrabiltty of Ràdwag— ., 
Baiee, duty of x 2 
* Where goods a6 delivered to a Station Master 
to be booked, but he bemg unable to book on » 
account of stoppage of bookies, keeps the goods 
under cover ofa roofed 


on the Railway premises, 
efinite- “ 


ae booking re-opens, never d 
y directing the plaimtif to remove the goodi, or 
telhng hım m unmustakablé teims that the goods 
me kept at his own risk, norat the same tme 
defintely accepting the goods at Railway nek, 
and the goods are damaged im the retention, he 
by his condfiei in keeping the goods in the. 
Railway shed satisfactorily proves that he accepted 
the bailment, of tho goods on behalf of the, 
Railway Company and under section 72 of the 
Railways Act the Railway Company 1espon- 
sible for the loss 

A bailee 18 bound to take care of the ls a8 
he would have taken of his own of a 
similar nature and i8 bound m damages for 
loss resulting from his negligence A Munna LaL 
v. Kast Inpun RAILWAY MPANY, (1823) A I R. 
(A) 71 í : 772 





8. 72—Rtusk Note, Form B, signed by person. 

delwering goods to Company, whether valid— 
“Robbery”, and “theft,” whether nony aan 
Theft from running train—Laabisty of Railway 

Administration. j 
. A Risk Note in Form B by the person 
dehvenmg the to the lway Company 18 
validly executed within the meaning of section 72° 
of the Railways Act 

The word “iobbery” as used in Risk Note B 
18 synonymous with “theft” - 

Under the Risk Note B, wherea plaintiff de- 
pends for his cause of action on neglect on 
the part of either the Railway administration or 
any of its servanta, he cannot succeed 1f 1t 18 shown 
that the logs of the de was due to theft froma 
running tran A Firu Goran RAI-PHUL OHAND' v 
Gruar INDIAN PHNINBULA RarLway, (1024) A I R 
(A) 621 313 


Rangoon Rent Act (Byr. Act Il of 1920), 2 
(c), 10 JD and (bi—Daily*tenant—V erbal agree- 
ment—Transferee for value—Tenant, whether 
"landlord -—Ejectment of sub-tenanee-Transyer of 
Property Act (BV 0f -188f), ss 108, 106, 107 


A dyly tenant under a verbal ent holds 
a lease of the premiaes-wıthın the meaning of 
sections"105¢108 and 107 ofthe Transfer of 
perty Act and all leases for whatever ter are 
transfers for value provided the rent ıs payable 

A lease is a limited*tranafer of the premises yet 
1618 a transfer thereof and if the rent is payable 
the eee ^ rd d. Titbin fs 
meaning of section b) üngoon t Act, 
and isentitled tothe bemeflt of proviso to sec: 
tion 10 (1) of the Act A 

Whore premisse are occupied for the ee 
of a persoh's business they are occupied by the 
pérson himself even thou they are in’ the 
actual occupation of his wokmen R ArxE MBAH 
v. Jeswa, 3 Bur, L, J, 36, (1924) A. I R. GI 


i e 
t- 


Vol. 82] 


Rpacivar — Account — — Vouchers — Uneconomical 
e management —Objection—Proper course "for dis- 


bas party 
A Receiver should es woe in support 
e vouchers will .be ad- 


of hia expenditure 
mitted as evidence of tho paymant ehe of the sums 
thero speoifled,e and t . given the ac- 
counting in the account, unless. hs other 
ma shows some reasonable ground for umpeach- 
the véuchers; but H any objecta, tho 
ng e, or oral evidence, the person who 
received the money ce reared; and if this cannot 
be had, then proof must be given of hia signa- 
ture to the voucher. 

The question that the manageinent by a Re- 
ceiver has not been economical does not t ser 
arise when he submits his account in order that 
it may be passed In other words, questions with 
regard to the soundness or prudence of the” 
system of grs adopted. by a. Receiver or 

ges of default or neglect are not 
matters that can be disposed grin the shape of 
exceptions to account. d - 

The pioper course o to a "itigant, 

‘+ who 1s dissatusfled: with the" mode of manage- 
ment, is to draw up a scheme and to submit it 

for the ordera of the Gourt O TELLER RAMLAN v 
GOLAM Gown, 40 O. L. J. 28, uaaa IR (O) toss 
419 


* Morigag es Dosras Roles allowed to- 
remain ın poasession—Recerver appointed sub- 
nents Receivers Tight to remove deciee- 
holder from on. See em Ponura 
Oops, O. ,R4 794 


“povere of Austión sale by order o, Court 
—Highest nd, whether to be accepted. d 
"The Recelver ía sn Oficer at Gurt AN KE Wa, 

in e delegated powers of ths 

which 16 expresal 


gyon hr him H “He has no 

powers except what the 
The ordingry.rule cce aes auction is 
that,- z where an sion is held without any re- 
ation, there 18 an implied condition that the _ 
jarang bid -will “be accepted But that rule doeg 
not apply to a-sale by a Oouit Officer under the 

directions of the Oanrt. * 








-In such & .case i& is acceptance by the Oourt > 
that consti@etes the contract, and the person who 
e asserts that the Oourt Officer had- power to bmd 
* the Court by his acceptance of a bid myst prove. 
it, The -mere abserice of ase'statemeng in the” 
published conditions of sale that it 1s subject to 
the confirmation of Oourt cannot -‘be as 
implying “that the Court had abandened ite'powor 

of confirming the sale before it could take efect., 
M Barwagaat Prial v, Sarara Pri |” 793 7 


Reformatory Schools Act hibof 1897) 8.16 
—Dishonestly receiving stolen propeity— outh- 
ful first ~offender—Hentence of six months’ 
nigorous.imprisonment or detentaónin Reforma- 


tory School--High Court, whether oan interfere. , 


, Bee OBIMINAL Procapura Oops, s; 430 


Regtátratlon—Amaldari- lease, whether "requires 
registration, | xxt OowBTRUOTION OP. 200949. 
s "Ed . X f T Sedi E 


GENERAL INDE. - 


e nj 


Registration Aot XVI of 1908), s. 17 — Agree: 
ment to re- 


whether requires registration 
of essence of contract—Tepder 
vendee, effect of—Eaxtennon of 


“A mere option to re-purchase which has not 
tao effect of reducing the original. conveyance x 
a mortgage and doee.not give mse to a right of 
Tedem ption, does not require registration. 

case of an t to re-purchase time 
is of tho essance of contiact, ang. the doctrine: 
that time may not be of the essence pf thegontract 
which arses on the construction of contracts of 
sale of immoveable property, ia mot applicable, 
for the 11ght to re-purch being an opion, i “møt 
be- one acoordmg to strict terms of the 


But although time is of the essence ‘of the 
contract ın the case of an agieement to Pel 
a_default by the payee such as ienders pro 
tender by. the Vurdiaser by due date 1mpraotica lo, 
would be mte Tpreted by the Courts as extending 
time,- when xk ds 


wiling 
ALA v, Ma Saws GUN, 2 Bur. L, J. 188, IR. 4 
(1924) A I R (R)57 616. 


8. 17—Conxruction of document Bales. 
deed— Agreement to 1 econvey—Mortgage or opion 
of hae sso ete whether necessa 

The parties to a registered sale-deed executed 

an agreement contemporansous with the gale- 

deed, whereby the vendee agreed that’ if the: 

vendor repaid to hım the puroliase-money with 

interest at a certafn rate-within two years he 
would re-conyey the property to the vendor : 

' Held, that- A was 8 mere op ion of " 

re-pürchase and dii "unt to a mort “and - 

was, therefore, not compulsorily eegistrable .R 

Mauna Pauna v, Ma Ox, 2 Bur. L- J. “89; qaae 

AIR S 242 

8.17 (1) Pha (0), (2) (v)—Agreement to 
property —Regutrat ether 


ton, V) neces 








sary. 

An Sgrédnini bya purchaser: of *immoveabló ' 
~ property to 1econvey the property to the vendor at 
. time that the latter: requires; does not fall - 
within the ew of clauses rand | (o) of sub». 
sectidn (1) of section 17 -of the- tion Act, 
and. 18, m any case, covered! b Se tot sub- . 
sebtion (2) of the sentio &nd: does lot, therefore; 

ure registration: GAWA - v- HuomaNaowDn$, 

27 Bom. L.R 1207; 8 B` 166;- KAL. R. E 
1 às Fn 


8 28. Salé-daed:-Inclusicn. o 
for obtasmimg regutration: at “part 

Jurediction - 

Where a transaction is a bona’ een ` the ^ 
inclusion -of & property for the sake of- obligé: 
the" registration the document at a particular ^ 

will noj ‘oust the’ jurisdiction of: Bae Bue: i 
“to “register thé ‘document, 
Pean ù, TaMEsuwaR Prasan, ee A 1 R d. 
897; 46 A^ 164 7, m s 





"property ' 
r place— - 





9,49 — Registration : of 


| mortgage-deed= * ; 
^ o eatin of tie IC UM de. 


; property. does not-aflect’the: question" 98; 


i 


tion,gvhere the parties bona fide uitended to deal 
with the propérty A Mec ABDUL Hasan v. 
-Fiva Hpsars, (1924) A LB (A) 473. 


~8, 49—Unregistered deed of gift —Admist 
s 





hft 
- An uni tered deed of gift confers no title on ^ 
the donee, buk x he has been in 


SWAMY v. 'THANGAYELU,- 
A.L R (QM) 800 * 

=e g, 80 — Agnoultural lease — Registered 

Tonse, whether takes priority. Ses Acka TENANOY 

- Act,s 79 - 251 

oe * 

—e— 8$, 77— Refusal of Registrar to register 
document—Sutt for regustration—Court, duty of 

* In asus under section 77 of the Registration 

Act, against the refusal of the Registrar to re- 


(1924) M. W. N. 671, uo. 





* “guste p document, the same conaiderations should 


guide the Court which should guide the Registrar 
3n coneidering lus duty to register or, refuse - 


ped : 
* Fhe question for consideration, would be whe- ' 


ther the document tendÉred for registration was . 
actually m the.gkate in which it was executed - 
by the parties toit. 1 — mos F 2 
Where its found that the document tendered 
bears the most apparent traces 


wth,- x 
the Court should refuse 
direct M polii arene B 
CHERUKURI NEATARATHNAM, 47 . J., 271; - 
M 833, (1924) A. I R. (M) 810,20 L. W. 977. 483^ 


Rent, hnt for=Queslion of ttle, whether ‘can be 
determ 


K 13n6d— Transaction tn AA of tule—De-7 
“fondant, whether can impeach by way of défence - 
© Separate rux, whether necessary.. o 


It cannot'be affirmed as a broad proposition 


of: law that a question of title may not be- 
moidentally. mvestigated in a suit for arrears of . 
rent M S 


"Were a tenant-defdhdant di&putes the extent E 


.allowed. But, subject” to this reservation parties 
“should not be added 1n à suit for rent so as to alter 
its nature and "soope and to transform it rgto à suit - 
for. determinition of á complicated question of. 
title to land, ` E 


1s’ àn, elementary proposition that if-the ~ 


tiff: regles upon a transaction in support of 
«his titles the defendant 18 entitled to impedch ita 


^o validity- Wy way of defence to the claim and fs, 
1 M" owe , ` : 


'Sbeoclfto 


e guste c : INDIAN OASES. ` -ige s 
. e " e T - - D a 
* Registration Aot—oonold. `- s ^ * Rent—conold. ^ i E d 


4 a 


not 





end an 
Lag not binding on the revermonary body after 
the tume of the widow, 18 bin as between 
the alenee and any reversioner in w. favour 
y opens B 

In a case such as the above the revermonary 
heir sues ın a representative capacity so that the 
corpus of the estate may pass unimpeued to 
those entitled tothe reversion. P C KzsHo Prasan? 


Since v Suro Parcasn Ozna, (1924) A'I R (P O) © 
247, 100 & AL RIS Ot J. 401, 47 M. 
L j 824 962 


Restitution, order for—Appeal—Oourt-foe 
able See Couer Faes Aor, Bom, I, ArT. 1 


Er? 


= of conjugal rights, decree for—Subsequ- ^ 





-ent 11] treatment—Order for maintenance—Wife, 
-whether can be absolved from living with 
husband—Decree, how far binding— Court, dis- 
cretion of See ORIMINAL Procspury Cops, s 488 


(3), PROvIgO | 4 74. 
Sale of goods, contract for—Provision for arbitra- 
-tion 1n case of te—Dispute as to quality— 


Reference to. Arbitrators—Burden * of proving - 
‘defectvenass in quality Arbitrators, unsdiction 
of—Stipulation tor survey -of ward. 
-made without survey, ‘whether valid Ses” 
“ARBITRATION: ' 7 a 341 
taken on approval with condition to pay 
cash—Title of buyer of such goods: See Pana; 
‘Cona, a 4006 > A eri e "E 
Vendee's failure to take delivery—Repudi- 
ation of contiact—Vendor's hen on: gold— 
See Conteact Aor, 8. 95 


p i Bale 








erform 06—A gresment for sal 
immovable paha Ka by Benefit 
muinor—Sabasquent 
“Manon » x a” 
I bv ^e 
Asrignment—Agreement: to assign decree; 
—Jisdgment-debtor's vnsolvency, whether affects © 
agreement—Asswynor's-.right -to- recovers full 
amount agreed upon—Da: A = 
aan eens £ to nocept tho nasignment of a 
ee, on z 
not become in d, if the judgment-—debtor becomes 
insolvent, and the-aseignor in Such a case-is -not 


entitled only to damages 
fixed in the agreement ^ 


ae & ius 





but to the full amount - 


Res judicata, See also Orvi, @nocapuin, Gonz,” - 


163, 
.880. , 
. 

of, oi. 
better terms, effect of. See - 


the -payment of a fixed amount, does- '. : 


` There-:8 no invarible rule that^n cases. of '- ~ 


$ 


specific performance relating to moveable property : 
E ï Br 
T a o a aR 


Wi LG eg ota € toe 


MA. zu em QAM 2. a 
qs T AT GENERAL INDE: LIE S 
Specific performance~cenbld: | Ge < z Specific Rellef Aottoontd.. ne Siena. OES 
“ dringes only can. be awarded ” M M Kermi Irmo A A déclaratory” decree can be .passed” inan.. j 
Graneprexam Parar 20 L. W 328; LE mating Summong *provided case falls - 
. 808 (020A IR (M) BN walin the provisions of section 43 of tho Speorfia 


ef Act. B DINKARRAO GANPATRAO, v MARAIN . 
Formal deed of conveyance, whether [ode 24 Bom. L R, 449, (1997) A. I R G on 
pu See Barani TRANSACTION- 333 g; „41B 19i 


of contraét—Temporuiy galo, See Praorian 5. 42— Declaratory  suit-Consepuénial | u 
721. rehef, question of Du of Court, - “led * ] 
2 or* damages, Damages award of— t 18 not open to a urt to dismiss à suit 
Sült whether of a ee ‘nature = Becond under section 4$, Speolo Reliefs Act, aon ths. 
appeal, See OrvinPmEoonpuRs Oopm,s 100, 123 E can that a mes cele wali not anfos, 
„suit Jor—Delay, how far effective reply— out taking evidence 72 SUNDAE S "8d 
Abadonment Wawer Tem not of essence of ~ P d 4 
x : & 45—Court's risdiction, nature g: hi 
Deny 1 in itself ia no reply to a suit for specific, ` Specific remedy' jid. rm —High Court, whether - e 
performance unle&s it amounts to a,.wsver or will take actvon—Bengal Electoral Rules, r:519 
' abandonment of the contract or to latches on the `- Election, whether can be, questioned, in Court . 
part af the scoking specific performance "The junsdiction “the High Oourt under 
Mere d doss not amount to waiver or section. 45 of. the baten "Rehef Act 18 & dis ` 
abandonment * - cretionary .jurisdiction and is limited b$ provisos 
A Pe o of delay should’ noi be allowed to pre and exemptions which’ are set out in the pecti 
vali if the parties have not by thar words or Qne H spplied under section 45 of the Specril 
* Meri or by- reas stipulation. made trne Relief Act for.an order requiring the Returnmg . 
of the esence of the contract, N' AspuL-MajID ^ Officer to accept his nomination paper for elec- 
Kain v, BALAPPA < 105 * tion to the Bengal Legislativa Council and reject 
Specific 'Rellet Act (lof 1877), 6. 9—Benefis that of his oun cei re ee 
of section, how to be taken—Possessian on bans of having been rejec peal tb ut a aen e 




















tile, mut for—Failure to establish tule—Decree -penenr aE the ai peal pis b“ Returning Officer Ss 
"jor pagas, whether can be gwen--Occupancy | "ed d) that oe 5 i. a a 
suc Morgas, wheter egal Dupon Held O) Bab nance aa tyne ow H 
; Mortgages, must cation, 1, applies, . “tion, he “had snothe* specific and adequate Tegal 
"When a plaintiff is disposaekaod otherwise than remedy, and the- Oourt had, therefore, nó jurm- ,'4 
in due’ course of law end wisiee to Go die. Spese ais “WT mekan AS of fhe 
benefit of section 9 af the ot ce Relief | Specio Relief Act 
he ought to institute lus suit on thet “groun -(2) tha ae M had been declarat to-be duky * 
alone and not on title "elected the Court had no  dupadoMas to inter- 
Therefore, when a plaint. sues, for PR fore with that declaration’ those p 
on the bams ot'a title and fails to estabhah his 0 Haroma v. Mattar, 26.0, WN, 127, (1924) À L- - 
tiile, his suit for `posseemon based on title cennot Ri (03 44. - :930., 
be converted: -into a suit, for on “under” ` 





8,45 » proviso (a) to (6) A of man. 
section 9. ‘of the Bpeciflo Relef”. é anda decree ~% 4 
for"; poesesaton. cannot'be -granted. to dum “under ~, dammis—High Court, duerehon of — Writ, whether » 


B T » be. granted ex debito justitin —Apphcaton ` 
i that section, han |. Gan 
"+. Becion.B of the, Specific Relief Act “does not, - FOT Wri contents of—Remedy, whether summary " 
dp to a to a mit bx a elepoasessed' mi moftgagee `- in proviso (a), meaning of "Franchise," i 
d rose andn the alternative: . What includes—Leguslative Counsis: procedure of | 
PA A Gaxasugar =Prendent, powers of— Wiru, whekher can be. | - 
i v Bie 7 : 324. =. Hisuedto President to exer cue: his powera va parse. * 





ES "38; last. ari Is. the same case E cwm ^ Legulature—Englih era Bet 
ton of-V in podsesston:- À ite en 


the 
seh ot techn 3 35 of the red d Ast w enbirely discretionary and fà Tanp with” 
ot, the || 
principles applicable . to gown. ati mandamus 
possesdion of the Spas, put also ated mld be " 
aho Mi eed. 

















pas oa 8 I: v z Tho ‘wnt pf mandamus" is aigh prerogative; = 
Oud e. E LE 73, "mt atid ap” tod fo carmpliat g asto. and f 

: em tO penaa .preservé a ; there 15 serie ie al". 
aid rovemeny m x _Temedy, -Theréfore, it; cannot poze agal = 
m $ debito ee) but estes orly- iü the” m Ru 

D vorm High Court Miei “ot the O urt CRR E i. deis ds ae 

“Ongindting ummono -Deca telaratory. phe- ~ case ‘of `a of "iandamiüs CER 
x HM sin be granted, | oe , to" Ls - dikaioed „tiiat, E š 


n i a „Piblig. 





eo 


`. E Ea X te. INDIAN Gases ^ 000 pep 
pebini Rellef Aot-eiictz* LE "stamp Aet—conclá. M c 


affecting the pubis at large and algo those: which The proviso (a) of eedtion’ 35 ot. thé Saint è 
» aening of a,publtc ‘natufs. specialty ‘affect the Act 18 of eq ambit with the body of the 
rights of individuals, and! the person, ppplying section, and just as an füstrument -cannot.be:* , 
4 muah show ‘that he haa a real and special riores actéd upon, that 18 18 to say, nothing can- be re-_ i 
in the subjedt-matter and a specific right B covered under ít unleas it has a proper ‘stamp, 
enforce * go the proviso ' provides that’ it ohore is not 4 
There must- bos sufficient #demand to oum _ proper stamp it may be Eos on” afterwards’ on -, 
the agb Bought to be enforced anda r IBA] to ^ payment of & penalty an the instrument then ' 
5 orm it. It 1s not necessary that the word iee Siete R C Laomir NARAYANe v RAM- 
fw! c ‘som equivalent ofit, should be used a Pau, 5 P LT. STO, 47 M LJ 300 
bat shovid be enough to show that the B E (P O) 221, 26 .Bom VA R 1140 wW 
party withholds compliance and distinctly deter- W 811,40 0 L J. 448, 100.& ADL R ‘1972 


mings not to dd whats required'of him, "There Va 789 - 
must “also bea posarbihty of effective enforcement * 

of the wii which will not issue if alternative ... — — — 88, 35 (a), 36,. Boh, 1, Art. 5, cl. (a : 
g bed or remedy are. or 1s open to the applicant, Reference to arbitration not stamped— Arbitrators, 


pheant for a writ of mandamne ar power of D wedari Sut on gear erence, ~ 


l fulfil fe spol onditions laid:down in : 
* to (e) of se ion’ 45 of the Bpecifio oet as na fpes properly s af penak or a ide 
These . conditions &re "cumulative and all of diem y tha bine ace 


be As 
mi ' Cout in stich cases is invested with* very irütor—Dooument, whether requires stamp. 


. large powers dnd: the remedy is of A: summary On a reference to. arbitration -not-düly stam: 
natura’ and coercive in itg character and it 18 ed, the Arbitrators can proceed to levy Fhe mp 
elemeaéry thatthe wider Mach the greater and penalty under section 35 (a) of the Stamp 
mast be the caution” with whi e power 18 Act, if’ the defect 18 brought to, their notice, but . 
exercised . : m ihe absence of’ such notice, "when oncs ‘they, 7 
re, '"etherefore, '» thes af’ thé teat ve en up their eiquuy on the basis ofthe - 
m ve“ Council apphed to the High Oourt reference , the admission of the reference before e 
Yor the msue,ot - awit of mandamus agaifst the “ thém can no longer be called m question, before 
President: of thé Council orde him to decide them in view af section 36 of the Act. 
, and to disallow ,a motion aboujthe estimates to , But when a mut 18 brought ` on the award 
2 ve presented to thé Ootmeil for a supplementary | subeoquen the jurisdiction of the Arbitrators: 
ae grant on account of the salaries of eee ence ged on the ground that there was 
when such egranta had been- on d- no a reference, and 1t- becdmea the. dy of the’ 
previous a 'opnastog, disallowed by the Council and” Gourt to investigate thé assertion, who again ia 
-ihe petuhoner’ as a membér of thie Oounsil” had ^ entitled, on on aerei the true facta, to piped 
;. exercaded T "motionan. is Es Tuc a under section 35 (a) of the Stanip Act, ... . 
: RO end d personal right'as a‘mamber af the ^ Per granat dr Wher on a. selerênen tb ] 
said Council and otherwise, would be myared rf arbitration duly stamped, one of the gag 
i the Presidente was not directed ‘to decide” on tha; *-deolmes to act, and another m--is substituted -> 
dicated above —' - - in his place by- a second « ocument, the latter ^ 
4 ^(1) that ‘as the, applicant pad Revera documentis not & reference" to arbitration; but.a: 
Nia P i ‘Ministers drew their salaries along? letter af nomination or appointment of. the sub-. 
no d with thousald - others,- a :demal;.of his priye stituted. arbitrator Stich ea ee does not; 


3 e such myury to hia *propert$;' require to be stamped, under the -Btamp- Aot, ,.O . ^ 
* m wonteni plated by proyiso (a) to „section 45° at ea Wo) ae Moman, 280. W.N. fi, 5. Oe: * 
= 4 
) ope the. woid" “aa nohise an thé: modine did P 
NOST the -right to votein: the Legislative : State Railway: Open; n-Line Code; V or in “App: 4° ~ 
‘Council though m its electoral senge it- denoted rr. 22, 30 —"Oom alsorg depositi Dè“ 
Beth the mgbt‘of, vong ai elections’ and tha-' pomt, ties ceases to gompulso ip ern 4 
qualifications upon | which” that -right was based}. ^ eun Disoharged in rul , meaning, ;" 


A that xt ihe applicant's, notions of what was - of—Depoatt, “whether la le: to Arka ka TE . 
7 eh oi illegal undér'ihe' Rules and Standing .. - retiremén‘ See Orr rogapuaa CEN, 5 ) NM 
Ordera,» were. hurt, that:did" not’ mean that his * (k) s ` 69: 

gus ee E lon Cerfitioate m si 

Whether th ere hig been, adenial’ ot’ ju p Bucóession inoa et 9t ind 


: : dN Gestion of law and, on eot : .8 ee 
: p doy In b OL P Ao s Q gri, = Puocmoxs Gone, 2 v 


Suits "Valuation Aot (VII of 1882, as Bite | 
‘oF possession > " land Market galu leas ki 


i gern Act ‘ar of 1899), Tarte | Suit ; : | 
~ —Norrpayment « 0 temp y, - ef ect" 9j than plaintiff's valuation—A ppeal, 109 v for, Y 
ida LAS DECR aT Ru m purposes of—Proper forum, how deiir tame ihid? eM ` 4 
.--— O, E ©oa č wo oar ee Ze 

POEM . i S . 


E. on $$ EN 


x 





n "m A . 
t Wols8]..' 
Sults Valuation.Aot—-concld..” ". p 


or the purpose of determining the course of 
appeal, the value a. sut for 10n of 
a house is the market value of ho as 
ascertamed by the Court and not the valu as 
stated by the po. lust * L Sunpak Das 
J. 355, 5 L. 481, - 


+ -8umMmons oase, tried as warrant edie- Accused 
-` not allowed 


` 


» Raw Bagáz - ; : 
Surety and- debtor—Contribution—One 


` eda summons case asa warrant 
case and framed ‘charge “against the accused who 
intimated their desire to further cross-examine 
prosecution witnesses and prodace defence. But 
when tho witnesses weie re-called, the Court dis- 
-covering its mistake, cancelled the charge, iafused : 
to permit oross-examination and gave judgment 


Held, that the accused were prejudiced in their 
defence owing to the wrong procedure of the Oom b 


end must be given a further opportunity of cross- 
‘examining Raw = m 
9, 


prosecution witnesses | O 


Tecewing counter-security from principal debtor. . 


A 
debtor a counter-security for the lability which 
with other co-suréties is hable 


AIR (M) 848- 
Trade mark—EHxzclusive use of imported. article 
| with partwular trade mark—Infringement. 

An importer who by advertising and pushing T 
the sale of goods under “a particular mar 
secures & wide popnlauty for the mark in rela- 
tion to the goods sold'by him :s entitled to*the 
protection of the Court for that mark in the 
country of importation even against the produeer 
of the goods R Cowm & Co » Pirer Bnormuns, 2 
R. 278; (1924) A. L R. (R) 333 : 


Transfer of Property Act (IV of 1882), s. 6 (e)— 
Right to sue for accounts, ehe tense 

^ Burt on basis of asti K 

< of —RFight armmng out of contract, whether trans- 
erable— 


the taking of accounts 18 not mamtguable. . «^ 
The test for, determmung the transferabihty or 
otBerwise of an inchoate right is Whether it can 


be attached in execution of a decree- 
Sestion 6 (¢) of the -‘Tvansfer of Pfo Act 


"applies not only to rights arising, out of torts but 
contract. 


to mghta arising out of x 

The mere delivery of a document of title does 
mot constitute a tranafer of the ht to the pro- 
porty. C Peronin Oganpea Dag v. Biswi Nara, ,28 
O W.N.894, 40 O.L.J. 79, (1224) ALR ©) 


1047 . 
8.10—Rule'against perpetuitp—Suocea- 
PURCHASER ~~ 326 





“lon,” See VERDOE AND 


i D 


BE ÁN 


-asocording to . their 


* It 18 not n 





id 


Transfer of Property AGt—conid, 


| à A - ' “e 
—T——8..14—Cowxant "pre-emptiog —DPer- p 
peuiies, rule against, 2 tue B a AN A * 


whether runs with land. ‘ton of document 
Intention of parties—Duty of Court’. ” . 
,In construing a document the Cours has. to 
construe the wordmof the document as they stand 
plam grammatical 
whate ies may have intended they 
must be bound. the plam meaning' pf .the , 
words to which they- attachedtheir 4ignatures 
: Covenants in a deed of transfer which cast a 
Mori oneióus burden on the cofenantor mug be 
strictly against the covenantee - t 
Although contracts for the galéof land which 
can be specifically enforced immediately, or con- 
traota creating a right of preemption wich 
cannot be specifically ento untl the proper 
on 


and whatever tho pe 


Noi a to that’ catan t tha 
are noto. perso: " contrgots and stand in 
& category by themselvea. The principi? which 
underlies the rule against Perpetatiies and which 
is embodied in‘ section" 14 of the Transfer ~of 
Property Aot 1s applicable tq this clasa of contracta. ' 
A covenant ina deed of eale reserving tp the 


vendor and his heirs & right of Pros nti or 
E le e 


frst refusal to arise on an inten of the 
erty 19 not @covenant which mins’ with the 
land af law, and, ifit 18 unlimited in int’ gf? 
time, 19 void on the ground that it is obnoxius 
to the Fule age met porpatifitiea B Dinxirtio GaN- 
PATRAO v Narayan VISHWANATH, % Bom. L. R. 449, x 
(1922) A.L R (B) 84, 47 B. 19]. - . - 628. 


8. 52--Purchase ,0f property pefdente 
lite—Notiee, tae ` 
“A purchase made of property actually in litige 
tion though for valuable consideration ard without 
any express o imp notice, m ' point of fast 
affecta the purchaser in the same manner as if he 
had such notice. O Basawan v. Nira, 10 O. & A 


L R. 857, 11 O. L, J. 452 i Ie. -747 


8. 53—Fraudulent transfer—Impugning 
creditor, whether should be uor at date ei 
alenatron—Consideratron—Settlement on accou 
-of natural love and affection. dE 
ecessary under section 53 of the 
"Transfer of Property Act that the creditor im- 
pugiümg the alienation should have been a oredit- 
or at the time of the alienation If a: 
ra a ip ot ns property in view of his 
coming a debtor or get a decree’ pasged 
arum Don in the future, RE if the object of 
the transfer ia Shown to have been to defeat the 
claims of his creditors, section 53 will, cover the 


case, . 
-From the mere fact that a settement deed was 

executed on account of natural love and affection, 
it does not follow that the intention wgs not to 
defeat ereditors The question"has to be A. Mida 
on evidenco as to circumstances um! y dh the 
— . 








j sale, dote mbk 


EN - - - INDIAN, 
aa a Property Aet—entd, ` 


transfer was made M RAJAGOPAL Query 9- Biva- 


L W 588, (1924) A, LR (M) 779; 
Mt Neado © TM ang 48 


——— 88. 60, 98—Possessory mortgage eae 
sion ron to treat as bale in cane of nov payment Oon- 


anomalous - on. equity 
5. of redemption Bagh of red&mption `. 
bq;additom of a clause to'an o poeses- 
“wory/mortgage ‘to the effect that, should the mort- 
sagon Tah to poy pay the tho mortgagé ‘amount’ within a 
certain s transaction shell be treated as a 
vert usuh uctuary~ moitgage 
an, ama loka. cae "a 
e proyisons of f soction 60 of the Tronsfer of 
"Próperty- Act are ımperatıve and'no' ' mortgagor 


‘In 


loss his right to redeam even in the case of " 
ep “OHELLAKUTTI Naixen - 


an anomalous mortgage -M 
v “VaNGAPPA Prat * 809 


fara 63-—Mortgaged land— Government waste 


ninga, Morigagee,, cultwation by—Land cap-'. . 


pee enjoyment and wse-—Waste; whe- .. 


and use, 15 noi an accretion the mortgage 
land undeg eection 63 of the Transfer of Pioperty 
“Act and, therefore, tlie tho 1, cannot sue for 
‘ths 1edempticn L-B Mauxe Hwz ON,v PoNNIAR 
“MoDALian, ( (1993) A I R-(R) 127 . 787 


8. 74— Prior don Rea ed. freto 





ES “sure decree— Pume morigagee's remed: 


wee (ExaLIER)—REDEMPTION ' 


' anly "with relations between m. 


“Ifa prior mortgagee obtains & decies for tore: 
‘closure®against the mo r without, joming the 
p ortgageg 88, dant, because the smt 
* against him is by time, the puisme mort- 
gagees night to redeem the prior mortgagee 

‘not dead, in fact his only remedy^is to redeem 


d 


N LaxwroHAND v Narayan, (1923) T R.'(N.) 225 
ENLI - 77 
8. 46; (h)—Aocounte. . Bee - Morrasar— 





. 399 
s.. 77—Interest ın, lien of profita—Mort- 
, whether liable to iender accounts- See 
] D M USUFRUOTUARY M 406 
8..77—Mortgage—Profits in leu, of in- 
- eterest Btipulation to per frod sum as malikang 
°__Mortgngee, whether ble to  Beoount, Bes 
MozTGAGH 


Man $$. 82, 95-— - Contribution between eo-mort- 


~ Bectlon 82 of the Transfer of Property Act, dealg 
or and mort- 
and hag no ap lication e case of co 
ta which 18 dealt with = section 95 of the 
N, "Ponari v Kaptar Bar 
B. 89--M decree— Error in descrip- 
ton of property—J urtediction of Court to rectsfy 


ys - Underi section? of the Transfer of Pro 
A au Boon as‘ an order absolute for Pied 
LN extinguished,; 








mo: 
Act - 





e .gecurity 18 and, the 
rolati y a ts- of mortgagor and mortgagee 


etan, see een SE aD c 


25, 


CASES, 7. 
Transfer of Property Actcongl | 


are thenceforth regulated by the” dienes Bie 
ie not thereby debarred , from - 


the dre he 

proving that 'deeeripijon of the propeit 
megtioned in.the schedule to the decree ilee 
wos erroneous, and if that is established to je 


+ satisfaction ‘ot the Court, it has ample saong * 


Emu the relief accordingly, 4s - 
patties or their ‘reproeentatives-1n-interest- 


© ANDA LAL v JOGENDRA CHANDRA, 39:O-L J 


222, 28 O. W N-403; (1924) A. IR (0)8f 297 





'$. 91—Montgage of property of last male; 
holde:—Reveratoner, whether mtereéted—Right 


' of reversioner to ' redeem. "See, HINDU Law— 


_ Wi»qw i 


a 95:-Conthibitlon between oo-mortga- 
Bee TRANSFER OF PROPERTIA OT, 8 82 . 2 


T 98.— Poseesso monde pe men 
- to treat ea sale in case of no ent--Conver- 
sion into PUO mortgage . | ee TRANBEFER u 
woe AA 80 

105, ^106, 107— Daily iiis Varah 
agreem Transferce for valus See Rinacon 
Oe Aot;a. 2 (c) "C 381 


8, 109—Lessor transferri leased 
3 T Ra and habitis Pa ering property leam 

tron o i — Lesse 
transferee, 
Eu a lessor transfers his ownership im the 
y leased, under section 109 of the Transfer: 





gor 











6 whether € can dispute | d d of . 


747 :- 


ES ‘Act, the transferes, in Be ks aboen af i 


= contract to the contrary, 
“and, if the lessee so cies, Na ubo subject to maag 
habilities of the lessor such a case when 
the lease has terminated, s open to the man, in 
poesesmon to dispute the leesor's title to the land 
on ihe ground that ownership , ofi& has “passed 
either by a trangfer or operation’ of law to another 
N DAULAT v. BARDAR SINGE, (1923) AIR ni a 


Monae 
protect property—A lienation Manager 0 
a temple, whether binding on his xr 
— ——Adoerse - potsesmon., 

e tempe, 18.8 E and 


institution—Tem 
—Alrenation—. 


_ A public 
1s recognised law as a j 
16 can act only throu 
ity.to act for it, an 
only- within the’ 
tion of the Sai, the manager T icta 
tee efa temple, 19, so far as their power to 
ccna gos ti poa jot tho templo aa 
logou to the position of a nt 
with the endowed. it Makani 
can am or mortgage the. endowed 
e temple if there isan actual; special, 
and unavoidable - necessity of the „temple to dò 
80, but the Bere Po H have to be proved by: 
ihose who alleged that Except in a, 
ase of such unavoidable Dedes the ‘shebart, 
e managers or the tees ofa 
Mahant of a mutt, have no Templo, op the- 
mortgage the endowed 
and rn they have no right to umpair ‘the 


. Ze c 17 E ee 
"Nol. 82] I- 3/7 “GENERAL 
" Trust—contd.”_ Da ru ch tee 
fay@ur of any one rights of permanent cocupancy ; 
“in the egdowed lands. Cu ag 


the caso of n shebeit.r grant by him, i 


- on. 


In D 
" violation of his duty, ofan intmest in' endowede 


lande, which he has not authonty as shebatt to 


make, may, under some circumstances, be" good 
as 
not binding upon his suocdesors -P C NAINAPILLAI 
v RAMANATHAN, (1924) A I R (P O) 05, 19 L. W 
259; 22 A L°J 180; 34 M L T 10, (1924) M. W-N 
293-40 M L J 546, 10 O. € A. L.R 464; 47 M. 
337; 22 O W N-809 P. 0): , 
- Surviving descendant of fowider af 





226. 


himeclf®by- way of estoppel, but 16, ~ 


Tehatram, whether can appomt mgnager—Trnat - 


prope described as private BA Ray Pe 
ment of-manager of such property, vali 
See Oir Procgpure Oops, s. TN 

Trusts Aot (Il of 1882), 8,82 —Benami transac- 
tion—Piesumption advancement—Oriterion. 
See BENAMI TRANSACTION. 832 


U. P. Exolse Act (IV of 1910), 88. 3 (2), 10— 
Officer”, meaning of—Polwe Officer spe- . required 1 
with *, + Act for the preparation ofa list of cesses. in accord: ae 


7 "Hzcise 
- mally tnvested powers z R 
Under section 10 of the U. P Excise Act the Local 


Government has authority’ to empower, not only __ 


a Bub-Inspector of Police, ‘but any ' Police. Officer, 
to perform duties and exercise powers -under 
that Act, moluding the conferment of authority 
tq make à 1epoit or complaint. Zi ugs i 
TA Bub-Inspector of 
vested with powers under:the Excise ‘Act by the 
Government is an “Ercisa Officer"- within the 
of‘ the Act and is competent: to make 
Sempit or report to -a Magistrate under. sec- 
ton 71 (a) of-the' Act A- hives v. ORTAR 
Smam 21A L. J 022,100. & ALR 293, 46 
4.188; (1924) ACI. R (A) 267; 25 Cr. L, J= 1845 


: 705. 





8. 64 (0)—Sale by one partner out of pre- 
hourt ONT partner, liabtlity of. 

For purposes agency two partners stand -to 
Gua another in the same relation as -master- and 
Berv&nt 4 

Where, therefore, one of the 
liquor shop commits a wilful breach of the license 
und sells din cela ted bed h he does so 
e5 tfor the other* who theiefore, 
equally liable -A* EMPEROR v Jwara PRABAD, -4 
A. 642, (1924) em.) R. (A) 101; 25 Or L.J. ioe 
on t : - ° l 
* ` KJ 
U..Bs-Honorary’ Munsifs Aof (Il, of 1896), 

ss. 8 (2), 9—Be: g [Ud A D, ka 
- and Assam Ow Courte Act (XII of 48879, s 21 
" PES yet irene Code (Act V of 1908), -8 24— 
- d Cause cas transfe = to Honorary 

Munsif's Court—Appeal’ > . 

Where a case is transferred from a Small Cause 
Oout to an Honorary Munaifs Coure under sec- 
tion 8 (2) of U P Honorary Munsif's Act and not 


Www 


under section 24, Civil Procedure Oode, the' Honorary . 


Munaif, for the purpose. of hearing the case, dose 
not become a dati Cause Court Judge and, 
therefore, his decision 18 ap ble A Mzar Mar 
v. Hira Iur, 22 A L, J. 880, (1924) A, ado JE 


^ . . » E 


ers in & 


Bos 


olice who has been in- | 


E. . d “ae c 
i - a - D 

U. P.- Land Revenue®ot, (Ill of 1901), s. 44. * 
Mortgages .enteréd^as lóssor on “mortgagor's 
-application—Presumption, -See LANDLORD AND' 
TENANT—BUIT + Jes * 7.4. 7. 296: 
— 88, 48; 49, 56, 86, 230—Power of 
recording : cesses—Assistant Record Officer, when 
can.make record—Cess recorded Settlement 
Officer,, when recone la Saneiion of settlement 


tae i 
INDEX. 





operations, whether 
The power of recording ceasea conferred on the 
Record Officer by section 56‘ of the U. P. Land 
Revenue Act can -be exercised by the As&isidht 


` Record Officer «under section: 230, subject’ -to ` 
the control of the Record Officer on LL MN 
Where there 1s no revision of records notifled". 


by the Local Governinent as required by section 48 
the U 'P Land Revenue Act and ‘no “Record 


. Officer has been appomted by it under section 49 
por A » 


the Asmstant | Officer has no authority to. 

make any record such as would make a cesa valid ^ 

under the provisions of section 56 of the-Act.;  . 
A mere sanction of a settlement Dperation of a- 

district does not include a- definite sanction -as ig 

i .by section 88 of’ the U P. Land Revenue. 


Auman, 22 A L -R.° M55 


i x Do 1027» 
U. P..Muntolpalities Aot (Il of 1946), £428 
(1) (DO-—"Trade," meaning, 6f—Taz on Ureum- 
stances and property Batamad ‘clerk, j 
. "Trade" ,imples bu 7 and selling. or 
dealing. -in money- ot at: kaet the maling of. 
some article for the purpose of, sale. r ; 8 
g-on tado 
when Me is 
he, is > 


ance with village" custom, A 325 v Nazik 
. J. 800; 10-04 


wi 
. 


person can only besad to be 

n the ordinary” sense of the wo 

working for his own profit, and , note when 

in receipt of a fixed salary "e i 
erefore, a person who residen outside the 

Municipal mits but is employed during business 

hours as a clerk on a - within - Municipal 

limits 15 not liable to be” taxed under- 8 tax -on 


circumstances and property: imposed of persons 
"residing + or carryla on any trade or 
n, the 


property within | Hu 
under clause (iz) of section 128 (1) of. the U. 

Municipalities Act A,Briz BHUSHAN Larv MoN- 
oral Boarp or Kanaus, 22 A L. J, 599, (1994). 
A. I R (A) 567,46 A 685 7t Ui8g 


Usurious Loans ‘Act (X of- 1918), s. 3--Court, " 


duty of -- m. MES 

Under section 3 of the Usurious Loans Act d3 
duty is cast-upon' the Court in cases to .whioh-the t] 
Statute applica, to apply ite mind to its provisions ~ 
even in a mit h ez parte and to take ùp the . 
question of its own’ motion, where it has not. been 
raised by the defence C Nana Mra v Mauna Mu 


Ei - VM 


Vendor and purohaser—Some anterest resersed 


by vendor m 80ld— T» ansfer of Property 
. Act (IV à MAB a o Rule agat ui 
f st perpetuity 


There 18 “nothing to pievent a vendor from 
resérving a certain interest ‘in the property com- 
prised in the sale for tha benefit of hime aga 
‘ E E 9 quat 


envia of the- DAL ` 


“830° ` 


Pd 


Le 


4 


E 


v S Ave 
, Vendór, and purchaser consid, SE e 


) bie lineal male descendants "without: ahy peste 
Ad ee greene mubject to."the reversion o 





AM 


a reservation of Such an interest does pot 
Mud against the rule of, perpetuity, or involve 
he, layang dove ofie u rule of succession 


varying » 
the" ordmary' law. On the other ,hand it merely 
, amounts to tho cuttmg of a certain. mtarest ont, 


ie ofttho propi sold for a limited 
. neg, fully entitled to ‘the E 
bx the pres go cTeated dies out. A BUKADEO 
b Raw NAWAS 6 " V 340 


way, right, iate ‘of land—Boundary de- 
2 The gkah jab ot a plese of land, one bound- 


ary of which is given in the sale-deed “as a 
. Pathway", B mo od to a t'of way.over the 


OABTTILAR, 47° 


sat as (1824)4. T.R. Q) 834 .. 430 


“Whipping Act (IV 011909), s. s, 3 —" Punwkmnent;" 
meaning ô ena of imprisonment or fine, af 
> aah be d to whipping 
e ‘The word “punishment” in-section EE the 
. Whipping d Pep “the total of punishments 
"a le." of punishing an offender with 
,umnprisonment por the Court may punish him 


E" .wlupping - but it cannot sentence him to ^ 


whipping and also im: a fine M VARADARAJALU 
, v, EuPzROR, 20 L. Ww. 1,35, Or. L J -1185 49 


bm Cum ih tawoor of unborn sonf daughte? 


death of son before vesting, - 


Era a; Will — Bequæt, Lane 3 


. vàlid ee Hnr TRANSFERS AND Br- 
QUEE. Aor, B 2 " ^ 1044 


"by Hindu in TEA of son's “danghter— 
poeni or limited estate’ See CoNETRUOTION 


OF DOOJMBENT ~ * 7490 
, construction of— Property 1 ueathed to 
dow ‘and on her death to cousm—Oousin pie- 


deceamng widow--Heirs of cousin, whether 
entitled—Vested and ee interest. Bee 








in “case there were no- male descendants 
sod to enjoy the benefit, of that reservation. . °- 


_ intai Gants: dod 


, WORDS. & PHRASES : = 


'" Aot upon such, pellet, meaning of. D Bx. 


DBNOB ACT, 


, ENOUMBERED ReTATES 


Already undergoing sentence of imprison- 
“ot See Cana Proog- F 


T8 
bog metha eming of See ` 
VO, gl 1022 


men 
apuri on .B 
other. sumalent c 
IYIL PRockpvuzE Oo 


: wee mang 


Pucci Ds Cops, 0. V 


. "Attaohment' and “o 


. distinction between, | 
Oops, 8 7 


ES 


B 
. Allenation, anus of, Ses Cuor: whew 


(AMENDMENT) AoT, 8. 3 
88 


of, Ses Cii Procom 


4 | 102 
eaning of E Orn 
IH, 2.6 | 34 


rder of attachment,” 
See ` ON xe r3 


Competent Court; meaning of. * See UpTMINAH 
Procepurs Oopa, 8 146 170. 


> Compulsory deposit, be 18 See Or Pro- ` 


14, CEDURE OODR, 6 | SAS . ^ >69 
Oo-sharer, Bee Cuerox—Pa- 
| EMPTION ^ T - 19 

` Day fixed for Gaara of suit, of. 


HINDU LaAw—W LL 583 — 


° ; execution of, 4 ambk to alienation, 





“The mere execution of a Will does not amount” 


to alienatagn ‘as 1t passed no pro at the tme 
-¥6 Prorar OHANDRA 9. Jagapise URHANDRA, 40 O. L. 


J, 331 | é ; ; 886 
Wavler. See ‘Lamreattox Act, Bon. L. Ai AS 





- of provisions of Aot. See Banaan THy- 
ANOY (Asura) Aor,s 49 — 848 


Wa Ib-ul- arz—Interpretation—Ambikuity,” affect © 


ve clause coni extianeous 
matter —Presumption of custom, i ther arises. 
IA Bre Prratuerio A 5 526 


-egs Presumption | to entries. Ses _Overou—- ' 
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